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LABEL.  A  narrow  slip  of  paper  or 
parchment,  affixed  to  a  deed  or  writing 
hanging  at  or  out  of  the  same.  This  name 
is  also  given' to  an  appending  seal. 

LABOR.     Continued  operation ;  work. 

2.  The  labor  and  skill  of  one  man  is 
frequently  used  in  a  partnership,  and  valued 
as  equal  to  the  capital  of  another. 

3.  When  business  has  been  done  for 
another,  and  suit  is  brought  to  recover  a 
just  reward,  there  is  generally  contained  in 
the  declaration,  a  count  for  work  and  labor. 

4.  Where  penitentiaries  exist,  persons 
who  have  committed  crimes  are  condemned 
to  be  imprisoned  therein  at  labor. 

LACHES.  This  word,  derived  from  the 
French  lacker,  is  nearly  synonymous  with 
negligence. 

2.  In  general,  when  a  party  has  been 
guilty  of  laches  in  enforcing  his  right  by 
great  delay  and  lapse  of  time,  this  circum- 
stance will  at  common  law  prejudice,  and 
sometimes  operate  in  bar  of  a  remedy  which 
it  is  discretionary  and  not  compulsory  in 
the  court  to  afford.  In  courts  of  equity, 
also,  delay  will  generally  prejudice.  1  Chit. 
Pr.  786,  and  the  oases  there  cited ;  8  Com. 
I)ig.  684 ;  6  Johns.  Ch.  R.  360. 

3.  But  laches  may  be  excused  from 
ignorance  of  the  party's  rights ;  2  Mer.  R. 
362 ;  2  Ball  &  Beat.  104 ;  from  the  ob- 
scurity of  the  transaction  ;  2  Sch.  &  Lef. 
487  ;  by  the  pendency  of  a  suit ;  1  Sch.  & 
Lef.  413 ;  and  where  the  party  labors  under 
a  legal  disability,  as  insanity,  coverture,  in- 
fancy, and  the  like.  And  no  laches  can  be 
imputed  to  the  public.  •  4  Mass.  Rep.  522 ; 
3  Serg.  &  Rawle,  291 ;  4  Henn.  &  Munf. 
57 ;  1  Penna.  R.  476.  Vide  1  Supp.  to 
Ves.  Jr.  436 ;  2  Id.  170 ;  Dane's  Ab.  In- 
dex, h.  t. ;  4  Bouv.  Inst.  n.  3911. 

LADY'S  FRIEND.     The  name  of  a 


functionary  in  the  British  house  of  com- 
mons. When  the  husband  sues  for  a 
divorce,  or  asks  the  passage  of  an  act  to 
divorce  him  from  his  wife,  he  is  required  to 
make  a  provision  for  her  before  the  passage 
of  the  act;  it  is  the  duty  of  the  lady's 
friend  to  see  that  such  a  provision  is  made. 
Macq.  on  H.  &  W.  213. 

LAGA.  The  law ;  Magna  Carta ;  hence 
Saxon-lage,  Mercen-lage,  Dane-lage,  &c. 

LAGAN.  Goods  tied  to  a  buoy  and 
cast  into  the  sea  are  so  called.  The  same 
as  Ligan.  (q.  v.) 

LAIRESITE.  The  name  of  a  fine  im- 
posed upon  those  who  committed  adultery 
or  fornication.     Tech.  Diet.  h.  t. 

LAITY.  Those  persons  who  do  not 
make  a  part  of  the  clergy.  In  the  United 
States  the  division  of  the  people  into  clergy 
and  laity  is  not  authorized  by  law,  but  is 
merely  conventional. 

LAMB.  A  ram,  sheep  or  ewe,  under 
the  age  of  one. year.  4  Car.  &  P.  216;  S. 
C.  19  Eng.  Com.  Law  Rep.  351. 

LAND.  This  term  comprehends  any 
ground,  soil  or  earth  whatsoever,  as  mea- 
dows, pastures,  woods,  waters,  marshes, 
furze  and  heath.  It  has  an  indefinite  ex- 
tent upwards  as  well  as  downwards ;  there- 
fore land,  legally  includes  all  houses  and 
other  buildings  standing  or  built  on  it ;  and 
whatever  is  in  a  direct  line  between  the  sur- 
face and  the  centre  of  the  earth,  such  as 
mines  of  metals  and  fossils.  1  Inst.  4  a; 
Wood's  Inst.  120;  2  Bl.  Com.  18;  1  Cruise 
on  Real  Prop.  58.  In  a  more  confined 
sense,  the  word  land  is  said  to  denote 
"frank  tenement  at  the  least."  Shepp. 
Touch.  92.  In  this  sense,  then,  leaseholds 
cannot  be  said  to  be  included  under  the 
word  lands.  3  Madd.  Rep.  535.  The  tech- 
nical sense  of  the  word  land  is  further 
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explained  by  Sheppard,  in  his  Touch,  p.  88, 
thus :  "  if  one  be  seised  of  some  lands  in 
fee,  and  possessed  of  other  lands  for  years, 
all  in  one  parish,  and  he  grant  all  his  lands 
in  that  parish  (without  naming  them)  in  fee 
simple  or  for  life ;  by  this  grant  shall  pass 
no  more  but  the  lands  he  hath  in  fee 
simple."  It  is  also  said  that  land  in  its 
legal  acceptation  means  arable  land.  11 
Go.  55  a.  See  also  Cro.  Car.  293 ;  2  P. 
Wms.  458,  n. ;  5  Ves.  476 ;  20  Vin.  Ab. 
203. 

2.  Land,  as  above  observed,  includes  in 
general  all  the  buildings  erected  upon  it; 
9  Day,  E.  374 ;  but  to  this  general  rule, 
there  are  some  exceptions.  It  is  true,  that 
if  a  stranger  voluntarily  erect  buildings  on 
another's  land,  they  will  belong  to  the 
owner  of  the  land,  and  will  become  a  part 
of  it ;  16  Mass.  R.  449 ;  yet  cases  are  not 
wanting  where  it  has  been  decided  that  such 
an  erection,  under  peculiar  circumstances, 
would  be  considered  as  personal  property. 
4  Mass.  R.  514;  8  Pick.  R.  283,  402;  5 
Pick,  R.  487  ;6N.H.  Rep.  555 ;  2  Fairf. 
R,  371 ;  1  Dana,  R.  591 ;  1  Burr.  144. 

Land  mjlrk.  A  monument  set  up  in 
order  to  ascertain  the  boundaries  between 
two  contiguous  estates.  For  removing  a 
land  mark  an  action  lies.  1  Tho.  Co.  Litt. 
787.    Vide  Monuments. 

Land  tenant.  He  who  actually  pos- 
sesses the  land.  He  is  technically  called 
the  terre-tenant,  (q.  v.) 

LANDLORD.  He  who  rents  or  leases 
real  estate  to  another. 

2.  He  is  bound  to  perform  certain  duties 
and  is  entitled  to  certain  rights,  which  will 
here  be  briefly  considered.  1st.  His  obliga- 
tions are,  1.  To  perform  all  the  express 
covenants  into  which  he  has  entered  in 
making  the  lease.  2.  To  secure  to  the  tenant 
the  quiet  enjoyment  of  the  premises  leased ; 
but  a  tenant  for  years  has  no  remedy  against 
his  landlord,  if  he  be  ousted  by  one  who  has 
no  title,  in  that  case  the  law  leaves  him  to 
his  remedy  against  the  wrong  doer.  T.  B. 
22  H.  VI.  52  b,  and  32  H.  VI.  82  b;  Cro. 
Eliz.  214;  2  Leon.  104;  and  see  Bac.  Ab. 
Covenant,  B.  But  the  implied  covenant 
for  quiet  enjoyment  may  be  qualified,  and 
enlarged  or  narrowed  according  to  the  par- 
ticular agreement  of  the  parties;  and  a 
general  covenant  for  quiet  enjoyment  does 
not  extend  to  wrongful  evictions  or  dis- 
turbances by  a  stranger.  V.  B.  26  H.  VIII. 
3  b.  3.  The  landlord  is  bound  by  his  ex- 
press covenant  to  repair  the  premises,  but 


unless  he  bind  himself  by  express  covenant 
the  tenant  cannot  compel  him  to  repair.  1 
Sannd.  320 ;  1  Vent.  26,  44 ;  1  Sed.  429 ; 
2  Keb.  505 ;  1  T.  R.  312 ;  1  Sim.  R.  146. 
3.  His  rights  are,  1.  To  receive  the 
rent  agreed  upon,  and  to  enforce  all  the 
express  covenants  into  which  the  tenant 
may  have  entered.  2.  To  require  the  lessee 
to  treat  the  premises  demised  in  such  man- 
ner that  no  injury  be  done  to  the  inherit- 
ance, and  prevent  waste.  3.  To  have  the 
possession  of  the  premises  after  the  expira- 
tion of  the  lease.  Vide,  generally,  Com.  L. 
&  T.,  B.  3,  c.  1;  Woodf.  L.  &  T.  ch.  10; 
2  Bl.  Com.  by  Chitty,  275,  note;  Bouv. 
Inst.  Index,  h.  t ;  1  Supp.  to  Ves.  Jr.  212, 
I  246, 249 ;  2  Id.  232, 403 ;  Com.  Dig.  Estate 
I  by  Grant,  G- 1 ;  5  Com.  Dig.  tit.  Nisi  Prim 
i  Dig.  page  553 ;  8  Com.  Dig.  694 ;  Whart. 
Dig.  Landlord  &  Tenant.  As  to  frauds  be- 
tween landlord  and  tenant,  see  Hov.  Fr.  c. 
6,  p.  199  to  225. 

LANGUAGE.  The  faculty  which  men 
possess  of  communicating  their  perceptions 
and  ideas  to  one  another  by  means  of  articu- 
late sounds.  This  is  the  definition  of  spoken 
language;  but  ideas  and  perceptions  may 
be  communicated  without  sound  by  writing, 
and  this  is  called  written  language.  By 
conventional  usage  certain  sounds  have  a 
definite  meaning  in  one  country  or  in  cer- 
tain countries,  and  this  is  called  the  lan- 
guage of  such  country  or  countries,  as  the 
Greek,  the  Latin,  the  French  or  the  English 
language.  The  law,  too,  has  a  peculiar  lan- 
guage. Vide  Eunom.  Dial.  2 ;  T ethnical. 
2.  On  the  subjugation  of  England  by 
William  the  Conqueror,  the  French  Norman 
language  was  substituted  in  all  law  pro- 
ceedings for  the  ancient  Saxon.  This,  ac- 
cording to  Blackstone,  vol.  iii.  p.  317,  was 
the  language  of  the  records,  writs  and 
pleadings,  until  the  time  of  Edward  III. 
Mr.  Stephen  thinks  Blackstone  has  fallen 
into  an  error,  and  says  the  record  was,  from 
the  earliest  period  to  which  that  document 
can  be  traced,  in  the  Latin  language.  Plead. 
Appx.  note  14.  By  the  statute  36  Ed.  III. 
st.  1,  o.  15,  it  was  enacted  that  for  the 
future  all  pleas  should  be  pleaded,  shown, 
defended,  answered,  debated  and  judged  in 
the  English  tongue ;  but  be  entered  and 
enrolled  in  Latin.  'The  Norman  or  law 
French,  however,  being  more  familiar  as 
applied  to  the  law,  than  any  other  language, 
the  lawyers  continued  to  employ  it  in  ma- 
king their  notes  of  the  trial  of  cases,  which 
they  afterwards  published  in  that  barbarous 
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dialect,  under  the  name  of  Reports.  After 
the  enactment  of  this  statute,  on  the  intro- 
duction of  paper  pleadings,  they  followed 
in  the  language,' as  well  as  in  other  re- 

3pects,  the  style  of  the  records,  which  were 
rawn  up  in  Latin.  This  technical  language 
continued  in  use  till  the  time  of  Cromwell, 
when  by  a  statute  the  records  were  directed 
to  be  in  English ;  but  this  act  was  repealed 
at  the  restoration,  by  Charles  II.,  the  law- 
yers finding  it  difficult  to  express  themselves 
as  well  and  as  concisely  in  the  vernacular 
as  in  the  Latin  tongue ;  and  the  language 
of  the  law  continued  as  before  till  about 
the  year  1730,  when  the  statute  of  4  Geo.  II. 
c.  26,  was  passed.  It  provided  that  both  the 
pleadings  and  the  records  should  thencefor- 
ward be  framed  in  English.  The  ancient 
terms  and  expressions  which  had  been  so 
long  known  in  French  and  Latin  were  now 
literally  translated  into  English.  The  trans- 
lation of  such  terms  and  phrases  were  found 
to  be  exceedingly  ridiculous.  Such  terms 
as  nisi  prius,  habeas  corpus,  fieri  facias, 
mandamus,  and  the  like,  are  not  capable  of 
an  English  dress  with  any  degree  of  seri- 
ousness. They  are  equally  absurd  in  the 
manner  they  are  employed  in  Latin,  but  use 
and  the  fact  that  they  are  in  a  foreign 
language  has  made  the  absurdity  less  ap- 
parent. 

3.  By  statute  of  6  Geo.  II.,  c.  14, 
passed  two  years  after  the  last  mentioned 
statute,  the  use  of  technical  words  was 
allowed  to  continue  in  the  usual  language, 
which  defeated  almost  every  beneficial  pur- 
pose of  the  former  statute.  In  changing 
from  one  language  to  another,  many  words 
and  technical  expressions  were  retained  in 
the  new,  which  belonged  to  the  more  ancient 
language,  and  not  seldom  they  partook  of 
both;  this,  to  the  unlearned  student,  has 
given  an  air  of  confusion,  and  disfigured 
the  language  of  the  law.  It  has  rendered 
essential  also  the  study  of  the  Latin  and 
French  languages.  This  perhaps  is  not  to 
be  regretted,  as  they  are  the  keys  which 
open  to  the  ardent  student  vast  stores  of 
knowledge.  In  the  United  States,  the  re- 
cords, pleadings,  and  all  law  proceedings 
are  in  the  English  language,  except  certain 
technical  terms  which  retain  their  ancient 
French  and  Latin  dress. 

4.  Agreements,  contracts,  wills  and  other 
instruments,  may  be  made  in  any  language, 
and  will  be  enforced.  Bac.  Ab.  Wills,  D  1. 
And  a  slander  spoken  in  a  foreign  language, 
if  understood  by  those  present,  or  a  libel 
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published  in  such  language,  wiU  be  pun* 
ished  as  if  spoken  or  written  in  the  English 
language.  Bac.  Ab.  Slander,  D  3 ;  ljtoll. 
Ab.  74 ;  6  T.  R.  163.  For  the  construc- 
tion of  language,  see  articles  Construction; 
Interpretation; .  and  Jacob's  Intr.  to  the 
Com.  Law  Max.  46. 

5.  Among  diplomatists,  the  French  lan- 
guage is  the  one  commonly  used.  At  an 
early  period  the  Latin  was  the  diplomatic 
language  in  use  in  Europe.  Towards  the 
end  of  the  fifteenth  century  that  of  Spain 
gained  the  ascendancy,  in  consequence  of 
the  great  influence  which  that  country  then 
exercised  in  Europe.  The  French,  since 
the  age  of  Louis  XIV.  has  become  the 
almost  universal  diplomatic  idiom  of  the 
civilized  world,  though  some  states  use  their 
national  language  in  treaties  and  diplomatic 
correspondence.  It  is  usual  in  these  cases 
to  annex  to  the  papers  transmitted,  a  trans- 
lation in  the  language  of  the  opposite  party ; 
wherever  it  is  understood  this  comity  will  be 
reciprocated,  This  is  the  usage  of  the  Ger- 
manic confederation,  of  Spain,  and  of  the 
Italian  courts.  When  nations  using  a  com- 
mon language,  as  the  United  States  and 
Great  Britain,  treat  with  each  other,  such 
language  is  used  in  their  diplomatic  inter- 
course. 

Vide,  generally,  3  Bl.  Com.  323  ;  1  Chit. 
Cr.  Law,  *415  ;  2  Hey,  Institutions  Judici- 
aires  de  FAngleterre,  211,  212. 

LANGUIDUS,  practice.  The  name  of  a 
return  made  by  the  sheriff,  when  a  defend- 
ant whom  he  has  taken  by  virtue  of  process 
is  so  dangerously  sick  that  to  remove  him 
would  endanger  his  life  or  health.  In  that 
case  the  officer  may  and  ought  unquestion- 
ably to  abstain  from  removing  him,  and 
may  permit  him  to  remain  even  in  his  own 
house,  in  the  custody  of  a  follower,  though 
not  named  in  the  warrant,  he  keeping  the 
key  of  the  house  in  his  possession:  the 
officer  ought  to  remove  him  as  soon  as  suffi- 
ciently recovered.  If  there  be  a  doubt  as 
to  the  state  of  health  of  the  defendant,  the 
officer  should  require  the  attendance  and 
advice  of  some  respectable  medical  man,  and 
require  him,  at  the  peril  of  the  consequences 
of  misrepresentation,  to  certify  in  writing 
whether  it  be  fit  to  remove  the  party,  or 
take  him  to  prison  within  the  county.  8 
Chit.  Pr.  358.  For  a  form  of  the  return  of 
languid™,  see  3  Chit.  P.  249;  T.  Chit. 
Forms,  53. 

LAPSE,  eccles.  law.  The  transfer,  by 
forfeiture,  of  a  right  or  power  to  present  or 
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collate  to  a  vacant  benefice,  from,  a  person 
vested  with  such  right,  to  another,  in  conse- 
quence of  some  act  of  negligence  of  the 
former.     Ayl.  Parerg.  331. 

LAPSED  LEGACY.  One  which  is  ex- 
tinguished. The  extinguishment  may  take 
place  for  various  reasons.  See  Legacy, 
Lapsed, 

2.  A  distinction  has  been  made  between 
a  lapsed  devise  of  roal  estate  and  a  lapsed 
legacy  of  personal  estate.  The  real  estate 
which  is  lapsed  does  not  fall  into  the  resi- 
due, unless  so  provided  by  the  will,  but  de- 
scends to  the  heir  at  law ;  on  the  contrary, 
personal  property  passes  by  the  residuary 
clause  where  it  is  not  otherwise  disposed  of. 
2  Bouv.  Inst.  2154-6. 

LARCENY,  crim.  law.  The  wrongful 
and  fraudulent  taking  and  carrying  away, 
by  one  person,  of  the  mere  personal  goods 
of  another,  from  any  place,  with  a  felonious 
intent  to  convert  them  to  his,  the  taker's 
use,  and  make  them  his  property,  without 
the  consent  of  the  owner.  4  Wash.  C.  C. 
R.  700. 

2.  To  constitute  larceny,  several  ingre- 
dients are  necessary.  1.  The  intent  of  the 
party  must  be  felonious  ;  he  must  intend  to 
appropriate  the  property  of  another  to  his 
own  use;  if,  therefore,  the  accused  have 
taken  the  goods  under  a  claim  of  right, 
however  unfounded,  he  has  not  committed 
a  larceny. 

3. — 2.  There  must  be  a  taking  from  the 
possession,  actual  or  implied,  of  the  owner ; 
hence  if  a  man  should  find  goods,  and  ap- 
propriate them  to  his  own  use,  he  is  not  a 
thief  on  this  account.  Mart,  and  Yerg. 
226 ;  14  John.  294  ;  Breese,  227. 

4. — 3.  There  must  be  a  taking  against 
the  will  of  the  owner,  and  this  may  be  in 
some  cases,  where  he  appears  to  consent; 
for  example,  if  a  man  suspects  another  of 
an  intent  to  steal  his  property,  and  in  order 
to  try  him  leaves  it  in  his  way,  and  he  takes 
it,  he  is  guilty  of  larceny.  The  taking  must 
be  in  the  county  where  the  criminal  is  to  be 
tried.  9  C.  &  P.  29 ;  S.  C.  38  E.  C.  L.  R. 
23 ;  Ry.  &  Mod.  349.  But  when  the  taking 
has  been  in  the  county  or  state,  and  the 
thief  is  caught  with  the  stolen  property  in 
another  county  than  that  where  the  theft 
was  committed,  he  may  be  tried  in  the 
county  where  arrested  with  the  goods,  as 
by  construction  of  law,  there  is  a  fresh 
taking  in  every  county  in  which  the  thief 
oarries  the  stolen  property. 

5. — 4.  There  must  be  an  actual  carrying 
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away,  but  the  slightest  removal,  if  the 
goods  are  completely  in  the  power  of  the 
thief,  is  sufficient.  To  snatch  a  diamond 
from  a  lady's  ear,  which  is  instantly  drop- 
ped among  the  curls  of  her  hair,  is  a  suf- 
ficient asportation  or  carrying  away. 

6. — 5.  The  property  taken  must  be  per- 
sonal property;  a  man  cannot  commit 
larceny  of  real  estate,  or  of  what  is  so 
considered  in  law.  A  familiar  example  will 
illustrate  this ;  an  apple,  while  hanging  on 
the  tree  where  it  grew,  is  real  estate,  having 
never  been  separated  from  the  freehold ;  it 
is  not  larceny,  therefore,  at  common  law,  to 
pluck  an  apple  from  the  tree,  and  appropri- 
ate it  to  one's  own  use,  but  a  mere  trespass ; 
if  that  same  apple,  however,  had  been  sepa- 
rated from  the  tree  by  the  owner  or  other- 
wise, even  by  accident,  as  if  shaken  by  the 
wind,  and  while  lying  on  the  ground  it 
should  be  taken  with  a  felonious  intent,  the 
taker  would  commit  a  larceny,  because  then 
it  was  personal  property.  In  some  states 
there  are  statutory  provisions  to  punish  the 
felonious  taking  of  emblements  or  fruits  of 
plants,  while  the  same  are  hanging  by  the 
roots,  and  there  the  felony  is  complete, 
although  the  thing  stolen  is  not,  at  com- 
mon law,  strictly  personal  property.  Ani- 
mals fera  natura,  while  in  the  enjoyment 
of  their  natural  liberty,  are  not  the  subjects 
of  larceny  ;  as,  doves ;  9  Pick.  15  ;  bees. 
3  Binn.  546.  See  Bee;  5  N.  H.  Rep.  203. 
At  common  law,  choses  in  action  are  not 
subjects  of  larceny.     1  Port.  33. 

7.  Larceny  is  divided  in  some  states, 
into  grand  and  petit  larceny :  this  depends 
upon  the  value  of  the  property  stolen.  Vide 
1  Hawk,  141  to  250,  ch.  19 ;  4  Bl.  Com. 
229  to  250 ;  Com.  Dig.  Justices,  O  4,  5, 6, 
7,  8  ;  2  East's  P.  C.  524  to  791 ;  Burn's 
Justice,  Larceny ;  Williams'  Justice,  Felo- 
ny ;  3  Chitty's  Cr.  Law,  917  to  992 ;  and 
articles  Carrying  Away;  Invito  Domino; 
Robbery;  Taking;  Breach,  6. 

LARGE.  Broad ;  extensive ;  unoon- 
fined.  The  opposite  of  strict,  narrow,  or 
confined.     At  large,  at  liberty. 

LAS  PARTIDAS.  The  name  of  a  code 
of  Spanish  law *,  sometimes  called  las  side 
partidaSy  or  the  seven  parts,  from  the  num- 
ber of  its  principal  divisions.  It  is  a  com- 
pilation from  the  civil  law,  the  customary 
law  of  Spain,  and  the  canon  law.  Such  of 
its  provisions  as  are  applicable  are  in  force 
in  Louisiana,  Florida,  and  Texas. 

LASCIVIOUS  CARRIAGE,  law  of 
Connecticut.    An  offence,  ill  defined,  ore- 
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ated  by  statute,  which  enacts  that  every 
person  who  shall  be  guilty  of  lascivious  car- 
riage and  behaviour,  and  shall  be  thereof 
duly  convicted,  shall  be  punished  by  fine, 
not  exceeding  ten  dollars,  or  by  imprison- 
ment in  a  common  gaol,  not  exceeding  two 
months,  or  by  fine  and  imprisonment,  or  both, 
at  the  discretion  of  the  court.  This  law 
was  passed  at  a  very  early  period.  Though 
indefinite  in  its  terms,  it  has  received  a  con- 
struction so  limiting  it,  that  it  may  be  said 
to  punish  those  wanton  acts  between  per- 
sons of  different  sexes,  who  are  not  married 
to  each  other,  that  flow  from  the  exercise  of 
lustful  passions,  and  which  are  not  other- 
wise punished  as  crimes  against  chastity  and 
public  decency.  2  Swift's  Dig.  343;  2 
Swift's  Syst.  331. 

2.  Lascivious  carriage  may  consist  not 
only  in  mutual  acts  of  wanton  and  indecent 
familiarity  between  persons  of  different 
sexes,  but  in  wanton  and  indecent  actions 
against  the  will,  and  without  the  consent  of 
one  of  them,  as  if  a  man  should  forcibly  at- 
tempt to  pull  up  the  clothes  of  a  woman.  5 
Day,  81. 

LAST  RESORT.  A  court  of  last  re- 
sort, is  one  which  decides,  definitely,  with- 
out appeal  or  writ  of  error,  or  any  other 
examination  whatever,  a  suit  or  action,  or 
some  other  matter,  which  has  been  submit- 
ted to  its  judgment,  and  over  which  it  has 
jurisdiction. 

2.  The  supreme  court  is  a  court  of  last 
resort  in  all  matters  which  legally  come  be- 
fore it ;  and  whenever  a  court  possesses  the 
power  to  decide  without  appeal  or  other  ex- 
amination whatever,  a  subject  matter  sub- 
mitted to  it,  it  is  a  court  of  last  resort ;  but 
mis  is  not  to  be  understood  as  preventing 
an  examination  into  its  jurisdiction,  or  excess 
of  authority,  for  then  the  judgment  of  a 
superior  does  not  try  and  decide  so  much 
whether  the  point  decided  has  been  so  done 
according  to  law,  as  to  try  the  authority  of 
the  inferior  court. 

LAST  SICKNESS.  That  of  which  a 
person  died. 

2.  The  expenses  of  this  sickness  are 
generally  entitled  to  a  preference,  in  pay- 
ment of  debts  of  an  insolvent  estate.  Civ. 
Code  of  Lo.  art.  3166 ;  Purd.  Ab.  393. 

3.  To  prevent  impositions,  the  statute  of 
frauds  requires  that  nuncupative  wills  shall 
be  made  during  the  testator's  last  sickness. 
Bob.  on  Frauds,  556 ;  20  John.  R.  502. 

LATENT,  construction.  That  which  is 
concealed ;  or  which  does  not  appear ;  for  ■ 


example,  if  a  testator  bequeaths  to  his  cou- 
sin Peter  his  white  horse ;  and  at  the  time 
of  making  his  will  and  at  his  death  he  had 
two  cousins  named  Peter,  and  he  owned  two 
white  horses,  the  ambiguity  in  this  case 
would  be  latent,  both  as  respects  the  legatee, 
and  the  thing  bequeathed.  Vide  Bac.  Max. 
Reg.  23,  and  article  Ambiguity.  A  latent 
ambiguity  can  only  be  made  to  appear  by 
parol  evidence,  and  may  be  explained  by  the 
same  kind  of  proof.     5  Co.  69. 

LATITAT,  Eng.  law.  He  lies  hid.  The 
name  of  a  writ  calling  a  defendant  to  an- 
swer to  a  personal  action  in  the  king's  bench ; 
it  derives  its  name  from,  a  supposition  that 
the  defendant  lurks  and  lies  hid,  and  cannot 
be  found  in  the  county  of  Middlesex,  (in 
which  the  said  court  is  holden,)  to  be  taken 
there,  but  is  gone  into  some  other  county, 
and  therefore  requiring  the  sheriff  to  appre- 
hend him  in  such  other  county.  Fitz.  N. 
B.78. 

LAUNCHES.  Small  vessels  employed 
to  carry  the  cargo  of  a  large  one  to  and  from 
the  shore ;  lighters,  (q.  v.) 

2.  The  goods  on  board  of  a  launch  are 
at  the  risk  of  the  insurers  till  landed.  5  N. 
S.  387.  The  duties  and  rights  of  the  mas- 
ter of  a  launch  are  the  same  as  those  of  the 
master  of  a  lighter. 

LAW.  In  its  most  general  and  compre- 
hensive sense,  law  signifies  a  rule  of  action ; 
and  this  term  is  applied  indiscriminately  to 
all  kinds  of  action ;  whether  animate  or  in- 
animate, rational  or  irrational.  1  Bl.  Com. 
38.  In  its  more  confined  sense,  law  denotes 
the  rule,  not  of  actions  in  general,  but  of 
human  action  or  conduct.  In  the  civil  code 
of  Louisiana,  art.  1,  it  is  defined  to  be  "  a 
solemn  expression  of  the  legislative  will." 
Vide  Toull.  Dr.  Civ.  Fr.  tit.  prel.  s.  1,  n.  4 ; 
1  Bouv.  Inst.  n.  1-3. 

2.  Law  is  generally  divided  into  four 
principal  classes,  namely :  Natural  law,  the 
law  of  nations,  public  law,  and  private  or 
civil  law.  When  considered  in  relation  to 
its  origin,  it  is  statute  law  or  common  law. 
When  examined  as  to  its  different  systems 
it  is  divided  into  civil  law,  common  law, 
canon  law.  When  applied  to  objects,  it  is 
civil,  criminal,  or  penal.  It  is  also  divided 
into  natural  law  and  positive  law.  Into 
written  law,  lex  scripta ;  and  unwritten  law, 
lex  non  scripta.  Into  law  merchant,  martial 
law,  municipal  law,  and  foreign  law.  When 
considered  as  to  their  duration,  laws  are  im- 
mutable and  arbitrary  or  positive;  when  as 
to  their  effect,  they  are  prospective  and  retro- 
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spedive.      These  will  be  separately  con- 
sidered. 

Law,  arbitrary.  An  arbitrary  law  is 
one  made  by  the  legislator  simply  because 
lie  wills  it,  and  is  not  founded  in  the  nature 
of  things ;  such  law,  for  example,  as  the 
tariff  law,  which  may  be  high  or  low.  This 
term  is  used  in  opposition  to  immutable* 

Law,  canon.  The  canon  law  is  a  body 
of  Roman  ecclesiastical  law,  relative  to  such 
matters  as  that  church  either  has  or  pretends 
to  have  the  proper  jurisdiction  over. 

2.  This  is  compiled  from  the  opinions  of 
the  ancient  Latin  fathers,  the  decrees  of 
general  councils,  and  the  decretal  epistles 
and  bulls  of  the  holy  see.  411  which  lay  in 
the  same  confusion  and  disorder  as  the  Ro- 
man civil  law,  till  about  the  year  1151, 
when  one  Gratian,  an  Italian  monk,  ani- 
mated by  the  discovery  of  Justinian's  Pan- 
dects, reduced  the  ecclesiastical  constitutions 
also  into  some  method,  in  three  books,  which 
he  entitled  Concordia  discordantium  canon- 
urn,  but  which  are  generally  known  by  the 
name  of  Decretum  Gratiani.  These  reached 
as  low  as  the  time  of  Pope  Alexander  III. 
The  subsequent  papal  decrees  to  the  ponti- 
ficate of  Gregory  IX.,  were  published  in 
much  the  same  method,  under  the  auspices 
of  that  pope,  about  the  year  1230,  in  five 
books,  entiled  Decretalia  Gregorii  noni.  A 
sixth  book  was  added  by  Boniface  VIII., 
about  the  year  1298,  which  is  called  Sextus 
decretalium.  The  Clementine  constitution 
or  decrees  of  Clement  V.,  were  in  like  man- 
ner authenticated  in  1317,  by  his  successor, 
John  XXII.,  who  also  published  twenty  con- 
stitutions of  his  own,  called  the  Extravagant 
tes  Joannis,  all  of  which  in  some  manner  an- 
swer to  the  novels  of  the  civil  law.  To  these 
have  since  been  added  some  decrees  of  the 
later  popes,  in  five  books,  called  Extravagant 
tea  communes.  And  all  these  together,  Gra- 
tian's  Decrees,  Gregory's  Decretals,  the  Sixth 
Decretals,  the  Clementine  Constitutions,  and 
the  Extravagant*  of  John  and  his  successors, 
form  the  Corpus  juris  canonici,  or  body  of 
the  Roman  canon  law.  1  Bl.  Com*  82 ; 
Encyclopedic,  Droit  Canonique,  Droit  Pub- 
lic Ecclesiastique ;  Diet,  de  Jurispr.  Droit 
Canonique:  Ersk.  Pr.  L.  Scotl.  B.  1,  t.  1, 
s.  10.  oee,  in  general,  Ayl.  Par.  Jur.  Can. 
Ang. ;  Shelf,  on  M.  &  D.  19 ;  Preface  to 
Burn's  Eccl.  Law,  by  Thyrwhitt,  22  ;  Hale's 
Hist.  C.  L.  26-29 ;  Bell's-  Case  of  a  Puta- 
tive Marriage,  203 ;  Diet,  du  Droit  Cano- 
nique ;  Stair's  Inst.  b.  1, 1. 1,  7. 

Law,  civil.    The  term  civil  law  is  gene- 


rally  applied  by  way  of  eminence  to  the  civil' 
or  municipal  law  of  the  Roman  empire,  with- 
out distinction  as  to  the  time  when  the 
principles  of  such  law  were  established  or 
modified.  In  another  sense,  the  civil  law  is 
that  collection  of  laws  comprised  in  the  in- 
stitutes, the  code,  and  the  digest  of  the  em- 
peror Justinian,  and  the  novel  constitutions 
of  himself  and  some  of  his  successors.  Ersk. 
Pr.  L.  Scotl.  B.  1, 1. 1,  s.  9 ;  6  L.  R.  494. 

2.  The  Institutes  contain  the  elements 
or  first  principles  of  the  Roman  law,  in  four 
books.  The  Digests  or  Pandects  are  in 
fiftv  books,  and  contain  the  opinions  and 
writings  of  eminent  lawyers  digested  in  a 
systematical  method,  whose  works  comprised 
more  than  two  thousand  volumes.  The  new 
code,  or  collection  of  imperial  constitutions, 
in  twelve  books ;  which  was  a  substitute  for 
the  code  of  Theodosius.  The  novels  or  new 
constitutions,  posterior  in  time  to  the  other 
books,  and  amounting  to  a  supplement  to  the 
code,  containing  new  decrees. -of  successive 
emperors  as  new  questions  happened  to  arise. 
These  form  the  body  of  the  Roman  law,  or 
corpus  juris  civilis,  as  published  about  the 
time  of  Justinian. 

3.  Although  successful  in  the  west, 
these  laws  were  not,  even  in  the  lifetime 
of  the  emperor  universally  received ;  and 
after  the  Lombard  invasion  they  became  so 
totally  neglected,  that  both  the  Code  and 
Pandects  were  lost  till  the  twelfth  century, 
A.  D.  1130 ;  when  it  is  said  the  Pandects 
were  accidentally  discovered  at  Amalphi, 
and  the  Code  at  Ravenna.  But,  as  if  for- 
tune would  make  an  atonement  for  her  for- 
mer severity,  they  have  since  been  the  study 
of  the  wisest  men,  and  revered  as  law,  by 
the  politest  nations. 

4.  By  the  term  civil  law  is  also  under- 
stood the  particular  law  of  each  people, 
opposed  to  natural  law,  or  the  law  of  na- 
tions, which  are  common  to  all.  Just.  Inst. 
1. 1,  t.  1,  §  1,  2  ;  Ersk.  Pr.  L.  Scot.  B.  1, 
t.  1,  s.  4.  In  this  sense  it  is  used  by  Judge 
Swift.    See  below. 

5.  Civil  law  is  also  sometimes  under- 
stood as  that  whioh  has  emanated  from  the 
secular  power  opposed  to  the  ecclesiastical 
or  military. 

6.  Sometimes  by  the  term  civil  law  is 
meant  those  laws  whioh  relate  to  civil  mat- 
ters only :  and  in  this  sense  it  is  opposed 
to  criminal  law,  or  to  those  laws  whioh 
conee  n  criminal  matters.     Vide  Civil. 

7.  Judge  Swift,  in  his  System  of  the 
Laws  of  Connecticut,  prefers  the  term  civil 
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law,  to  that  of  municipal  law.  He  consi- 
ders the  term  municipal  to  be  too  limited  in 
its  signification.  He  defines  civil  law  to  be 
a  role  of  human  action,  adopted  by  man- 
kind in  a  state  of  society,  or  prescribed  by 
the  supreme  power  of  the  government,  re- 
quiring a  course  of  conduct  not  repugnant 
to  morality  or  religion,  productive  of  the 
greatest  political  happiness,  and  prohibiting 
actions  contrary  thereto,  and  which  is  en- 
forced by  the  sanctions  of  pains  and  penal- 
ties. 1  Sw.  Syst.  37.  See  Ayi.  Pand,  £. 
1,  t  2,  p.  6. 

See,  in  general,  as  to  civil  law,  Cooper's 
Justinian  ;  the  Pandects ;  1  Bl.  Com.  80, 
81;  Encyclopedic,  art.  Droit  Civil,  Droit 
Romain;  Domat,  Les  Loix  Civiles;  Fer- 
riere's  Diet. ;  Brown's  Civ.  Law ;  Halifax's 
Analys.  Civ.  Law ;  Wood's  Civ.  Law ;  Ay- 
liffe's  Pandects ;  Heinec.  Elem.  Jur. ;  Ers- 
kine's  Institutes ;  Pothier ;  Eunomus,  Dial. 
1;  Corpus  Juris  Civilk;  Taylor's  Elem. 
Civ.  Law. 

Law,  common.  The  common  law  is 
that  which  derives  its  force  and  authority 
from  the  universal  consent  and  immemorial 
practice  of  the  people.  It  has  never  re- 
ceived the  sanction  of  the  legislature,  by 
an  express  act,  which  is  the  criterion  by 
which  it  is  distinguished  from  the  statute 
law.  It  has  never  been  reduced  to  writing ; 
by  this  expression,  however,  it  is  not  meant 
that  all  those  laws  are  at  present  merely 
oral,  or  communicated  from  former  ages  to 
the  present  solely  by  word  of  mouth,  but 
that  the  evidence  of  our  common  law  is 
contained  in  our  books  of  Reports,  and  de- 
pends on  the  general  practice  and  judicial 
adjudications  of  our  courts. 

2.  The  common  law  is  derived  from  two 
sources,  the  common  law  of  England,  and 
the  practice  and  decision  of  our  own  courts, 
la  some  states  the  English  common  law  has 
been  adopted  by  statute.  There  is  no  gene- 
ral rule  to  ascertain  what  part  of  the  Eng- 
lish common  law  is  valid  and  binding.  To 
run  the  line  of  distinction,  is  a  subject  of 
embarrassment  to  courts,  and  the  want  of 
it  a  great  perplexity  to  the  student.  Kirb, 
Bep.  Pref.  It  may  however  be  observed 
generally,  that  it  is  binding  where  it  has 
not  been  superseded  by  the  constitution  of 
the  United  States,  or  of  the  several  states, 
*r  by  their  legislative  enactments,  or  varied 
by  custom,  and  where  it  is  founded  in  rea- 
son and  consonant  to  the  genius  and  man- 
nets  of  the  people. 

3.  The  phrase  "common  law"  occurs 


in  the  seventh  -article  of  the  amendments* 
of  the  constitution  of  the  United  States. 
"  In  suits  at  common  law,  where  the  value 
in  controversy  shall  not  exceed  twenty  dol- 
lars," says  that  article,  "  the  right  of  trial 
by  jury  shall  be  preserved."  The  "  com- 
mon law"  here  mentioned  is  the  common4 
law  of  England,  and  not  of  any  particular 
state.  1  Gallis.  20 ;  1  Bald.  558 ;  3  Wheat. 
223 ;  3  Pet.  R.  446 ;  1  Bald.  R.  554.  The 
term  is  used  in  contradistinction  to  equity, 
admiralty,  and  maritime  law.  3  Pet.  446 ; 
1  Bald.  554. 

4.  The  common  law  of  England  is  not 
in  all  respects  to  be  taken  as  that  of  the 
United  States,  or  of  the  several  states ;  its 
general  principles  are  adopted  only  so  far 
as  they  are  applicable  to  our  situation.  2 
Pet.  144 ;  8  Pet.  659 ;  9  Cranch,  333 ;  9 
S.  &  R.  330 ;  1  Blackf.  66, 82,  206 ;  Kirby, 
117;  5  Har.  &  John.  356;  2  Aik.  187; 
Charlt.  172;  1  Ham.  243.  See  5  Cow. 
628 ;  5  Pet.  241 ;  1  Dall.  67 ;  1  Mass.  61 ; 
9  Pick.  532 ;  3  Greenl.  162 ;  6  Greenl.  55 ; 
3  Gill  &  John.  62 ;  Sampson's  Discourse 
before  the  Historical  Society  of  New  York; 
1  Gallis.  R.  489;  3  Conn.  R.  114 ;  2  Dall. 
2,  297,  384 ;  7  Cranch,  R.  82 ;  1  Wheat. 
R.  415 ;  3  Wheat.  223 ;  1  Blackf.  R.  205  ; 
8  Pet.  R.  658 ;  5  Cowen,  R.  628  ;  2  Stew. 
R.  362. 

Law,  criminal.  By  oriminal  law  is 
understood  that  system  of  laws  which  pro- 
vides for  the  mode  of  trial  of  persons 
charged  with  criminal  offences,  defines 
crimes,  and  provides  for  their  punishments. 

Law,  foreign.  By  foreign  laws  are 
understood  the  laws  of  a  foreign  country. 
The  states  of  the  American  Union  are  for 
some  purposes  foreign  to  each  other,  and 
the  laws  of  each  are  fbreign  in  the  others. 
See  Foreign  laws. 

Law,  international.  The  law  of  na- 
ture applied  to  the  affairs  of  nations,  com- 
monly called  the  law  of  nations,  jus  gen- 
tium; is  also  called  by  some  modern  authors 
international  law.  Toullier,.  Droit  Francais, 
tit.  prel.  §  12.  Mann.  Comm.  1 ;  Bentham 
on  Morals,  Ac.,  260,  262 ;  Wheat,  on  Int. 
Law ;  Foeliz,  Du  Droit  Intern.  Prive",  n.  1. 

Law,  martial.  Martial  law  is  a  code 
established  for  the  government  of  the  army 
and  navy  of  the  United  States. 

2.  Its  principal  rules  are  to  be  found  in 
the  artioles  of  war.  (q.  v.)  The  object  of  this 
code  or  body  of  regulations  is  to  maintain 
that  order  and  discipline,  the  fundamental 
principles  of  which  are  a  due  obedience  of 
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the  several  ranks  to  their  proper  officers,  a 
subordination  of  each  rank  to  their  supe- 
riors, and  the  subjection  of  the  whole  to 
certain  rules  of  discipline,  essential  to  their 
acting  with  the  union  and  energy  of  an 
organized  body.  The  violations  of  this  law 
are  to  be  tried  by  a  court  martial,  (q.  v.) 

3.  A  military  commander  has  not  the 
power,  by  declaring  a  district  to  be  under 
martial  law,  to  subject  all  the  citizens  to 
that  code,  and  to  suspend  the  operation  of 
the  writ  of  habeas  corpus.  3  Mart.  (Lo.) 
531.  Vide  Hale's  Hist.  C.  L.  38;  1  Bl. 
Com.  413;  Tytler  on  Military  Law;  Ho. 
on  C.  M. ;  M'Arth.  on  C.  M. ;  Rules  and 
Articles  of  War,  art.  64,  et  seq ;  2  Story, 
L.  U.  S.  1000. 

Law,  merchant.  A  system  of  customs 
acknowledged  and  taken  notice  of  by  all 
commercial  nations ;  and  those  customs  con- 
stitute a  part  of  the  general  law  of  the 
land ;  and  being  a  part  of  that  law  their 
existence  cannot  be  proved  by  witnesses, 
but  the  judges  are  bound,  to  take  notice  of 
them  ex  officio.  See  Beawes'  Lex  Merca- 
toria  Rediviva;  Caines'  Lex  Mercatoria 
Americana ;  Com.  Dig.  Merchant,  D ; 
Chit.  Comm.  Law ;  Pardess.  Droit  Commer- 
cial ;  Collection  des  Lois  Maritimes  ant6- 
rieure  au  dix  hutieme  sificle,  par  Dupin ; 
Capmany,  Costumbres  Maritimas ;  D  Con- 
solato  del  Mare;  Us  et  Coutumes  de  la 
Mer ;  Piantandia,  Delia  Giurisprudenze  Ma- 
ritina  Commerciale,  Antica  e  Moderna ;  Va- 
lin,  Commentaire  sur  l'Ordonnance  de  la 
Marine,  du  Mois  d'Aout,  1681 ;  Boulay- 
Paty,  Dr.  Comm. ;  Boucher,  Institutions 
au  Droit  Maritime. 

Law,  municipal.  Municipal  law  is  de- 
fined by  Mr.  Justice  Blackstone  to  be  "a 
rule  of  civil  conduct  prescribed  by  the  su- 
preme power  in  a  state,  commanding  what  is 
right  and  prohibiting  what  is  wrong."  This 
definition  has  been  criticised,  and  has  been 
perhaps,  justly  considered  imperfect.  The 
latter  part  has  been  thought  superabundant 
to  the  first ;  see  Mr.  Christian's  note ;  and 
the  first  too  general  and  indefinite,  and  too 
limited  in  its  signification  to  convey  a  just 
idea  of  the  subject.  See  Law,  civu.  Mr. 
Chitty  defines  municipal  law  to  be  "a  rule 
of  civil  conduct,  prescribed  by  the  supreme 
power  in  a  state,  commanding  what  shall  be 
done  or  what  shall  not  be  done."  1  Bl. 
Com.  44,  note  6,  Chitty's  edit. 

2.  Municipal  law,  among  the  Romans, 
was  a  law  made  to  govern  a  particular  city 
4>r  province ;  this  term  is  derived  from  the 


Latin  municipium,  which  among  them  signi- 
fied a  city  which  was  governed  by  its  own 
laws,  and  which  had  its  own  magistrates. 

Law  of  nations.  The  science  which 
teaches  the  rights  subsisting  between  nations 
or  states,  and  the  obligations  correspondent 
to  those  rights.  Vattel's  Law  of  Nat. 
Prelim.  §  3.  Some  complaints,  perhaps  not 
unfounded,  have  been  made  as  to  the  want 
of  exactness  in  the  definition  of  this  term. 
Mann.  Comm.  1 .  The  phrase  "  international 
law,91  has  been  proposed  in  its  stead.  1 
Benth.  on  Morals  and  Legislation,  260, 262. 
It  is  a  system  of  rules  deduoible  by  natural 
reason  from  the  immutable  principles  of  na- 
tural justice,  and  established  by  universal 
consent  among  the  civilized  inhabitants  of 
the  world ;  Inst.  lib.  1,  t.  2,  §  1 ;  Dig.  lib. 
1, 1. 1, 1.  9 ;  in  order  to  decide  all  disputes, 
and  to  insure  the  observance  of  good  faith 
and  justice  in  that  intercourse  which  must 
frequently  occur  between  them  and  the  indi- 
viduals belonging  to  each ;  or  it  depends 
upon  mutual  compacts,  treaties,  leagues  and 
agreements  between  the  separate,  free,  and 
independent  communities.  , 

2.  International  law  is  generally  divided 
into  two  branches ;  1.  The  natural  law  of 
nations,  consisting  of  the  rules  of  justice  ap- 
plicable to  the  conduct  of  states.  2.  The 
positive  law  of  nations,  which  consist  of,  1. 
The  voluntary  law  of  nations,  derived  from 
the  presumed  consent  of  nations,  arising  out 
of  their  general  usage.  2.  The  conventional 
law  of  nations,  derived  from  the  express  con- 
sent of  nations,  as  evidenced  in  treaties  and 
other  international  compacts.  3.  The  cus- 
tomary law  of  nations,  derived  from  the  ex- 
press consent  of  nations,  as  evidenced  in 
treaties  and  other  international  compacts 
between  themselves.     Vattel,  Law  of  Nat. 

9rel. 

3.  The  various  sources  and  evidence  of 
the  law  of  nations,  are  the  following :  1.  The 
rules  of  conduct,  deducible  by  reason  from 
the  nature  of  society  existing  among  inde- 
pendent states,  which  ought  to  be  observed 
among  nations.  2.  The  adjudication  of  in- 
ternational tribunals,  such  as  prize  courts 
and  boards  of  arbitration.  3.  Text  writers 
of  authority.  4.  Ordinances  or  laws  of  par- 
ticular states,  prescribing  rules  for  the  con- 
duct of  their  commissioned  cruisers  and  prise 
tribunals.  5.  The  history  of  the  wars, 
negotiations,  treaties  of  peace,  and  other 
matters  relating  to  the  public  intercourse  of 
nations.  6.  Treaties  of  peace,  alliance  and 
commerce,  declaring,  modifying,  or  defining 
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the  preexisting  international  law.  Wheat. 
Intern.  Law,  pt.  1,  c.  1,  §  14. 
}  4.  The  law  of  nations  has  been  divided 
bj  writers  into  necessary  .and  voluntary;  or 
into  absolute  and  arbitrary;  by  others  into 
primary  and  secondary,  which  latter  has 
been  divided  into  customary  and  conven- 
tional. Another  division,  which  is  the  one 
more  usually  employed,  is  that  of  the  natural 
and  positive  law  of  nations.  The  natural 
law  of  nations  consists  of  those  rules,  which, 
being  universal,  apply  to  all  men  and  to  all 
nations,  and  which  may  be  deduced  by  the 
assistance  of  revelation  or  reason,  as  being 
of  utility  to  nations,  and  inseparable  from 
their  existence.  The  positive  law  of  nations 
consists  of  rules  and  obligations,  which  owe 
their  origin,  not  to  the  divine  or  natural  law, 
but  to  human  compacts  or  agreements,  either 
express  or  implied ;  that  is,  they  are  depend- 
ent on  custom  or  convention. 

5.     Among  the  Romans,  there  were  two 
sorts  of  laws  of  nations,  namely,  the  primi- 
tive, called  primarium9  and  the  other  known 
by  the  name  of  secundarium.    The  primar 
rium,  that  is  to  say,  primitive  or  more  an- 
cient, is  properly  the  only  law  of  nations 
which  human  reason  suggests  to  men;  as 
the  worship  of  God,  the  respect  and  submis- 
sion which  children  have  for  their  parents, 
the  attachment  which  citizens  have  for  their 
country,  the  good  faith  which  ought  to  be 
the  soul  of  every  agreement,  and  the  like. 
The  law  of  nations  called  secundarium,  are 
certain  usages  which  have  been  established 
among  men,  from  time  to  time,  as  they  have 
been  felt  to  be  necessary.     Ayl.  Pand.  B. 
I,t2,  p.  6. 

As  to  the  law  of  nations  generally,  see 
Vattel's  Law  of  Nations ;  Wheat,  on  Intern. 
Law ;  Marten's  Law  of  Nations ;  Chitty's 
Law.  of  Nations ;  Puffend.  Law  of  Nature 
and  of  Nations,  book  3  ;  Burlamaqui's  Na- 
tural Law,  part  2,  c.  6 ;  Principles  of  Penal 
Law,  ch.  13  ;  Mann.  Oomm.  on  the  Law  of 
Nations ;  Leibnitz,  Codex  Juris  Gentium  Di- 
plomaticus ;  Binkershoek,  Quastionis  Juris 
Publici,  a  translation  of  the  first  book  of 
which,  made  by  Mr.  Duponceau,  is  publish- 
ed in  the  third  volume  of  Hall's  Law  Jour- 
nal ;  Kliiber,  Droit  des  Gens  Moderne  de 
1' Europe;  Dumont,  Corps  Diplomatique; 
Mably,  Droit  Public  de  P Europe;  Kent's 
Comm.  Lecture  1. 

Law  of  nature.  The  law  of  nature  is 
that  which  God,  the  sovereign  of  the  uni- 
verse, has  prescribed  .to  all  men,  not  by  any 
formal  promulgation,  but  By  the  internal 


dictate  of  reason  alone.  It  is  discovered  by  a 
just  consideration  of  the  agreeableness  or  dis- 
agreeableness  of  human  actions  to  the  nature 
of  man ;  and  it  comprehends  all  the  duties 
which  we  owe  either  to  the  Supreme  Being, 
to  ourselves,  or  to  our  neighbors ;  as  rever- 
ence to  God,  self-defence,  temperance,  honor 
to  our  parents,  benevolence  to  all,  a  strict 
adherence  to  our  engagements,  gratitude, 
and  the  like.  Erskine's  Pr.  of  L.  of  Scot. 
B.  1,  t.  1,  8.  1.  See  Ayl.  Pand.  tit.  2,  p. 
5  ;  Cioer.  de  Leg.  lib.  1. 

2.  The  primitive  laws  of  nature  may  be 
reduced  to  six,  namely:  1.  Comparative 
sagacity,  or  reason.  2.  Self-love.  3.  The 
attraction  of  the  sexes  to  each  other.  4. 
The  tenderness  of  parents  towards  their 
children.  5.  The  religious  sentiment.  6. 
Sociability. 

3. — 1.  When  man  is  properly  organized, 
he  is  ablo  to  discover  moral  good  from  moral 
evil ;  and  the  study  of  man  proves  that  man 
is  not  only  an  intelligent,  but  a  free  being, 
and  he  is  therefore  responsible  for  his  ac- 
tions. The  judgment  we  form  of  our  good 
actions,  produces  happiness ;  on  the  contrary 
the  judgment  we  form  of  our  bad  actions 
produces  unhappiness. 

4. — 2.  Every  animated  being  is  impelled 
by  nature  to  his  own  preservation,  to  defend 
his  life  and  body  from  injuries,  to  shun  what 
may  be  hurtful,  and  to  provide  all  things 
requisite  to  his  existence.  Hence  the  duty 
to  watch  over  his  own  preservation.  Suicide 
and  duelling  are  therefore  contrary  to  this 
law ;  and  a  man  cannot  mutilate  himself, 
nor  renounce  his  liberty.* 

5. — 3.  The  attraction  of  the  sexes  has 
been  provided  for  the  preservation  of  the 
human  race,  and  this'  law  condemns  celibacy. 
The  end  of  marriage  proves  that  polygamy, 
(q.  v.)  and  polyandry,  (q.  v.)^  are  contrary 
to  the  law  of  nature.  Hence  it  follows  that 
the  husband  and  wife  have  a  mutual  and  ex- 
clusive right  over  each  other. 

6.-4.  Man  from  his  birth  is  wholly  una- 
ble to  provide  for  the  least  of  his  necessities ; 
but  the  love  of  his  parents  supplies  for  this 
weakness.  This  is  one  of  the  most  powerful 
laws  of  nature.  The  principal  duties  it  im- 
poses on  the  parents,  are  to  bestow  on  the 
child  all  the  care  its  weakness  requires,  to 
provide  for  its  necessary  food  and  clothing, 
to  instruct  it,  to  provide  for  its  wants,  and 
to  use  coercive  means  for  its  good,  when 
requisite. 

7.-5.  The  religious  sentiment  which 
leads  us  naturally  towards  the  Supreme  Be- 
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ing,  is  one  of  the  attributes  which  belong  to 
humanity  alone ;  and  its  importance  gives  it 
the  rank  of  the  moral  law  of  nature.  From 
this  sentiment  arise  all  the  sects  and  different 
forms  of  worship  among  men. 

8. — 6.  The  need  which  man  feels  to  live 
in  society,  is  one  of  the  primitive  laws  of  na- , 
tare,  whence  flow  our  duties  and  rights; 
and  the  existence  of  society  depends  upon 
the  condition  that  the  rights  of  all  shall  be 
respected.  On  this  law  are  based  the  assist- 
ance, succors  and  good  offices  which  men 
owe  to  each  other,  they  being  unable  to  pro- 
vide each  every  thing  for  himself. 

Law,  penal.  One  which  inflicts  a  pe- 
nalty for  a  violation  of  its  enactment. 

Law,  positive.  Positive  law,  as  used 
in  opposition  to  natural  law,  may  be  consi- 
dered in  a  threefold  point  of  view.  1.  The 
universal  voluntary  law,  or  those  rules  which 
are  presumed  to  be  law,  by  the  uniform  prac- 
tice of  nations  in  general,  and  by  the  mani- 
fest utility  of  the  rules  themselves.  2.  The 
customary  law,  or  that  which,  from  motives 
of  convenience,  has,  by  tacit,  but  implied 
agreement,  prevailed,  not  generally  indeed 
among  all  nations,  nor  with  so  permanent  an 
utility  as  to  become  a  portion  of  the  univer- 
sal voluntary  law,,  but  enough  to  have 
acquired  a  prescriptive  obligation  among 
certain  states  so  situated  as  to  be  mutually 
benefited  by  it.  1  Taunt.  241.  3.  The 
conventional  law,  or  that  which  is  agreed 
between  particular  states  by  express  treaty , 
a  law  binding  on  the  parties  among  whom 
such  treaties  are  in  force.  1  Chit.  Comm. 
Law,  28. 

Law,  private.  An  act  of  the  legisla- 
ture which  relates  to  some  private  matters, 
which  do  not  concern  the  public  at  large. 

Law,  prospective.  One  which  pro- 
vides for,  and  regulates  the  future  acts  of 
men,  and  does  not  interfere  in  any  way  with 
what  has  past. 

Law,  public.  A  public  law  is  one  in 
which  all  persons  have  an  interest. 

Law,  retrospective.  A  retrospective 
law  is  one  that  is  to  take  effect,  in  point  of 
time,  before  it  was  passed. 

2.  Whenever  a  law  of  this  kind  impairs 
the  obligation  of  contracts,  it  is  void.  3  Ball. 
391.  But  laws  which  only  vary  the  reme- 
dies, divest  no  right,  but  merely  cure  a  de- 
fect in  proceedings  otherwise  fair,  are  valid. 
10  Serg.  &  Bawle,  102,  3 ;  15  Serg.  & 
Rawle,  72.     See  Ex  post  facto. 

Law,  statute.  The  written  will  of  the 
legislature,  solemnly  expressed  according  to 


the  forms  prescribed  by  the  constitution ; 
act  of  the  legislature.     See  Statute. 

Law,  unwritten,  or  lex  non  scripta. 
All  the  laws  which  do  not  come  under  the 
definition  of  written  law ;  it  is  composed, 
principally,  of  the  law  of  nature,  the  law  of 
nations,  the  common  law,  and  customs. 

Law,  written,  or  lex  scripta.  This 
consists  of  the  constitution  of  the  United 
States;  the  constitutions  of  the  several 
states ;  the  acts  of  the  different  legislatures, 
as  the  acts  of  congress,  and  of  the  legisla- 
tures of  the  several  states,  and  of  treaties. 
See  Statute. 

LAWFUL.  That  which  is  not  forbidden 
by  law.  Id  omne  lioitum  est,  quod  non  est 
legibus  prohibitum,  quamobrem,  quod,  lege 
permittente,  fit,  poonam  non  mentor.  To 
be  valid  a  contract  must  be  lawful. 

LAWLESS.  Without  law ;  without  law- 
ful control. 

LAWS  EX  POST  FACTO.  Those 
which  are  made  to  punish  actions  committed 
before  the  existence  of  such  laws,  and  which 
had  not  been  declared  crimes  by  preceding 
laws.  Declar.  of  Bights,  Mass.  part  1,  s.  24 ; 
Declar.  of  Bights,  Maryl.  art.  15.  By  the 
constitution  of  the  United  States  and  those 
of  the  several  states,  the  legislatures  are  for- 
bidden to  pass  ex  post  facto  laws.  Const. 
U.  S.  art.  1,  s.  10,  subd.  1. 

2.  There  is  a  distinction  between  ex  post 
facto  laws,  and  retrospective  laws ;  every  ex 
post  facto  law  must  necessarily  be  retrospec- 
tive, out  every  retrospective  law  is  not  an 
ex  post  facto  law ;  the  former  only  are  pro- 
hibited. 

3.  Laws  under  the  following  circum- 
stances are  to  be  considered  ex  post  facto 
laws,  within  the  words  and  intents  of  the 
prohibition ;  1st.  Every  law  that  makes  an 
act  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal,  and 
punishes  such  action.  2d.  Every  law  that 
aggravates  a  crime,  or  makes  it  greater  than 
it  was  when  committed.  3d.  Every  law  that 
changes  the  punishment,  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the 
crime  when  committed.  4th.  Every  law  that 
alters  the  legal  rules  of  evidence  and  re- 
ceives less,  or  different  testimony,  than  the 
law  required  at  the  time  of  the  commission 
of  the  offence,  in  order  to  convict  the  of- 
fender.   3  Dall.  390. 

4.  The  policy,  the  reason  and  humanity 
of  the  prohibition  against  passing  ex  post 
facto  laws,  do  not  extend  to  civil  cases,  to 
cases  that  merely  affect  the  private  property 
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of  citizens.  Some  of  the  most  necessary 
acts  of  legislation  are,  on  the  contrary, 
founded  upon  the  principles  that  private 
rights  must  yield  to  public  exigencies.  8 
Ball.  400;  8  Wheat.  89;  see  1  Cranch, 
109 ;  1  Gall.  Rep.  105 ;  9  Cranch,  874 ; 
2  Pet.  S.  C.  R.  627 ;  Id.  380 ;  Id.  523. 

Laws  of  the  twelve  tables.  Laws 
of  ancient  Rome  composed  in  part  from 
those  of  Solon,  and  other  Greek  legislators, 
and  in  part  from  the  unwritten  laws  or  cus- 
toms of  the  Romans.  These  laws  first  ap- 
peared in  the  year  of  Rome  303,  inscribed1 
on  ten  plates  of  brass.  The  following  year 
two  others  were  added,  and  the  entire  code 
bore  the  name  of  the  Laws  of  the  Twelve 
Tables.  The  principles  they  contained  be- 
came the  source  of  all  the  Roman  law,  and 
serve  to  this  day  as  the  foundation  of  the 
jurisprudence  of  the  greatest  part  of  Eu- 
rope. 

See  a  fragment  of  the  Law  of  the  Twelve 
Tables  in  Coop.  Justinian,  656 ;  Gibbon's 
Rome,  c.  44. 

Laws  of  the  hanse  towns.  A  code  of 
maritime  laws  known  as  the  laws  of  the 
Hanse  towns,  or  the  ordinances  of  the  Hanse- 
atic  towns,  was  first  published  in  German,  at 
Lubec,  in  1597.  In  an  assembly  of  deputies 
from  the  several  towns  held  at  Lubec,  these 
laws  were  afterwards,  May  23,  1614,  re- 
vised and  enlarged.  The  text  of  this  digest, 
and  a  Latin  translation,  are  published  with 
a  commentary  by  Kuricke ;  and  a  French 
translation  has  been  given  by  Cleirac. 

Laws  of  oleron,  maritime  law.  A  code 
of  sea  laws  of  deserved  celebrity.  It  was 
originally  promulgated  by  Eleonor,  duchess 
of  Guienne,  the  mother  of  Richard  the  First, 
of  England.  Returning  from  the  Holy 
Land,  and  familiar  with  the  maritime  regu- 
lations of  the  Archipelago,  she  enacted  these 
laws  at  Oleron  in  Guienne,  and  they  derive 
their  title  from  the  place  of  their  publica- 
tion. The  language  in  which  they  were 
originally  written  is  the  Gascon,  and  their 
first  object  appears  to  have  been  the  com- 
mercial operations  of  that  part  of  France 
only.  Richard  I.,  of  England,  who  inhe- 
rited the  dukedom  of  Guienne  from  his  mo- 
ther, improved  this  code,  and  introduced  it 
into  England.  Some  additions  were  made 
to  it  by  King  John;  it  was  promulgated 
anew  in  the  50th  year  of  Henry  III.,  and 
received  its  ultimate  confirmation  in  the  12th 
year  of  Edward  HE.  Brown's  Civ.  and 
Adm.  Law,  vol.  ii.  p.  40. 

2.     These  laws  are  inserted  in  the  begin- 


ning of  the  book  entitled  "  Us  et  Coutumcs 
de  la  Mer,"  with  a  very  excellent  commen- 
tary on  each  section  by  Clairac,  the  learned 
editor.  A  translation  is  to  be  found  in  the 
Appendix  to  1  Pet.  Adm.  Deo. ;  Marsh.  Ins. 
B.  1,  c.  1,  p.  16.  See  Laws  of  Wisbuy  : 
Laws  of  the  Hanse  Towns  ;  Code. 

Laws  of  Wisbuy,  maritime  law.  A  code 
of  sea  laws  established  by  "  the  merchants 
and  masters  of  the  magnificent  city  of  Wis- 
buy." This  city  was  the  ancient  capital  of 
Gothland,  an  island  in  the  Baltic  sea,  an- 
ciently much  celebrated  for  its  commerce 
and  wealth,  now  an  obscure  and  inconsidera- 
ble place.  Malyne,  in  his  collection  of  sea 
laws,  p.  44,  says  that  the  laws  of  Oleron 
were  translated  into  Dutch  by  the  people  of 
Wisbuy  for  the  use  of  the  Dutch  coast.  By 
Dutch,  he  probably  means  German,  and  it 
cannot  be  denied  that  many  of  the  provisions 
contained  in  the  Laws  of  Wisbuy,  are  pre- 
cisely the  same  as  those  which  are  found  in 
the  Law6  of  Oleron.  The  northern  writers 
pretend  however  that  they  are  more  ancient 
than  the  Laws  of  Oleron,  or  than  even  the 
Consolato  del  Mare.  Clairac  treats  this  no- 
tion with  contempt,  and  declares  that  at  the 
time  of  the  promulgation  of  the  laws  of 
Oleron,  in  1266,  which  was  many  years  after 
they  were  compiled,  the  magnificent  city  of 
Wisbuy  had  not  yet  acquired  the  denomina- 
tion of  a  town.  Be  this  as  it  may,  these 
laws  were  fbr  some  ages,  and  indeed  still 
remain,  in  great  authority  in  the  northern 
part  of  Europe.  "  Lex  Rhodia  navalis," 
says  Grotius,  "pro  jure  gentium,  in  illo 
mare  Mediteraneo  vigebat ;  sicut  apud  Gal- 
lium leges  Oleronis,  et  apud  omnes  trans- 
rhenanos,  leges  Wisbuenses."  Grotius  de 
Jure  bel.  lib.  2,  c.  8. 

A  translation  of  these  laws  is  to  be  found 
in  1  Peter's  Adm.  Dec.  Appendix.  See 
Code;  Laws  of  Oleron. 

Laws,  Rhodian,  maritime  law.  A  code 
of  laws  adopted  by  the  people  of  Rhodes, 
who  had,  by  their  commerce  and  naval  vic- 
tories, obtained  the  sovereignty  of  the  sea, 
about  nine  hundred  years  before  the  Chris- 
tian era.  There  is  reason  to  suppose  this 
code  has  not  been  transmitted  to  posterity, 
at  least  not  in  a  perfect  state.  A  collection 
of  marine  constitutions,  under  the  denomi- 
nation of  Rhodian  Laws,  may  be  seen  in 
Vinnius,  but  they  bear  evident  marks  of  a 
spurious  origin.  See  Marsh.  Ins.  B.  1,  o. 
4,  p.  15 ;  this  Diet.  Code;  Laws  of  Oleron; 
Laws  of  Wisbuy;  Laws  of  the  Hanse 
Towns. 
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LAWYER.  A  counsellor ;  one  learned 
in  the  law.     Vide  Attorney. 

LAY,  English  law.  That  which  relates 
to  persons  or  things  not  ecclesiastical.  In 
the  United  States,  the  people  are  not,  by 
law,  divided,  as  in  England,  into  ecclesias- 
tical and  lay.  The  law  makes  no  distinction 
between  them. 

To  lay,  pleading.  To  state  or  to  allege. 
The  place  from  whence  a  jury  are  to  be 
summoned,  is  called  the  venue,  and  the 
allegation  in  the  declaration,  of  the  place 
where  the  jury  is  to  be  summoned,  is  in 
technical  language,  said  to  lay  the  venue. 
3  Steph.  Com.  574  j  3  Bouv.  Inst.  n.  2826. 

To  lay  damages.  The  statement  at  tho 
conclusion  of  the  declaration ;  the  amount 
of  damages  which  the  plaintiff  claims. 

Lay  corporation.  One  which  affects 
or  relates  to  other  than  ecclesiastical  per- 
sons. 

Lay  days,  mar.  law.  The  time  allowed  to 
the  master  of  a  vessel  for  loading  and  unload- 
ing the  same.  In  the  absence  of  any  custom 
to  the  contrary,  Sundays  are  to  be  computed 
in  the  calculation  of  lay  days  at  the  port  of 
discharge.  10  Mees.  &  Wete.  331.  See 
3  Esp.  121.  They  differ  from  demurrage. 
(q.  v.) 

Lay  people.  By  this  expression  was 
formerly  understood  jurymen.  Finch's  Law, 
B.  4,  p.  381;  Eunom.  Dial.  2,  §  51,  p. 
151. 

LAYMAN,  eccl.  law.  One  who  is  not 
an  ecclesiastic  nor  a  clergyman. 

LAZARET  or  LAZARETTO.  A  place 
selected  by  publio  authority,  where  vessels 
coming  from  infected  or  unhealthy  countries 
are  required  to  perform  quarantine.  Yide 
Health. 

LMBM  MAJE8TATIS  CRIMEN.  The 
crime  of  high  treason.  Glanv.  lib.  1,  c.  2 ; 
Clef  des  Lois  Rom.  h.  t. ;  Inst.  4, 18,  3  ; 
Dig.  48,  4 ;  Code,  9,  8. 

LE  ROI  S'AVISERA.  The  king  will 
consider  of  it.  This  phrase  is  used  by  the 
English  monarch  when  he  gives  his  dissent 
to  an  act  passed  by  the  lords  and  commons. 
The  same  formula  was  used  by  the  late  king 
of  the  French,  for  the  same  purpose.  1 
Toull.  n.  52.     Vide  Veto. 

Le  roi  le  veut.  The  king  assents.  This 
is  the  formula  used  in  England,  and  formerly 
in  France,  when  the  king  approved  of  a  bill 
passed  by  the  legislature.     1  Toull.  n.  52. 

Le  roi  veut  en  deliverer.  The  king 
will  deliberate  on  it.  This  is  the  formula 
which  the  late  French  king  used,  when  he 


intended  to  veto  an  act  of  the  legislative 
assembly.     1  Toull.  n.  42. 

TO  LEAD  TO  USES.  In  England, 
when  deeds  are  executed  prior  to  fines  and 
recoveries,  they  are  called  deeds  to  lead  to 
uses;  when  subsequent,  deeds  to  declare  the 
uses. 

LEADING.  That  which  is  to  be  fol- 
lowed ;  as,  a  leading  case ;  leading  question ; 
leading  counsel. 

Leading  case.  A  case  decided  by  a 
court  in  the  last  resort,  which  settles  a  par- 
ticular point  or  question;  the  principles 
upon  which  it  is  decided  are  to  be  followed 
in  future  oases,  which  are  similar  to  it. 
Collections  of  such  cases  have  been  made, 
with  commentaries  upon  them  by  White,  by 
Wallace  and  Hare,  and  others. 

Leading  counsel,  English  law.  When 
there  are  two  or  more  counsel  employed  on 
the  same  side  in  a  cause,  he  who  has  the 
principal  management  of  the  cause,  is  called 
the  leading  counsel,  as  distinguished  from 
the  other,  who  is  called  the  junior  counsel. 

Leading  question,  evidence^  practice. 
A  question  which  puts  into  the  witness' 
mouth  the  words  to  be  echoed  back,  or 
plainly  suggests  the  answer  which  the  party 
wishes  to  get  from  him.  7  Serg.  &  Rawle, 
171 ;  4  Wend.  Rep.  247.  In  that  case  the 
examiner  is  said  to  lead  him  to  the  answer. 
It  is  not  always  easy  to  determine  what  is 
or  is  not  a  leading  question. 

2.  These  questions  cannot,  in  general, 
be  put  to  a  witness  in  his  examination  in 
chief.  6  Binn.  R.  483 ,  3  Binn.  R.  130  j 
1  Phill.  Ev.  221 ;  1  Stark.  Ev.  123.  But 
in  an  examination  in  chief,  questions  may 
be  put  to  lead  the  mind  of  the  witness  to 
the  subject  of  inquiry ;  and  they  are  allowed 
when  it  appears  the  witness  wishes  to  conceal 
the  truth,  or  to  favor  the  opposite  party,  or 
where,  from  the  nature  of  the  case,. the  mind 
of  the  witness  cannot  be  directed  to  the  sub* 
ject  of  inquiry,  without  a  particular  specifi- 
cation of  such  subject.  1  Camp.  R.  43 ;  1 
Stark.  C.  100. 

3.  In  cross-examinations,  the  examiner 
has  generally  the  right  to  put  leading  ques- 
tions. 1  Stark.  Ev.  132;  8  Chit.  Pr. 
892 ;  Rose.  Civ.  Ev.  94 ;  3  Bouv.  Inst.  n. 
3203-4. 

LEAGUE,  measure.  A  league  is  a  mea- 
sure of  length,  which  consists  of  three  geo- 
graphical miles.  The  jurisdiction  of  the 
United  States  extends  into  the  sea  a  marine 
league.  JSee  Acts  of  Congress  of  June  5, 
1794,  1  Story's  L.  U.  S.  352 ;  and  April 
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20, 1818, 3  Story's  L.  U.  S.  1694 ;  1  Wait's 
State  Papers,  195.    Vide  Cannon  Shot. 

League,  crim.  law,  contracts.  In  cri- 
minal law,  a  league  is  a  conspiracy  to  do 
an  unlawful  act.  The  term  is  bat  little 
used. 

2.  In  contracts  it  is  applied  to  agree- 
ments between  states.  Leagues  between 
states  are  of  several  kinds.  1st.  Leagues 
offensive  and  defensive,  by  which  two  or 
more  nations  agree  not  only  to  defend  each 
other,  but  to  carry  on  war  against  their 
common  enemies.  2d.  Defensive,  but  not 
offensive,  obliging  each  to  defend  the  other 
against  any  foreign  invasion.  3d.  Leagues 
of  simple  amity,  by  which  one  contracts  not 
to  invade,  injure,  or  offend  the  other ;  this 
usually  includes  the  liberty  of  mutual  com- 
merce and  trade,  and  the  safeguard  of  mer- 
chants and  traders  in  each  other's  dominion. 
Bac.  Ab.  Prerogative,  D  4.  Vide  Confede- 
racy; Conspiracy;  Peace;  Truce;  War. 

LEAKAGE.  The  waste  which  has  taken 
place  in  liquids,  by  their  escaping  out  of  the 
casks  or  vessels  in  which  they  were  kept. 

2.  By  the  act  of  March  2, 1799,  s.  59, 
1  Story's  L.  U.  S,  625,  it  is  provided  that 
there  be  an  allowance  of  two  per  cent, 
for  leakage,  on  the  quantity  which  shall  ap- 
pear by  the  gauge  to  be  contained  in  any 
cask  of  liquors,  subject  to  duty  by  the'  gal- 
lon ;  and  ten  per  cent,  on  all  beer,  ale,  and 
porter,  in  bottles ;  and  five  per  cent,  on  all 
other  liquors  in  bottles;  to  be  deducted 
from  the  invoice  quantity,  in  lieu  of  break- 
age; or  it  shall  be  lawful  to  compute  the 
duties  on  the  actual  quantity,  to  be  ascer- 
tained by  tale,  at  the  option  of  the  importer, 
to  be  made  at  the  time  of  entry. 

LEAL*  Loyal;  that  which  belongs  to 
the  law. 

LEAP  YEAR.    Vide  Bissextile, 

LEASE,  contracts.  A  lease  is  a  contract 
for  the  possession  and  profits  of  lands  and 
tenements  on  one  side,  and  a  recompense  of 
rent  or  other  income  on  the  other ;  Bac.  Ab. 
Lease,  in  pr.;  or  else  it  is  a  conveyance  of 
lands  and  tenements  to  a  person  for  life,  or 
years,  or  at  will,  in  consideration  of  a  return 
of  rent,  or  other  recompense.  Cruise's  Dig. 
tit.  Leases.  The  instrument  in  writing  is 
also  known  by  the  name  of  lease ;  and  this 
word  sometimes  signifies  the  term,  or  time 
for  which  it  was  to  run ;  for  example,  the 
owner  of  land,  containing  a  quarry,  leases 
the  quarry  for  ten  years,  and  then  conveys 
the  land,  "  reserving  the  quarry  until  the 
end  of  the  lease ;"  in  this  case  the  reserva- 


tion remained  in  force  till  the  ten  years  ex- 
pired, although  the  lease  was  cancelled  by 
mutual  consent  within  the  ten  years.  8 
Pick.  R.  339. 

2.  To  make  such  contract,  there  must 
be  a  lessor  able  to  grant  the  land ;  a  lessee, 
capable  of  accepting  the  grant,  and  a  subject- 
matter  capable  of  being  granted.  See  Lessor; 
Lessee. 

3.  This  contract  resembles  several  others, 
namely:  a  sale,  to  constitute  which  there 
must  be  a  thing  sold,  a  price  for  which  it  is 
sold,  and  the  consent  of  the  parties  as  to 
both.  So,  in  a  lease  there  must  be  a  thing 
leased,  the  price  or  rent,  and  the  consent  of 
the  parties  as  to  both.  Again,  a  lease  re* 
sembles  the  contract  of  hiring  of  a  thing, 
locatio  condudio  rei,  where  there  must  be  a 
thing  to  be  hired,  a  price  or  compensation, 
called  the  hire,  and  the  agreement  and  con- 
sent of  the  parties  respecting  both.  Poth. 
Bail  a  rente*  n.  2. 

4.  Before  proceeding  to  the  examination 
of  the  several  parts  of  a  lease,  it  will  be 
proper  here  to  say  a  few  words,  pointing  out 
the  difference  between  an  agreement  or  co- 
venant to  make  a  lease,  and  the  lease  itself. 
When  an  agreement  for  a  lease  contains 
words  of  present  demise,  and  there  are  cir- 
cumstances from  which  it  may  be  collected 
that  it  was  meant  that  the  tenant  should 
have  an  immediate  legal  interest  in  the  term, 
such  an  agreement  will  amount  to  an  actual 
lease ;  but  although  words  of  present  demise 
are  used,  if  it  appears  on  the  whole,  that  no 
legal  interest  was  intended  to  pass,  and  that 
the  agreement  was  only  preparatory  to  a 
future  lease,  to  be  made,  the  construction 
will  be  governed  by  the  intention  of  the 
parties,  and  the  contract  will  be  held  to 
amount  to  no  more  than  an  agreement  for 
a  lease.  2  T.  R.  739.  See  Co.  Litt.  45  b : 
Bac.  Abr.  Leases,  K ;  15  Vin.  Abr.  94*  pi. 
2 ;  1  Leon.  129 ;  1  Burr.  2209 ;  Cro.  Eli*. 
156;  Id.  173;  12  East,  168;  2  Campb. 
286 ;  10  John.  R.  336 ;  15  East,  244 ;  3 
Johns.  R.  44,  383  ;  4  Johns.  R.  74,  424 ; 
5  T.  R.  163 ;  12  East,  274 ;  Id.  170 ;  6 
East,  530 ;  13  East,  18 ;  16  Esp.  R.  106 ; 
3  Taunt.  65 ;  5  B.  &  A.  322.  * 

5.  Having  made  these  few  preliminary 
observations,  it  is  proposed  to  consider,  1.  By 
what  words  a  lease  may  be  made.  2.  Its 
several  parts.  3.  The  formalities  the  law 
requires. 

6. — 1.  The  words  "  demise,  grant,  and 
to  farm  let,"  are  technical  words  well  un- 
derstood, and  are  the  most  proper  that  can 
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be  used  in  making  a  lease;  but  whatever 
words  are  sufficient  to  explain  the  intent  of 
the  parties,  that  the  one  shall  divest  him- 
self of  the  possession  and  the  other  come 
into  it,  for  such  a  determinate  time,  whether 
they  ran  in  the  form  of  a  license,  covenant, 
or  agreement,  are  of  themselves  sufficient, 
and  will,  in  construction  of  law,  amount  to 
a  lease  for  years  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been 
made  use  of  for  that  purpose.  4  Burr.  2209 ; 
1  Mod.  14 ;  11  Mod.  42 ;  2  Mod.  89 ;  3  Burr. 
1446;  Bac.  Abr.  Leases;  6  Watts,  362; 
3  M'Cord,  211 ;  8  Fairf.  478 ;  5  Band. 
571 ;  1  Root,  318. 

7. — 2.  A  lease  in  writing  by  deed  in- 
dented consists  of  the  following  parts,  namely, 
1.  The  premises.  2.  The  habendum.  3.  The 
tenendum.  4.  The  reddendum.  5.  The  cove- 
nants. 6.  The  conditions*  7.  The  warranty. 
See  Deed. 

8. — 3.  As  to  the  form,  leases  may  be  in 
writing  or  not  in  writing.  See  Parol  Leases. 
Leases  in  writing  are  either  by  deed  or 
without  deed ;  a  deed  is  a  writing  sealed 
and  delivered  by  the  parties,  so  that  a  lease 
under  seal  is  a  lease  by  deed.  The  respec- 
tive parties,  the  lessor  and  lessee,  whose 
deed  the  lease  is,  should  seal,  and  now  in 
every  case,  sign  it  also.  The  lease  must  be 
delivered  either  by  the  parties  themselves  or 
their  attorneys,  which  delivery  is  expressed 
in  the  attestation  "  sealed  and  delivered  in 
the  presence  of  us."  Almost  any  manifes- 
tation, however,  of  a  party's  intention  to 
deliver,  if  accompanied  by  an  act  importing 
such  intention,  will  constitute  a  delivery. 
1  Ves.  jr.  206. 

9.  A  lease  may  be  avoided,  1.  Because 
it  is  not  sufficiently  formal ;  and,  2.  Because 
of  some  matter  which  has  arisen  since  its 
delivery. 

10. — 1.  It  may  be  avoided  for  want  of 
either,  1st.  Proper  parties  and  a  proper  sub- 
ject-matter. 2d.  Writing  or  printing  on 
parchment  or  paper,  in  those  oases  where 
the  statute  of  frauds  requires  they  should 
be  in  writing.  3d.  Sufficient  and  legal 
words  properly  disposed.  4th.  Reading,  if 
desired,  before  the  execution.  5th.  Sealing, 
and  in  most  oases,  signing  also;  or,  6th. 
Delivery.  Without  these  essentials  it  is 
void  from  the  beginning. 

11. — 2.  It  may  be  avoided  by  matter 
arising  after  its  delivery ;  as,  1st.  By  era- 
sure, interlineation,  or  other  alteration  in 
any  material  part ;  an  immaterial  alteration 
made  by  a  stranger  does  not  vitiate  it,  but 


such  alteration  made  by  the  party  himself, 
renders  it  void.  2d.  By  breaking  or  effacing 
the  seal,  unless  it  be  done  by  accident.  3d. 
By  delivering  it  up  to  be  cancelled.  4th.  By 
the  disagreement  of  such  whose  concurrence 
is  necessary ;  as,  the  husband,  where  a  mar- 
ried woman  is  concerned.  5th.  By  the  judg- 
ment or  decree  of  a  court  of  judicature. 

Lease  and  release.  A  species  of  con- 
veyance, invented  by  Serjeant  Moore,  soon 
after  the  enactment  of  the  statute  of  uses. 
It  is  thus  contrived ;  a  lease,  or  rather  bar- 
gain and  sale,  upon  some  pecuniary  con- 
sideration, for  one  year,  is  made  by  the 
tenant  of  the  freehold  to  the  lessee  or  bar- 
gainee. This,  without  any  enrolment,  makes 
the  bargainor  stand  seised  to  the  use  of  the 
bargainee,  and  vests  in  the  bargainee  the 
use  of  the  term  for  one  year,  and  then  the 
statute  immediately  annexes  the  possession. 
Being  thus  in  possession,  he  is  capable  of 
receiving  a  release  of  the  freehold  and  re- 
version, which  must  be  made  to  the  tenant 
in  possession;  and,  accordingly,  the  next 
day  a  release  is  granted  to  him. 

2.  The  lease  and  release,  when  used  as 
a  conveyance  of  the  fee,  have  the  joint 
operation  of  a  single  conveyance.  2  Bl. 
Com.  339 ;  4  Kent,  Com.  482 ;  Co.  Litt. 
207 ;  Cruise,  Dig.  tit.  32,  c.  11. 

LEASEHOLD.  The  right  to  an  estate 
held  by  lease. 

LEAVE  OF  COURT.  The  grant  by 
the  court  of  something,  which,  without  such 
grant  it  would  have  been  unlawful  to  do. 

2.  Asking  leave  of  court  to  do  any  act, 
is  an  implied  admission  of  jurisdiction  of  the 
court,  and,  in  those  cases  in  which  the  ob- 
jection to  the  jurisdiction  must  be  taken,  if 
at  all,  by  plea  to  the  jurisdiction,  and  it 
can  be  taken  in  no  other  way,  the  court  by 
such  asking  leave  becomes  fully  vested  with 
the  jurisdiction.  Bac.  Ab.  Abatement,  A ; 
Bac.  Ab.  Pleas,  Ac,  E  2 ;  Lawes,  PI.  91 ; 
6  Pick.  391.  But  such  admission  cannot 
aid  the  jurisdiction  except  in  such  cases. 

3.  The  statute  of  4  Ann.  o.  16,  s.  4, 
provides  that  it  shall  be  lawful  for  any  de- 
fendant, or  tenant,  in  any  action  or  suit,  or 
for  any  plaintiff  in  replevin,  in  any  court  of 
record,  with  leave  of  the  court ,  to  plead  an 
many  several  matters  thereto,  as  he  shall 
think  necessary  for  his  defence.  The  prin- 
ciples of  this  statute  have  been  adopted  by 
most  of  the  states  of  the  Union. 

4.  When  the  defendant,  in  pursuance 
of  this  statute,  pleads  more  than  one  plea 
in  bar,  to  one  and  the  same  demand,  or 
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thing,  all  of  the  pleas,  except  the  first, 
should  purport  to  be  pleaded  with  leave  of 
the  court.  Bat  the  omission  is  not  error  nor 
cause  of  demurrer.  Lawes,  PL  132;  2 
Chit.  PL  421 ;  Story,  PL  72,  76 ;  Gould 
on  PL  o.  8,  §  21  j  Andr.  109 ;  3  N.  H. 
Rep.  523. 

LEDGER,  commerce,  accounts,  evidence, 
A  book  in  which  are  inscribed  the  names  of 
all  persons  dealing  with  the  person  who 
keeps  it,  and  in  which  there  is  a  separate 
account,  composed  generally  of  one  or  more 
pages  for  each.  There  are  two  parallel 
columns,  on  one  of  which  the  party  named 
is  the  debtor,  and  on  the  other,  the  creditor, 
and  presents  a  ready  means  of  ascertaining 
the  state  of  the  account.  As  this  book  is  a 
transcript  from  the  day  book  or  journal,  it 
'is  not  evidence  per  se. 

LEDGER-BOOK,  tech  law.  The  name 
of  a  book  kept  in  the  prerogative  courts  in 
England.  It  is  considered  as  a  roll  of  the 
court,  but,  it  seems,  it  cannot  be  read  in 
evidence.     Bac.  Ab.  h.  t. 

LEGACY.  A  bequest  or  gift  of  goods 
or  chattels  by  testament.  2  Bl.  Com.  512 ; 
Bac.  Abr.  Xegacies,  A.  See  Merlin,  Re- 
pertoire, mot  Legs,  s.  1 ;  Swinb.  17 ;  Do- 
mat,  liv.  4,  t.  2,  §  1,  n.  1.  This  word, 
though  properly  applicable  to  bequests  of 
personal  estate  only,  has  nevertheless  been 
extended  to  property  not  technically  within 
its  import,  in  order  to  effectuate  the  inten- 
tion of  the  testator,  so  as  to  include  real 
property  and  annuities.  5  T.  R.  716;  1 
Burr.  268  -,  7  Ves.  522  ;  Id.  391  \  2  Cain. 
R.  345.  Devise  is  the  term  more  properly 
applied  to  gifts  of  real  estate.  Godolph. 
271. 

,  2.  As  the  testator  is  presumed  at  the 
time  of  making  his  will  to  be  inops  concilii, 
his  intention  is  to  be  sought  for,  and  any 
words  which  manifest  the  intention  to  give 
or  create  a  legacy,  are  sufficient.  Godolph. 
281,  pt.  3,  c.  22,  s.  21 ;  Com.  Dig.  Chan- 
eery,  3Y4;  Bac.  Abr.  Legacies,  B  1. 

3.  Legacies  are  of  different  kinds ;  they 
may  he  considered  as  general,  specific,  and 
residuary.  1.  A  legacy  is  general,  when  it 
»  so  given  as  not  to  amount  to  a  bequest  of 
a  specific  part  of  a  testator's  personal  estate ; 
as  of  a  sum  of  money  generally,  or  out  of 
the  testator's  personal  estate,  or  the  like. 
1  Hop.  Leg.  256 ;  Lownd.  Leg.  10.  A 
general  legacy  is  relative  to  the  testator's 
death;  it  is  a  bequest  of  such  a  stun  or 
tach  a  thing  at  that  time,  or  a  direction  to 
the  executors,  if  such  a  thing  be  not  in  the 
Vol.  H.— B 


testator's  possession  at  that  time,  to  procure 
it  for  the  legatee.  Cas.  Temp.  Talb.  227 ; 
Ambl.  57 ;  4  Ves.  jr.  675 ;  7  Ves.  jr.  399. 

4. — 2.  A  specific  legacy  is  a  bequest  of 
a  particular  thing,  or  money  specified  and 
distinguished  from  all  other  things  of  the 
same  .kind ;  as  of  a  particular  horse,  a  par- 
ticular piece  of  plate,  a  particular  term  of 
years,  and  the  like,  which  would  vest  im- 
mediately, with  the  assent  of  the  executor. 
1  Hop.  Leg.  149 ;  Lownd.  Leg.  10, 11 ;  1 
Atk.  415.  A  specific  legacy  has  relation  to 
the  time  of  making  the  will ;  it  is  a  bequest 
of  some  particular  thing  in  the  testator's 
possession  at  that  time,  if  such  a  thing  should 
De  in  the  testator's  possession  at  the  time  of 
his  death.  If  it  should  not  be  in  the  testa- 
tor's possession,  the  legatee  has  no  claim. 
There  are  legacies  of  quantity  in  the  nature 
of  specific  legacies,  as  of  so  much  money 
with  reference  to  a  particular  fund  for  their 
payment.  Touchst.  433 ;  Amb.  310 ;  4  Ves. 
565 ;  3  Ves.  &  Bea.  5. 

5.  This  kind  of  legacy  is  so  far  general, 
and  differs  so  much  in  effect  from  a  specific 
one,  that  if  the  funds  be  called  in  or  fail, 
the  legatees  will  not  be  deprived  of  their 
legacies,  but  be  permitted  to  receive  them 
out  of  the  general  assets ;  yet  the  legacies 
are  so  far  specific,  that  they  will  not  be  liable 
to  abate  with  general  legacies  upon  a  defi- 
ciency of  assets.  2  Ves.  jr.  640 ;  5  Ves. 
jr.  206 ;  1  Meriv.  178. 

6. — 3.  A  residuary  legacy  is  a  bequest 
of  all  the  testator's  personal  estate,  not 
otherwise  effectually  disposed  of  by  his  will. 
Lownd.  Leg.  10 ;  Bac.  Abr.  Legacies,  I. 

7.  As  to  the  interest  given,  legacies  may 
be  considered  as  absolute,  for  life,  or  in  re- 
mainder. 1.  A  legacy  is  absolute,  when  it 
is  given  without  condition,  and  is  to  vest 
immediately.  See  2  Vera.  181 ;  Ambl. 
750 ;  19  Ves.  86 ;  Lownd.  151 ;  2  Vera. 
430 ;  1  Vera.  254 ;  5  Ves-  461 ;  Com.  Dig. 
Appendix,  Chancery,  IX. 

8. — 2.  A  legacy  for  life  is  sometimes 
given,  with  an  executory  limitation  after  the 
death  of  the  tenant  for  life  to  another  per- 
son j  in  this  case,  the  tenant  for  life  is  en- 
titled to  the  possession  of  the  legacy,  but 
when  it  is  of  specific  articles,  the  first  lega- 
tee must  sign  and  deliver  to  the  second,  an 
inventory  of  the  chattels,  expressing  that 
they  are  in  his  custody  for  life  only,  and 
that  afterwards  they  are  to  be  delivered  and 
remain  to  the  use  and  benefit  of  the  second 
legatee.  8  P.  Wms.  336 ;  1  Atk.  471 ;  2 
Atk.  82 ;  1  Bro.  C.  C.  279 ;  2  Vera.  249.. 
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See  1  Hop.  Leg.  404,  5,  580.  It  seems 
that  a  bequest  for  life,  if  specific  of  things 
qua  ipso  usu  consumuntur,  is  a  gift  of  the 
property,  and  that  there  cannot  be  a  limita- 
tion over,  after  a  life  interest  in  such  arti- 
cles.    3  Meriv.  194. 

9. — 3.  In  personal  property  there  cannot 
be  a  remainder  in  the  strict  sense  of  the 
word,  and  therefore  every  future  bequest  of 
personal  property,  whether  it  be  preceded  or 
not  by  any  particular  bequest,  or  limited  oh 
a  certain  or  uncertain  event,  is  an  executory 
bequest,  and  falls  under  the  rules  by  which 
that  mode  of  limitation  is  regulated.  Fearne, 
Cont.  R.  401,  n.  An  executory  bequest 
cannot  be  prevented  or  destroyed  by  any 
alteration  whatsoever,  in  the  estate,  out  of 
which,  or  after  which  it  is  limited.  Id.  421 ; 
8  Co.  96,  a ;  10  Co.  476.  And  this  privi- 
lege of  executory  bequests,  which  exempts 
them  from  being  barred  or  destroyed,  is  the 
foundation  of  an  invariable  rule,  that  the 
event  on  which  an  interest  of  this  sort  is 
permitted  to  take  effect,  is  such  as  must 
happen  within  a  life  or  lives  in  being,  and 
twenty-one  years,  and  the  fraction  of  an- 
other year,  allowing  for  the  period  of  gesta- 
tion afterwards.    Fearne,  Cont.  R.  431. 

10.  As  to  the  right  acquired  by  the 
legatee,  legacies  may  be  considered  as  vested 
and  contingent.  1.  A  vested  legacy  is  one 
by  which  a  certain  interest,  either  present 
or  future  in  possession,  passes  to  the  legatee. 
2.  A  contingent  legacy  is  one  which  is  so 
given  to  a  person,  that  it  is  uncertain 
whether  any  interest  will  ever  vest  in  him. 

11.  A  legacy  may  be  lost  by  abatement, 
ademption,  and  lapse.  1.  Abatement,  see 
•Abatement  of  Legacies.  2.  Ademption,  see 
Ademption.  3.  When  the  legatee  dies  be- 
fore the  testator,  or  before  the  condition 
upon  which  the  legacy  is  given  be  performed, 
or  before  the  time  at  which  it  is  directed  to 
vest  in  interest  have  arrived,  the  legacy  is 
lapsed  or  extinguished.  See  Bac.  Abr. 
Legacies,  E;  Com.  Dig.  Chancery,  3  Y 
13 ;  1  P.  Wms.  83 ;  Lownd.  Leg.  ch.  12, 
p.  408  to  415 ;  1  Rop.  Leg.  ch.  8,  p.  319  to 
341. 

12.  In  Pennsylvania,  by  legislative  en- 
actment, no  legacy  in  favor  of  a  child  or 
other  lineal  descendant  of  any  testator,  shall 
be  deemed  or  held  to  lapse  or  become  void, 
by  reason  of  the  decease  of  such  devisee  or 
legatee,  in  the  lifetime  of  the  testator,  if 
such  devisee  or  legatee  shall  leave  issue  sur- 
viving the  testator,  but  such  devise  or  legacy 
ehall  be  good  and  available,  in  favor  of  such 


surviving  issue,  with  like  effect,  as  if  such 
devisee  or  legatee  had  survived  the  testator. 
The  testator  may,  however,  intentionally  ex- 
clude such  surviving  issue,  or  any  of  them 
Act  of  March  19,  1810,  5  Smith's  L.  of 
Pa.  112. 

13.  As  to  the  payment  of  legacies,  it  is 
proper  to  consider  out  of  what  fund  they 
are  to  be  paid ;  at  what  time ;  and  to  whom. 
1.  It  is  a  general  rule,  that  the  personal 
estate  is  the  primary  fund  for  the  payment 
of  legacies.  When  the  real  estate  is  merely 
charged  with  those  demands,  the  personal 
assets  are  to  be  applied  in  the  first  place  to- 
wards their  liquidation.  1  Serg.  &  Rawle, 
453 ;  1  Rop.  Leg.  463. 

14. — 2.  When  legacies  are  given  gene- 
rally to  persons  under  no  disability  to  re- 
ceive them,  the  payments  ought  to  be  made 
at  the  end  of  a  year  next  after  the  testator's 
decease.  5  Binn.  475.  The  executor  is  not 
obliged  to  pay  them  sooner,  although  the 
testator  may  have  directed  them  to  be  dis- 
charged within  six  months  after  his  death, 
because  the  law  allows  the  executor  one 
year  from  the  demise  of  the  testator,  to  as- 
certain and  settle  his  testator's  affairs ;  and 
it  presumes  that  at  the  expiration  of  that 
period,  and  not  before,  all  debts  due  by  the 
estate  have  been  satisfied,  and  the  executor 
to  be  then  able,  properly  to  apply  the  resi- 
due among  the  legatees  according  to  their 
several  rights  and  interests. 

15.  When  a  legacy  is  given  generally, 
and  is  subject  to  a  limitation  over  upon  a 
subsequent  event,  the  divesting  Contingency 
will  not  prevent  the  legatee  from  receiving 
his  legacy  at  the  end  of  the  year  after  the 
testator's  death,  and  he  is  under  no  obliga- 
tion to  give  security  for  re-payment  of  the 
money,  in  case  the  event  shall  happen.  The" 
principle  seems  to  be,  that  as  the  testator 
has  entrusted  him  without  requiring  secu- 
rity, no  person  has  authority  to  require  it. 
1  Ves.  Jr.  97;  18  Ves.  131  j  Lownd.  on 
Legacies,  403. 

16.  As  to  the  persons  to  whom  payment 
is  to  be  made,  see,  where  the  legacy  is  given 
to  an  infant,  1  Rop.  Leg.  589 ;  1  P.  Wms. 
285 ;  1  Eq,  Cas.  Abr.  300  ;  3  Bro.  C.  C.  97, 
edit,  by  Belt;  2  Atk.  80;  2  Johns.  C.  R. 
614 ;  where  the  legacy  is  given  to  a  married 
woman;  1  Rop.  Leg.  595;  Lownd,  Leg 
399;  where  the  legacy  is  given  to  a  lunatic; 
1  Rop.  Leg.  599 ;  where  it  is  given  to  a 
bankrupt ;  Id.  600 ;  2  Burr.  717 ;  where  it 
is  given  to  a  person  abroad,  who  has  not 
been  heard  of  for  a  long  time.     Id.  601 ; 
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Finch,  R.  419 ;   3  Bro.  C.  C.  510 ;  5  Vee. 
458 ;  Lownd.  Leg.  398. 

See,  generally,  as  to  legacies,  Roper  on 
Legacies ;  Lowndes  on  Legacies j  Bac.  Abr. 
Legacy-  Com.  Digl  Administration,  C  3,  5; 
Id.  Chancery,  8  A ;  3  G;  3  Y  1;  Id.  Pro- 
hibition, G  17 ;  Vin.  Abr.  Devise ;  Id.  Ex- 
ecutor ;  Swinb.  17  to  44 ;  2  Salk.  414  to 
416J. 

17.  By  the  Civil  Code  of  Louisiana, 
legacies  are  divided  into  universal  legacies, 
legacies  under  an  universal  title,  and  par- 
ticular legacies.  1.  An  universal  legacy, 
is  a  testamentary  disposition,  by  which  the 
testator  gives  to  one  or  several  persons  the 
whole  of  the  property  which  he  leaves  at  his 
decease.     Civ.  Code  of  Lo.  art.  1599. 

18. — 2.  The  legacy  under  an  universal 
title,  is  that  by  which  a  testator  bequeaths 
a  certain  proportion  of  the  effects  of  which 
the  law  permits  him  to  dispose,  as  a  half,  a 
third,  or  all  his  immovables,  or  ail  his  mov- 
ables, or  a  fixed  proportion  of  all  his  im- 
movables, or  of  all  his  movables.  Id.  1604. 
19. — 3.  Every  legacy  not  included  in  the 
definition  given  of  universal  legacies,  and 
legacies  under  an  universal  title,  is  a  legacy 
under  a  particular  title.  Id.  1618.  Copied 
from  Code  Civi  art.  1Q03  and  1010.  See 
Toullier,  Droit  Civil  Francais,  tome  5,  p. 
482,  et  seq. 

Legacy,  accumulative.  An  accumu- 
lative legacy  is  a  second  bequest  given  by 
the  same  testator  to  the  same  legatee, 
whether  it  be  of  the  same  kind  of  thing,  as 
money,  or  whether  it  be  of  different  things, 
as,  one  hundred  dollars,  in  one  legacy,  and 
a  thousand  dollars  in  another,  or  whether 
the  sums  are  equal ;  or  whether  the  legacies 
are  of  a  different  nature.  2  Rop.  Leg.  19. 
Legacy,  additional.  An  additional 
legacy  is  one  which  is  given  by  a  codicil, 
besides  one  before  given  by  the  will ;  or  it 
is  an  increase  by  a  codicil  of  a  legacy  before 
given  by  the  will.  An  additional  legacy  is 
generally  subject  to  the  same  qualities  and 
conditions  as  the  original  legacy.  6  Mod. 
31 ;  2  Ves.  jr.  449 ;  3  Mer.  154 ;  Ward  on 
Leg.  142. 

LfcOACY,  alternative.  One  where  the 
testator  gives  one  of  two  things  to  the 
legatee  without  designating  which  of  them ; 
sa,  one  of  my  two  horses.  Tide  Election. 
Legacy,  conditional.  A  bequest  which 
u  to  take  effect  upon  the  happening  or  not 
happening  of  a  certain  event.  Lownd.  Leg. 
166 ;  Bop.  Leg.  Index,  tit.  Condition. 
Legacy,  demonstrative.    A  demon- 


|  strative  legacy  is  a  bequest  of  a  certain 
sum  of  money,  intended  for  the  logatee  at 
all  events,  with  a  fund  particularly  referred 
to  for  its  payment ;  so  that  if  the  estate  be 
not  the  testator's  property  at  his  death,  the 
legacy  will  not  fail  but  be  payable  out  of 
his  general  assets.  1  Rop.  Leg.  153 ;  Lownd. 
Leg.  85 ;  Swinb.  485 ;  Ward  on  Leg.  370. 

Legacy,  indefinite.  A  bequest  ol 
things  which  are  not  enumerated  or  ascer- 
tained as  to  numbers  or  quantities;  as,  a 
bequest  by  a  testator  of  all  his  goods,  all 
his  stocks  in  the  funds.  Lownd.  on  Leg. 
84 ;  Swinb.  485 ;  Amb.  641 ;  IP.  Wms. 
697. 

Legacy,  lapsed.  A  legacy  is  said  to 
be  lapsed  or  extinguished,  when  the  legatee 
dies  before  the  testator,  or  before  the  con- 
dition upon  which  the  legacy  is  given  has 
been  performed,  or  before  the  time  at  whioh 
it  is  directed  to  vest  in  interest  has  arrived. 
Bac.  Ab.  Legacy,  E  ;  Com.  Dig.  Chancery, 
3  Y  13 ;  IP.  Wms.  83  ;  Lownd.  Leg.  408 
to  415  j  1  Rop.  Leg.  319  to  341.  See,  as 
to  the  law  of  Pennsylvania  in  favor  of  lineal 
descendants,  5  Smith's  Laws  of  Pa.  112. 
Vide,  generally,  8  Com.  Dig.  502-3;  5 
Toull.n.  671. 

Legacy,  modal.  A  modal  legacy  is  a 
bequest  accompanied  with  directions  as  to 
the  mode  in  which  it  should  be  applied  for 
the  legatee's  benefit ;  for  example,  a  legacy 
to  Titius  to  put  him  an  apprentice.  2  Vera. 
431 ;  Lownd.  Leg.  151. 

Legacy,  pecuniary.  A  pecuniary  legacy 
is  one  of  money ;  pecuniary  legacies  are  most 
usually  general  legacies,  but  there  may  be 
a  specific  pecuniary  legacy ;  for  example,  of 
the  money  in  a  certain  bag.  1  Rop.  Leg. 
150,  n. 

Legacy,  residuary.  That  which  is  of 
the  remainder  of  an  estate  after  the  payment 
of  all  the  debts  and  other  legacies.  1  Madd. 
Ch.  P.  284. 

LEGAL.  That  which  is  according  to 
law.  It  is  used  in  opposition  to  equitable, 
as  the  legal  estate  is  in  the  trustee,  the 
equitable  estate  in  the  cestui  que  trust 
Vide  Powell  on  Mortg.  Index,  h.  t. 

2.  The  party  who  has  the  legal  tide,  has 
alone  the  right  to  seek  a  remedy  for  a  wrong 
to  his  estate,  in  a  court  of  law,  though  he 
may  have  no  beneficial  interest  in  it.  The 
equitable  owner,  is  he  who  has  not  the  legal 
estate,  but  is  entitled  to  the  beneficial  in- 
terest. 

3.  The  person  who  holds  the  legal  es- 
tate for  the  benefit  of  another,  is  called  a 
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trustee ;  he  who  Has  the  beneficiary  interest 
and  does  not  hold  the  legal  title,  is  called 
the  beneficiary,  or  more  technically,  the 
cestui  que  trust. 

4.  When  the  trustee  has  a  claim,  he 
must  enforce  his  right  in  a  court  of  equity, 
for  he  cannot  sue  any  one  at  law,  in  his  own 
name;  1  East, 497;  8T.R.S32;  1  Saund. 
158,  n.  1 ;  2  Bing.  20 ;  still  less  can  he  in 
such  court,  sue  his  own  trustee.  1  East, 
497. 

Legal  estate.    One,  the  right  to  which 

may  be  enforced  in  a  court  of  law.     It  is 

distinguished  from  an  equitable  estate,  the 

rights  to  which  can  be  established  only  in  a 

ourt  of  equity.    2  Bouv.  Inst.  n.  1688. 

LEGALIZATION.  The  act  of  making 
lawful. 

2.  By  legalization,  is  also  understood 
the  act  by  which  a  judge  or  competent  offi- 
cer authenticates  a  record,  or  other  matter, 
in  order  that  the  same  may  be  lawfully  read 
in  evidence.     Vide  Authentication. 

LEGATES.  Legates  are  extraordinary 
ambassadors  sent  by  the  pope  to  catholic 
countries  to  represent  him,  and  to  exercise  his 
jurisdiction.  They  are  distinguished  from 
the  ambassadors  of  the  pope  who  are  sent  to 
other  powers. 

2.  The  canonists  divide  them  into  three 
kinds,  namely:  1.  Legates  a  latere.  2. 
Legati  missi.     3.  Legati  nati. 

3. — 1.  Legates  a  latere  hold  the  first  rank 
among  those  who  are  honored  by  a  legation ; 
they  are  always  chosen  from  the  college  of 
cardinals,  and  are  called  a  latere,  in  imita- 
tion of  the  magistrates  of  ancient  Rome,  who 
were  taken  from  the  court,  or  side  of  the 
emperor. 

4. — 2.  The  legati  missi  are  simple  en- 
voys. 

5. — 3.  The  legati  nati,  are  those  who  are 
entitled  to  be  legates  by  birth. 

LEGATEE.  A  legatee  is  a  person  to 
whom  a  legacy  is  given  by  a  last  will  and 
testament. 

2.  It  is  proposed  to  consider,  1.  Who 
may  be  a  legatee.  2.  Under  what  descrip- 
tion legatees  may  take. 

3.— I.  Who  may  be  a  legatee.  In  gene- 
ral, every  person  may  be  a  legatee.  2  Bl. 
Com.  512.  But  a  person  civilly  dead  cannot 
take  a  legacy; 

II.  Under  what  description  legatees  may 
take. 

4. — §1.  Of  legacies  to  legitimate  children, 
1.  When  it  appears  from  express  declara- 
tion, o?  a  dear  inference  arising  upon  the 


face  of  the  will,  that  a  testator  in  giving  a 
legacy  to  a  class  of  individuals  generally, 
intended  to  apply  the  terms  used  by  him  to 
such  persons  only  as  answered  the  descrip- 
tion at  the  date  of  the  instrument,  those  in- 
dividuals alone  will  be  entitled,  although  if 
no  such  intention  had  been  expressed,  or 
appeared  in  the  will,  every  person  falling 
within  that  class  at  the  testator's  death, 
would  have  been  included  in  the  terms  of 
the  bequest.  1  Meriv.  320 ;  and  see  3  Yes. 
611 ;  Id.  609 ;  15  Ves.  363  j  Ambl.  397  ; 
2  Cox,  291 ;  4  Bro.  C.  C.  55 ;  3  Bro.  C.  C. 
148 ;  2  Cox,  384. 

5. — 2.  WTiere  a  legacy  is  given  to  a  class 
of  individuals,  as  to  children,  in  general 
terms,  and  no  period  is  appointed  for  the 
distribution  of  it,  the  legacy  is  due  at  the 
death  of  the  testator ;  the  payment  of  it  be- 
ing merely  postponed  to  the  end  of  a  year 
after  that  event,  for  the  convenience  of  the 
executor  or  administrator  in  administering 
the  assets.  The  rights  of  the  legatees  are 
finally  settled,  and  determined  at  the  testa- 
tor's decease.  1  Ball  &  B.  459 ;  2  Murph. 
178.  Upon  this  principal  is  founded  the 
well  established  rule  that  children  in  exist- 
ence at  that  period,  or  legally  considered  so 
to  be,  are  alone  entitled  to  participate  in  the 
bequest.  1  Bro.  C.  C.  532,  n.;  2  Bro.  C.  C. 
658 ;  2  Cox,  190 ;  1  Dick.  344 ;  14  Ves. 
576 ;  1  Ves.  jr.  405 ;  1  Cex,  68  j  3  Bro.  C 
C.  391 ;  Amb.  448 ;  1  Ves.  sen.  485 ;  5 
Binn.  607. 

6. — 3.  A  child  in  ventre  sa  mere  takes  a 
share  in  a  fund  bequeathed  to  children,  un- 
der the  general  description  of  "  children," 
or  of  "  children  living  at  the  testator's 
death."  1  Ves.  sen.  85 ;  and  see  1  P. 
Wms.  244,  341 ;  2  Bro.  C.  C.  63 ;  1  Salk. 
229 ;  2  Cox,  425 ;  5  Serg.  &  Rawle,  38. 
See  tit.  In  ventre  sa  mere, 

7. — 4.  When  legacies  are  given  to  a  class 
of  individuals,  generally,  payable  at  a  future 
period,  as  to  the  children  of  B,  when  the 
youngest  shall  attain  the  age  of  twenty-one ; 
or  to  be  divided  among  them  upon  the 
death  of  C ;  any  child  who  can  entitle  itself 
•under  the  description,  at  the  time  when  the 
fund  is  to  be  divided,  may  claim  a  share, 
vis :  as  well  children  Irving  at  the  period  of 
distribution,  although  not  born  till  after  the 
testator's  death,  as  those  born  before,  and 
living  at  the  happening  of  that  event.  1 
Supp.  to  Ves.  jr.  115,  note  3,  to  Hill  v. 
Chapman ;  2  Supp.  to  Ves.  jr.  157,  note  1, 
to  Lincoln  v.  Pelham.  This  general  rule 
|  may  be  divided  into  two  branches.    First, 
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when  the  division  of  the  fund  is  postponed 
until  a  child  or  children  attain  a  particular 
age ;  as,  when  a  legaej  is  given  to  the  chil- 
dren of  A,  at  the  age  of  twenty-one ;  in  that 
ease,  so  soon  as  the  eldest  arrives  at  that 
period,  the  fund  is  distributable  among  so 
many  as  are  in  existence  at  that  time ;  and 
no  child  born  afterwards  can  he  admitted  to 
a  share,  because  the  period  of  division  fixes 
the  number  of  legatees.      Distribution  is 
then  made,  and  nothing  remains  for  future 
partition.     1  Ball  &  Beat.  459 ;    3  Bro.  C. 
0.  402 ;    5  Binn.  607 ;   2  Ves.  jr.  690 ;   3 
Yes.  730 ;    3  Bro.  C.  C.  362,  ed.  by  Belt ; 
14  Ves.  256 ;    6  Ves.  345 ;    10  Ves.  152 ; 
11  Ves.  238.     Second,  when  the  distribution 
of  the  fond  is  deferred  during  the  life  of  a 
person  in  ess*.     In  these  cases,  when  the 
enjoyment  of  the  thing  given,  is  by  the  testa- 
tor's express  .declaration  not  to  be  immediate 
by  those,  among  whom  it  is  to  be  finally 
divided,  but  is  postponed  to  a  particular 
period,  as  the  death  of  A,  then  the  children 
or  individuals  who  answer  the  general  de- 
scription at  that  time,  when  distribution  is 
to  be  made,  are  entitled  to  take,  in  exclusion 
of  those  afterwards  coming  in  esse.     1  Ves. 
sen.  Ill ;  1  Bro,.  C.  C.  386 ;  Id.  530  ;  Id. 
582 ;  Id.  537  ;    1  Atk.  509 ;   2  Atk.  329  ; 
5  Ves.  136 ;  3  Bro.  C.  C.  417  ;  1  Oox,  327 ; 
8  Ves.  375  ;  15  Ves.  122 ;  1  Madd.  R.  290 ; 
1  Ball  &  Beat.  449. 

8. — 5.  The  word  "children"  does  not, 
crdinarily  and  properly  speaking,  compre- 
hend grandchildren  or  issue  generally;  these 
are  included  in  that  term  only  in  two  cases, 
namely,  1,  From  necessity,  which  occurs 
where  the  will  would  remain  inoperative  un- 
less the  sense  of  the  word  "  children  "  were 
extended  beyond  its  natural  import ;  and, 
2.  Where  the  testator  has  shown  by  other 
words,  that  he  did  not  intend  to  use  the 
term  children  in  its  proper  and  actual  mean- 
ing, but  in  a  more  extended  sense.  1  Supp. 
to  Ves.  jr.  202,  note  2,  to  Bristow  v.  Ward. 
In  the  following  cases,  the  word  children 
was  extended  beyond  its  natural  import  from 
necessity!  6  Rep*  16 ;  10  Ves.  201;  2 
Deaauss.  123,  in  note.  The  following  are 
instances  where  by  using  the  words  children 
and  issue,  mdiscriminately,  the  testator 
showed  his.  intention  to  use  the  former  term 
in  the  sense  of  issue  so  as  to  entitle  grand- 
children, <fec.  to  take.  1  Ves.  sen.  196  ;  S. 
C.  Ambl.  555 ;  3  Ves.  258  ;  3  Ves.  &  Bea. 
68 ;  4  Ves.  437 ;  2  Supp.  to  Ves.  jr.  158. 
There  is  another  class  of  cases  wharein  it 
determined  that  grandchildren,  &c.  were 


not  included  in  the  word  children.  2  Vern. 
107 ;  4  Ves.  692 ;.  10  Ves.  195 ;  3  Ves.  & 
Bea.  59 ;  see  2  Desauss.  808. 

9. — §  2.  Of  legacies  to  natural  children. 
1.  Natural  children  unborn  at  the  date  of 
the  will,  cannot  take  under  a  bequest  to  the 
children  generally,  or  to  the  illegitimate 
children  of  A  B  by  Mary  C ;  because  a  na- 
tural child  cannot  take  as  the  issue  of  a 
particular  person,  until  it  has  acquired  the 
reputation  of  being  the  child  of  that  person, 
which  cannot  be  before  its  birth.  Co.  Litt. 
3,  b. 

10. — 2.  Natural  children,  unborn  at  the 
date  of  the  will  and  described  as  children 
of  the  testator  or  another  man,  to  be  born 
of  a  particular  woman,  cannot  take  under 
such  a  description.  1  Peere  Wms.  529 ; 
18  Ves.  288. 

11. — 3.  A  legacy  to  an  illegitimate 
child  in  ventre  sa  mere,  described  as  the 
child  of  the  testator  or  of  another  man, 
will  fail,  since  whether  the  testator  or  such 
person  were  or  were  not  in  truth  the  father, 
is  a  fact  which  can  only  be  ascertained  by 
evidence,  that  public  policy  forbids  to  be* 
admitted.     1  Meriv.  141  to  152. 

12.— 4.  A  child  in  ventre  sa  mere  de- 
scribed merely  as  a  child  with  which  the 
mother  is  enceinte,  without  mentioning  its 
putative  father ;  or  if  the  testator  express 
a  belief  that  the  child  is  his  own,  and  pro- 
vide for  it  under  that  impression,  regardless 
of  the  chance  of  being  mistaken ;  then  the 
child  will  in  the  first  place  be  capable  of 
taking ;  and  in  the  second,  as  presumed,  be 
also  entitled  in  consequence  of  the  testa- 
tor's intent  to  provide  for  it,  whether  he  be 
the  father  or  not.     1  Meriv.  148,  152. 

13. — 5.  Natural  children  in  existence, 
having  acquired  by  reputation  the  name 
and  character  of  children  of  a  particular 
person,  prior  to  the  date  of  the  will,  are 
capable  of  taking  under  the  name  of  chil- 
dren. 1  P.  Wms.  529 ;  t  Ves.  &  Bea. 
467.  But  the  term  child,  son,  issue,  and 
every  other  word  of  that  species,  is  to  be 
considered  as  prima  facie  to  mean  legiti- 
mate child,  son,  or  issue.     Id. 

14. — 6.  Whether  such  children  take  or 
not  depends  upon  the  evidence  of  the  tes- 
tator's intention,  manifested  by  the  will,  to 
include  them  in  the  term  children ;  these 
cases  are  instances  where  the  evidence  of 
such  intention  was  deemed  insufficient.  5 
Ves.  530;  1  Ves.  &  Bea.  454 ;  6  Ves.  43, 
48  ;  1  Ves.  &  Bea.  469 ;  and  see  1  Ves.  & 
Bea.  456 ;  2  East,  530,  542.    In  the  fol- 
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lowing,  the  evidence  of  intention  was  held 
to  be  sufficient.  1  Yes.  &  Bea.  469 ;  Blun- 
dell  v.  Dunn,  cited  in  1  Madd.  433 ;  Beach- 
croft  v.  Beachcroft,  cited  in  1  Madd.  430  j 
2  Meriv.  419. 

16. — §  3.  Of  legacies  of  personal  estate 
to  a  man  and  his  heirs.  1.  A  legacy  to  A 
and  his  heirs,  is  an  absolute  legacy  to  A, 
and  the  whole  interest  of  the  money  vests 
in  him  for  his  use.  4  Mad.  361.  But  when 
no  property  in  the  bequest  is  given  to  A, 
and  the  money  is  bequeathed  to  his  heirs, 
or  to  him  with  a  limitation  to  his  heirs,  if 
he  die  before  the  testator,  and  the  contin- 
gency happens,  then  if  there  be  nothing  in 
the  will  showing  the  sense  in  which  the  tes- 
tator made  use  of  the  word  heirs,  the  next 
of  kin  of  A,  are  entitled  to  claim  under 
the  description,  as  the  only  persons  ap- 
pointed by  law  to  succeed  to  personal  estate. 
5  Ves.  403  j  4  Ves.  649 ;  1  Jac.  &  Walk. 
388. 

16. — 2.  A  bequest  to  the  heirs  of  an 
individual,  without  addition  or  explanation, 
will  belong  to  the  next  of  kin ;  the  rule, 
however,  is  subject  to  alteration  by  the  in- 
tention of  the  testator.  If  then  the  con- 
tents of  the  will  show,  that  by  the  word 
heirs  the  testator  meant  other  persons  than 
the  next  of  kin,  those  persons  will  be  enti- 
tled. Ambl.  273 ;  1  P.  Wms.  432 ;  For- 
rest, 56  ;  2  Atk.  89.  See,  also,  1  V6s.  jr. 
145  ;  4  Madd.  361 ;  14  Ves.  488  ;  1  Oar. 
Law  R.  484. 

17. — §  4.  Legacies  to  issue.  1.  The 
term  issue,  is  of  very  extensive  import,  and 
when  used  as  a  word  of  purchase,  and  un- 
confined  by  any  indication  of  intention,  will 
comprise  all  persons  who  can  claim  as  de- 
scendants from  or  through  the  person  to 
whose  issue  the  bequest  is  made ;  and  in 
order  to  restrain  the  legal  sense  of  the 
term,  a  clear  intention  must  appear  upon 
the  will.  3  Ves.  257  ;  Id.  421 ;  1  Meriv. 
434  ;  13  Ves.  344. 

18. — 2.  Where  it  appears  clearly  to  be 
a  testator's  meaning  to  provide  for  a  class 
of  individuals  living  at  the  date  of  his  will, 
and  he  provides  against  a  lapse  by  the 
death  of  any  of  them  in  his  lifetime,  by 
the  substitution  of  their  issue ;  in  such  case, 
although  the  word  will  include  all  the  de- 
scendants of  the  designated  legatees,  yet 
if  any  person  who  would  have  answered 
the  description  of  an  original  legatee,  when 
the  will  was  made,  be  then  dead,  leaving 
issue,  that  issue  will  be  excluded,  because 
the  issue   of   those  individuals   only  who 


were  capable  of  taking  original  shares,  at 
the  date  of  the  will,  were  intended  to  take 
by  substitution ;  so  that  as  the  person  who 
was  dead  when  the  will  was  made,  could 
never  have  taken  an  original  share,  there  is 
nothing  for  his  issue  to  take  in  his  place. 
1  Meriv.  320. 

19. — 3.  When  it  can  be  collected  from 
the  will  that  a  testator  in  using  the  word . 
issue,  did  not  intend  it  should  be  under- 
stood in  its  common  acceptation,  the  import 
of  it  will  be  confined  to  the  persons  whom 
it  was  intended  to  comprehend.  7  Ves. 
531 3  3  Ves.  383 ;  7  Ves.  522 ;  1  Ves.  jr. 
143. 

20. — §  5.  Of  legacies  to  relations.  1. 
Under  a  bequest  to  relations,  none  are  en- 
titled but  those,  who  in  the  case  of  intes- 
tacy, could  have  claimed  under  the  statute 
of  distribution.  Forrest.  25L;  4  Bro.  C. 
C.  207 ;  1  Bro.  C.  C.  31 ;  3  Bro.  C.  C. 
234  ;  5  Ves.  529 ;  Ambl.  507  ;  Dick.  380  ; 
1  P.  Wms.  327 ;  2  Ves.  sen.  527  ;  19  Ves. 
403  ;  1  Taunt.  263 ;  1  T.  R.  435,  n.  See 
the  following  cases  where  the  bequests 
were  to  "poor  relations ;"  1  P.  Wms. 
327 ;  8  Serg.  &  Rawle,  45 ;  1  Scho.  &  Lef. 
Ill ;  "  most  necessitous  relations ;"  Ambl. 
636. 

21. — 2.  To  this  general  rule  there  are 
several  exceptions,  namely,  first,  when  the 
testator  has  delegated  a  power  to  an  indi- 
vfdual  to  distribute  the  fund  among  the 
testator's  relations  according  to  his  discre- 
tion ;  in  such  an  instance  whether  the  be- 
quest be  made  to  "  relations"  generally,  or 
to  "  poor,"  or  w  poorest,"  or  "  most  neces- 
sitous" relations,  the  person  may  exercise 
his  discretion  in  distributing  the  property 
among  the  testator's  kindred  although  they 
be  not  within  the  statute  of  distributions. 
1  Scho.  &  Lef.  Ill,  and  16  Ves.  43 ;  IT. 
R.  435,  n. ;  Ambl.  708 ;  16  Ves.  27,  43. 
Secondly.  Another  exception  occurs  where 
a  testator  has  fixed  a  certain  test,  by  which 
the  number  of  relatives  intended  by  him  to 
participate  in  his  property,  can  be  ascer- 
tained ;  as  if  a  legacy  be  given  to  such  of 
the  testator's  relations  as  should  not  be 
worth  a  certain  sum,  in  such  case,  it  seems, 
all  the  testator's  relatives  answering  the 
description  would  take,  although  not  within 
the  degrees  of  the  statute  of  distributions. 
Ambl.  798.  Thirdly.  Another  exception 
to  the  general  rule  is,  where  a  testator  has 
shown  an  intention  in  his  will,  to  compre- 
hend relations  more  remote  than  those  en- 
titled under  the  statute ;  in  that  case  his 


LEG 


LEG 


23 


intention  will  prevail.    1  Bro.  G.  G.  82, 
n.,  and  see  1  Cox,  235. 

22.-3.  The  word  «  relation"  or  "  re- 
lations," may  be  so  qualified  as  to  exclude 
some  of  the  next  of  kin  from  participating 
in  the  bequest ;  and  this  will  also  happen 
when  the  terms  of  the  bequest  are  to  my 
u  nearest  relations ;"  19  Ves.  400 ;  Coop. 
275 ;  1  Bro.  C.  C.  293 ;  and  see  1  Ves. 
sen.  337 ;  Ambl.  70 ;  to  testator's  relations 
of  his  name  1  Yes.  sen.  336 ;  or  stock,  or 
blood ;  15  Ves.  107. 

23. — 4.  The  word  relations  being  go- 
verned by  the  statute  of  distributions,  no 
person  can  regularly  answer  the  description 
but  those  who  are  of  kin  to  the  testator  by 
Uood9  consequently  relatives  by  marriage 
are  not  included  in  a  bequest  to  relations 
generally.  1  Ves.  sen.  84 ;  3  Atk.  761 ; 
1  Bro.  C.  C.  71,  294. 

24. — §  6.  Legacies  to  next  of  kin.  1. 
When  a  bequest  is  made  to  testator's  next 
of  kin,  it  is  understood  the  testator  means 
such  as  are  related  to  him  by  blood.  But 
it  is  not  necessary  that  the  next  of  kin 
should  be  of  the  whole  blood,  the  half 
blood  answering  the  description  of  next  of 
kin,  are  equally  entitled  with  the  whole, 
and  if  nearer  in  degree,  will  exclude  the 
whole  blood.  1  Ventr.  425  ;  Alleyn,  36  ; 
Stjl.  74. 

25. — 2-  Relations,  by  marriage  are  in 
general  excluded  from  participating  in  a 
legacy  given  to  the  next  of  kin.  18  Ves. 
53;  14  Ves.  376,  381,  386;  and  see  3 
Ves.  244 ;  18  Ves.  49.  But  this  is  only  a 
prima  facie  construction,  which  may  be 
repelled  by  the  contrary  intention  of  a  tes- 
tator.   14  Ves.  382. 

26. — 3.  A  testator  is  to  be  understood 
to  mean  by  the  expression  "  next  of  kin," 
when  he  does  not  refer  to  the  statute,  or  to 
a  distribution  of  the  property  as  if  he  had 
died  intestate,  those  persons  -only  who 
should  be  nearest  of  kin  to  him,  to  the  ex- 
clusion of  others  who  might  happen  to  be 
within  the  degree  limited  by  the  statute. 
3  Bro.  C.  C.  69 ;  19  Ves.  404 ;  14  Ves.  385. 
See  3  Bro.  C.  C.  64. 

27. — 4*  Nearest  of  kin  will  alone  be  en- 
titled under  a  bequest  to  the  next  of  kin  in 
equal  degree.  1 2  Ves.  433  ;  1  Madd.  36. 

28.— §  7.  Legacies  to  legal  personal  re- 
presentatives or  to  personal  representatives. 
I.  Where  there  is  nothing  on  the  face  of 
the  will,  to  manifest  a  different  intention,  the 
legal  construction  of  the  words  "personal 
representatives,"  or  "  legal  personal  repre- 


sentatives," is  executors  or  administrators 
of  the  person  described.  6  Ves.  402; 
6  Madd.  159.  A  legacy  limited  to  the  per- 
sonal or  legal  personal  representatives  of 

A,  unexplained  by  anything  in  the  will, 
will  entitle  A's  executors  or  administrators 
to  it,  not  as  representing  A,  or  as  part  of 
his  estate,  or  liable  to  his  debts,  but  in  their 
own  right  as  personaa  designated  by  the  law. 

2  Mad.  155. 

29. — 2.  In  the  following  oases  the  ex- 
ecutors or  i  administrators  were  held  to  be 
entitled  under  the  designation  of  personal, 
or  legal  personal  representatives.  3  Ves. 
486 ;  Anstr.  128. 

30. — 3.  The  next  of  kin  and  not  the 
executors  or  administrators,  were,  in  the 
following  cases,  held  to  be  entitled  under 
the  same  designation.  3  Bro.  C.  C.  224, 
approved  by  Lord  Rosslyn  in  3  Ves.  486  ; 

3  Ves.  146  ;  19  Ves.  404. 

31. — 4.  The  same  words  were  held  to 
mean  children,  grandchildren,  &c,  to  the 
exclusion  of  those  persons  who  technically 
answer  the  description  of  "  personal  repre- 
sentatives."    3  Ves.  383. 

32. — 5.  A  husband  or  wife  may  take  as 
such,  if  there  is  a  manifest  intention  in  the 
will  that  they  should;  and  if  either  be 
clothed  with  the  character  of  executor  or 
administrator  of  the  other,  the  primA  facie 
legal  title  attaches  to  the  office,  which  will 
prevail,  unless  an  intention  to  the  contrary 
be  expressed  or  clearly  apparent  in  the  in- 
strument. See  14  Ves.  382  ;  18  Ves.  49 ; 
3  Ves.  231 ;  2  Ves.  sen.  84  ,  3  Atk.  758  ; 

1  Rop.  Husb.  and  Wife,  326 ;  2  Hop.  Husb. 
and  Wife,  64. 

33. — §  8.  The  construction  of  bequests 
when  limited  to  executors  and  administra- 
tors.    1.  Where  personal  estate  is  given  to 

B,  his  executors  and  administrators,  the  law 
transfers  to  B  the  absolute  interest  in  the 
legacy.     15  Ves.  537 ;  2  Mad.  155. 

34. — 2.  If  no  interest  were  given  to  B, 
and  tno  bequest  were  to  his  executors  and 
administrators,  it  should  seem  that  the  in- 
dividual answering  the  description  would  be 
beneficially  entitled  as  persona  designate , 
in  analogy  to  the  devise  of  real  estate  to 
the  heir  of  B,  without  a  previous  limitation 
to  B,  whose  heir  would  take  by  purchase  in 
his  own  right,  and  not  by  force  of  the  word 
"  heir"  considered  as  a  term  of  limitation. 

2  Mad.  155.  See  8  Com.  Dig.  Devise  of 
Personal  Property,  xxxvi. 

35. — §9.  Legacies  to  descendants.  1.  A 
legacy  to  the  descendants  of  A,  will  com- 
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prehend  all  bis  children,  grandchildren,  &e.; 
and  if  the  will  direct  the  bequest  to  be  di- 
vided equally  among  them,  they  are  entitled 
to  the  fund  per  capita.  Ambl.  397 ;  3  Bro. 
C.  C.  369. 

36. — §  10.  Legacies  to  a  family.  1.  The 
word  family,  when  applied  to  personal  pro- 
perty, is  synonymous  with  "kindred,"  or 
«  relations ;"  see  9  Ves.  323.  This  being 
the  ordinary  acceptation  of  the  word  family, 
it  may  nevertheless  be  confined  to  particular 
relations  by  the  context  of  the  will ;  or  the 
term  may  be  enlarged  by  it,  so  that  the  ex- 
pression may,  in  some  cases,  mean  children, 
or  next  of  kin,  and  in  others  may  even  in- 
clude relations  by  marriage.  See  8  Yes. 
604 ;  Dy.  333 ;  5  Ves.  166  ;  Hob.  33 
Coop.  122  ;  5  M.  &  S.  126  ;  17  Ves.  263 
1  Taunt.  266  j  14  Ves.  488  j  9  Ves.  319 
3  Meriv.  689. 

37. — §  11.  Legacies  to  servants.  1.  To 
entitle  himself  to  a  bequest  "  to  servants," 
the  relation  of  master  and  servant  must 
have  arisen  out  of  a  contract  by  which  the 
claimant  must  have  formed  an  engagement 
which  entitled  the  master  to  the  service  of 
the  individual  during  the  whole  period,  or 
each  and  every  part  of  the  time  for  which 
he  contracted  to  serve.  12  Ves.  114  j  2 
Vera.  546. 

38. — 2.  To  claim  as  a  servant,  the  lega- 
tee must  in  general  be  in  the  actual  service 
of  the  testator  at  the  time  of  his  death. 
Still  a  servant  may  be  considered  by  a  tes- 
tator as  continuing  in  his  employment,  and 
be  intended  to  take  under  the  bequest, 
although  he  quitted  the   testator's  house 

Srevious  to  his  death,  so  as  to  answer  the 
escription  in  the  instrument ;  and  to  esta- 
blish which  fact  declarations  of  the  testator 
upon  the  subject  cannot  be  rejected;  but 
testimony  that  the  testator  meant  a  servant 
notwithstanding  his  having  left  the  testa- 
tor's service,  to  take  a  legacy  bequeathed 
only  to  servants  in  his  employment  at  his 
death,  cannot  be  received  as  in  direct  oppo- 
sition to  the  will.     16  Ves.  486,  489. 

39. — §  12.  The  different  periods  of  time 
at  which  persons  answering  the  descriptions 
of  next  of  kin,  family  relations,  issue,  heirs, 
descendants  and  personal  representatives,  (to 
whom  legacies  are  given  by  those  terms  gene- 
rally, and  without  discrimination,)  were  re- 
quired to  be  in  esse,  for  the  purpose  of  par- 
ticipating in  the  legatory  fund.  1.  When 
the  will  expresses  or  clearly  shows  that  a 
testator  in  bequeathing  to  the  relations,  &c. 
of  a  deceased  individual,  referred  to  such 


of  them  as  were  in  existence  when  the  will 
was  made,  they  only  will  be  entitled ;  as 
if  the  bequest  was,  "  I  give  J61000  to  the 
-descendants  of  the  late  A  B,  now  living," 
those  descendants  only  in  esse  at  the  date 
of  the  will  can  claim  the  legacy.  Ambl. 
397. 

40. — 2.  But,  in  general,  a  will  begins 
to  speak  at  the  death  of  the  testator,  and 
consequently  in  ordinary  cases,  relations, 
next  of  kin,  issue,  descendants,  &c,  living 
at  that  period  will  alone  divide  the  property 
bequeathed  to  them  by  those  words.     See 

1  Ball  &  Beat.  459 ;  1  Bro.  C.  C.  532 ; 
3  Bro.  C.  C.  224 ;  5  Ves.  399 ;  1  Jac.  & 
Walk,  388,  n. ;  3  Meriv.  689  ;  5  Binn.  607 ; 

2  Murph.  178. 

41. — 3.  If  a  testator  express,  or  his  in- 
tention otherwise  appear  from  his  will,  that 
a  bequest  to  his  relations,  &c,  living  at  the 
death  of  a  person,  or  upon  the  happening 
of  any  other  event,  should  take  the  fund,  his 
next  of  kin  only  in  existence  at  the  period 
described,  will  be  entitled,  in  exclusion  of 
the  representatives  of  such  of  them  as  hap- 
pened to  be  then  dead.  3  Ves.  486 ;  9 
Ves.  825 ;  1  Atk.  469 ;  15  Ves.  27  ;  4  Vin. 
Abr.  485,  pi.  16 ;  8  Ves.  38;  5  Binn.  606; 
see  6  Munf.  47. 

42. — §  13.  When  the  fund  given  to  le- 
gatees, by  the  description-  of  "f amity," 
"  relations,"  "  next  in  kin,"  fyc,  is  to  be 
divided  among  them  either  per  capita,  or 
per  stirpes,  or  both  per  stirpes  et  capita. 
1.  Where  the  testator  gives  a  legacy  to  his 
relations  generally,  if  his  next  of  kin  be 
related  to  him  in  equal  degree,  as  brothers, 
there  being  no  children  of  a  deceased  bro- 
ther, the  brothers  will  divide  the  fund 
among  them  in  equal  shares,  or  per  capita; 
each  being  entitled  in  his  own  right  to  an 
equal  share.  So  it  wpuld  be  if  all  the  bro- 
thers had  died  before  the  testator,  one  leav- 
ing two  children,  another  three,  &c,  all  the 
nephews  and  nieces  would  take  in  equal 
shares,  per  capita,  in  their  own  rights,  and 
not  as  representing  their  parents ;  because 
they  are  sole  next  of  kin,  and  related  to  the 
testator  in  equal  degree.  Pre.  Gh.  54;  and 
see  1  P.  Wms.  595 ;  1  Atk.  454 ;  3  P. 
Wms.  50.  But  if  the  testator's  next  of 
kin  happen  not  to  be  related  to  him  in  equal 
degrees,  as  a  brother,  and  the  children  of  a 
deceased  brother,  so  as  that  under  the  sta- 
tute the  children  would  take  per  stirpes  as 
representing  their  parent,  namely,  the  share 
he  would  have'  taken,  had  he  been  living ; 
yet  if  the  testator  has  shown  an  intention 
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that  his  next  of  kin  shall  he  entitled  to  his 
property  in  equal  shares,  i.  e.  per  capita,  the 
distribution  by  the  statute  will  be  super- 
seded. This  may  happen  where  the  bequest 
is  to  relations,  next  of  kin,  &c,  to  be  equally 
divided  among  them ;  or  by  expressions  of 
like  import.  Forrest.  251 ;  and  see  1  Bro. 
C.  C.  33  5  8  Serg.  &  Rawle,  43  j  11  Serg. 
k  Rawle,  103 ;  1  Murph.  383. 

43. — 2.  Where  a  bequest  is  to  relations, 
4c,  those  persons  only  who  are  next  of  kin 
are  entitled,  and  the  statute  of  distributions 
is  adopted,  not  only  to  ascertain  the  persons 
who  take,  but  also  the  proportions  and  man- 
ner in  which  the  property  is  to  be  divided ; 
the  will  being  silent  upon  the  subject,  if  the 
next  of  kin  of  the  person  described  be  not 
related  to  him  in  equal  degree,  those  most 
remote  can  only  claim  per  stirpes,  or  in  right 
of  those  who  would  have  been  entitled  under 
the  statute  if  they  had  been  living.  Hence 
it  appears  that  taking  per  stirpes,  always 
supposed  an  inequality  in  relationship.  For 
example,  where  a  testator  bequeaths  a  legacy 
to  his  "  relations,"  or  "  next  of  kin,"  and 
(eaves  at  his  death  two  children,  and  three 
grandchildren,  the  children  of  a  deceased 
child  ;  the  grandchildren  would  take  their 
parents'  share,  that  is,  one-third  per  stirpes 
under  the  statute,  as  representing  their  de- 
ceased parent.     1  Cox,  235. 

44. — 3.  Where  a  testator  bequeaths  per- 
sonal estate  to  several  persons  as  tenants  in 
common,  with  a  declaration  that  upon  all  or 
any  of  their  deaths  before  a  particular  time, 
their  respective  shares  shall  be  equally 
divided  among  the  issue  or  descendants  of 
each  of  them,  and  they  die  before  the  arrival 
of  the  period,  some  leaving  children,  others 
grandchildren,  and  great  grandchildren,  and 
others  grandchildren  and  more  remote  de- 
scendants ;  in  such  case  the  issue  of  each 
deceased  person  will  take  their  parents'  share 
per  stirpes;  and  such  issue,  whether  children 
only,  or  children  and  grandchildren,  &c, 
will  divide  each  parent's  share  among  them 
equally  per  capita.     1  Ves.  sen.  196. 

45. — ^  1^'  The  effect  of  a  mistake  in  the 
names  of  legatees.  1.  Wnere  the  name  has 
been  mistaken  in  a  will  or  deed,  it  will  be 
corrected  from  the  instrument,  if  the  inten- 
tion appear  in  the  description  of  the  legatee 
or  donee,  or  in  other  parts  of  the  will  or 
deed.  For  example,  if  a  testator  give  a 
bequest  to  Thomas  second  son  of  his  brother 
John,  when  in  fact  John  had  no  son  named 
Thomas,  and  his  second  son  was  called 
William  ;  it  was  held  William  was  entitled. 


19  Ves.  881 ;  Coop.  229 ;  and  see  Ambl.  175; 
Co.  Litt.  3,  a ;  Finch's  R.  403 ;  3  Leon,  18. 
When  a  bequest  is  made  to  a  class  of  indivi- 
duals, nominatim,  and  the  name  or  christian 
name  of  one  of  them  is  omitted,  and  the 
name  or  christian  name  of  another  is  re- 
peated ;  if  the  context  of  the  will  show  that 
the  repetition  of  the  name  was  error,  and  the 
name  of  the  person  omitted  was  intended  to 
have  been  inserted,  the  mistake  will  be  cor- 
rected.. As  where  a  testator  gave  his  resi- 
duary estate  to  his  six  grandchildren,  by 
their  christian  names.  The  name  of  Jinn, 
one  of  them,  was  repeated,  and  the  name  of 
Elizabeth,  another  of  them,  was  omitted. 
The  context  of  the  will  clearly  showed  the 
mistake  which  had  occurred,  and  Elizabeth 
was  admitted  to  an  equal  share  in  the  bequest. 
1  Bro.  C.  C.  80 ;  see  2  Cox,  186.  And  as 
to  cases  where  parol  evidence  will  be  received 
to  prove  the  mistakes  in  the  names  or  addi- 
tions of  legatees,  and  to  ascertain  the  proper 
person,  see  3  B.  &  A.  632  to  642 ;  6  T.  R. 
676 ;  2  P.  Wms.  137  ;  1  Atk.  410 :  1  P. 
Wms.  421 ;  5  Rep.  68,  b ;  6  Ves.  42  ;  7 
East,  302 ;  Ambl.  75. 

46. — §  15.  The  effect  of  mistakes  in  the 
descriptions  of  legatees,  and  the  admission  of 
parol  evidence  in  those  cases.  1.  Where  the 
description  of  the  legatee  is  erroneous,  the 
error  not  having  been  occasioned  by  any  fraud 
practiced  upon  the  testator,  and  there  is  no 
doubt  as  to  the  person  who  was  intended  to 
be  described,  the  mistake  will  not  disappoint 
the  bequest.  Hence  if  a  legacy  be  given  to 
a  person  by  a  correct  namo,  but  a  wrong  de- 
scription or  addition,  the  mistaken  description 
will  not  vitiate  the  bequest,  but  be  rejected  ; 
for  it  is  a  maxim  that  Veritas  nominis  tollii 
errorem  demonstrationis.  Ld.  Bac.  Max. 
reg.  25  ;  and  see  2  Ves.  jr.  589  ;  Ambl.  75  ; 
4  Ves.  808 ;  Plowd.  3,44  ;  19  Ves.  400. 

47. — 2.  Wherever  a  legacy  is  given  to 
a  person  under  a  particular  description  and 
character  which  he  himself  has  falsely  as- 
sumed ;  or,  where  a  testator,  induced  by  the 
false  representations  of  third  persons  to  re- 
gard the  legatee  in  a  relationship  which  claims 
his  bounty,  bequeaths  him  a  legacy  according 
with  such  supposed  relationship,  and  no  mo- 
tive for  such  bounty  can  be  supposed,  the 
law  will  not,  in  either  case,  permit  the  legatee 
to  avail  himself  of  the  description,  and  mere- 
fore  he  cannot  demand  his  legacy.  See  4  Ves. 
802 ;  4  Bro.  C.  C.  20. 

48. — 3.  The  same  principle  which  has 
established  the  admissibility  of  parol  evidence 
to  correct  errors  in  naming  legatees,  autho- 
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rizes  its  allowance  to  rectify  mistakes  in  the 
description  of  them.  Ambl.  374 :  1  Ves.  jr. 
266 ;  1  Meriv.  184. 

49. — 4.  If  neither  the  will  nor  extrinsic 
evidence  is  sufficient  to  dispel  the  ambiguity 
arising  from  the  attempt  to  apply  the  descrip- 
tion of  the  legatee  to  the  person  intended  by 
the  testator,  the  legacy  must  fail,  from  the 
uncertainty  of  its  object.  7  Ves.  508 :  6  T. 
R.  671. 

50 . — §  1 6 .  T/ie  consequences  of  imperfect 
descriptions  of  or  reference  to  legatees,  ap- 
pearing upon  the  face  of  wills,  and  when 
parol  evidence  is  admissible.  These  cases 
occur,  1.  When  a  blank  is  left  for  the  Chris- 
tian name  of  the  legatee.  2.  When  the  whole 
name  is  omitted.  3.  When  the  testator  has 
merely  written  the  initials  of  the  name j  and, 
4.  When  legatees  have  been  once  accurately 
described,  but  in  a  subsequent  reference  to 
one  of  them,  to  take  an  additional  bounty, 
the  person  intended  is  doubtful,  from  ambi- 
guity in  the  terms. 

51. — 1.  When  a  blank  is  left  for  the 
Christian  name  of  the  legatee,  evidence  is 
admissible  to  supply  the  omission.     4  Yes. 

680.  ,  x  .    . 

52. — 2.  When  the  omission  consists  of 
the  entire  name  of  the  legatee,  parol  evidence 
cannot  be  admitted  to  supply  the  blank. 
2  Ch.  Ca.  51 ;  2  Atk.  239  :  3  Bro.  C.C. 
311. 

53. — 3.  When  a  legatee  is  described  by 
the  initials  of  his  name  only,  parol  evidence 
may  be  given  to  prove  his  identity.  3  Ves. 
148.  When  a  patent  ambiguity  arises  from 
an  imperfect  reference  to  one  of  two  legatees 
correctly  described  in  a  prior  part  of  the  will, 
parol  evidence  is  admitted  to  show  which  of 
them  was  intended,  so  that  the  additional 
legacy  intended  for  the  one  will  depend  upon 
the  removal  of  the  obscurity  by  a  sound  in- 
terpretation of  the  whole  will.  3  Atk.  257  ; 
and  see  2  Ves.  217  ;  2  Eden,  107. 

See  further,  upon  this  subject,  Lownd  on 
Leg.  ch.  4 ;  1  Roper  on  Leg.  ch.  2  ;  Com. 
Dig.  Chancery,  3  Y  ;  Bao.  Abr.  h.  t/;  Vin. 
Abr.  h.  t. ;  Nels.  Abr.  h.  t. ;  Whart.  Dig. 
Wills,  G.  P. ;  Hamrn.  Dig.  756  ;  Grimke* 
on  Exec.  ch.  5  ;  Toll,  on  Executors,  ch.  4. 

LEGALIS  HOMO.  A  person  who  stands 
rectus  in  curia,  who  possesses  all  his  civil 
rights.  A  lawful  man.  One  who  stands 
rectus  in  curia,  not  outlawed  nor  infamous, 
In  this  sense  are  the  words  probi  et  legates 
homines. 

LEGANTINE  CONSTITUTIONS.  The 
name  of  a  code  of  ecclesiastical  laws,  enacted 


in  national  synods  under  Pope  Gregory  IX., 
and  Pope  Clement  IV.,  about  the  years  from 
1220  to  1230. 

LEGATARY.  One  to  whom  anything 
is  bequeathed ;  a  legatee.  This  word  is 
sometimes  though  seldom  used  to  designate 
a  legate  or  nuncio. 

LEGATION.     An  embassy;  a  mission. 

2.  All  persons  attached  to  a  foreign 
legation,  lawfully  acknowledged  by  the  go- 
vernment of  this  country,  whether  they  are 
ambassadors,  envoys,  ministers,  or  attaches, 
are  protected  by  the  act  of  April  30,  1790, 
1  Story's  L.  U.  S.  83,  from  violence,  arrest 
or  molestation.  1  Dall.  117  ;  1  W.  C.  C. 
R.  232 ;  11  Wheat.  467  ;  2  W.  C.  C.  Rep, 
435 ;  4  W.  C.  C.  R.  531 ;  1  Miles,  366  ; 
1  N  &  M.  217  ;  1  Bald.  240  ;  Wheat.  Int. 
Law,  167.  Vide  •Ambassador;  Envoy; 
Minister. 

LEGATORY,  dead  man's  part  or  share. 
(q.  v.)  The  third  part  of  a  freeman's  per- 
sonal estate,  which  by  the  custom  of  London, 
in  case  he  had  a  wife  and  children,  the  free- 
man might  always  have  disposed  of  by  will. 
Bac.  Ab.  Customs  of  London,  D  4. 

LEGISLATIVE  POWER.  The  autho- 
rity, under  the  constitution,  to  make  laws, 
and  to  alter  or  repeal  them. 

LEGISLATOR.     One  who  makes  laws. 

2.  In  order  to  make  good  laws,  it  is  ne- 
cessary to  understand  those  which  are  in 
force ;  the  legislator  ought,  therefore,  to  be 
thoroughly  imbued  with  a  knowledge  of  the 
laws  of  his  country,  their  advantages  and 
defects ;  to  legislate  without  this  previous 
knowledge  is  to  attempt  to  make  a  beautiful 

?iece  of  machinery  with  one's  eye  shut, 
'here  is  unfortunately  too  strong  a  propen- 
sity to  ^multiply  our  laws  and  to  change 
them.  Laws  must  be  yearly  made,  for  the 
legislatures  meet  yearly,  but  whether  they 
are  always  for  the  better  may  be  well  ques- 
tioned. A  mutable  legislation  is  always 
attended  with  evil.  It  renders  the  law  un- 
certain,, weakens  its  effects,  hurts  credit, 
lessens  the  value  of*  property,  and  as  they 
are  made  frequently,  in  consequence  of  some 
extraordinary  case,  laws  sometimes  operate 
very  unequally.  Vide  1  Kent,  Com.  227  ; 
and  Le  Magazin  Universel,  tome  ji.  p.  227, 
for  a  good  article  against  excessive  legisla- 
tion ;  Matter,  De  1'  Influence  des  Lois  sur 
les  Mceurs,  et  de  1'  Influence  des  Moeurs  sur 
les  Lois. 

LEGISLATURE,  government.  That 
body  of  men  in  the  state  which  has  the 
power  of  making  laws. 
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2.  By  the  Constitution  of  the  United 
States,  art.  1,  s.  1,  all  legislative  powers 
granted  by  it  are  vested  in  a  congress  of  the 
United  States,  which  shall  consist  of  a  senate 
and  house  of  representatives. 

3.  It  requires  the  consent  of  a  majority 
of  each  branch  of  the  legislature  in  order  to 
enact  a  law,  and  then  it  must  be  approved 
by  the  president  of  the  United  States,  or  in 
case  of  his  refusal,  by  two-thirds  of  each 
house.     Const.  U.  S.  art.  1,  s.  7,  2. 

4.  Most  of  the  constitutions  of  the  seve- 
ral states,  contain  provisions  nearly  similar 
to  this.  In  general,  the  legislature  will  not 
exercise  judicial  functions ;  yet  the  use  of 
such  power,  upon  particular  occasions,  is  not 
without  example.     Vide  Judicial. 

LEGITDIAC Y.  The  state  of  being  born 
in  wedlock ;  that  is,  in  a  lawful  manner. 

2.  Marriage  is  considered  by  all  civilized 
nations  as  the  only  source  of  legitimacy ; 
the  qualities  of  husband  and  wife  must  be 
possessed  by  the  parents  in  order  to  make 
the  offspring  legitimate;  and  furthermore 
the  marriage  must  be  lawful,  for  if  it  is  void 
ab  initio,  the  children  who  may  be  the  off- 
spring of  such  marriage  are  not  legitimate. 
1  Phil.  Ev.  Index,  h.  t. ;  Civ.  Code  L.  art. 
203  to  216. 

3.  In  Virginia,  it  is  provided  by  statute 
of  1787,  "that  the  issue  of  marriages 
deemed  null  in  law,  shall  nevertheless  be 
legitimate."     3  Hen.  &  Munf.  228,  n. 

4.  A  conclusive  presumption  of  legiti- 
macy arises  from  marriage  and  cohabitation ; 
and  proof  of  the  mother's  irregularities  will 
not  destroy  this  presumption :  pater  est 
quern  nuptice  demonstrant.  To  rebut  this 
presumption,  circumstances  must  be  shown, 
which  render  k  impossible  that  the  husband 
should  be  the  father,  as  impotency  and  the 
like.  3  Bouv.  Inst.  n.  3062.  Vide  Bas- 
tard; Bastardy;  Paternity;  Pregnancy. 

LEGITIMATE.  That  which  is  accord- 
ing to  law ;  as,  legitimate  children,  are  law- 
ful children,  born  in  wedlock,  in  contradis- 
tinction to  bastards;  legitimate  authority, 
or  lawful  power,  in  opposition  to  usurpa- 
tion. 

LEGITIMATION.  The  act  of  giving 
the  character  of  legitimate  children  to  those 
who  were  not  so  born. 

2.  In  Louisiana,  the  Civil  Code,  art. 
217,  enacts  that  "children  born  out  of 
marriage,  except  those  who  are  born  of 
an  incestuous  or  adulterous  connexion, 
may  be  legitimated  by  the  subsequent  mar- 
riage of  their  father  and  mother  whenever 


the  latter  have  legally  acknowledged  them 
for  their  children,  either  before  their 
marriage,  or  by  the  contract  of  marriage 
itself." 

3.  In  most  of  the  other  states  the  cha- 
racter of  legitimate  children  is  given  to 
those  who  are  not  so,  by  special  acts  of  as- 
sembly. In  Georgia,  real  estate  may  de- 
scend from  a  mother  to  her  illegitimate 
children  and  their  representatives,  and  from 
such  child,  for  want  of  descendants,  to 
brothers  and  sisters,  born  of  the  same  mo- 
ther, and  their  representatives.  Prince's 
Dig.  202.  In  Alabama,  Kentucky,  Missis- 
sippi, Vermont  and  Virginia,  subsequent 
marriages  of  parents,  and  recognition  by 
the  father,  legitimatize  an  illegitimate  child ; 
and  in  Massachusetts,  for  all  purposes  ex- 
cept inheriting  from  their  kindred.  Mass. 
Rev.  St.  414. 

4.  The  subsequent  marriage  of  parents 
legitimatizes  the  child  in  Illinois,  but  he 
must  be  afterwards  acknowledged.  The 
same  rule  seems  to  have  been  adopted  in 
Indiana  and  Missouri.  An  acknowledgment 
of  illegitimate  children,  of  itself,  legitima- 
tizes in  Ohio,  and  in  Michigan  and  Missis- 
sippi marriage  alone  between  the  reputed 
parents  has  the  same  effect.  In  Maine,  a 
bastard  inherits  to  one  who  is  legally  ad- 
judged, or  in  writing  owns  himself  to  be 
the  father.  A  bastard  may  be  legitimated 
in  North  Carolina,  on  application  of  the 
putative  father  to  court,  either  where  he 
has  married  the  mother,  or  she  is  dead,  or 
married  another,  or  lives  out  of  the  state. 
In  a  number  of  the  states,  namely,  in  Ala- 
bama, Connecticut,  Illinois,  Indiana,  Ken- 
tucky, Maine,  Massachusetts,  Michigan, 
North  Carolina,  Ohio,  Rhode  Island,  Ten- 
nessee, Vermont,  and  Virginia,  a  bastard 
takes  by  descent  from  his  mother,  with 
modifications  regulated  by  the  laws  of  these 
states.  2  Hill,  Ab.  s.  24  to  35,  and  the 
authorities  there  referred  to.  Vide  Bastard; 
Bastardy;  Descent. 

LEGITIME,  civil  law.  That  portion  of 
a  parent's  estate  of  which  he  cannot  disin 
herit  his  children,  without  a  legal  cause. 

.2.  The  civil  code  of  Louisiana  declares, 
that  donations  inter  vivos  or  mortis  causk 
cannot  exceed  two-thirds  of  the  property  of 
the  disposer,  if  he  leaves  at  his  decease  a 
legitimate  child ;  one  half  if  he  leaves  two 
children ;  and  one-third  if  he  leaves  three 
or  a  greater  number.  Under  the  name  of 
children  are  included  descendants  of  what- 
ever degree  they  may  be ;  it  must  be  under- 
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stood  that  they  are  only  counted  for  the 
child  they  represent.  Civil  Code  of  Lo.  art. 
1480. 

3.  Donation  inter  vivos  or  mortis  caus&9 
cannot  exceed  two-thirds  of  the  property  if 
the  disposer  having  no  children  have  a  fa- 
ther, mother,  or  both.  Id.  art.  1481. 
Where  there  are  no  descendants,  and  in 
case  of  the  previous  decease  of  the  father 
and  mother,  donations  inter  vivos  and  mor- 
tis caus&,  may,  in  general,  be  made  of  the 
whole  amount  of  the  property  of  the  dis- 
poser. Id.  art.  1483.  The  Code  Civil 
makes  nearly  similar  provisions.  Code  Civ. 
L.  3,  t.  2,  c.  3,  s.  1,  art.  913  to  919. 

4.  In  Holland,  Germany,  and  Spain,  the 
principles  of  the  Falcidian  law,  more  or  less 
limited,  have  been  generally  adopted.  Coop. 
Just.  516. 

5.  In  the  United  States,  other  than 
Louisiana,  and  in  England,  there  is  no  re- 
striction on  the  right  of  bequeathing.  But 
this  power  of  bequeathing  did  not  originally 
extend  to  all  a  man's  personal  estate  ;  on 
the  contrary,  by  the  common  law,  as  it  stood 
in  the  reign  of  Henry  II.,  a  man's  goods 
were  to  be  divided  into  three  equal  parts, 
one  of  which  went  to  his  heirs  or  lineal  de- 
scendants, another  to  his  wife,  and  the  third 
was  at  his  own  disposal ;  or  if  he  died  without 
a  wife,  he  might  then  dispose  of  one  moiety, 
and  the  other  went  to  his  children  ;  and  so 
e  converso  if  he  had  no  children,  the  wife 
was  entitled  to  one  moiety,  and  he  might 
bequeath  the  other ;  but  if  he  died  without 
either  wife  or  issue,  the  whole  was  at  his 
own  disposal.  Olanv.  1.  2,  c.  5  ;  Bract.  1. 
2,  c.  26.  The  shares  of  the  wife  and  chil- 
dren were  called  their  reasonable  part.  2 
Bl.  Comm.  491-2.  See  Death's  part;  Fal- 
cidian law. 

LENDER,  contracts.  He  from  whom  a 
thing  is  borrowed. 

2.  The  contract  of  loan  confers  rights, 
and  imposes  duties  on  the  lender.  1.  The 
lender  has  the  right  to  revoke  the  loan  at 
his  mere  pleasure ;  9  Cowen,  R.  687 ;  8 
Johns.  Rep.  432  ;  1  T.  R.  480 ;  2  Campb. 
Rep.  464 ;  and  is  deemed  the  owner  or  pro- 
prietor of  the  thing  during  the  period  of  the 
loan ;  so  that  an  action  for  a  trespass  or 
conversion  will  lie  in  favor  of  the  lender 
against  a  stranger,  who  has  obtained  a 
wrongful  possession,  or  has  made  a  wrongful 
conversion  of  the  thing  loaned ;  as  mere 
gratuitous  permission  to  a  third  person  to 
use  a  chattel  does  not,  in  contemplation  of 
the  common  law,  take  it  out  of  the  posses- 


sion of  the  owner.  11  Johns.  Rep.  285 ;  7 
Cowen,  Rep.  753 ;  9  Cowen,  Rep.  687 ;  2 
Saund.  Rep.  47  b ;  8  Johns.  Rep.  432 ;  13 
Johns.  Rep.  141, 561  ;  Bac.  Abr.  Trespass, 
C  2 ;  Id.  Trover,  C  2.  And  in  this  the  civil 
agrees  with  the  common  law.  Dig.  13, 6, 6, 
8 ;  Pothier,  Pret'a  Usage,  ch.  1, 9  1,  art.  2, 
n.  4 ;  art.  3,  n.  9 ;  Ayliffe's  Pand.B.  4, 1. 16, 
p.  517  $  Domat,  B.  1,  t.  5,  §  1,  n.  4 ;  and 
so  does  the  Scotch  law.  Ersk.  Pr.  Laws 
of  Scotl.  B.  3,  t.  1,  §  8. 

3. — 2.  In  the  civil  law,  the  first  obliga- 
tion on  the  part  of  the  lender,  is  to  suffer 
the  borrower  to  use  and  enjoy  the  thing 
loaned  during  the  time  of  the  loan,  accord- 
ing to  the  original  intention.  Such  is  not 
the  doctrine  of  the  common  law.  9  Cowen, 
Rep.  687.  The  lender  is  obliged,  by  the 
civil  law,  to  reimburse  the  borrower  the  ex- 
traordinary expenses  to  which  he  has  been 
put  for  the  preservation  of  the  thing  lent. 
And  in  such  a  case,  the  borrower  would 
have  a  lien  on  the  thing,  and  may  detain  it, 
until  these  extraordinary  expenses  are  paid ; 
and  the  lender  cannot,  even  by  an  aban- 
donment of  the  thing  to  the  borrower,  ex- 
cuse himself  from  re-payment;  nor  is  he 
excused  by  the  subsequent  loss  of  the  thing 
by  accident,  nor  by  a  restitution  of  it.  by 
the  borrower,  without  insisting  upon  re- 
payment. Pothier,  Pret  a  Usage,  ch.  3,  n. 
82,  83 ;  Dig.  13, 6, 18, 4  5  Ersk.  Pr.  Laws, 
of  Scotl.  B.  3,  t.  1,  §  9.  What  would  be 
decided  at  common  law  does  not  seem  very 
clear.  Story  on  Bailm.  §  274.  Another 
case  of  implied  obligation  on  the  part  of 
the  lender  by  the  civil  law  is,  that  he  is 
bound  to  give  notice  to  the  borrower  of  the 
defects  of  the  thing  loaned;  and  if  he 
does  not  and  conceals  them,  and  any  injury 
occurs  to  the  borrower  thereby,  the  lender 
is  responsible.  Dig.  13,  6,  98,  3 ;  Poth. 
Pret  a  Usage,  n.  84 ;  Domat,  Liv.  1,  t.  5, 
s.  3,  n.  3.  In  the  civil  law  there  is  also  an 
implied  obligation  on  the  part  of  the  lender 
where  the  thing  has  been  lost  by  the  bor- 
rower, and  after  he  has  paid  the  lender  the 
value  of  it,  the  thing  has  been  restored  to 
the  lender ;  in  such  case  the  lender  must 
return  to  the  borrower  either  the  price  or 
thing.  Dig.  13,  6, 17, 5 ;  Poth.  Id.  n.  85. 
"  The  common  law  seems  to  recognize  the 
same  principles,  though,"  says  Judge  Story, 
Bailm.  §  276,  "it  would  not  perhaps  be 
easy  to  cite  a  case  on  a  gratuitous  loan 
directly  on  the  point."  See  Borrower; 
Commodate;  Story,  Bailm.  ch.  4 ;  Domat. 
Liv.  2,  tit.  5  *  1  Bouv.  Inst.  n.  1078,  et  seq. 
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LESION,  contracts.  In  the  civil  law 
this  term  is  used  to  signify  the  injury  suf- 
fered, in  consequence  of  inequality  of 
situation,  by  one  who  does  not  receive  a 
full  equivalent  for  what  he  gives  in  a  com- 
mutative contract. 

2.  The  remedy  given  for  this  injury,  is 
founded  on  its  being  the  effect  of  implied 
error  or  imposition ;  for  in  every  commuta- 
tive contract,  equivalents  are  supposed  to 
be  given  and  received.  Louis.  Code,  1854. 
Persons  of  full  age,  however,  are  not  al- 
lowed in  point  of  law  to  objeot  to  their 
agreements  as  being  injurious,  unless  the 
injury  be  excessive.  Poth.  Oblig.  P.  1,  c. 
1,  s.  1,  art.  3,  §  4.  But  minors  are  ad- 
mitted to  restitution,  not  only  against  any 
excessive  inequality,  but  against  any  in- 
equality whatever.  Poth.  Oblig.  P.  1,  c. 
1,  s.  1,  art.  3,  §  5;  Louis.  Code,  art. 
1858. 

3.  Courts  of  chancery  relieve  upon 
terms  of  redemption  and  set  aside  con- 
tracts entered  into  by  expectant  heirs  dealing 
for  their  expectancies,  on  the  ground  of 
mere  inadequacy  of  price.  1  Vern.  167 ; 
2  Cox,  80  ;  2  Cas.  in  Ch.  136  ;  1  Vern. 
141 ;  2  Vern.  121 ;  2  Freem.  Ill ;  2  Vent. 
359 ;  2  Vern.  14 ;  2  Rep.  in  Ch.  396  ;  1 
P.  W.  312 ;  1  Bro.  C.  C.  7  ;  3  P.  Wins. 
393,  n.;  2  Atk.  133 ;  2  Ves.  125 ;  1  Atk. 
301 ;  1  Wils.  286  ;  1  Wils.  820  ;  4  Bro. 
P.  C.  ed.  Toml.  198 ;  1  Bro.  C.  C.  1 ;  16 
Ves.  512 ;  Sugd.  on  Vend.  231,  n.  k.;  1 
Ball  &  B.  330 ;  Wightw.  25 ;  3  Ves.  & 
Bea.  117;  2  Swanst.  R.  147,  n.;  Fonb. 
notes  to  the  Treatise  of  Equity,  B.  1,  c.  2, 
s.  9.  -  A  contract  cannot  stand  where  the 
party  has  availed  himself  of  a  confidential 
situation,  in  order  to  obtain  some  selfish 
advantage.  Note  to  Crowe  v.  Ballard.  1 
Ves.  jun.  125 ;  1  Hov.  Supp.  66,  7.  Note 
to  Wharton  v.  May.  5  Ves.  27  ;  1  Hov. 
Supp.  378.  See  Catching  bargain;  Fraud; 
Sate. 

LESSEE".  He  to  whom  a  lease  is  made. 
The  subject  will  be  considered  by  taking  a 
view,  1.  Of  his  rights.     2.  Of  his  duties. 

2. — 1.  He  has  a  right  to  enjoy  the 
premises  -leased  for  the  term  mentioned  in 
the  lease,  and  to  use  them  for  the  purpose 
agreed  upon.  He  may,  unless,  restrained 
by  the  covenants  in  the  lease,  either  assign 
it,  or  underlet  the  premises.  1  Cruise, 
Dig.  174.  By  an  assignment  of  the  lease 
is  meant  the  transfer  of  all  the  tenant's 
interest  in  the  estate  to  another  person  ;  on 
the  contrary,  an  underletting  is  but  a  par- 


tial transfer  of  the  property  leased,  the  les- 
see retaining  a  reversion  to  himself. 

3. — 2.  The  duties  of  the  lessee  are 
numerous.  First,  he  is  bound  to  fulfil  all 
express  covenants  he  has  entered  into  in 
relation  to  the  premises  leased;  and,  se- 
condly, he  is  required  to  fulfil  all  implied 
covenants,  which  the  relation  of  lessee  im- 
poses upon  him  towards  the  lessor.  For 
example,  he  is  bound  to  put  the  premises  to 
no  other  use  than  that  for  which  it  was 
hired ;  when  a  farm  is  let  to  him  for  com- 
mon farming  purposes,  he  cannot  open  a 
mine  and  dig  ore  which  may  happen  to  be 
in  the  ground;  but  if  the  mine  has  been 
opened,  it  is  presumed  both  parties  intended 
it  should  be  used,  unless  the  lessee  were 
expressly  restrained.  1  Cruise,  Dig.  132. 
He  is  required  to  use  the  property  in  a 
tenant-like  and  proper  manner;  to  take 
reasonable  care  of  it,  and  to  restore  it  at 
the  end  of  his  term,  subject  only  to  the  de- 
terioration produced  by  ordinary  wear  and 
the  reasonable  use  for  which  it  was  demised. 
12  M.  &  W.  827.  Although  he  is  not 
bound,  in  the  absence  of  an  express  cove- 
nant, to  rebuild  in  case  of  destruction  by 
fire  or  other  accident,  yet  he  must  keep  the 
house  in  a  habitable  state,  if  he  received  it 
in  good  order.  See  Repairs.  The  lessee 
is  required  to  restore  the  property  to  the 
lessor  at  the  end  of  the  term. 

4.  The  lessee  remains  chargeable,  after 
an  assignment  of  his  term,  as  before,  un- 
less the  lessor  has  accepted  the  assignee ; 
and  even  then  he  continues  liable  in  cove- 
nant on  an  express  covenant,  as  for  repairs 
or  to  pay  rent ;  2  Keb.  640 ;  but  not  for  the 
performance  of  an  implied  one,  or,  as  it  is 
usually  termed,  a  covenant  in  law.  By  the 
acceptance,  he  is  discharged  from  debt  for 
arrears  of  future  rent.  Cro.  Jac.  309,  334 ; 
Ham.  on  Parties,  129, 130. 

Vide  Estate  for  years;  Lease;  Notice  to 
quit;  Tenant  for  years;  Underlease. 

LESSOR,  contr.  He  who  grants  a  lease. 
Civ.  Code  of  L.  art.  2647. 

LESTAGB,  Eng.  law.  Duties  paid  for 
unlading  goods  in  port.     Harg.  L.  Tr.  75. 

LET.  Hinderance,  obstacle,  obstruction ; 
as,  without  let,  molestation  or  hinderance. 

TO  LET.  To  hire,  to  lease ;  to  grant 
the  use  and  possession  of  something  for  a 
compensation. 

2.  This  term  is  applied  to  real  estate, 
and  the  words  to  hire  are  more  commonly 
used  when  speaking  of  personal  estate. 
See  Hire,  Hirer,  and  Letter. 
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3.  Letting  is  very  similar  to  selling; 
tbe  difference  consists  in  this ;  that  instead 
of  selling  the  thing  itself,  the  letter  sells 
only  the  use  of  it. 

LETTER,  com.  law9  crim.  law. .  An 
epistle ;  a  despatch ;  a  written  message, 
usually  on  paper,  which  is  folded  up  and 
sealed,  sent  by  one  person  to  another. 

2.  A  letter  is  always  presumed  to  be 
soaled,  unless  the  presumption  be  rebutted. 
1  Caines,  R.  582. 

3.  This  subject  will  be  considered  by 
1st.  Taking  a  view  of  the  law  relating  to 
the  transmission  of  letters  through  the  post 
office;  and,  2.  The  effect  of  letters  in 
making  contracts.  3.  The  ownership  of 
letters  sent  and  received. 

4. — §  1.  Letters  are  commonly  sent 
through  the  post  office,  and  the  law  has 
carefully  provided  for  their  conveyance 
through  the  country,  and  their  delivery  to 
the  persons  to  whom  they  are  addressed. 
The  act  to  reduce  into  one  the  several  acts 
establishing  and  regulating  the  post  office 
department,  section  21,  3  Story's  Laws 
United  States,  1991,  enacts,  that  if  any 
person  employed  in  any  of  the  departments 
of  the  post  office  establishment,  shall  un- 
lawfully detain,  delay,  or  open,  any  letter, 
packet,  bag,  or  mail  of  letters,  with  which 
he  shall  be  entrusted,  or  which  shall  have 
come  to  his  possession,  and  which  are  in- 
tended to  be  conveyed  by  post ;  or,  if  any 
such  person  shall  secrete,  embezzle,  or  de- 
stroy, any  letter  or  packet  entrusted  to  such 
person  as  aforesaid,  and  which  shall  not 
contain  any  security  for,  or  assurance  re- 
lating to  money,  as  hereinafter  described, 
every  such  offender,  being  thereof  duly 
convicted,  shall,  for  every  such  offence,  be 
fined,  not  exceeding  three  hundred  dollars, 
or  imprisoned,  not  exceeding  six  months, 
or  both,  according  to  the  circumstances  and 
aggravations  of  the  offence.  And  if  any 
person,  employed  as  aforesaid,  shall  secrete, 
embezzle,  or  destroy  any  letter,  packet,  bag, 
or  mail  of  letters,  with  which  he  or  she 
shall  be  entrusted,  or  which  shall  have  come 
to  his  or  her  possession,  and  are  intended 
to  be  conveyed  by  post,  containing  any 
bank  note,  or  bank  post  bill,  bill  of  ex- 
change, warrant  of  the  treasury  of  the 
United  States,  note  of  assignment  of  stock 
in  the  funds,  letters  of  attorney  for  re- 
ceiving annuities  or  dividends,  or  for  selling 
stock  in  the  funds,  or  for  receiving  the  in- 
terest thereof,  or  any  letter  of  credit,  or 
note  for,  or  relating  to,  payment  of  moneys, 


or  any  bond,  or  warrant,  draft,  bill,  or  pro- 
missory note,  covenant,  contract,  or  agree- 
ment whatsoever,  for,  or  relating  to,  the 
payment  of  money,  or  the  delivery- of  any 
article  of  value,  or  the  performance  of  any 
act,  matter,  or  thing,  or  any  receipt,  release, 
acquittance,  or  discharge  of,  or  from,  any 
debt,  covenant,  or  demand,  or  any  part 
thereof,  or  any  copy  of  any  record  of  any 
judgment,  or  decree,  in  any  court  of  law  or 
chancery,  or  any  execution  which  may  have 
issued  thereon ;  or  any  copy  of  any  other 
record,  or  any  other  article  of  value,  or  any 
writing  representing  the  same;  or  if  any 
such  person,  employed  as  aforesaid,  shall 
steal,  or  take,  any  of  the  same  out  of  any 
letter,  packet,  bag,  or  mail  of  letters,  that 
shall  come  to  his  or  her  possession,  such 
person  shall,  on  conviction  for  any  such 
offence,  be  imprisoned  not  less  than  ten 
years,  nor  exceeding  twenty-one  years ;  and 
if  any  person  who  shall  have  taken  charge 
of  the  mails  of  the  United  States,  shall  quit 
or  desert  the  same  before  such  person  de- 
livers it  into  the  post  office  kept  at  the  ter-, 
mination  of  the  route,  or  some  known  mail 
carrier,  or  agent  of  the  general  post  office, 
authorized  to  receive  the  same,  every  such 
person,  so  offending,  shall  forfeit  and  pay  a 
sum  not  exceeding  five  hundred  dollars,  for 
every  such  offence ;  and  if  any  person  con- 
cerned in  carrying  the  mail  of  the  United 
States,  shall  collect,  receive,  or  carry  any 
letter,  or  packet,  or  shall  cause  or  procure 
the  same  to  be  done,  contrary  to  this  act, 
every  such  offender  shall  forfeit  and  pay  for 
every  such  offence  a  sum  not  exceeding 
fifty  dollars. 

5. — §  2.  Most  contracts  may  be  formed 
by  correspondence ;  and  cases  not  unfre- 
quently  arise  where  it  is  difficult  to  say 
whether  the  concurrence  of  the  will  of  the 
contracting  parties  took  place  or  not.  In 
order  to  form  a  contract  both  parties  must 
concur  at  the  same  time,  or  there  is  no 
agreement.  Suppose,  for  example,  that 
Paul  of  Philadelphia,  is  desirous  of  pur- 
chasing a-  thousand  bales  of  cotton,  and 
offers  by  letter  to  Peter  of  New  Orleans, 
to  buy  them  from  him  at  a  certain  price ; 
but  on  the  next  day  he  changes  his  mind, 
and  then  he  writes  to  Peter  that  he  with- 
draws his  offer ;  or  on  the  next  day  he 
dies ;  in  either  case,  there  is  no  contract, 
because  Paul  did  not  continue  in  the  same 
disposition  to  buy  the  cotton,  at  the  time 
that  his  offer  was  accepted.  The  precise 
I  moment  when  the  consent  of  both  parties 
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in  perfect,  is,  in  strictness,  when  the  person 
who  made  the  offer  becomes  acquainted 
with  the  fact  that  it  has  been  accepted. 
Bat  this  may  be  presumed  from  circum- 
stances. The  acceptance  must  be  of  the 
same  precise  terms  without  any  variance 
whatever.  4  Wheat.  225 ;  see  1  Pick. 
278  ;  10  Pick.  326  ;  6  Wend.  103. 

6. — §  3.  A  letter  received  by  the  per- 
son to  whom  it  is  directed,  is  the  qualified 
property  of  such  person :  but  where  it  is  of 
a  private  nature,  the  receiver  has  no  right 
to  publish  it  without  the  consent  of  the 
writer,  unless  under  very  extraordinary 
circumstances;  as,  for  example,  when  it  is 
requisite  to  the  defence  of  the  character 
of  the  party  who  received  it.  2  Yes.  &  B. 
19 ;  2  Atk.  542 ;  Amb.  737 ;  1  Ball.  &  B. 
207  ;  1  Mart.  (Lo.)  R.  297  ;  Denisart,  ver- 
bo  Lettres  Missives.  Vide  Bead  Letter; 
Jeopardy;  Mail;  Newspaper;  Postage;  Post 
Master  General. 

LETTER,  contracts.  In  the  civil  law, 
locator,  and  in  the  French  law,  local tur, 
loveur,  or  bailleur,  is  he  who,  being  the 
owner  of  a  thing,  lets  it  out  to  another  for 
hire  or  compensation.  See  Hirer;  Locator; 
Conductor;  Story  on  Bailm.  §  369. 

2.  According  to  the  French  and  civil 
law,  in  virtue  of  the  contract,  the  letter  of 
a  thing  to  hire  impliedly  engages  that  the 
hirer  shall  have  the  full  use  and  enjoyment 
of  the  thing  hired,  and  that  he  will  fulfil 
his  own  engagements  and  trusts  in  respeot 
to  it,  according  to  the  original  intention  of 
the  parties.  This  implies  an  obligation  to 
deliver  the  thing  to  the  hirer;  to  refrain 
from  every  obstruction  to  the  use  of  it  by 
the  hirer  daring  the  period  of  the  bailment ; 
to  do  no  act  which  shall  deprive  the  hirer 
of  the  thing ;  -  to  warrant  the  title  and  pos- 
session to  the  hirer,  to  enable  him  to  use 
the  thing  or  to  perform  the  service;  to 
keep  the  thing  in  suitable  order  and  repair 
for  the  purpose  of  the  bailment ;  and  finally 
to  warrant  the  thing  free  from  any  fault 
inconsistent  with  the  use  of  it.  These  are 
the  main  obligations  deduced  from  the  na- 
ture of  the  contract ;  and  they  seem  gene- 
rally founded  on  unexceptionable  reasoning. 
Pothier,  Louage,  n.  53  ;  Id.  n.  277 ;  Do- 
mat,  B.  1 ,  tit.  4,  §  3  ;  Code  Civ.  of  L.  tit. 
9,  c.  2,  8.  2.  It  is  difficult  to  say  how  far 
(reasonable  as  they  are  in  a  general  sense) 
these  obligations  are  recognized  in  the 
common  law.  In  some  respects  the  com- 
mon law  certainly  differs.  See  Repairs; 
DomgL  744,  748 ;  1  Saund.  321,  323,  and 


ibid,  note  7 :  4  T.  R.  318  ;  1  Bouv.  Inst, 
n.  980  et  seq. 

LETTER,  civil  law.  The  answer  which 
the  prince  gave  to  questions  of  law  which 
had  been  submitted  to  him  by  magistrates, 
was  called  letters  or  epistles.  See  Re- 
scripts. 

Letter  of  advice,  comm.  law.  A  letter 
containing  information  of  any  circumstances 
unknown  to  the  person  to  whom  it  is  writ- 
ten ;  generally  informing  him  of  some  act 
done  by  the  writer  of  the  letter. 

2.  It  is  usual  and  perfectly  proper  for 
the  drawer  of  a  bill  of  exchange  to  write  a 
letter  of  advice  to  the  drawee,  as  well  to 
prevent  fraud  or  alteration  of  the  bill,  as 
to  let  the  drawee  know  what  provision  has 
been  made  for  the  payment  of  the  bill. 
Chitt.  Bills,  185.  (ed.  of  1836.) 

Letter  of  attorney,  practice.  A  writ- 
ten instrument  under  seal,  by  which  one  or 
more  persons,  called  the  constituents,  au- 
thorize one  or  more  other  persons  called 
the  attorneys,  to  do  some  lawful  act  by  the 
latter,  for  or  instead,  and  in  the  place  of 
the  former.     1  Moody,  Cr.  Cas.  52,  70. 

2.  The  authority  given  in  the  lettor  of 
attorney  is  either  general,  as  to  transact  all 
the  business  of  the  constituent ;  or  special, 
as  to  do  some  special  business,  particularly 
named,  as  to  collect  a  debt. 

3.  It  is  revocable  or  irrevocable;  the 
former  when  no  interest  is  conveyed  to  the 
attorney,  or  some  other  person.  It  is  irre- 
vocable when  the  constituent  conveys  a 
right  to  the  attorney  in  the  matter  which  is 
the  subject  of  it ;  as,  when  it  is  given  as 
part  security.  2  Esp.  R.  565.  Civil  Code 
of  Lo.  art.  2954  to  2970. 

Letter  book,  commerce.  A  book  con- 
taining the  copies  of  letters  written  by  a 
merchant  or  trader  to  his  correspondents. 

2.  After  notice  to  the  plaintiff  to  pro- 
duce a  letter  which  he  admitted  to  have 
received  from  the  defendant,  it  was  held 
that  an  entry  by  a  deceased  clerk,  in  a 
letter  book  professing  to  be  a  copy  of  a 
letter  from  the  defendant  to  the  plaintiff  of 
the  Bame  date,  was  admissible  evidence  of 
the  contents,  proof  having  been  given,  that 
according  to  the  course  of  business,  letters 
of  business  written  by  the  plaintiff  were 
copied  by  this  clerk  and  then  sent  off  by 
the  post.  3  Campb.  R.  305.  Vide  1  Stark 
Ev.  356 ;  Bouv.  Inst.  n.  3139. 

Letter  carrier.  A  person  employed 
to  carry  letters  from  the  post  office  to  the 
persons  to  whom  they  are  addressed. 
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2.  The  act  of  congress  of  March  3, 1 851, 
Statutes  at  Large  of  U.  S.  by  Minot,  591, 
directs,  §  10,  JFhat  it  shall  be  in  the  power 
of  the  postmaster  general,  at  all  post  offices 
where  the  postmasters  are  appointed  by  the 
president  of  the  United  States,  to  establish 
post  routes  within  the  cities  or  towns,  to 
provide  for  conveying  letters  to  the  post 
office  by  establishing  suitable  and  conve- 
nient places  of  deposit,  and  by  employing 
carriers  to  receive  »nd  deposit  them  in  the 
post  office ;  and  at  all  such  offices  it  shall  be 
in  his  power  to  cause  letters  to  be  delivered 
by  suitable  carriers,  to  be  appointed  by  him 
for  that  purpose,  for  which  not  exceeding 
one  or  two  cents  shall  be  charged,  to  be 
paid  by  the  person  receiving  or  sending  the 
same,  and  all  sums  so  received  shall  be  paid 
into  the  post  office  department :  Provided, 
The  amount  of  compensation  allowed  by 
the  postmaster  general  to  carriers  shall  in 
no  case  exceed  the  amount  paid  into  the 
treasury  by  each  town  or  city,  under  the 
provisions  of  this  section. 

3.  It  is  further  enacted  by  c.  xxi.  s.  2, 
That  the  postmaster  general  shall  be,  and 
he  is  heroby,  authorized  to  appoint  letter 
carriers  for  the  delivery  of  letters  from  any 
post  office  in  California  or  Oregon,  and  to 
allow  the  letter  carriers  who  may  be  ap- 
pointed at  any  such  post  office  to  demand 
and  receive  such  sum  for  all  letters,  news- 
papers, or  other  mailable  matter  delivered 
by  them,  as  may  be  recommended  by  the 
postmaster  for  whose  office  such  letter  car- 
rier may  be  appointed,  not  exceeding  five 
cents  for  every  letter,  two  cents  for  every 
newspaper,  and  two  cents  for  every  ounce 
of  other  mailable  matter ;  and  the  postmas- 
ter general  shall  be,  and  he  is  hereby,  au- 
thorized to  empower  the  special  agents  of 
the  post  office  department  in  California  and 
Oregon  to  appoint  such  letter  carriers  in 
their  districts  respectively,  and  to*  fix  the 
rates  of  their  compensation  within  the  limits 
aforesaid,  subject  to,  and  until  the  final  ac- 
tion of,  the  postmaster  general  thereon. 
And  such  appointments  may  be  made,  and 
rates  of  compensation  modified  from  time  to 
time,  as  may  be  deemed  expedient ;  and  the 
rates  of  compensation  may  be  fixed  and 
graduated  in  respect  to  the  distance  of  the 
place  of  delivery  from  the  post  office  for 
which  such  carriers  are  appointed ;  but  the 
rate  of  compensation  of  any  such  letter 
carrier  shall  not  be  changed  after  his  ap- 
pointment, except  by  the  order  of  the  post- 
master general;   and  such  letter  carriers 


shall  be  subject  to  the  provisions  of  the 
forty-first  section  of  the  act  entitled  "  An 
Act  to  change  the  organization  of  the 
post  office  department,  and  to  provide 
more  effectually  for  the  settlement  of  the 
accounts  thereof,"  approved  July  second, 
eighteen  hundred  and  thirty-six ;  except  in 
oases  otherwise  provided  for  in  this  act. 

Letter  of  credence, international  fair. 
A  written  instrument  addressed  by  the  sove- 
reign or  chief  magistrate  of  a  state,  to  the 
sovereign  or  state  to  whom  a  public  minister 
is  sent,  certifying  his  appointment  as  such, 
and  the  general  object  of  his  mission,  and 
requesting  that  full  faith  and  credit  may  be 
given  to  what  he  shall  do  and  say  on  the 
part  of  his  court. 

2.  When  it  is  given  to  an  ambassador, 
envoy,  or  minister  accredited  to  a  sovereign, 
it  is  addressed  to  the  sovereign  or  state  to 
whom  the  minister  is  delegated ;  in  the  case 
of  a  charge*  d'affaires,  it  is  addressed  by  the 
secretary  or  minister  of  state  charged  with 
the  department  of  foreign  affairs  to  the  minis- 
ter of  foreign  affairs  of  the  other  government* 
Wheat.  International  Law,  pt.  3,  c.  1,  §  7  ; 
Wioquefort,  de  l'Ambassadeur,  1.  1,  §  15. 

Letter  of  credit,  contracts.  An  open 
or  sealed  letter,  from  a  merchant  in  one 
place,  directed  to  another,  in  another  place 
or  country,  requiring  him  that  if  a  person 
therein  named,  or  the  bearer  of  tfce  letter, 
shall  have  occasion  to  buy  commodities,  or 
to  want  money  to  any  particular  or  unlimit- 
ed amount,  either  to  procure  the  same,  or  to 
pass  his  promise,  bill,  or  other  engagement 
for  it,  the  writer  of  the  letter  undertaking 
to  provide  him  the  money  for  the  goods,  or 
to  repay  him  by  exchange,  or  to  give  him 
such  satisfaction  as  he  shall  require,  either 
for  himself  ,  or  the  bearer  of -the  letter.  3 
Chit  Com.,  Law,  336 ;  and  see  4  Chit.  Com. 
Law,  259,  for  a  form  of  such  letter. 

2.  These  letters,  are  either  general  or 
special ;  the  former  is  directed  to  the  writer's 
friends  or  correspondents  generally,  where 
the  bearer  of  the  letter  may  happen  to  go ; 
the  latter  is  directed  to  some  particular  per- 
son. When  the  letter  is  presented  to  the 
person  to  whom  it  is  addressed,  he  either 
agrees  to  comply  with  the  request,  in  which 
case  he  immediately  becomes  bound  to  fulfil 
all  the  engagements  therein  mentioned ;  or 
he  refuses ;  in  which  case  the  bearer  should 
return  it  to  the  giver  without  any  other 
|  proceeding,  unless,  indeed,  the  merchant  to 
whom  the  letter  is  directed  is  a  debtor  of 
the  merchant  who  gave  the  letter,  in  which 
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owe  he  should  procure  the  letter  to  be  pro- 
tested. 3  Chit.  Com.  Law,  337 ;  Malyn, 
76 ;  1  Beaw.  Lex  Mer.  607 ;  Hall'*  Adm. 
Pr.  14 ;  4  Ohio  R.  197 ;  1  Wile.  R.  510. 

3.  The  debt  which  arises  on  such  letter, 
in  its  simplest  form,  when  complied  with,  is 
between  the  mandatory  and  the  mandant ; 
though  it  may  be  so  conceived  as  to  raise  a 
debt  also  against  the  person  who  is  supplied 
by  the  mandatory.  1.  When  the  letter  is 
purchased  with  money  by  the  person  wishing 
for  the  foreign  credit ;  or  is  granted  in  con- 
sequence of  a  check  on  his  cash  account ; 
or  procured  on  the  credit  of  securities  lodged 
with  the  person  who  granted  it ;  or  in  pay- 
ment of  money  due  by  him  to  the  payee ; 
the  letter  is,  in  its  effects,  similar  to  a  bill 
of  exchange  drawn  on  the  foreign  merchant. 
The  payment  of  the  money  by  the  person 
on  whom  the  letter  is  granted  raises  a  debt, 
or  goes  into  account  between  him  and  the 
writer  of  the  letter ;  but  raises  no  debt  to 
the  person  who  pays  on  the  letter,  against 
him  to  whom  the  money  is  paid.  2.  When 
not  so  purchased,  but  truly  an  accommoda- 
tion, and  meant  to  raise  a  debt  on  the  per- 
son accommodated,  the  engagement  gene- 
rally is,  to  see  paid  any  advances  made  to 
him,  or  to  guaranty  any  draft  accepted  or 
bill  discounted;  and  the  compliance  with 
the  mandate,  in  such  case,  raises  a  debt, 
both  against  the  writer  of  the  letter,  and 
against  the  person  accredited.  1  Bell's 
Com.  371,  5th  ed.  The  bearer  of  the  letter 
of  credit  is  not  considered  bound  to  receive 
the  money ;  he  may  use  the  letter  as  he 
pleases,  And  he  contracts  an  obligation  only 
by  receiving  the  money.  Poth.  Contr.  de 
Change,  237. 

Letter  of  license,  contracts.  An  in- 
strument or  writing  made  by  creditors  to 
their  insolvent  debtor,  by  which  they  bind 
themselves  to  allow  him  a  longer  time  than 
he  had  a  right  to,  for  the  payment  of  his 
debts ;  and  that  they  will  not  arrest  or  mo- 
lest him  in  his  person  or  property  till  after 
the  expiration  of  such  additional  time. 

Letter  of  marque  and  reprisal,  war. 
A  commission  granted  by  the  government 
to  a  private  individual,  to  take  the  property 
of  a  foreign  state,  or  of  the  citizens  or  sub- 
ject* of  such  state,*  as  a  reparation  for/ an 
injury  committed  by  such  state,  its  citizens 
or  subjects.  A  vessel  loaded  with  merchan- 
dise, on  a  voyage  to  a  friendly  port,  but 
armed  for  its  own  defence,  in  -case  of  attack 
by  an  enemy,  is  also  called  a  letter  of 
marque.     1  Boul.  Paty,  tit.  3,  s.  2,  p.  800. 
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2.  By  the  constitution,  art.  1,  s.  8,  cl. 
11,  congress  have  power  to  grant  letters  of 
marque  and  reprisal.  Vide  Chit.  Law  of 
Nat.  73 ;  1  Black.  Com.  251 ;  Vin.  Ab. 
Prerogative,  N  a ;  Com.  Dig.  Prerogative, 
B  4 ;  Molloy,  B.  1,  c.  2,  s.  10  ;  2  Wooddes. 
440 ;  5  Rob.  Rep.  9 ;  5  Id.  360 ;  2  Rob. 
Reb.  224.     And  vide  Reprisal. 

Letter  missive,  Engl.  law.  After  a 
bill  has  been  filed  against  a  peer  or  peeress 
or  lord  of  parliament,  a  petition  is  presented 
to  the  lord  chancellor  for  his  letter,  called  a 
letter  missive,  which  requests  the  defendant 
to  appear  and  answer  to  the  bill.  A  neg- 
lect to  attend  to  this,  places  the  defendant, 
in  relation  to  such  suit,  on  the  same  ground 
as  other  defendants,  who  are  not  peers, 
and  a  subpoena  may  then  issue.  Newl. 
Pr.  9 ;  2  Madd.  Ch.  Pr.  196 ;  Coop.  Eq. 
PI.  16. 

Letter  of  recall.  A  written  document 
addressed  by  the  executive  of  one  govern- 
ment to  the  executive  of  another,  informing 
the  latter  that  a  minister  sent  by  the  former 
to  him,  has  been  recalled. 

LETTER  OF  RECOMMENDATION,  Com.  law. 

An  instrument  given  by  one  person  to  an- 
other, addressed  to  a  third,  in  which  the 
bearer  is  represented  as  worthy  of  credit, 

1  Bell's  Com.  371,  5th  ed.;  3  T.  R.  51 ;  7 
Cranoh,  R.  69 ;  Fell  on  Guar.  o.  8 ;  6  Johns. 
R.  181 ;  13  Johns.  R.  224 ;  1  Day's  Cas. 
Er.  22 ;  and  the  article  Recommendation. 

Letter  of  recredentials.  A  docu- 
ment delivered  to  a  minister,  by  the  secre- 
tary of  state  of  the  government  to  which  he 
was  accredited.  It  is  addressed  to  the  ex- 
ecutive of  the  minister's  country.  This  is 
in  reply  to  the  letter  of  recall. 

LETTERS  CLOSE,  Engl,  law.  Close 
letters  are  grants  of  the  king,  and  being  of 
private  concern,  they  are  thus  distinguished 
from  letters  patent. 

Letters  ad  colligendum  bona  db- 
funoti,  practice.  In  default  of  the  repre- 
sentatives and  creditors  to  administer  to  the 
estate  of  an  intestate,  the  officer  entitled  to 
grant  letters  of  administration,  may  grant 
to  such  person  as  he  approves,  letters  to 
collect  the  goods  of  the  deceased,  which 
neither  make  him  executor  nor  adminis- 
trator; his,  only  business  being  to  collect 
the  goods  and  keep  them  in  his  safe  custody. 

2  Bl.  Com.  505. 

Letters  patent.  The  name  of  an  in- 
strument granted  by  the  government  to 
convey  a  right  to  the  patentee ;  as,  a  patent 
for  a  tract  of  land;  or  to  secure  to  him  a 
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right  which  he  already  possesses,  as,  a  patent 
for  a  new  invention  or  discovery.  Letters 
patent  are  matter  of  record.  They  are  so 
called  because  they  are  not  sealed  up,  but 
are  granted  open.     Vide  Patent. 

Letteks  of  request,  Eng.  eccl.  law. 
An  instrument  by  which  a  judge  of  an 
inferior  court  waives  or  remits  his  own 
jurisdiction  in  favor  of  a  court  of  appeal 
immediately  superior  to  it. 

2.  Letters  of  request,  in  general,  lie 
only  where  an  appeal  would  lie,  and  lie 
only  to  the  next  immediate  court  of  appeal, 
waiving  merely  the  primary  jurisdiction  to 
the  proper  appellate  court,  except  letters 
of  request  from  the  most  inferior  ecclesias- 
tical court,  which  may  be  direct  to  the  court 
of  arches,  although  one  or  two  courts  of  appeal 
may,  by  this,  be  ousted  of  their  jurisdiction 
as  courts  of  appeal.  2  Addams,  R.  406. 
The  effect  of  letters  of  request  is  to  give 
jurisdiction  to  the  appellate  court  in  the 
first  instance.  Id.  See  a  form  of  letters 
of  request  in  2  Chit.  Pr.  498,  note  h. 

Letters  rogatory.  A  letter  rogatory 
is  an  instrument  sent  in  the  name  and  by 
the  authority  of  a  judge  or  court  to  another, 
requesting  the  latter  to  cause  to  be  exa- 
mined, upon  interrogatories  filed  in  a  cause 
depending  before  the  former,  a  witness  who 
is  within  the  jurisdiction  of  the  judge  or 
court  to  whom  such  letters  are  addressed. 
In  letters  rogatory  there  is  always  an  offer, 
on  the  part  of  the  court  whence  they  issued, 
to  render  a  similar  service  to  the  court  to 
which  they  may  be  directed  whenever  re- 
quired.    Pet.  C.  C.  Rep.  236. 

2.  Though  formerly  used  in  England 
in  the  courts  of  common  law,  1  Roll.  Ab. 
530,  pi.  13,  they  have  been  superseded  by 
commissions  .of  Bedimus  potestatem,  which 
are  considered  to  be  but  a  feeble  substitute. 
Dunl.  Pr.  223,  n.;  Hall's  Ad.  Pr.  37. 
The  courts  of  admiralty  use  these  letters, 
which  are  derived  from  the  civil  law,  and 
are  recognized  by  the  law  of  nations.  See 
Fcelix,  Dr.  Intern,  liv.  2,  t.  4,  p.  300  ;  De- 
nisart,  h.  t. 

Letters  testamentary,  and  of  ad- 
ministration. It  is  proposed  to  consider, 
1.  Their  different  kinds.     2.  Their  effect. 

2. — §  1.  Their  different  kinds.  1.  Let- 
ters testamentary.  This  is  an  instrument 
in  writing,  granted  by  the  judge  or  officer 
having  jurisdiction  of  the  probate  of  wills, 
under  his  hand  and  official  seal,  making 
Jpown  that  on  the  day  of  the  date  of  the 
said  letters,  the  last  will  of  the  (testator, 


naming  him,)  was  duly  proved  before  him ; 
that  the  testator  left  goods,  &c,  by  reason, 
whereof,  and  the  probate  of  the  said  will, 
he  certifies  "  that  administration  of  all  and 
singular,  the  goods,  chattels,  rights  and  cre- 
dits of  the  said  deceased,  any  way  concern- 
ing his  last  will  and  testament,  was  com- 
mitted to  (the  executor,  naming  him,)  in 
the  said  testament  named."     2.  Letters  of 
administration  may  be  described  to  be  an 
instrument  in  writing,  granted  by  the  judge 
or  officer  having  jurisdiction  and  power  of 
granting  such  letters,  thereby  giving  (the 
administrator,  naming  him,)  "full   power 
to  administer  the  goods,  chattels,  rights  and 
credits,  which  were  of  the  said  deceased,  in 
the   county  or  district  in  which  the  said 
judge  or  officer  has  jurisdiction ;  as  also  to 
ask,  collect,  levy,  recover  and  receive  the 
credits  whatsoever,  of  the  said  deceased, 
which  at  the  time  of  his  death  were  owing, 
or  did  in  any  way  belong  to  him,  and  to 
pay  the  debts  in  which  the  said  deceased 
stood  obliged,  so  far  forth  as  the  said  goods 
and  chattels,  rights  and  credits  will  extend, 
according  to  the  rate  and  order  of  law." 
3*  Letters  of  administration  pendente  lite, 
are  letters  granted  during  the  pendency  of 
a  suit  in  relation  to  a  paper  purporting  to 
be  the  last  will  and  testament  of  the  de- 
ceased.    4.  Lettera   of  administration   de 
bonis  non,  are  granted,  where  the  former 
executor  or  administrator  did  not  administer 
all  the  personal  estate  of  the  deceased,  and 
where  he  is  dead  or  has  been  discharged  or 
dismissed.     5.  Letters  of  administration, 
durante  minori  estate,  are  granted  where  the 
testator,  by  his  will,  appoints  an  infant  exe- 
cutor, who  is  incapable  of  acting  on  account 
of  his  infancy.   Such  letters  remain  in  force 
until  the  infant  arrives  at  an  age  to  take 
upon   himself  the   execution  of  the   will. 
Com.  Dig.  Administration,  F ;  Off.  Ex.  215, 
216.    And  see  6  Rep.  67,  b.  ;  5  Rep.  29,  a ; 
11  Vin.  Abr.  103 ;  Ike.  Ab.  h.  t.    6.  Letr 
ters  of  administration  durante  absentia,  are 
granted  when  the  executor  happens  to  be 
absent  at  the  time  when  the  testator  died, 
and  it  is  necessary  that  some  person  should 
act  immediately  in  the  management  of  the 
affairs  of  the  estate. 

3.-4  2.  Of  their  effect.  1 .  Generally. 
2.  Of  their  effect  in  the  different  states, 
when  granted  out  of  the  state  in  which  legal 
proceedings  are  instituted. 

4. — 1.  Letters  testamentary  are  conclu- 
sive as  to  personal  property,  while  they 
remain  unrevoked;  as  to  realty  they  are 
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merely  prima)  facie  evidence  of  right.  3 
Binn.  498 ;  Gilb.  Ev.  66  ;  6  Binn.  409 ; 
Bao.  Abr.  Evidence,  F.  See  2  Binn.  511. 
Proof  that  the  testator  was  insane,  or  that 
the  will  was  forged,  is  inadmissible.  16 
Mass.  433 ;  1  Lev.  236.  But  if  the  nature 
of  his  plea  allow  the  defendant  to  enter  into 
such  proof,  he  may  show  that  the  seal  of  the 
supposed  probate  has  been  forged,  or  that 
the  letters  have  been  obtained  by  surprise  ; 
1  Lev.  136  ;  or  been  revoked  ;  15  Serg.  & 
Rawle,  42 ;  or  that  the  testator  is  alive. 
15  Serg.  &  Rawle,  42 ;  3  T.  R.  130. 

5. — 2.  The  effect  of  letters  testamen- 
tary, and  ef  administration  granted,  in 
some  one  of  the  United  States,  is  different 
in  different  states.  A  brief  view  of  the  law 
on  this  subject,  will  here  be  given,  taking 
the  states  in  alphabetical  order. 

6.  Alabama,  Administrators  may  sue 
upon  letters  of  administration  granted  in 
another  state,  where  the  intestate  had  no 
known  place  of  residence  in  Alabama  at  the 
time  of  his  death,  and  no  representative 
has  been  appointed  in  the  state ;  but  before 
rendition  of  the  judgment,  he  must  pro- 
duce to  the  court  his  letters  of  administra- 
tion, authenticated  according  to  the  laws  of 
the  United  States,  and,  the  certificate  of  the 
clerk  of  some  county  court  in  this  state, 
that  the  letters  have  been  recorded  in  his 
office.  Before  he  is  entitled  to  the  money 
on  the  judgment,  he  must  also  give  bona, 
payable  to  the  judge  of  the  court  where  the 
judgment  is  rendered,  for  the  faithful  ad- 
ministration of  the  money  received.  Aiken's 
Big.  183 ;  Toulm.  Dig.  342. 

7.  Arkansas.  Wien  the  deceased  had 
no  residence  in  Arkansas,  and  he  devised 
lands  by  will,  or  where  the  intestate  died 
possessed  of  lands,  letters  testamentary  or 
of  administration  shall  be  granted  in  the 
county  where  the  lands  lie,  or  of  one  of 
them,  if  they  lie  in  several  counties ;  and 
if  the  deceased  had  no  such  place  of  resi- 
dence and  no  lands,  such  letters  may  be 
granted  in  the  county  in  which  the  testator 
or  intestate  died,  or  where  the  greater  part 
of  his  estate  may  be.  Rev.  Stat.  o.  4, 
s.  2. 

8.  Connecticut.  Letters  testamentary 
issued  in  another  state,  are  not  available  in 
this.  3  Day,  303.  Nor  are  letters  of  ad- 
ministration. 3  Day,  74 ;  and  see  2  Root, 
462. 

9.  Delaware.  By  the  aet  of  1721, 
1  State  Laws,  82,  it  is  declared  in  sub- 
stance, that  when  any  person  shall  die,  leav- 


ing bona  notabilia,  in  several  counties  in 
the  state  and  in  Pennsylvania  or  elsewhere ; 
and  any  person  not  residing  in  the  state, 
obtains  letters  of  administration  out  of  the 
state,  the  deceased  being  indebted  to  any 
of  the  inhabitants  of  the  state,  for  a  debt 
contracted  within  the  same,  to  the  value  of 
j£20,  then,  and  in  suoh  case,  such  adminis- 
trator, before  he  can  obtain  any  judgment 
in  any  court  of  record  within  the  state 
against  any  inhabitant  thereof,  by  virtue  of 
such  letters  of  administration,  is  obliged  to 
file  them  with  some  of  the  registers  in  this 
state  ;  and  must  enter  into  bonds  with  suffi- 
cient sureties,  who  have  visible  estates  here, 
with  condition  to  pay  and  satisfy  all  such 
debts  as  were  owing  by  the  intestate  at  the 
time  of  his  death  to  any  person  residing  in 
this  state,  so  far  as  the  effects  of  the  de- 
ceased in  this  state  will  extend.  By  the 
act  of  June  16, 1769,  1  State  Laws,  448, 
it  is  enacted  in  substance  that  any  will  in 
writing  made  by  a  person  residing  out  of 
the  state,  whereby  any  lands  within  tho 
state  are  devised,  which  shall  be  proved  in 
the  chancery  in  England,  Scotland,  Ireland, 
or  any  colony,  plantation,  or  island  in  Ame- 
rica, belonging  to  the  king  of  Great  Britain, 
or  in  the  hustings,  or  mayor's  court,  in 
London,  or  in  some  manor  court,  or  before 
such  persons  as  have  power  or  authority  at 
the  time  of  proving  suoh  wills,  in  the  places 
aforesaid,  to  take  probates  of  wills,  shall  be 
good  and  available  in  law  for  granting  the 
lands  devised,  as  well  as  of  the  goods  and 
chattels  bequeathed  by  such  will.  The 
copies  of  suoh  will,  and  of  the  bill,  answer, 
depositions  and  decree,  where  proved  in 
any  court  of  chancery,  or  copies  of  such 
wills  and  the  probate  thereof,  where  proved 
in  any  other  court,  or  in  any  office  as  afore- 
said, being  transmitted  to  this  state,  and 
produced  under  the  public  or  common  seal 
of  the  court  or  office  where  the  probate  is 
taken,  or  under  the  great  seal  of  the  king- 
dom, colony,  plantation  or  island,  -within 
which  such  will  is  proved,  (except  copies  of 
such  wills  and  probates  as  shall  appear  to 
be  revoked,)  are  declared  to  be  matter  of 
record,  and  to.be  good  evidence  in  any 
court  of  law  or  equity  in  this  state,  to  prove 
the  gift  or  devise  made  in  suoh  will ;  and 
such  probates  are  declared  to  be  sufficient 
to  enable  executors  to  bring  their  actions 
within  any  court  within  this  state,  as  if  the 
same  probates  or  letters  testamentary  were 
granted  here,  and  produced  under  the  seal 
of  any  of  the  registers'  offices  within  this 
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state.  By  the  3d  section  of  the  act,  it  is 
declared  that  the  copies  of  such  wills  and 
probates  so  produced  and  given  in  evidence, 
shall  not  be  returned  by  the  court  to  the 
persons  producing  them,  but  shall  be  re- 
corded in  the  office  of  the  recorder  of  the 
county  where  the  same  are  given  in  evidence, 
at  the  expense  of  the  party  producing  the 
same. 

10.  Florida,  Copies  of  all  wills,  and 
letters  testamentary  and  of  administration, 
heretofore  recorded  in  any  public  office  of 
record  in  the  state,  when  duly  certified 
by  the  keeper  of  said  records,  shall  be  re- 
ceived in  evidence  in  all  courts  of  record  in 
this  state ;  and  the  probate  of  wills  granted 
in  any  of  the  United  States  or  of  the  terri- 
tories thereof,  in  any  foreign  country  or  state, 
duly  authenticated  and  certified  according  to 
the  laws  of  the  state  or  territory,  or  of  the 
foreign  country  or  state,  where  such  probate 
may  have  been  granted,  shall  likewise  be  re- 
ceived in  evidence  m  all  courts  of  record  in 
this  state. 

11.  Georgia.  To  enable  executors  and 
administrators  to  sue  in  Georgia,  the  former 
must  take  out  letters  testamentary  in  the 
county  where  the  property  or  debt  is  ;  and 
administrators,  letters  of  administration. 
Prince's  Dig.  238 ;  Act  of  1805,  2  Laws 
of  Geo.  268. 

12.  Illinois,  Letters  testamentary  must 
be  taken  out  in  this  state,  and  when  the  will 
is  to  be  proved,  the  original  must  be  pro- 
duced ;  administrators  of  other  states  must 
take  out  letters  in  Illinois,  before  they  can 
maintain  an  action  in  the  courts  of  the  state. 
3  Griff.  L.  R.  419. 

13.  Indiana,  Executors  and  adminis- 
trators appointed  in  another  state  may  main? 
tain  actions  and  suits,  and  do  all  other  acts 
coming  within  their  powers,  as  such,  within 
this  state,  upon  producing  authenticated 
Copies  of  such  letters  and  filing  them  with 
the  clerk  of  the  court  in  which  such  suits  are 
to  be  •brought.  Rev.  Code,  c.  24,  Feb.  17, 
1838,  sec.  44. 

14.  Kentucky,  Executors  and  adminis- 
trators appointed  in  other  states,  may  sue  in 
Kentucky  "  upon  filing  with  the  clerk  of  the 
court,  where  the  suit  is  brought,  an  authen- 
ticated copy  of  the  certificate  of  probate,  or 
orders  granting  letters  of  administration  of 
said  estate,  given  in  such  non-resident's 
state."  1  Dig.  Stat.  536  ;  2  Litt.  194 ;  3 
Litt.  182. 

15.  Louisiana,  Executors  or  adminis- 
trators of  other  states  must  take  out  letters 


of  curatorskip  in  this  state.  Exemplifications 
of  wills  and  testaments  are  evidence.  4  Griff. 
L.  R.  683 ;  8  N.  S.  586. 

16.  Maine,  Letters  of  administration 
must  be  taken  from  some  court  of  probate  in 
this  state.  Copies  of  wills  which  have  been 
proved  in  a  court  of  probate  in  any  of  the 
United  States,  or  in  a  court  of  probate  of 
any  other  state  or  kingdom,  with  a  copy  of 
the  probate  thereof,  under  the  seal  of  the 
court  where  such  wills  have  been  proved, 
may  be  filed  and  recorded  in  any  probate 
court  in  this  state,  which  recording  shall 
be  of  the  same  force  as  the  recording  and 
proving  the  original  will.  Rev.  Stat.  T.  9, 
c.  107,  §  20 )  3  Mass.  514 ;  9  Mass.  337  ; 
11  Mass.  256  ;  1  Pick.  80 ;  3  Pick.  128. 

17.  Maryland,  Letters  testamentary  or 
of  administration  granted  out  of  Maryland 
have  no  effect  in  this  state,  except  only  such 
letters  issued  in  the  District  of  Columbia, 
and  letters  granted  there  authorize  executors 
or  administrators  to  claim  and  sue  in  this 
state.  Act  of  April  1813,  chap.  165.  By 
the  act  of  1839,  chap.  41,  when  non-resident 
owners  of  any  pubbo  or  state  of  Maryland 
stocks,  or  stocks  of  the  city  of  Baltimore, 
or  any  other  corporation  in  this  state  die, 
their  executors  or  administrators  constituted 
under  the  authority  of  the  state,  district, 
territory  or  country,  where  the  deceased  re- 
sided at  his  death,  have  the  same  power  as 
to  such  stocks,  as  if  they  were  appointed  by 
authority  of  the  state  of  Maryland.  But, 
before  they  can  transfer  the  stocks,  they 
must,  during  three  months,  give  notice  in 
two  newspapers,  published  in  Baltimore,  of 
the  death  of  the  testator  or  intestate,  and  of 
the  "  amount  and  description  of  the  stock 
designed  to  be  transferred."  Administration 
must  be  granted  in  this  state,  in  order  to 
recover  a  debt  due  here  to  a  decedent,  or 
any  of  his  property,  with  the  exceptions 
above  noticed. 

18.  Massachusetts,  When  any  person 
shall  die  intestate  in  any  other  state  or 
country,  leaving  estate  to  be  administered 
within  this  state,  administration  thereof 
shall  be  granted  by  the  judge  of  probate 
of  any  county,  in  which  there  is  any  estate 
to  be  administered ;  and  the  adminis- 
tration which  shall  be  first  lawfully  granted 
shall  extend  to  all  the  estate  of  the  deceased 
within  the  state,  and  shall  exclude  the  juris- 
diction of  the  probate  court  in  every  other 
county.  Rev.  Stat.  ch.  64,  s.  8.  See  3 
Mass.  514 ;  5  Mass.  67 ;  11  Mass.  256  •  Id. 
314}  1  Pick.  81. 
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19.  Michigan.  Letters  testamentary  or 
letters  of  administration  granted  oat  of  the 
state,  are  not  of  any  validity  in  it.  In  order  to 
collect  the  debts  or  to  obtain  the  property  of 
a  deceased  person  who  was  not  a  resident  of 
the  state,  it  is  requisite  to  take  out  letters 
testamentary  or  letters  of  administration 
from  a  probate  court  of  this  state,  within 
whose  jurisdiction  the  property  lies,  which 
letters  operate  over  all  the  state,  and  then 
sue  in  the  name  of  the  executor  or  adminis- 
trator so  appointed.  Rev.  Stat.  280.  When 
the  deceased  leaves  a  will  executed  according 
to  the  laws  of  this  state,  and  the  same  is  ad- 
mitted to  proof  and  record  where  he  dies,  a 
certified  transcript  of  the  will  and  probate 
thereof,  may  be  proved  and  recorded  in  any 
county  in  this  state,  where  the  deceased  has 
property  real  or  personal,  and  letters  testa- 
mentary may  issue  thereon.  Rev.  Stat. 
272,  273. 

20.  Mississippi.  Executors  or  adminis- 
trators in  another  state  or  territory  cannot, 
as  such,  sue  nor  be  sued  in  this  state.  In 
order  to  recover  a  debt  due  to  a  deceasod 
person  or  his  property,  there  must  be  taken 
out  in  the  state,  letters  of  administration  or 
letters  with  the  will  annexed,  as  the  case  may 
be.  These  may  be  taken  out  from  the  pro- 
bate court  of  the  county  where  the  property 
is  situated,  by  a  foreign  as  well  as  a  local 
creditor,  or  any  person  interested  in  the  estate 
of  the  deceased,  if  properly  qualified  in  other 
respecto.     Walkers  K.  211. 

21.  Missouri.  Letters  testamentary  or 
of  administration  granted  in  another  state 
hare  no  validity  in  this ;  to  maintain  a-suit, 
the  executors  or  administrators  must  be  ap- 
pointed under  the  laws  of  this  state.  Rev. 
Code,  §  2,  p.  41. 

22.  New  Hampshire.  One  who  has  ob- 
tained letters  of  administration ;  Adams' 
Rep.  193  ;  or  letters  testamentary  under  the 
authority  of  another  state,  cannot  maintain 
an  action  in  New  Hampshire  by  virtue  of 
such  letters.     3  Griff.  L.  R.  41. 

23.  New  Jersey.  Executors  having  let- 
ters testamentary,  and  administrators  letters 
of  administration,  granted  in  another  state, 
cannot  sue  thereon  in  New  Jersey,  but 
must  obtain  such  letters  in  that  state  as  the 
law  prescribes.  4  Griff.  L.  R.  1240.  By 
the  act  of  March  6, 1828,  Harr.  Comp.  195, 
when  a  will  has  been  admitted  to  probate  in 
any  state  or  territory  of  the  United  States, 
or  foreign  nation,  the  surrogate  of  any  county 
of  this  state  is  authorised,  on  application  of 
the  executor  or  any  person  interested,  on 


filing  a  duly  exemplified  copy  of  the  will,  to 
appoint  a  time  not  less  than  thirty  days, 
and  not  more  than  six  months  distant,  of 
which  notice  is  to  be  given  as  he  shall  direct, 
and  if,  at  such  time,  no  sufficient  reason  be 
shown  to  the  contrary,  to  admit  such  will  to 
probate,  and  grant  letters  testamentary  or 
of  administration  cum  testamento  annexo, 
which  shall  have  the  same  effect  as  though 
the  original  will  had  been  produced  and 
proved  under  form.  If  the  person  to  whom 
such  letters  testamentary  or  of  administration 
be  granted,  is  not  a  resident  of  this  state, 
he  is  required  to  give  security  for  the  faith- 
ful administration  of  the  estate.  By  the 
statute  passed  February  28, 1838,  Elmer's 
Dig.  602,  no  instrument  of  writing  can  be 
admitted  to  probate  under  the  preceding  act 
unless  it  be  signed  and  published  by  the 
testator  as  his  will.  See  Saxton's  Ch.  R. 
332. 

24.  New  York.  An  executor  or  ad- 
ministrator appointed  in  another  state  has 
no  authority  to  sue  in  New  York.  6  John. 
Ch.  Rep.  353 ;  7  John.  Ch.  Rep.  45 ;  1 
Johns.  Ch.  Rep.  153.  Whenever  an  in- 
testate, not  being  an  inhabitant  of  this 
state,  shall  die  out  of  the  state,  leaving 
assets  in  several  counties,  or  assets  shall 
after  his  death  come  in  several  counties, 
the  surrogate  of  any  county  in  which  as- 
sets shall  be,  shall  have  power  to  grant 
letters  of  administration  on  the  estate  of 
such  intestate ;  but  the  surrogate,  who  shall 
first  grant  letters  of  administration  on  such 
estate,  shall  be  deemed  thereby  to  have 
acquired  sole  and  exclusive  jurisdiction 
over  such  estate,  and  shall  be  vested  with 
the  powers  incidental  thereto.  Rev.  Stat, 
part  2,  c.  6,  tit.  2,  art.  2,  s.  24 ;  1  R.  L. 
455,  §  3 ;  Laws  of  1823,  p.  62,  8.  2, 1824, 
p.  332. 

25.  North  Carolina.  It  was  decided 
by  the  court  of  conference,  then  the  high- 
est tribunal  in  North  Carolina,  that  letters 
granted  in  Georgia  were  insufficient.  Conf. 
Rep.  68.  But  the  supreme  court  have  since 
held  that  letters  testamentary  granted  in 
South  Carolina,  were  sufficient  to  enable  an 
executor  to  sue  in  North  Carolina.  1  Car. 
Law  Repos.  471.     See  1  Hayw.  354. 

26.  By  the  revised  statutes,  oh.  46,  s. 
6,  it  is  provided,  that  "  when  a  testator  or 
testatrix  shall  appoint  any  person,  residing 
out  of  this  state,  executor  or  executrix  of 
his  or  her  last  will  and  testament,  it  shall 
be  the  duty  of  the  court  of  pleas  and  quar- 
ter sessions,  before  which  the  said  will  shall 
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bo  offered  for  probate,  to  cause  the  execu- 
tor or  executrix  named  therein,  to  enter 
into  bond  with  good  and  sufficient  security 
for  his  or  her  faithful  administration  of  the 
estate  of  the  said  testator  or  testatrix,  and 
for  the  distribution  thereof  in  the  manner 
prescribed  by  law  ;  the  penalty  of  said  bond 
shall  be  double  the  supposed  amount  of  the 
personal  estate  of  the  said  testator  or  tes- 
tatrix ;  and  until  the  said  executor  or  ex- 
ecutrix shall  enter  into  such  bond,  he  or 
she  shall  have  no  power  nor  authority  to 
intermeddle  with  the  estate  of  the  said  tes- 
tator or  testatrix,  and  the  court  of  the 
county,  in  which  the  testator  or  testatrix 
had  his  or  her  last  usual  place  of  residence, 
shall  proceed  to  grant  letters  of  adminis- 
tration with  the  will  annexed,  which  shall 
continue  in  force  until  the  said  executor  or 
executrix  shall  enter  into  bond  as  aforesaid. 
Provided  nevertheless ,  and  it  is  hereby  de- 
clared, that  the  said  executor  or  executrix 
shall  enter  into  bond  as  by  this  act  directed 
within  the  space  of  one  year  after  the  death 
of  the  said  testator  or  testatrix,  and  not 
afterwards." 

27.  Ohio.  Executors  and  administra- 
tors appointed  under  the  authority  of  an- 
other state,  may,  by  virtue  of  such  appoint- 
ment, sue  in  this.  Ohio  Stat.  vol.  38,  p. 
146;  Act  of  March  23,  1840,  which  went 
into  effect  the  first  day  of  November  fol- 
lowing ;  Swan's  Coll.  184. 

28.  Pennsylvania,     Letters   testamen- 
tary or  of  administration,  or  otherwise  pur- 
porting to  authorize  any  person  to  inter- 
meddle with   the    estate   of    a   decedent, 
granted  out  of  the  commonwealth,  do  not 
in  general  confer  on  any  such  person  any 
of  the  powers  and  authorities  possessed  by 
an  executor  or  administrator,  under  letters 
granted  within  the  state.     Act  of  March 
15,  1832,  s.  6.     But  by  the  act  of  April 
14,  1835,  s.  3,  this  rule  is  declared  not  to 
apply  to  any  public  debt  or  loan  of  this 
commonwealth  ;    but  such  public  debt  or 
loan  shall  pass  and  be  transferable,  and  the 
dividends  thereon  accrued  and  to  accrue, 
be   receivable   in  like  manner  and  in  all 
respects  and  under  the  same  and  no  other 
regulations,  powers  and  authorities  as  were 
used  and  practiced  before  the  passage  of 
the  above  mentioned  act.     And  the  act  of 
June  16, 1836,  s.  3,  declares  that  the  above 
act  of  March  15,  1832,  s.  6,  shall  not  ap- 
ply to  shares  of  stock  in  any  bank  or  other 
incorporated  company,  within  this  common- 
wealth, but  such  shares  of  stock  shall  pass 


and  be  transferable,  and  the  dividend 
thereon  accrued  and  to  accrue,  be  receiv- 
able in  like  manner  in  all  respects,  and 
under  the  same  regulations,  powers  and 
authorities  as  were  used  and  practiced 
with  the  loans  or  public  debts  of  the  United 
States,  and  were  used  and  practiced  with 
the  loans  or  public  debt  of  this  common- 
wealth, before  the  passage  of  the  said  act 
of  March  15, 1832,  s.  6,  unless  the  by-laws, 
rules  and  regulations  of  any  such  bank  or 
corporation,  shall  otherwise  provide  and 
declare.  Executors  and  administrators 
who  had  been  lawfully  appointed  in  some 
other  of  the  United  States,  might,  by  virtue 
of  their  letters  duly  authenticated  by  the 
proper  officer,  have  sued  in  this  state.  4 
Dall.  492 ;  S.  C,  1  Binn.  63.  But  letters 
of  administration  granted  by  the  archbishop 
of  York,  in  England,  give  no  authority  to 
the  administrator  in  Pennsylvania.  1  Dall. 
456. 

29.  Rhode  Island.  It  does  not  appear 
to  be  settled  whether  executors  and  admin- 
istrators appointed  in  another  state,  may, 
by  virtue  of  such  appointment,  sue  in  this. 
3  Griff.  L.  R.  107,  8. 

30.  South  Carolina.  Executors  and 
administrators  of  other  states,  cannot,  as 
such,  sue  in  South  Carolina}  they  must 
take  out  letters  in  the  state.  8  Griff.  L. 
R.  848. 

31.  Tennessee.  §  1.  Where  any  per-. 
son  or  persons  may  obtain  administration 
on  the  estate  of  any  intestate,  in  any  one 
of  the  United  States,  or  territory  thereof, 
such  person  or  persons  shall  be  enabled  to 
prosecute  suits  in  any  court  in  this  state, 
in  the  same  manner  as  if  administration 
had  been  granted  to  such  person  or  persons' 
by  any  court  in  the  state  of  Tennessee. 
Provided,  that  such  person  or  persons  shall 
produce  a  copy  of  the  letters  of  adminis- 
tration, authenticated  in  the  manner  which 
has  been  prescribed  by  the  congress  of  the 
United  States,  for  authenticating  the  records 
or  judicial  acts  of  any  one  state,  in  order 
to  give  them  validity  in  any  other  state ; 
and  that  such  letters  of  administration  had 
been  granted  in  pursuance  of,  and  agree- 
able to  the  laws  of  the  state  or  territory  in 
which  such  letters  of  administration  were 
granted. 

32 — §  2.  When  'any  executor  or  execu- 
tors may  prove  the  last  will  and  testament 
of  any  deceased  person,  and  take  on  him 
or  themselves  the  execution  of  said  will  in 
any  state  in  the  United  States,  or  in  any 
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territory  thereof,  such  person  or  persons 
shall  be  enabled  to  prosecute  snits  in  any 
court  in  this  state,  in  the  same  manner  as 
if  letters  testamentary  had  been  granted  to 
him  or  them,  by  any  court  within  the  state 
of  Tennessee.  Provided,  That  such  execu- 
tor or  executors  shall  produce  a  certified 
copy  of  the  letters  testamentary  under  the 
hand  and  seal  of  the  clerk  of  the  court, 
where  the  same  were  obtained,  and  a  certi- 
ficate by  the  chief  justice,  presiding  judge, 
or  chairman  of  such  court,  that  the  clerk's 
certificate  is  in  due  form,  and  that  such 
letters  testamentary  had  been  granted,  in 
pursuance  of,  and  agreeable  to,  the  laws  of 
the  state  or  territory  in  which  such  letters 
testamentary  were  granted.  Act  of  1839, 
Carr.  &  Nich.  Comp.  78. 

33.  Vermont.  If  the  deceased  person 
shall,  at  the  time  of  his  death,  reside  in 
any  other  state  or  country,  leaving  estate 
to  be  administered  in  this  state,  adminis- 
tration thereof  shall  be  granted  by  the  pro- 
bate court  of  the  district  in  which  there 
shall  be  estate  to  administer  ;  and  the  ad- 
ministration first  legally  granted,  shall  ex- 
tend to  all  the  estate  of  the  deceased  in 
this  state,  and  shall  exclude  the  jurisdiction 
of  the  probate  court  of  every  other  district. 
Re*.  Stat.  tit.  12,  o.  47,  s.  2. 

34.  Virginia.     Authenticated  copies  of 
wills,  proved  according  to  the  laws  of  any 
of  the  United  States,  or   of  any  foreign 
country,  relative  to  any  estate  in  Virginia, 
may  be  offered  for  probate  in  the  general 
court ;  or  if  the  estate  lie  altogether  in  any 
one  county  or  corporation,  in  the  circuit, 
county  or  corporation  court  of  such  county 
or  corporation.     3  Griff.  L.  R.  345.     It  is 
understood  to  be  the  settled  law  of  Virginia, 
though  there  is  no  statutory  provision  on  the 
subject,  that  no  probate  of  a  will  *  or'  grant 
of  administration  in  another  state  of  the 
Union,  or   in   a  foreign  country,  and  no 
qualification  of  an  executor  or  administra- 
tor, elsewhere  than  in  Virginia,  give  any 
such  executor  or  administrator  any  right  to 
demand  the  effects  or  debts  of  the  dece- 
dent, which  may  happen  to  be  within  the 
jurisdiction  of  the  state.     There  must  be 
a  regular  probate  or  grant  of  administra- 
tion and  qualification  of  the  executor  or 
administrator  in  Virginia,  according  to  her 
laws.      And  the  doctrine  prevails  in  the 
federal  courts  held  in  Virginia,  as  well  as 
in  the  state  courts.     3  Griff.  L.  R.  348. 

LEVANT    ET    COUCHANT.      This 
French  phrase,  which  ought  perhaps  more 


properly  to  be  couchant  et  levant,  signifies 
literally  rising  and  lying  down.  In  law  it 
denotes  that  space  of  time  which  cattle  have 
been  on  the  land  in  which  they  have  had 
time  to  lie  down  and  rise  again,  which,  in 
general,  is  held  to  be  one  night  at  least. 
3  Bl.  Com.  9;  Dane's  Ab.  Index,  h.  t. ; 
2    Lilly's  Ab.  167;    Wood's  Inst.  190  \ 

2  Bouv.  Inst.  n.  1641. 

LEVARI  FACIAS,  Eng.  law.  A  writ 
of  execution  against  the  goods  and  chattels 
of  a  clerk.  Also  the  writ  of  execution  on 
a  judgment  at  the  suit  of  the  crown.  When 
issued  against  an  ecclesiastic,  this  writ  is  in 
effect  the  writ  of  fieri  facias,  directed  to  the 
bishop  of  the  diocese,  commanding  him  to 
cause  execution  to  be  made  of  the  goods  and 
chattels  of  the  defendant  in  his  diocese. 
The  writ  also  recites,  that  the  sheriff  had 
returned  that  the  defendant  had  no  lay  fee, 
or  goods  or  chattels  whereof  he  could  make 
a  levy,  and  that  the  defendant  was  a  bene- 
ficed clerk,  &c.  See  1  Chit.  R.  428 ;  Id. 
583,  for  cases  when  it  issues  at  the  suit  of 
the  crown.  This  writ  is  also  used  to  re- 
cover the  plaintiff's  debt ;  the  sheriff  is 
commanded  to  levy  such  debt  on  the  lands 
and  goods  of  the  defendant,  in  virtue  of 
which  he  may  seize  his  goods,  and  receive 
the  rents  and  profits  of  his  lands,  till  satis- 
faction be  made  to  the  plaintiff.  3  Bl.  Com. 
417 ;  11  Vin.  Ab.  14 ;  Dane's  Ab.  Index,h.t. 

2.  In  Pennsylvania,  this  writ  is  used  to 
sell  lands  mortgaged,  after  a  judgment  has 
been  obtained  by  the  mortgagee,  or  his 
assignee,  against  the  mortgagor,  under  a 
peouliar  proceeding  authorized  by  statute. 

3  Bouv.  Inst.  n.  8396. 

LEVTTICAL  DEGREES.  Those  de- 
grees of  kindred  set  forth  in  the  eighteenth 
chapter  of  Leviticus,  within  which  persons 
are  prohibited  to  marry.  Vide  Branch; 
Descent;  Line. 

LEVY,  practice.  A  seizure ;  (q.  v.)  the 
raising  of  the  money  for  which  an  execution 
has  been  issued. 

2.  In  order  to  make  a  valid  levy  on 
personal  property  the  sheriff  must  have  it 
within  his  power  and  control,  or  at  least 
within  his  view ;  and  if,  having  it  so,  he 
makes  a  levy  upon  it,  it  will  be  good  if  fol- 
lowed up  afterwards  within  a  reasonable 
time,  by  his  taking  possession  in  such  man- 
ner as  to  apprize  everybody  of  the  fact  of  its 
having  been  taken  into  execution.  3  Rawle 
R.  405-6 ;  1  Whart.  377  ;  2  S.  &  R.  142 
1  Wash.  0.  0.  R.  29 ;  6  Watts,  468 ;  1 
Whart.  116.     The  usual  mode  of  making 
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levy  upon  real  estate,  is  to  describe  the  land 
which  has  been  seised  under  the  execu- 
tion, by  metes  and  bounds,  as  in  a  deed  of 
conveyance.     3  Bouv.  Inst.  n.  3391. 

3.  It  is  a  general  rule,  that  when  a  suffi- 
cient levy  has  been  made,  the  officer  cannot 
make  a  second.  12  John.  R.  208;  8 
Cowen,  R.  192. 

LEVYING  WAR,  aim.  law.  The  as- 
sembling of  a  body  of  men  for  the  purpose 
of  effecting  by  force  a  treasonable  object ; 
and  all  who  perform  any  part  however 
minute,  or  however  remote  from  the  scene 
of  action,  and  who  are  leagued  in  the  gene- 
ral conspiracy,  are  considered  as  engaged 
in  levying  war,  within  the  meaning  of  the 
constitution.  4  Cranch,  R.  473-4 ;  Const, 
art.  3,  s.  3.  Vide  Treason;  Fries'  Trial, 
Pamphl.  This  is  a  technical  term,  borrowed 
from  the  English  law,  and  its  meaning  is  the 
same  as  it  is  when  used  in  stat.  25  Ed.  III. 
4  Cranch's  R.  471 ;  U.  S.  v.  Fries,  Pamphl. 
167;  Hall's  Am.  Law.  Jo.  851;  Burr's 
Trial ;  1  East,  P.  0.  62  to  77 ;  Alis.  Cr. 
Law  of  Scotl.  606 ;  9  C.  &  P.  129. 

LEX.  The  law.  A  law  for  the  govern- 
ment of  mankind  in  society.  Among  the 
ancient  Romans,  this  word  was  frequently 
used  as  synonymous  with  right,  jus.  When 
put  absolutely,  lex  meant  the  Law  of  the 
Twelve  Tables. 

Lex  palcidia,  civ.  law.  The  name  of  a 
law  which  permitted  a  testator  to  dispose  of 
three-fourths  of  his  property,  but  he  could  not 
deprive  his  heir  of  the  other  fourth.  It  was 
made  during  the  reign  of  Augustus,  about 
the  year  of  Rome  714,  on  the  requisition 
of  Falcidius,  a  tribune.  Inst.  2,  22 ;  Dig. 
35,  2 ;  Code,  6,  50 ;  and  Nov.  1  and  131. 
Vide  article  Legitime,  and  Coop.  Just.  486 ; 
Rob.  Frauds,  290,  note  113. 

Lex  fori,  practice.  The  law  of  the  court 
or  forum. 

2.  The  forms  of  remedies,  the  modes  of 
proceeding,  and  the  execution  of  judgments, 
are  to  be  regulated  solely  and  exclusively 
by  the  laws  of  the  place  where  the  action  is 
instituted ;  or  as  the  civilians  uniformly  ex- 
press it,  according  to  the  lex  fort.  Story, 
Conn,  of  Laws,  §  556 ;  1  Caines'  Rep.  402 ; 
3  Johns.  Ch.  R.  190;  5  Johns.  R.  132  ; 
2  Mass.  R.  84 ;  7  Mass.  R.  515  ;  3  Conn. 
R.472;  7M.R.214;  1  Bouv.  Inst.  n.  860. 

Lex  loci  contractus,  contracts.  The  law 
of  the  place  where  an  agreement  is  made. 

2.  Generally,  the  validity  of  a  contract 
is  to  be  deoided  by  the  law  of  the  place 
where  the  contract  is  made ;  if  valid  there, 


it  is,  in  general,  valid  everywhere.  Story, 
Confl.  of  Laws,  §  242,  and  the  cases  thero 
cited.  And  vice  versa,  if  void  or  illegal 
there,  it  is  generally  void  everywhere. 
Id.  §  243;  2  Kent,  Com.  457;  4  M. 
R.  584;  7M.  R.  213;  11  M.  R.  780, 
12  M.  R.  475 ;  1  N.  S.  202 ;  5  N.  S.  585 ;. 
6  N.  S.  76 ;  6  L.  R.  676 ;  6  N.  S.  631 ;  4 
Blackf.  R.  89. 

3.  There  is  an  exception  to  the  rule  as 
to  the  universal  validity  of  contracts.  The 
comity  of  nations,  by  virtue  of  which  such 
contracts  derive  their  force  in  foreign  coun- 
tries, cannot  prevail  in  cases  where  it  vio- 
lates the  law  of  our  own  country,  the  law 
of  nature,  or  the  law  of  God.  2  Barn.  & 
Cresw.  448,  471.  And  a  further  exception 
may  be  mentioned,  namely,  that  no  nation 
will  regard  or  enforce  the  revenue  laws  of 
another  country.     Cas.  Temp.  85,  89, 194. 

4.  When  the  contract  is  entered  into  in 
one  place,  to  be  executed  in  another,  there 
are  two  loci  contractus;  the  locus  celebraii 
contractus,  and  the  locus  solutionis;  the 
former  governs  in  everything  which  relates 
to  the  mode  of  construing  the  contract,  the 
meaning  to  be  attached  to  the  expressions, 
and  the  nature  and  validity  of  the  engage- 
ment ;  but  the  latter  governs  the  perform- 
ance of  the  agreement.  8  N.  S.  34.  Vide 
15  Serg.  &  Rawle,  84 ;  2  Mass.  R.  88  ;  1 
Nott  &  M'Cord,  173 ;  2  Harr.  &  Johns. 
193,  221 ;  2  N.  H.  Rep.  42 ;  5  Id.  401 ; 
2  John.  Cas.  355 ;  5  Pardes.  n.  1482 ;  Bao. 
Abr.  Bail  in  Civil  Causes,  B  5 ;  1  Com. 
Dig.  545,  n. ;  1  Supp.  to  Ves.  jr.  270 ;  3 
Ves.  198  ;  5  Ves.  750. 

Lex  lonoobardobum.  The  name  of  an 
ancient  code  in  force  among  the  Lombards. 
It  contains  many  evident  traces  of  feudal 
policy.  It  survived  the  destruction  of  the 
ancient  government  of  Lombardy,  by  Char- 
lemagne, and  is  said  to  be  still  partially 
in  force  in  some  districts  of  Italy. 

Lex  mercatoria.  That  system  of  laws 
which  is  adopted-  by  all  commercial  na- 
tions, and  which,  therefore,  constitutes  a 
part  of  the  law  of  the  land.  Tide  Law 
Merchant.   . 

Lex  talionis.  The  law  of  retaliation ; 
an  example  of  which  is  given  in  the  law  of 
Moses,  an  eye  for  an  eye,  a  tooth  for  a 
tooth,  &c. 

2.  Jurists  and  writers  on  international 
law  are  divided  as  to  the  right  of  one  na- 
tion punishing  with  death,  by  way  of  retalia- 
tion, the  citizens  or.  subjects  of  another 
nation ;  in  the  United  States  no  example  of 
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guch  barbarity  has  ever  been  witnessed ;  but 
prisoners  bare  been  kept  in  close  confinement 
in  retaliation  for  the  same  conduct  towards 
American  prisoners.  Vide  Rutherf.  Inst, 
b.  2,  c.  9 ;  Mart.  Law  of  Nat.  b.  8,  c.  1, 
b.  3,  note  ;  1  Kent,  Com.  93. 

3.  Writers  on  tbe  law  of  nations  bave 
divided  retaliation  into  vindictive  and  ami- 
able. By  tbe  former  are  meant  those  acts 
of  retaliation  wbicb  amount  to  a  war ;  by 
the  latter  tbose  acts  of  retaliation  wbicb 
correspond  to  tbe  acts  of  the  other  nation 
under  similar  circumstances.  Wheat.  Intern. 
Law,  pt.  4,  c.  lj  §  1. 

Lex  teril£.  The  law  of  tbe  land.  The 
phrase  is  used  to  distinguish  this  from  tbe 
civil  or  Roman  law. 

2.  By  lex  terras,  as  used  in  Magna 
Chart  a,  is  meant  one  process  of  law,  namely, 
proceeding  by  indictment  or  presentment  of 
good  and  lawful  men.  2  Inst.  50;  19 
Wend.  659;  4  Dev.  R.  15.  In  the  con- 
stitution of  Tennessee,  the  words  "  the  law 
of  the  land "  signify  a  general  and  pubKc 
law,  operating  equally  upon  every  member 
of  the  community.     10  Yerg.  71. 

LEY.  This  word  is  old  French,  a  cor- 
ruption of  foi,  and  signifies  law ;  for  exam- 
ple, Terznes  de  la  Ley,  Terms  of  the  Law.  In 
another,  and  an  old  technical  sense,  ley 
signifies  an  oath,  or  the  oath  with  compur- 
gators; as,  il  tend  sa  ley  aiu  pleyntiffe. 
Brit.  c.  27. 

Let-gagee-     Wager  of  Law?  (q.  v.) 

LIABILITY.  Responsibility;  the  state 
of  one  who  is  bound '  in  law  and  justice  to 
do  something  which  may  be  enforced  by  ac- 
tion. This  liability  may  arise  from  contracts 
either  express  or  implied,  or  in  consequence 
of  torts  committed. 

2.  The  liabilities  of  one  man  are  not  in 
general  transferred  to  his  representatives, 
further  tban  to  reach  the  estate  in  bis  hands. 
For  example,  an  executor  is  not  responsible 
for  tbe  liabilities t  of  his  testator  further 
than  the  estate  of  the  testator  which  has 
come  to  bis  bands.  See  Hamm.  on  Part. 
169, 170. 

3.  Tbe  husband  is  liable  for  his  wife's 
contracts  made  dum  sola,  and  for  those  made 
during  coverture  for  necessaries,  and  for 
torts  committed  either  while  she  was  sole  or 
since  her  marriage  with  him ;  but  this  lia- 
bility continues  only  during  the  coverture 
sa  to  ber  torts,  or  even  her  contracts  made 
before  marriage ;  for  the  latter,  however,  he 
may  be  sued  as  ber  executor  or  adminis- 
trator, when  be  assumes  that  character. 


4.  A  master  is  liable  for  the  acts  of  his 
servant  while  in  his  employ,  performed  in 
the  usual  course  of  his  business,  upon  tbe 
presumption  that  they  have  been  authorized 
by  him ;  but  he  is  responsible  only  in  a  civil 
point  of  view  and  not  criminally,  unless  the 
acts  have  been  actually  authorized  by  him. 
See  Bouv.  Inst.  Index,  h.  t.;  Driver;  Quasi 
Offence;  Servant. 

LIBEL,  practice.  A  libel  has  been  de- 
fined to  be  "  the  plaintiff's  petition  or  alle- 
gation, made  and  exhibited  in  a  judicial 
process,  with  some  solemnity  of  law ;"  it  is 
also  said  to  be  "a  short  and  well  ordered 
writing,  setting  forth  in  a  clear  manner,  as 
well  to  the  judge  as  to  the  defendant,  tho 
plaintiff's  or  accuser's  intention  in  judg- 
ment." It  is  a  written  statement  by  a 
plaintiff,  of  bis  cause  of  action,  and  of  the 
relief  he  seeks  to  obtain  in  a  suit.  Law's 
Eccl.  Law,  147  ;  Ayl.  Par.  346  ;  Shelf,  on 
M.  &  D.  506 ;  Dunl.  Adm.  Pr.  Ill ;  Betts. 
Pr.  17 ;  Proct.  Pr.  h.  t.;  2  Chit.  Pr.  487, 
533. 

2.  The  libel  should  be  a  narrative,  spe- 
cious, clear,  direct,  certain,  not  general  nor 
alternative.  3  Law's  Eccl.  Law,  147.  It 
should  contain,  substantially,  the  following 
requisites :  1.  The  name,  description,  and 
addition  of  tho  plaintiff,  who  makes  his  de- 
mand by  bringing  bis  action.  2.  Tbe  name, 
description,  and  addition  of  the  defendant. 
3.  The  name  of  the  judge,  with  a  respectful 
designation  of  his  office  and  court.  4.  The 
thing  or  relief,  general  or  special,  which  is 
demanded  in  the  suit.  5.  The  grounds 
upon  which  the  suit  is  founded.  All  these 
things  are  summed  up  in  Latin,  as  follows : 

Quis,  quid,  coram  quo,  quo  jure  petitur,  et  a  quo, 
Itecte  composilus  quique  libel!  us  habet : 

which  has  been  translated, 

Each  plaintiff  and  defendant's  name, 
And  elce  the  judge  who  trie*  the  name , 
The  thing  demanded  and  the  right  whereby 
You  urge  to  have  it  granted  instantly : 
He  doth  a  libel  write  and  well  compote, 
Who  forms  the  same,  omitting  none  of  thofe. 

3.  The  form  of  a  libel  is  either  simple 
or  articulate.  The  simple  form  is,  when 
the  cause  of  action  is  stated  in  a  continuous 
narration,  when  the  cause  of  action  can  be 
briefly  set  forth.  The  articulate  form,  is 
when  the  cause  of  action  is  stated  in  dis- 
tinct allegations,  or  articles.  2  Law's  Eccl. 
Law,  148 ;  Hall's  Adm.  Pr.  123 ;  7  Cranch, 
349.  The  material  facts  should  be  stated 
in  distinct  articles  in  the  libel,  with  as  much 
exactness  and  attention  to  times  and  cir- 
cumstances, as  in  a  declaration  at  common 
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law.  4  Mason,  541.  Pompous  diction  and 
strong  epithets  are  out  of  place  in  a  legal 
paper  designed  to  obtain  the  admission  of 
the  opposite  party  of  the  averments  it  con- 
tains, or  to  lay  before  the  court  the  facts 
which  the  actor  will  prove. 

4.  Although  there  is  no  fixed  formula 
for  libels,  and  the  courts  will  receive  such 
an  instrument  from  the  party  in  such  form 
as  his  own  skill,  or  that  of  his  counsel  may 
enable  him  to  give  it,  yet  long  usage  has 
sanctioned  forms,  which  it  may  be  most  pru- 
dent to  adopt.  The  parts  and  arrangement 
of  libels  commonly  employed  are, 

5. — 1.  The  address  to  the  court ;  as, 
To  the  Honorable  John  K.  Kane,  Judge 
of  the  district  court  of  the  United  States, 
within  and  for  the  eastern  district  of  Penn- 
sylvania. 

6. — 2.  The  names  and  descriptions  of 
the  parties.  Persons  competent  to  sue  at 
common  law  may  be  parties  libellants,  and 
similar  regulations  obtain  in  the  admiralty 
courts  and  the  common  law  courts,  respect- 
ing those  disqualified  from  suing  in  their 
own  right  or  name.  Married  women  prose- 
cute by  their  husbands,  or  by  prochein  ami, 
when  the  husband  has  an  adverse  interest 
to  hers ;  minors,  by  guardians,  tutors,  or 
prochein  ami;  lunatics  and  persons  non 
compos  mentis,  by  tutor,  guardian  ad  litem, 
or  committee ;  the  rights  of  deceased  per- 
sons are  prosecuted  by  executors  or  admi- 
nistrators ;  and  corporations  are  represented 
and  proceeded  against  as  at  common  law. 

7. — 3.  The  averments  or  allegations 
setting  forth  the  cause  of  action.  These 
should  be  conformable  to  the  truth,  and  so 
framed  as  to  correspond  with  the  evidence. 
Every  fact  requisite  to  establish  the  libel- 
Ian  t's  right  should  be  clearly  stated,  so  that 
it  may  be  directly  met  by  the  opposing  party 
by  admission,  denial  or  avoidance ;  this  is 
the  more  necessary,  because  no  proof  can 
be  given,  or  decree  rendered,  not  covered 
by  and  conformable  to  the  allegations.  1 
Law's  Eccl.  Laws,  150 ;  Hall's  Pr.  126 : 
Dunl.  Adm.  Pr.  113 ;  7  Cranch,  394. 

8. — 4.  The  conclusion,  or  prayer  for 
relief  and  process ;  the  prayer  should  be  for 
the  specific  relief  desired ;  for  general  re- 
lief, as  is  usual  in  bills  in  chancery ;  the 
oonclusion  should  also  pray  for  general  or 
particular  process.  Law's  Eccl.  Law,  149 ; 
and  see  3  Mason,  R.  503.  Interrogatories 
are  sometimes  annexed  to  the  libel ;  when 
this  is  the  case,  there  is  usually  a  special 
prayer,  that  the  defendant  may  be  required 


to  answer  the  libel,  and  the  interrogatories 
annexed  and  propounded.  This,  however, 
is  a  dangerous  practice,  because  it  renders 
the  answers  of  the  defendant  evidence, 
which  must  be  disproved  by  two  witnesses, 
or  by  one  witness,  corroborated  by  very 
strong  circumstances. 

9.  The  libel  is  the  first  proceeding  in  a 
suit  in  admiralty  in  the  courts  of  the  United 
States.  3  Mason,  R.  504.  It  is  also  used 
in  some  other  courts.  Vide,  generally, 
Dunl.  Adm.  Pr.  ch.  3;  Bett's  Adm.  Pr. 
s.  3  ;  Shelf,  on  M.  &  D.  506  ;  Hall's  Adm. 
Pr.  Index,  h.  t.;  3  Bl.  Com.  100;  Ayl.Par. 
Index,  h.  t.;  Com.  Dig.  Admiralty,  E ;  2 
Roll.  Ab.  298. 

Libel,  libellus,  criminal  law.  A  mali- 
cious defamation  expressed  either  in  printing 
or  writing,  or  by  signs  or  pictures,  tending 
to  blacken  the  memory  of  one  who  is  dead, 
with  intent  to  provoke  the  living ;  or  the 
reputation  of  one  who  is  alive,  and  to  ex- 
pose him  to  public  hatred,  contempt,  or  ridi- 
cule. Hawk.  b.  1,  c.  73,  s.  1 ;  Wood's 
Inst.  444 ;  4  Bl.  Com.  150  :  2  Chitty,  Cr. 
Law,  867 ;  Holt  on  Lib.  73  j  5  Co.  125  ; 
Salk.  418  ;  Ld.  Raym.  416  ;  4  T.  R.  126  ; 
4  Mass.  R.  168  ;  9  John.  214  ;  1  Den. 
Rep.  347 ;  2  Pick.  R.  115  ;  2  Kent,  Com. 
13.  It  has  been  defined  perhaps  with  more 
precision  to  be  a  censorious  or  ridiculous 
writing,  picture  or  sign,  made  with  a  mali- 
cious or  mischievous  intent,  towards  govern- 
ment, magistrates  or  individuals.  3  John. 
Cas.  354  ;  9  John.  R.  215  ;  5  Binn.  340. 

2.  In  briefly  considering  this  offence, 
we  will  inquire,  1st.  By  what  mode  of  ex- 
pression a  libel  may  be  conveyed.'  2d.  Of 
what  kind  of  defamation  it  must  consist. 
3d.  How  plainly  it  must  be  expressed.  4th. 
What  mode  of  publication  is  essential. 

3. — 1.  The  reduction  of  the  slanderous 
matter  to  writing,  or  printing,  is  the  most 
usual  mode  of  conveying  it.  The  exhibi- 
tion of  a  picture,  intimating  that  which  in 
print  would  be  libelous,  is  equally  criminal. 
2  Camp.  512 ;  5  Co.  125  ;  2  Serg.  &  Rawle, 
91.  Fixing  a  gallows  at  a  man's  door, 
burning  him  in  effigy,  or  exhibiting  him  in 
any  ignominious  manner,  is  a  libel.  Hawk, 
b.  1,  c.  73,  s.  2 ;  11  East,  R.  227. 

4. — 2.  There  is  perhaps  no  branch  of 
the  law  which  is  so  difficult  to  reduce  to 
exact  principles,  or  to  compress  within  a 
small  compass,  as  the  requisites  of  a  libel. 
All  publications  denying  the  Christian  reli- 
gion to  be  true  ;  11  Serg.  &  Rawle,  394 ; 
Holt  on  Libek,  74 ;  8  Johns.  R.  290  j  Vent. 
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293 ;  Keb.  607  ;  all  writings  subversive  of 
morality  and  tending  to  inflame  the  passions 
by  indecent  language,  are  indictable  at  com- 
mon law.     2  Str.  790 ;  Holt  on  Libels,  82 ; 

4  Burr.  2527.  In  order  to  constitute  a 
libel,  it  is  not  necessary  that  anything  cri~ 
ninal  should  be  imputed  to  the  party  in- 
jured ;  it  is  enough  if  the  writer  has  exhi- 
bited him  in  a  ludicrous  point  of  view ;  has 
pointed  him  out  as  an  object  of  ridicule  or 
disgust ;  has,  in  short,  done  that  which  has 
a  natural  tendency  to  excite  him  to  revenge. 
2  Wils.  403 ;  Bacon's  Abr.  Libel,  A  2 ;  4 
Taunt.  355  ;  3  Camp.  214  ;  Hardw.  470  ; 

5  Binn.  349,  The  case  of  Villars  v.  Mons- 
lej,  2  Wils.  403,  above  cited,  was  grounded 
upon  the  following  verses,  which  were  held 
to  be  libelous,  namely : — 

"  Old  Villar*,  «o  strong  of  brimstone  you  smell, 
A«  if  not  long  since  you  bad  got  out  of  bell, 
Bar  thi*  damnable  »mell  I  no  longer  can  bear, 
Therefore  I  desire  you  would  come  no  mope  here  ; 
You  old  stinJring,  old  nasty,  old  itchy,  old  toady 
If  you  come  any  more  you  shall  pay  for  your  board) 
You'll  therefore  take  I  his  as  a  warning  from  me. 
And  never  enter  the  doors,  while  the  v  belong  to  J.  P. 

Wilncot,  December  4,  1767." 

5.  Libels  against  the  memory  of  the 
dead,  which  have  a  tendency  to  create  a 
breach  of  the  peace,  by  inciting  the  friends 
and  relatives  of  the  deceased  to  avenge  the 
insult  of  the  family,  render  their  authors 
liable  to  legal  animadversion.  5  Co.  123  ; 
5  Binn.  281 ;  2  Chit.  Cr.  Law,  868 ;  4  T. 
R.  186. 

6. — 3.  m  If  the  matter  be  understood  as 
scandalous,  and  is  calculated  to  excite 
ridicule  or  abhorrence  against  the  party 
intended,  it  is  libelous,  however  it  may  be 
expressed.  5  East,  463 ;  1  Price,  11,  17 ; 
Hob.  215  ;  Chit.  Cr.  Law,  868 ;  2  Campb. 
512. 

7. — 4.  The  malicious  reading  of  a  libel 
to  one  or  more  persons,  it  being  on  the 
shelves  in  a .  bookstore,  as  other  books,  for 
sale ;  and  where  the  defendant  directed  the 
libel  to  be  printed,  took  away  some  and  left 
others :  these  several  aets  have  been  held  to 
be  publications.  The  sale  of  each  copy, 
where  several  copies  have  been  sold,  is  a 
distinct  publication,  and  a  fresh  offence. 
The  publication  must  be  malicious;  evi- 
dence of  the  malice  may  be  either  express 
or  implied.  Express  proof  is  not  necessary : 
for  where  a  man  publishes  a  writing  which 
on  the  face  of  it  is  libelous,  the  law  pre- 
lumes  he  does  so  from  that  malicious  inten- 
tion which  constitutes  the  offence,  and  it  is 
unnecessary,  on  the  part  of  the  prosecution, 


to  prove  any  circumstance  from  which  malice 
may  be  inferred.  But  no  allegation,  however 
false  and  malicious,  contained  in  answers  to 
interrogatories,  in  affidavits  duly  made,  or 
any  other  proceedings  in  courts  /of  justice, 
or  petitions  to  the  legislature,  are  indictable. 
4  Co.  14 :  2  Burr.  807 ;  Hawk.  B.  1,  c.  73, 
s.  8 ;  1  Saund.  131,  n.  1 ;  1  Lev.  240  j  2 
Chitty's  Cr.  Law,  869 ;  2  Serg.  &  Kawle, 
23.  It  is  no  defence  that  the  matter  pub- 
lished is  part  of  a  document  printed  by 
order  of  the  house  of  commons.  9  A.  & 
E.  1. 

8.  The  publisher  of  a  libel  is  liable  to 
be.  punished  criminally  by  indictment;  2 
Chitty's  Cr.  Law,  875 ;  or  is  subject  to  an 
action  on  the  case  by  the  party  grieved. 
Both  remedies  may  be  pursued  at  the  same 
time.  Yide,  generally,  Holt  on  Libels; 
Starkie  on  Slander ;  1  Harr.  Dig.  Case,  I.; 
Chit.  Cr.  L.  Index,  h.  t. ;  Chit.  Pr.  Index, 
h.  t. 

Libel  of  accusation.  A  term  used  in 
Scotland  to  designate  the  instrument  which 
contains  the  charge  against  a  person  accused 
of  a  crime.  Libels  are  of  two  kinds,  namely, 
indictments  and  criminal  letters. 

2.  Every  libel  assumes  the  form  of  what 
is  termed  in  logic,  a  syllogism.  It  is  first 
stated  that  some  particular  kind  of  act  is 
criminal ;  as,  that  "  theft  is  a  crime  of  a 
heinous  nature,  and  severely  punishable." 
This  proposition  is  termed  the  major.  It  is 
next  stated  that  the  person  accused  is  guilty 
of  the  crime  so  named,  "  actor,  or  art  and 
part."  This,  with  the  narrative  of  the  man- 
ner in  which,  and  the  time  when  the  offence 
was  committed,  is  called  the  minor  proposi- 
tion of  the  libel.  The  conclusion  is,  that  all 
or  part  of  the  facts  being  proved,  or  admit- 
ted by  confession,  the  panel  "  ought  to  be 
punished  with  the  pains  of  the  law,  to  deter 
others  from  committing  the  like  crime  in 
all  time  coming."  Burt.  Man.  Pub.  L.  300, 
301. 

LIBELLANT.  The  party  who  files  a 
libel  in  a  chancery  or  admiralty  case,  cor- 
responding to  the  plaintiff  in  actions  in  the 
common  law  courts,  is  called  the  libellant. 

LIBELLEE.  A  party  against  whom  a 
libel  has  been  filed  in  chancery  proceedings, 
or  in  admiralty,  corresponding  to  the  de- 
fendant in  a  common  law  suit. 

LIBER.  A  book  ;  a  principal  subdivi- 
sion of  a  literary  work  :  thus,  the  Pandects, 
or  Digest  of  the  Civil  Law,  is  divided  into 
fifty  books. 

Liber  assisartjm.    The  book  of  assizes, 
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or  picas  of  the  orown ;  being  the  fifth  part 
of  the  Year  Books,  (q.  v.) 

Liber  fetjd  rum.  A  code  of  the  feudal 
law,  which  was  compiled  by  direction  of  the 
emperor  Frederick  Barbarossa,  and  publish- 
ed in  Milan,  in  1170.  It  was  called  the 
Liber  Feudorumy  and  was  divided  into  five 
books,  of  which  the  first,  second,  and  some 
fragments  of  the  others  still  exist,  and  are 
printed  at  the  end  of  all  the  modern  edi- 
tions of  the  Corpus  Juris  Civilis.  Giannone, 
B.  13,  c.  3 ;  Cruise's  Dig.  Prel.  Diss.  c.  1, 
§31. 

Liber  homo.  A  freeman  lawfully  compe- 
tent to  act  as  a  juror.  Raym.  417 ;  Keb.  563. 

LIBERATE,  English  practice.  A  writ 
which  issues  on  lands,  tenements,  and  chat- 
tels, being  returned  under  an  extent  on  a 
statute  staple,  commanding  the  sheriff  to 
deliver  them  to  the  plaintiff,  by  the  extent 
and  appraisement  mentioned  in  the  writ  of 
extent,  and  in  the  sheriff's  return  thereto. 
See  Com.  Dig.  Statute  Staple,  D  6. 

LIBERATION,  civil  law.  This  term 
is  synonymous  with  payment.  Dig.  50, 16, 
47.  It  is  the  extinguishment  of  a  contract 
by  which  he  who  was  bound  becomes  free, 
or  liberated.     Wolff,  Dr.  de  la  Nat.  6  749. 

LIBERTI,  MBERTINI.  These  two 
words  were,  at  different  times,  made  to  ex- 
press among  the  Romans,  the  condition  of 
those  who,  having  been  slaves,  had  been 
made  free.  1  Brown's  Civ.  Law,  99.  !£here 
is  some  distinction  between  these  words. 
By  libertus,  was  understood  the  freedman, 
when  considered  in  relation  to  his  patron, 
who  had  bestowed  liberty  upon  him;  and 
he  was  called  libertinus9  when  considered  in 
relation -to  the  state  he  occupied  in  society 
since  his  manumission.  Lee.  El.  Dr.  Rom. 
§93. 

LIBERTY.  Freedom  from  restraint. 
The  power  of  acting  as  one  thinks  fit,  with- 
out any  restraint  or  control,  except  from 
the  laws  of  nature. 

2.  Liberty  is  divided  into  civil,  natural, 
personal,  and  political. 

3.  Civil  liberty  is  the  power  to  do  whatr 
ever  is  permitted  by  the  constitution  of  the 
state  and  the  laws  of  the  land.  It  is  no 
other  than  natural  liberty,  so  far  restrained 
by  human  laws,  and  no  further,  operating 
equally  upon  all  the  citizens,  as  is  necessary 
and  expedient  for  the  general  advantage  of 
the  public.  1  Black.  Com.  125:  Paley's 
Mor.  Phil.  B.  6,  c.  5 ;  Swift's  Syst.  12. 

4.  That  system  of  laws  is  alone  calcu- 
lated to  maintain  civil  liberty,  which  leaves 


the  citizen  entirely  master  of  his  own  con* 
duct,  except  in  those  points  in  which  the 
public  good  requires  some  direction  and  re* 
straint.  When  a  man  is  restrained  in  his 
natural  liberty  by  no  municipal  laws  but 
those  which  are  requisite  to  prevent  his  vio- 
lating the  natural  law,  and  to  promote  the 
greatest  moral  and  physical  welfare  of  the 
community,  he  is  legally  possessed  of  the 
fullest  enjoyment  of  his  civil  rights  of  indi- 
vidual liberty.  But  it  must  not  be  inferred 
that  individuals  are  to  judge  for  themselves 
how  far  the  law  may  justifiably  restrict  their 
individual  liberty ;  for  it  is  necessary  to  the 
welfare  of  the  commonwealth,  that  the  law 
should  be  obeyed  -,  and  thence  is  derived  the 
legal  maxim,  that  no  man  may  be  wiser,  than 
the  law. 

5.  Natural  liberty  is  the  right  which 
nature  gives  to  all  mankind,  of  disposing  of 
their  persons  and  property  after  the  manner 
they  judge  most  consonant  to  their  happi- 
ness, on  condition  of  their  acting  within  the 
limits  of  the  law  of  nature,  and  that  they 
do  not  in  any  way  abuse  it  to  the  prejudice 
of  other  men.  Burlamaqui,  c.  3,  s.  15  j  1 
Bl.  Com.  125. 

6.  Personal  liberty  is  the  independence 
of  our  actions  of  all  other  will  than  our  own. 
Wolff,  Ins.  Nat.  §  77.  It  consists  in  the 
power  of  locomotion,  of  changing  situation, 
or  removing  one's  person  to  whatever  place 
one's  inclination  may  direct,  without  impri- 
sonment or  restraint,  unless  by  due  course 
of  law.     1  Bl.  Com.  134. 

7.  Political  liberty  may  be  defined  to 
be  the  security  by  which,  from  the  constitu- 
tion, form  and  nature  of  the  established  go- 
vernment, the  citizens  enjoy  civil  liberty. 
No  ideas  or  definitions  are  more  distinguish- 
able than  those  of  civil  and  political  liberty, 
yet  they  are. generally  confounded.  1  BL 
Com.  6,  125.  The  political  liberty  of  a 
state  is  based  upon  those  fundamental  laws 
which  establish  the  distribution  of  legislative 
and  executive  powers.  The  political  liberty 
of  a  citizen  is  that  tranquillity  of  mind, 
which  is  the  effect  of  an  opinion  that  he  is 
in  perfect  security ;  and  to  insure  this  se- 
curity, the  government  must  be  such  that 
one  citizen  shall  not  fear  another. 

8.  In  the  English  law,  by  liberty  is 
meant  a  privilege  held  by  grant  or  prescrip- 
tion, by  which  some  men  enjoy  greater  bene- 
fits than  ordinary  subjects.  A  liberty  is  also 
a  territory,  with  some  extraordinary  privi- 
lege. 

9.  By  liberty  or  liberties,  is  also  under- 
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stood  a  pari  of  a  town  or  city,  as  the 
Northern  Liberties  of  the  city  of  Philadel- 
phia.    The  same  as  Faubourg,  (q.  y.) 

LIBERTY   OF   THE  PRESS.      The  light   to 

print  and  publish  the  truth,  from  good  mo- 
tives, and  for  justifiable  ends.  3  Johns. 
Cas.  394. 

2.  This  right  is  secured  by  the  consti- 
tution of  the  United  States.  Amendments, 
art.  1.  The  abuse  of  the  right  is  punished 
criminally,  by  indictment ;  civilly,  by  ac- 
tion. Vide  Judge  Cooper's  Treatise  on  the 
Law  of  Libel,  and  the  Liberty  of  the  Press, 
passim;  and  article  Libel. 

Liberty  of  speech.  The  right  given  by 
the  constitution  and  the  laws  to  public  sup- 
port in  speaking  facts  or  opinions. 

2.  In  a  republican  government,  like 
ours,  liberty  of  speech  cannot  be  extended 
too  far,  when  its  object  is  the  public  good. 
It  is,  therefore,  wisely  provided  by  the 
constitution  of  the  United  States,  that  mem- 
bers of  congress  shall  not  be  called  to  ac- 
count for  anything  said  in  debate;  and 
similar  provisions  are  contained  in  the  con- 
stitutions of  the  several  states  in  relation 
to  the  members  of  their  respective  legisla- 
tures. This  right,  however,  does  not  ex- 
tend beyond  the  mere  speaking;  for  if  a 
member  of  congress  were  to  reduce  his 
speech  to  writing  and  cause  it  to  be  printed, 
it  would  no  longer  bear  a  privileged  cha- 
racter, and  he  might  be  held  responsible  for 
a  libel,  as  any  other  individual.  Bac.  Ab. 
Libel,  B.     See  Debate. 

3.  The  greatest  latitude  is  allowed  by 
the  common  law  to  counsel ;  in  the  discharge 
of  his  professional  duty  he  may  use  strong 
epithets,  however  derogatory  to  other  per- 
sons they  may  be,  if  pertinent  to  the  cause, 
and  stated  in  his  instructions,  whether  the 
thing  were  true  or  false.  But  if  he  were 
maliciously  to  travel  out  of  his  case  for  the 
purpose  of  slandering  another,  he  would  be 
liable  to  an  action,  and  amenable  to  a  just 
and  often  more  efficacious  punishment  in- 
flicted by  public  opinion.  3  Ohit.  Pr. 
887.  No  respectable  counsel  will  indulge 
hsnself  with  unjust  severity;  and  it  is 
doubtless  the  duty  of  the  court  to  prevent 
any  such  abuse. 

LIBERUM  TENEMENTUM,  pleading. 
The  name  of  a  plea  in  an  action  of  trespass, 
by  which  the  defendant  claims  the  locus  in 
quo  to  be  his  soil  and  freehold,  or  the  soil 
and  freehold  of  a  third  person,  by  whose 
command  he  entered.  2  Salk.  453 ;  7  T. 
R.  355 ;  1  Saund.  299,  b,  note. 
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Libebjjm  tenementum,  estate.  The  same 
as  freehold,  (q.  v.)  or  frank  tenement.  2 
Bouv.  Inst.  n.  1690. 

LICENSE,  contracts.  A  right  given  by 
some  competent  authority  to  do  an  act,  which 
without  such  authority  would  be  illegal. 
The  instrument  or  writing  which  secures 
this  right,  is  also  called  a  license.  Vide 
Ayl.  Parerg.  353 ;  15  Vin.  Ab.  92 ;  Ang. 
Wat.  Go.  61>  85. 

2.  A  license  is  express  or  implied.  An 
express  license  is  one  which  in  direct  terms 
authorizes  the  performance  of  a  certain  act ; 
as  a  license  to  keep  a  tavern  given  by  pub- 
lic authority. 

3.  An  implied  license  is  one  which  though 
not  expressly  given,  may  be  presumed  from 
the  acts  of  the  party  having  a  right  to  give 
it  The  following  are  examples  of  such 
licenses :  1 ,  When  a  man  knocks  at  another's 
door,  and  it  is  opened,  the  act  of  opening 
the  door  licenses  the  former  to  enter  the 
house  for  any  lawful  purpose,  See  Hob. 
62.  2.  A  servant  is,  in  consequence  of  his 
employment,  licensed  to  admit  to  the  house 
those  who  come  on  his  master's  business, 
but  only  such  persons.  Selw.  N.  P.  999  • 
Oro.  Eliz.  246.  It  may ,  Japwever,  be  in- 
ferred from  circumstances -that  the  servant 
has  authority  to  invite  whom  he  pleases  to 
the  house,  for  lawful  purposes.  See  2 
Greenl.  Ev.  §  427 ;  Entry. 

4.  A  license  is  either  a  bare  authority, 
without  interest,  or  it  is  coupled  with  an 
interest.  1.  A  bare  license  must  bo  exe- 
cuted by  the  party  to  whom  it  is  given  in 
person,  and  cannot  be  made  over  or  assigned 
by  him  to  another ;  and,  being  without  con- 
sideration, may  be  revoked  at  pleasure,  as 
long  as  it  remains  executory ;  39  Hen.  VI. 
M.  12,  page  7 ;  but  when  carried  into  effect, 
either  partially  or  altogether,  it  can  only  be 
rescinded,  if  in  its  nature  it  will  admit  of 
revocation,  by  placing  the  other  side  in  the 
same  situation  in  which  he  stood  before  he 
entered  on  its  execution.  8  East,  R.  308  ; 
Palm.  71 ;  S.  C.  Poph.  151 ;  S.  C.  2  RoU. 
Rep.  M3, 152. 

5. — 2.  When  the  license  is  coupled  with 
ah  interest,  the  authority  conferred  is  not 
properly  a  mere  permission  but  amounts  to 
a  grant,  which  cannot  be  revoked,  and  it 
may  then  be  assigned  to  a  third  person.  5 
Hen.  V.,  M.  1,  page  1 ;  2  Mod.  317 ;  7  Bing. 
693 ;  8  East,  809;  5  B.  &  0.  221 ;  7  D. 
&  R.  783 ;  Grabb  on  R.  P.  §  521  to  525 ; 
14  S.  &  R.  267;  4  S.  &  R.  241;  2  Eq. 
Gas.  Ab.  522.  When  the  license  is  coupled 
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with  an  interest,  the  formalities  essential  to 
confer  such  interest  should  be  observed. 
Say.  R.  3 ;  6  East,  R.  602 ;  8  East,  R. 
310,  note.  See  14  S.  &  R.  267 ;  4  S. 
&  R.  241;  2  Eq.  Cas.  Ab.  522;  11 
Ad.  &  El.  34,  39 ;  S.  G.  39  Eng.  C.  L. 
R.19. 

License,  international  law.  An  authority 
given  by  one  of  two  belligerent  parties,  to 
the  citizens  or  subjects  of  the  other,  to  carry 
on  a  specified  trade. 

2.  The  effects  of  the  license  are  to  sus- 
pend or  relax  the  rules  of  war  to  the  extent 
of  the  authority  given.  It  is  the  assumption 
of  a  state  of  peace  to  the  extent  of  the 
license.  In  the  country  which  grants  them, 
licenses  to  carry  on  a  pacifio  commerce  are 
stricti  juris,  as  being  exceptions  to  the 
general  rule;  though  they  are  not  to  be 
construed  with  pedantic  accuracy,  nor  will 
every  small  deviation  be  held  to  vitiate  the 
fair  effect  of  them.  4  Rob.  Rep.  8 ;  Chitty, 
Law  of  Nat.  1  to  5,  and  260 ;  1  Kent,  Com. 
164,  85. 

License,  pleading.  The  name  of  a  plea 
of  justification  to  an  action  of  trespass.  A 
license  must  be  specially  pleaded,  and  can- 
not, like  liberum  tenementum,  be  given  in 
evidence  under  the  general  issue.  2.  T.  R. 
166,  168. 

Licensee.  One  to  whom  a  license  has 
been  given!     1  M.  G.  &  S.  699  n. 

MCENTIA  CONCORD  ANDI,  estates, 
conveyancing,  practice.  When  an  action 
is  brought  for  the  purpose  of  levying  a  fine, 
the  defendant;  knowing  himself  to  be  in  the 
wrong,  is  supposed  to  make  overtures  of  ac- 
commodation to  the  plaintiff,  who  accepts 
them ;  but  having  given  pledges  to  prosecute 
his  suit,  applies  to  the  court,  upon  the  re- 
turn of  the  writ  of  covenant,  for  leave  to 
make  the  matter  up ;  this,  which  is  readily 
granted,  is  called  the  licentia  concordandi. 
5  Rep.  39;  Cruise,  Dig.  tit.  35,  o.  2, 
22. 

LICENTIA  LOQUENDL  Imparlance, 
(q.  v.) 

LICENTIOUSNESS.  The  doing  what 
one  pleases  without  regard  to  the  rights  of 
others ;  it  differs  from  liberty  in  this,  that 
the  latter  is  restrained  by  natural  or  posi- 
tive law,  and  consists  in  doing  whatever  we 
please,  not  inconsistent  with  the  rights  of 
others,  whereas  the  former  does  not  respect 
those  rights.     Wolff,  Inst.  §  84. 

LICET  SjEPIUS  REQUISITUS,  plead- 
ing,  practice.  Although  often  requested. 
It  is  usually  alleged  in  the  declaration  that 


the  defendant,  licet  sapius  requisites,  &c,  he 
did  not  perform  the  contract,  the  violation  of 
which  is  the  foundation  of  the  action.  This 
allegation  is  generally  sufficient  when  a  re- 
quest is  not  parcel  of  the  contract.  Indeed, 
in  such  cases,  it  is  unnecessary  even  to  lay 
a  general  request,  for  the  bringing  of  the 
suit  is  itself  a  sufficient  request.  1  Saund. 
33,  n.  2 ;  2  Saund.  118,  note,  3 :  Plowd. 
128  ;  1  Wils.  83 ;  2  H.  Bl.  131 ;  1  John. 
Cas.  99,  819 ;  7  John.  R.  462  ;  18  John. 
R.  485  ;  8  M.  &  S.  150.     Vide  Demand. 

LICET.  It  is  lawful ;  not  forbidden  by 
law.  Id  omne  lioitum  est,  quod  non  est 
legibus  prohibitum ;  quamobrem,  quod,  lege 
permittente,  fit,  poenam  non  meretur. 

LICIT ATION.  A  sale  at  auction ;  a 
sale  to  the  highest  bidder. 

LIDFORD  LAW.     Vide  Lynch  Law. 

TO  LIE.  That  whieh  is  proper,  is  fit ; 
as,  an  action  on  the  case  lies  for  an  injury 
committed  without  force ;  corporeal  here- 
ditaments lie  in  livery,  that  is,  they  pass  by 
livery;  incorporeal  hereditaments  lie  in 
grant,  that  is,  pass  by  the  force  of  the 
grant,  and  without  any  livery.  Vide  Lying 
in  grant. 

LIEGE,  from  the  Latin  ligare,  to  bind. 
The  bond  subsisting  between  the  subject 
and  chief,  or  lord  and  vassal,  binding  the 
one  to  protection  and  just  government,  the 
other  to  tribute  and  due  subjection.  The 
prince  or  chief  is  called  liege  lord ;  the  sub- 
jects liege  men.  The  word  is  now  applied 
as  if  the  liegance  or  bond  were  only 
to  attach  the. people  to  the  prince.  Stat. 
8  Hen.  VI.  c.  10  ;  14  Hen,  VIIL  c.  2 ;  1 
Bl.  Com.  367. 

LIEGE  POUSTIE,  Scotch  law.  The 
condition  or  state  of  a  person  who  is  in 
his  ordinary  health  and  capacity,  and  not  a 
minor,  nor  cognosced  as  an  idiot  or  madman, 
nor  under  interdiction,  He  is  then  said  to 
be  in  liege  poustie,  or  in  legitima  potestati, 
and  he  has  full  power  of  disposal  of  his 
property.  1  Bell's  Com.  85,  5th  ed.;  6 
Clark  &  Fin.  540.     Vide  Sui  juris. 

LIEN,  contracts.  In  its  most  extensive 
signification,  this  term  includes  every  case 
in  which  real  or  personal  property  is  charged 
with  the  payment  of  any  debt  or  duty; 
every  sudi  charge  being  denominated  a  lien 
on  the  property.  In  a  more  limited  sense 
it  is  defined  to  be  a  right  of  detaining  the 
property  of  another  until  some  claim  be 
satisfied.  2  East,  235;  6  East,  25;  2 
Campb.  579 ;  2  Meriv.  494 ;  2  Rose,  357  ; 
1  Ball.  R.  345. 
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2.  The  right  of  lien  generally  arises  by 
operation  of  law,  but  in  some  cases  it  is 
created  by  express  contract. 

3.  There  are  two  kinds  of  lien ;  namely, 
particular  and  general.     When  a  person 
claims  a  right  to  retain  property  in  respect 
of  money  or  labor  expended  on  snch  par- 
ticular property,  this  is  a  particular  lien. 
Liens  may  arise  in  three  ways :  1st.  By  ex- 
press contract.     2d.  From  implied  contract, 
as  from  general  or  particular  usage  of  trade. 
3d.  By  legal  relation  between  the  parties, 
which  may  be  created  in  three  ways ;    1. 
When  the  law  casts  an  obligation  on  a  party 
to  do  a  particular  act,  and  in  return  for 
which,  to  secure  him  payment,  it  gives  him 
such  lien ;  1  Esp.  R.  109 ;  6  East,  519 ;  2 
Ld.  Raym.  866  ;  common  carriers  and  inn- 
keepers are  among  this  number.     2.  When 
goods  are  delivered  to  a  tradesman  or  any 
other,  to  expend  his  labor  upon,  he  is  en- 
titled to  detain  those  goods  until  he  is  re- 
munerated for  the  labor  which  he  so  expends. 
2  Roll.  Ab.  92 ;  3  M.  &  S.  167 ;  14  Pick. 
332;  3  Bouv.  Inst.  n.  2514.     8.  When 
goods  have  been  saved  from  the  perils  of 
the  sea,  the  salvor  may  detain  them  until 
his  claim  for  salvage  is  satisfied ;  but  in  no 
other  case  has  the  finder  of  goods,  a  lien. 
2  Salk.  654 ;  5  Burr.  2732  ;  3  Bouv.  Inst, 
n.  2518.    General  liens  arise  in  three  ways  : 
1.  By  the  agreement  of  the  parties.     6  T. 
R.  14 ;    3  Bos.  &  Pull.  42.     2.  By  the 
general  usage  of  trade.     3.  By  particular 
usage  of  trade.    Whitatker  on  Liens,  85 ; 
Prec.  Ch.  580 ;  1  Atk.  235 ;  6  T.  R.  19. 

4.  It  may  be  proper  to  consider  a  few 
general  principles  :  1.  As  to  the  manner  in 
which  a  lien  may  be  acquired.  2.  To  what 
claims  liens  properly  attach.  3.  How  they 
may  be  lost.     4.  Their  effect. 

5. — 1.  How  liens  may  be  acquired.  To 
create  a  valid  lien,  it  is  essential,  1st.  That 
the  party  to  whom  or  by  whom  it  is  acquired 
should  have  the  absolute  property  or  owner- 
ship of  the  thing,  or,  at  least,  a  right  to  vest 
it.  2d.  That  the  party  claiming  the  lien 
should  have  an  actual  or  constructive  pos- 
session, with  the  assent  of  the  party  against 
whom  the  claim  is  made.  3  Chit.  Com. 
Law,  547  ;  Paley  on  Ag.  by  Lloyd,  137  ; 
17  Mass.  R.  197  ;  4  Campb.  R.  291 ;  3  T. 
R.  119  and  783 ;  1  East,  R.  4 ;  7  East,  R. 
5 :  1  Stark.  R.  123 ;  3  Rose,  R.  355  ;  3 
Price,  R.  547  ;  5  Binn.  R.  392.  3d.  That 
the  lien  should  arise  upon  an  agreement, 
express  or  implied,  and  not  be  for  a  limited 
or  specific  purpose  inconsistent  with  the  ex- 


press terms,  or  the  clear  intent  of  the  con- 
tract ;  2  Stark.  R.  272  ;  6  T.  R.  258 ;  7 
Taunt.  278 ;  5  M.  &  S.  180 ;  15  Mass.  389, 
397 ;  as,  for  example,  when  goods  are  de- 
posited to  be  delivered  to  a  third  person,  or 
to  be  transported  to  another  place.  Pal.  on 
Ag.  by  Lloyd,  140. 

6. — 2.  The  debts  or  claims  to  which  liens 
properly  attach.  1st.  In  general,  liens  pro- 
perly attach  on  liquidated  demands,  and  not 
on  those  which  sound  only  in  damages ;  3 
Chit.  Com.  Law,  548;  though  by  an  ex- 
press contract  they  may  attach  even  in  such 
a  case ;  as,  where  the  goods  are  to  be  held  as 
an  indemnity  against  a  future  contingent 
claim  or  damages.  Ibid.  2d.  The  claim 
for  which  the  lien  is  asserted,  must  be  due 
to  the  party  claiming  it  in  his  own  right, 
and  not  merely  as  agent  of  a  third  person. 
It  must  be  a  debt  or  demand  due  from  the 
very  person  for  whose  benefit  the  party  is 
acting,  and  not  from  a  third  person,  although 
the  goods  may  be  claimed  through  him. 
Pal.  Ag.  by  Lloyd,  132. 

7. — 3.  How  a  lien  may  be  lost.  1st.  It 
may  be  waived  or  lost  by  any  act  or  agree- 
ment between  the  parties,  by  which  it  is 
surrendered,  or  becomes  inapplicable.  2d. 
It  may  also  be  lost  by  voluntarily  parting 
with  the  possession  of  the  goods.  But  to 
this  rule  there  are  some  exceptions ;  for  ex- 
ample, when  a  factor  by  lawful  authority 
sells  the  goods  of  his  principal,  and  parts 
with  the  possession  under  the  sale,  he  is 
not,  by  this  act,  deemed  to  lose  his  lien,  but 
it  attaches  to  the  proceeds  of  the  sale  in 
the  hands  of  the  vendee. 

8. — 4.  The  effect  of  liens.  In  general, 
the  right  of  the  holder  of  the  lien.,  is  con- 
fined to  the  mere  right  of  retainer.  But 
when  the  creditor  has  made  advances  on  the 
goods  of  a  factor,  he  is  generally  invested 
with  the  right  to  sell.  Holt's  N.  P.  Rep. 
883 ;  3  Chit.  Com.  Law.  551 ;  2  Liverm. 
Ag.  103 ;  2  Kent's  Com.  642,  3d  ed.  In 
some  oases  where  the  lien  would  not  confer 
a  power  to  sell,  a  court  of  equity  would  de- 
cree it.  1  Story,  Eq.  Jur.  §  506 ;  2  Story, 
Eq.  Jur.  §  1216  :  Story,  Ag.  §  371.  And 
courts  of  admiralty  will  decree  a  sale  to 
satisfy  maritime  liens.  Abb.  Ship.  pt.  3,  o. 
10>  §  2 ;  Story,  Ag.  §  871. 

9.  Judgments  rendered  in  courts  of  re- 
cord are  generally  liens  on  the  real  estate 
of  the  defendants  or  parties  against  whom 
such  judgments  are  given.  Li  Alabama, 
Georgia,  and  Indiana,  a  judgment  is  a  lien ; 
in  the  last  mentioned  state,  it  continues  for 
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ten  years  from  January  1,  1826,  if  it  was 
rendered  from  that  time ;  if,  after  ten  years 
from  the  rendition  of  the  judgment,  and 
whon  the  proceedings  are  stayed  by  order 
of  the  court,  or  by  an  agreement  recorded,  the 
time  of  it?  suspension  is  not  reckoned  in  the 
ten  years.     A  judgment  does  not  bind  lands 
in  Kentucky,  the  lien  commences  by  the 
delivery  of  execution  to  the  sheriff,  or  offi- 
cer.    4  Pet.  R.  366 ;    1  Dane's  R.  360. 
The  law  seems  to  be  the  same  in  Mississippi. 
2  Hill.  Ab.  c.  46,  s.  6.     In  New  Jersey, 
the  judgments  take  priority  among  them- 
selves in  the  order  the  executions  on  them 
have  been  issued.     The  lien  of  a  judgment 
and  the  decree  of  a  court  of  chancery  con- 
tinue a  lien  in  New  York  for  ten  years,  and 
bind  after  acquired  lands.     N.  Y.  Stat,  part 
3,  t.  4,  s*  3.     It  seems  that  a  judgment  is 
a  lien  in  North  Carolina,  if  an  elegit  has 
been  sued  out,  but  this  is  perhaps  not  set- 
tled.    2  Murph.  R.  43.     The  lien  of  a 
judgment  in  Ohio  is  confined  to  the  county, 
and  continues  only  for  one  year,  unless  re- 
vived.    It  does  not   bind   after   acquired 
lands.     In  Pennsylvania,  it  commences  with 
the  rendering  of  judgment,  and  continues 
five  years  from  the  return  day  of  that  term. 
It  does  not,  per  se,  bind  after  acquired 
lands.     It  may  be  revived  by  scire  facias, 
or  an  agreement  of  the  parties,  and  terre 
tenants,  written  and  filed.     In  South  Caro- 
lina and  Tennessee,  a  judgment  is  also  a  lien. 
In  the  New  England  states,  lands  are  at- 
tached by  mesne  process  or  on  the  writ,  and 
a  lien  is  thereby  created.     See  2  Hill.  Ab. 
c.  46. 

10.  Liens  are  also  divided  into  legal 
and  equitable.  The  former  are  those  which 
may  be  enforced  in  a  court  of  law ;  the 
latter  are  valid  only  in  a  court  of  equity. 
The  lien  which  the  vendor  of  real  estate  has 
on  the  estate  sold,  for  the  purchase  money 
remaining  unpaid,  is  a  familiar  example  of 
an  equitable  lien.  Math,  on  Pres.  392. 
Vide  Purchase  money.  Vide,  generally,- 
Yelv.  67,  a. ;  2  Kent,  Com.  495 ;  Pal.  Ag. 
107 ;  Whit,  on  Liens ;  Story  on  Ag.  ch. 
14,  §  351,  et  seq.;  Hov.  Fr.  35. 

11 .  Lien  of  mechanics  and  material  men. 
By  virtue  of  express  statutes  in  several  of 
the  states,  mechanics  and  material  men,  or 
persons  who  furnish  materials  for  the  erec- 
tion of  houses  or  other  buildings,  are  en- 
titled to  a  lien  or  preference  in  the  payment 
of  debts  out  of  the  houses  and  buildings  so 
erected,  and  to  the  land,  to  a  greater  or 
less  extent,  on  which  they  are  erected.    A 


considerable  similarity  exists  in  the  laws  of 
the  different  states  whioh  have  legislated  on 
this  subject. 

12.  The  lien  generally  attaches  from  the 
commencement  of  the  work  or  the  furnish- 
ing of  materials,  and  continues  for  a  limited 
period  of  time.  In  some  states,  a  claim 
must  be  filed  in  the  office  of  the  clerk  or 
prothonotary  of  the  court,  or  a  suit  brought 
within  a  limited  time.  On  the  sale  of  the 
building  these  liens  are  to  be  paid  pro  rata. 
In  some  states  no  lien  is  created  unless  the 
work  done  or  the  goods  furnished  amount  to 
a  certain  specified  sum,  while  in  others  there 
is  no  limit  to  the  amount.  In  general,  none 
but  the  original  contractors  can  claim  under 
the  law;  sometimes,  however,  sub-contractors 
have  the  same  right. 

13.  The  remedy  is  various;  in  some 
states,  it  is  by  scire  facias  on  the  lien,  in 
others,  it  is  by  petition  to  the  court  for  an 
order  of  sale :  in  some,  the  property  is  sub- 
ject to  foreclosure,  as  on  a  mortgage ;  in 
others,  by  a  common, action.  See  1  Hill. 
Ab.  oh.  40,  p.  354,  where  will  be  found  an 
abstract  of  the  laws  of  the  several  states, 
except  the  state  of  Louisiana ;  for  the  laws 
of  that  state,  see  Civ.  Code  of  Louis,  art. 
2727  to  2748.  See,  generally,  5  Binn. 
585 ;  2  Browne,  R.  229,  n.  275 ;  2  Rawle, 
B.  316 ;  Id.  843 ;  3  Rawle,  R.  492 ;  5 
Rawle,  R.  291 ;  2  Whart.  R.  223 ;  2  S.  & 
R.  138 ;  14  S.  &  R.  32  ;  12  S.  &  R.  301 ; 
3  Watts,  R.  140, 141 ;  Id.  301 ;  5  Watts, 
R.  487  ;  14  Pick.  R.  49 ;  Serg.  on  Mech. 
Liens. 

LIEU,  place.  .In  lieu  of,  instead,  in  the 
place  of. 

LIEUTENANT.  This  worfl  has  now  a 
narrower  meaning  than  it  formerly  had; 
its  true  meaning  is  a  deputy,  a  substitute, 
from  the  French  lieu,  (place  or  post)  and 
tenant  (holder).  Among  civil  officers  we 
have  lieutenant  governors,  who  in  certain 
cases  perform  the  duties  of  governors ; 
(vide  the  names  of  the  several  states,) 
lieutenants  of  police,  4fc.  Among  mili- 
tary men,  lieutenant  general  was  formerly 
the  title  of  a  commanding  general,  but  now 
it  signifies  the  degree  above  major  general. 
Lieutenant  colonel,  is  the  officer  between 
the  colonel  and  the  major.  Lieutenant, 
simply,  signifies  the  officer  next  below  a 
captain.  In  the  navy,  a  lieutenant  is  the 
second  officer  next  in  command  to  the  cap- 
tain of  a  ship. 

LIFE.  The  aggregate  of  the  animal 
functions  which  resist  death.     Bichat. 
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2.  The  state  of  animated  beings,  while 
they  possess  the  power  of  feeling  and  mo- 
tion. It  commences  in  contemplation  of 
law  generally  as  soon  as  the  infant  is  able 
to  stir  in  the  mother's  womb ;  1  Bl.  Com. 
129 ;  3  Inst.  50 ;  Wood's  Inst.  11 ;  and 
ceases  at  death.  Lawyers  and  legislators 
are  not,  however,  the  best  physiologists, 
and  it  may  be  justly  suspected  that  in  fact 
life  commences  before  the  mother  can  per- 
ceive any  motion  of  the  foetus.  I  Beck's 
Med.  Jur.  291. 

3.  For  many  purposes,  however,  life  is 
considered  as  begun  from  the  moment  of 
conception  in  ventre  sa  mere.  Vide  Fcetus. 
But  in  order  to  acquire  and  transfer  civil 
rights  the  child  must  be  born  alive. 
Whether  a  child  is  born  alive,  is  to  be  as- 
certained from  certain  signs  which  are 
always  attendant  upon  life.  The  fact  of 
the  child's  crying  is  the  most  certain. 
There  may  be  a  certain  motion  in  a  new 
born  infant  which  may  last  even  for  hours, 
and  yet  there  may  not  be  complete  life.  It 
seems  that  in  order  to  commence  life  the 
child  must  be  born  with  the  ability  to 
breathe,  and  must  actually  have  breathed. 
I  Briand,  Med.  Leg.  lere  partie,  c.  6, 
art.  1. 

4.  Life  is  presumed  to  continue  at  least 
till  one  hundred  years.  9  Mart.  Lo.  B. 
257      See  Death;  Survivorship. 

5.  Life  is  considered  by  the  law  of  the 
ntmost  importance,  and  its  most  anxious 
earc  is  to  protect  it.  1  Bouv.  Inst.  n. 
202-3. 

Life-annuity.  An  annual  income  to  be 
paid  during  the  continuance  of  a  particular 
life. 

Life-assurance.  An  insurance  of  a 
life,  upon  the  payment  of  a  premium ;  this 
say  be  for  the  whole  life,  or  for  a  limited 
time.  On  4he  death  of  the  person  whose 
fife  has  been  insured,  during  the  time  for 
which  it  is  insured,  the  insurer  is  bound  to 
pay  to  the  insured  the  money  agreed  upon. 
See  1  Bouv.  Inst.  n.  1231. 

Life-estate.    Vide  Estate  for  life,  and 

3  Saund.  338,  h.  note  ;  2  Kent,  Com.  285 ; 

4  Kent,  Com.  23 ;  1  Hov.  Suppl.  to  Ves.  jr. 
371,  381 ;  2  Id.  45,  249,  330,  340,  398, 
467  ;  8  Com.  Dig.  714. 

Life-rent,  Scotch  law.  A  right  to  use 
and  enjoy  a  thing  during  life,  the  substance 
of  it  being  preserved.  A  life-rent  cannot, 
therefore,  be  constituted  upon  things  which 
perish  in  the  use ;  and  though  it  may  upon 
mbjecto  which  gradually  wear  out  by  time, 
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as  household  furniture,  &c,  yet  it  is  gene- 
rally applied  to  heritable  subjects.  Life- 
rents are  divided  into  conventional  and 
legal. 

2. — 1.  The  conventional  are  either 
simple  or  by  reservation.  A  simple  life- 
rent, ot  by  a  separate  constitution,  is  that 
which  is  granted  by  the  proprietor  in  favor 
of  another.  A  life-rent  by  reservation  is 
that  which  a  proprietor  reserves  to  himself, 
in  the  same  writing  by  which  he  conveys  the 
fee  to  another. 

3. — 2.  Life-rents,  by  law,  are  the  terce 
and  the  courtesy.     See  Terce;  Courtesy. 

LIGAN  or  LAGAN.  Goods  oast  into 
the  sea  tied  to  a  buoy,  so  that  they  may  be 
found  again  by  the  owners,  are  so  denomi- 
nated. When  goods  are  cast  into  the  sea 
in  storms  or  shipwrecks,  and  remain  there 
without  coming  to  land,  they  are  distin- 
guished by  the  barbarous  names  of  jetsam, 
(a.  v.)  flotsam,  (q.  v.)  and  ligan.  5  Rep. 
108  ;  Harg.  Tr.  48  ;  1  Bl.  Com.  292. 

LIGEANCE.  The  true  and  faithful 
obedience  of  a  subject  to  his  sovereign,  of  a 
citizen  to  his  government.  It  signifies  also 
the  territory  of  a  sovereign.  See  Allegiance. 

LIGHTERMAN.  The  owner  or  mana- 
ger of  a  lighter.  A  lighterman  is  considered 
as  a  common  carrier.     See  Lighters. 

LIGHTERS,  commerce.  Small  vessels 
employed  in  loading  and  unloading  larger 
vessels. 

2.  The  owners  of  lighters  are  liable, 
like  other  common  carriers  for  hire ;  it  is  a 
term  of  the  contract  on  the  part  of  the  car- 
rier or  lighterman,  implied  by  law,  that  his 
vessel  is  tight  and  fit  for  the  purpose  or  em- 
ployments for  which  he  offers  and  holds  it 
forth  to  the  public ;  it  is  the  immmediate 
foundation  and  substratum  of  the  contract 
that  it  is  so  :  the  law  presumes  a  promise  to 
that  effect  on  the  part  of  the  carrier  without 
actual  proof,  and  every  principle  of  sound 
policy  and  public  convenience  requires  it 
should  be  so.  5  East,  428 ;  Abbott  on  Sh. 
225 ;  1  Marsh,  on  Ins.  254 ;  Park  on  Ins. 
23 ;  Weak,  on  Ins.  828. 

LIGHTS.  Those  openings  in  a  wall 
which  are  made  rather  for  the  admission  of 
light,  than  to  look  out  of.  6  Moore,  C.  B. 
47 ;  9  Bingh.  R.  305  ;  1  Lev.  122;  Civ. 
Code  of  Lo.  art.  711.  See  Ancient  Lights; 
Windows.  ■ 

LIMBS.  Those  members  of  a  man  which 
may  be  useful  to  him  in  fight,  and  the  un- 
lawful deprivation  of  which  by  another 
amounts  to  a  mayhem   at  common   law; 
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1  Bl.  Com.  130.  If  a  man,  se  defendendo, 
commit  homicide,  he  will  be  excused  ;  and 
if  he  enter  into  an  apparent  contract,  under 
a  well-grounded  apprehension  of  losing  his 
life  or  limbs,  he  may  afterwards  avoid  it. 
1  Bl.  130. 

LIMITATION,  estates.  When  an  estate 
is  so  expressly  confined  and  limited  by  the 
words  of  its  creation,  that  it  cannot  endure 
for  a  longer  time  than  till  the  contingency 
shall  happen,  upon  which  the  estate  is  to 
fail,  this  is  denominated  a  limitation;  as, 
when  land  is  granted  to  a  man  while  he 
continues  unmarried,  or  until  the  rents  and 
profits  shall  have  made  a  oertain  sum,  and 
the  like  ;  in  these  oases  the  estate  is  limited, 
that  is,  it  does  not  go  beyond  the  happening 
of  tho  contingency.  2  Bl.  Com.  155  ;  10 
Co.  41 ;  Bac.  Ab.  Conditions,  H ;  Co.  Litt. 
236  b ;  4  Kent.  Com.  121 ;  Tho.  Co.  Litt. 
Index,  h.  t.;  10  Vin.  Ab.  218 ;  1  Vern. 
483,  n.;  4  Ves.  Jr.  718. 

2.  There  is  a  difference  between  a  limita- 
tion and  a  condition.  When  a  thing  is  given 
until  an  event  shall  arrive,  this  is  called  a 
limitation ;  but  when  it  is  given  generally, 
and  the  gift  is  to  be  defeated  upon  the  hap- 
pening of  an  uncertain  event,  then  the  gift 
is  conditional.  For  example,  when  a  man 
gives  a  legacy  to  his  wife,  while,  or  as  long 
as,  she  shall  remain  his  widow,  or  until  she 
shall  marry,  the  estate  is  given  to  her  only 
for  the  time  of  her  widowhood,  and,  on  her 
marriage,  her  right  to  it  determines.  Bao. 
Ab.  Conditions,  H.  But  if,  instead  of  giv- 
ing the  legacy  to  the  wife,  as  above  men- 
tioned, the  gift  had  been  to  her  generally 
with  a  proviso,  or  on  condition  that  she 
should  not  marry,  or  that  if  she  married  she 
should  forfeit  her  legacy,  this  would  be  a 
condition,  and  such  condition  being  in  re- 
straint of  marriage,  would  be  void. 

LIMITATION,  remedies.  A  bar  to  the 
alleged  right  of  a  plaintiff  to  recover  in  an 
action,  caused  by  the  lapse  of  a  certain  time 
appointed  by  law ;  or,  it  is  the  end  of  the  time 
appointed  by  law,  during  whioh  a  party  may 
sue  for  and  recover  a  right.  It  is  a  maxim 
of  the  common  law,  that  a  right  never  dies, 
and,  as  far  as  contracts  were  concerned,  there 
was  no  time  of  limitation  to  actions  on  such 
contracts.  The  only  limit  there  was  to  the 
recovery  in  cases  of  torts,  was  the  death  of  one 
of  the  parties ;  for  it  was  a  maxim  actio  per* 
sonalis  moritur  cum  persona.  This  unre- 
strained power  of  commencing  actions  at  any 
period,  however  remote  from  the  original 
cause  of  action,  was  found  to  encourage 


fraud  and  injustice ;  to  prevent  which,  to 
assure  the  titles  to  land,  to  quiet  the  posses- 
sion of  the  owner,  and  to  prevent  litigation, 
statutes  of  limitation  were  passed.  This  was 
effected  by  the  statutes  of  32  Hen.  VIII. 
c.  2,  and  21  Jao.  I.  c.  16.  These  statutes 
were  adopted  and  practiced  upon  in  this 
country,  in  several  of  the  states,  though 
they  are  now  in  many  of  the  states  in  most 
respects  superseded  by  the  enactments  of 
other  acts  of  limitation. 

2.  Before  proceeding  to  notice  the  en- 
actments on  this  subject  in  the  several  states, 
it  is  proper  to  call  the  attention  of  the  rea- 
der to  the  rights  of  the  government  to  sue 
untrammeled  by  any  statue  of  limitation, 
unless  expressly  restricted,  or  by  necessary 
implication  included.  It  has  therefore 
been  decided  that  the  general  words  of  a 
statute  ought  not  to  include  the  government, 
or  affect  its  rights,  unless  the  construction 
be  clear  and  indisputable  upon  the  text  of 
the  act ;  2  Mason's  R.  314 ;  for  no  laches 
can  be  imputed  to  the  government.  4  Mass. 
R.  528  ;  2  Overt.  R.  352 ;  1  Const.  Rep. 
125  ;  4  Henn.  &  M.  53 ;  3  Serg.  &  Rawle, 
291 ;  1  Bay's  R.  26.  The  acts  of  limita- 
tion passed  by  the  several  states  are  not 
binding  upon  the  government  of  the  United 
States,  in  a  suit  in  the  courts  of  the  United 
States.    2  Mason's  R.  311. 

3.  For  the  following  abstract  of  the 
laws  of  the  United  States  and  of  the  several 
states,  regulating  the  limitations  of  actions, 
the  author  has  been  much  assisted  by  the 
appendix  of  Mr.  Angell's  excellent  treatise 
on  the  Limitation  of  Actions. 

4.  United  States.  1.  On  contracts.  All 
suits  on  marshals'  bonds  shall  be  commenced 
and  prosecuted  within  six  years  after  the  right 
of  action  shall  have  accrued,  and  not  after ; 
saving  the  rights  of  infatats,  femes  covert, 
and  persons  non  compos  mentis,  so  that  they 
may  sue  within  three  years  after  disability 
removed.    Act  of  April  10, 1806,  s.  1. 

5. — 2.  On  legal  proceedings.  Writs  of 
error  must  be  brought  within  five  years  after 
judgment  or  decree  complained  of ;  saving 
in  cases  of  disability  the  right  to  bring  them 
five  years  after  its  removal.  Act  of  Sep- 
tember 24,  1789,  s.  22.  And  the  like 
limitation  is  applied  to  bills  of  review.  10 
Wheat.  146. 

6. — 3.  Penalties.  Prosecutions  under 
the  revenue  laws,  must  be  commenced  within 
three  years.  Act  of  March  2, 1799,  s.  89 ; 
Act  of  March  1, 1823.  Suits  for  penalties 
respecting    copyrights,  within  two   years. 
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Act  of  April  29, 1802,  s.  3.  Suits  in  viola- 
tion of  the  provisions  of  the  act  of  1818, 
respecting  the  slave  trade,  must  be  com- 
menced within  five  years.  Act  of  April  20, 
1818,  s.  9. 

7.-4.     Crimes.    Offences  punishable  by 

a  court  martial  must  be  proeeeded  against 

within  two  years  unless  the  person  by  reason 

of  having  absented  himself,  or  some  other 

manifest  impediment,  has  not  been  amenable 

to  justice  within  that  period.     The  act  of 

April  30,  1790,  s.  31,  limits  the  prosecution 

and  trial  of  treason  or  other  capital  offence, 

wilful  murder  or  forgery  excepted,  to  three 

years  next  after  their  commission  ;  and  for 

offences  not  capital  to  two  years,  unless  the 

party  has  fled  from  justice.    2  Cranch,  336. 

8.     Alabama.     1.  As  to  real  estate.    1. 

After  twenty  years  after  title  accrued,  no 

entry  can  be  made  into  lands.     2.  No  action 

for  the  recovery  of  land  can  be  maintained, 

if  commenced  after  thirty  years  after  title 

accrued.     3.  Actions  on  claims  by  virtue  of 

&oy  title  which  has  not  been  confirmed  by 

either  of  the  boards  of  commissioners  of  the 

United  States,  for  adjusting  land  claims  &c, 

and  not  recognized  or  confirmed  by  any  act 

of  congress,  are  barred  after  three  years ; 

there  is  a  proviso  as  to  lands  formerly  in 

West  Florida,  and  in  favor  of  persons  under 

disabilities. 

9. — 2.  As  to  personal  actions.  1.  Ac- 
dona  of  trespass,  quart  clausum  f regit ; 
trespass  ;  detinue ;  trover ;  replevin  for 
taking  away  of  goods  and  chattels ;  of  debt, 
founded  on  any  lending  or  contract,  without 
specialty,  or  for  arrearages  of  rent  on  a 
parol  demise ;  of  account  and  upon  the  case, 
(except  actions  for  slander,  and  such  as  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  or  agents,) 
are  to  be  commenced  within  six  years  next 
after  the  cause  of  action  accrued,  and  not 
after. 

10. — 2.  Aotions  of  trespass  for  assaults, 
menace,  battery,  wounding  and  imprison- 
mnent, or  any  of  them,  are  limited  to  two 
rears. 
11, — 3.  Actions  for  words  to  one  year. 
12. — 4.  Actions  of  debt  or  covenant  for 
rent  or  arrearages  of  rent,  founded  upon 
any  lease  under  seal,  or  upon  any  single  or 
penal  bill  for  the  payment  of  money  only, 
or  on  any  obligation  with  condition  for  the 
payment  of  money  only,  or  upon  any  award 
voider  the  bands  and  seals  of  arbitrators,  are 
to  be  commenced  within  sixteen  years  after 
the  eanse  of  action  accrued,  and  not  after ; 


but  if  any  payment  has  been  made  on  the 
same  at  any  time,  then  sixteen  years  from  the 
time  of  such  payment. 

13. — 5.  Judgments  cannot  be  revived 
after  twenty  years. 

14. — 6.  A  new  action  must  be  brought 
within  one  year,  when  the  former  has  been 
reversed  on  error,  or  the  judgment  has 
been  arrested. 

15 . — 7 .  Actions  on  book  accounts  must  be 
commenced  within  three  years,  except  in  the 
case  of  trade  or  merchandise  between  mer- 
chant and  merchant,  their  factors  or  agents. 

16. — 8.  Writs  of  error  must  be  sued  out 
within  three  years  after  final  judgment. 

17.  Arkansas.  1.  As  to  lands.  No 
action  for  the  recovery  of  any  lands  or  tene- 
ments, or  for  the  recovery  of  the  possession 
thereof,  shall  be  maintained,  unless  it  ap- 
pears that  the  plaintiff,  his  ancestor,  pre- 
decessor, or  grantor,  was  seised  or  possessed 
of  the  premises  in  question  within  ten  years 
before  the  commencement  of  such  suit.  Act 
of  March  3, 1838,  s.  1.  Kev.  Stat.  527.  No 
entry  upon  lands  or  tenements  shall  be 
deemed  sufficient  or  valid  as  a  claim,  unless 
an  action  be  commenced  thereon  within  one 
year  after  such  entry,  and  within  ten  years 
from  the  time  when  the  right  to  make  such 
entry  descended  and  accrued.  Id.  s.  2. 
The  right  of  any  person  to  the  possession 
of  any  lands  or  tenements,  shall  not  be  im- 
paired or  affected  by  a  descent  cast  in  con- 
sequence of  the  death  of  any  person  in 
possession  of  such  estate.     Id.  s.  3. 

18.  The  savings  are  as  follows :  If  any 
person  entitled  to  commence  any  action  in 
the  preceding  sections  specified,  or  to  make 
an  entry,  be,  at  the  time  such  title  shall  first 
descend  or  accrue ;  first,  within  the  age  of 
twenty-one  years;  second,  insane;  third, 
beyond  the  limits  of  the  state ;  or,  fourth, 
a  married  woman ;  the  time  during  whioh 
such  disabilities  shall  oontinue,  shall  not  be 
deemed  any  portion  of  the  time  in  this  act 
limited  for  the  commencement  of  such  suit, 
or  the  making  of  such  entry ;  but  such  per- 
son may  bring  such  action,  or  make  suoh 
entry,  after  the  time  so  limited,  and  within 
five  years  after  such  disability  is  removed, 
but  not  after  that  period.  Id.  s.  4.  If 
any  person  entitled  to  commence  any  suoh 
action,  or  make  suoh  entry,  die  during  the 
continuance  of  such  disability  specified  in 
the  preceding  section,  and  no  determination 
or  judgment  be  had  of  the  title,  right,  or 
action  to  him  accrued,  his  heirs  may  com- 
mence such  action,  or  make  suoh  entry,  after 


52 


LIM 


UM 


the  time  in  this  act  limited  for  that  purpose, 
and  within  five  years  after  his  death,  and  not 
after  that  period.   Id.  s.  5,  Bey.  Stat.  527. 

19. — 2.  &  to  personal  actions.  1.  The 
following  actions  shall  be  commenced  within 
three  years  after  the  cause  of  action  shall 
accrue :  first,  all  actions  founded  upon  any 
contract,  obligation,  or  liability,  (not  under 
seal,)  excepting  such  as  are  Drought  upon 
the  judgment  or  decree  of  some  court  of  re- 
cord of  the  United  States,  of  this,  or  some 
other  state ;  second,  all  actions  upon  judg- 
ments rendered  in  any  court  not  being  a  court 
of  record ;  third,  all  actions  for  arrearages 
of  rent,  (not  reserved  by  some  instrument 
under  seal) ;  fourth,  all  actions  of  account, 
assumpsit,  or  on  the  case,  founded  on  any 
contract  or  liability,  expressed  or  implied ; 
fifth,  all  actions  of  trespass  on  lands,  or  for 
libels  ;  sixth,  all  actions  for  taking  or  injur- 
ing any  goods  or  chattels.  Id.  s.  6,  Bey. 
Stat.  527,  528. 

20. — 2.  The  following  actions  shall  be 
commenced  within  one  year  after  the  cause 
of  action  shall  accrue,  and  not  after :  first, 
all  special  actions  on  the  case  for  criminal 
conversation,  assault  and  battery  and  false 
imprisonment ;  second,  all  actions  for  words 
Bpoken,  slandering  the  character  of  another ; 
third,  all  words  spoken  whereby  special 
damages  are  sustained.     Id.  s.  7. 

21. — 3.  All  actions  against  sheriffs  or 
other  officers,  for  the  escape  of  any  person 
imprisoned  on  civil  process,  shall  be  com- 
menced within  one  year  from  the  time  of  such 
escape,  and  not  after.    Id.  s.  8. 

22. — 4.  All  actions  against  sheriffs  and 
coroners,  upon  any  liability  incurred  by 
them,  by  the  doing  any  act  in  their  official 
capacity,  or  by  the  omission  of  any  official 
duty,  except  for  escapes,  shall  be  brought 
within  two  years  after  the  cause  of  action  shall 
have  accrued^  and  not  thereafter.     Id.  s.  9. 

23. — 5.  All  actions  upon  penal  statutes, 
where  the  penalty  or  any  part  thereof,  goes 
to  the  state,  or  any  county,  or  person  suing 
for  the  same,  shall  be  commenced  within  two 
years  after  the  offence  shall  have  been  com- 
mitted, or  the  cause  of  action  shall  have 
accrued.     Id.  s.  10. 

24. — 6.  All  actions  not  included  in  the 
foregoing  provisions,  shall  be  commenced 
within  five  years  after  the  cause  of  action 
shall  have  accrued.     Id.  s.  11. 

25. — 7.  In  all  actions  of  debt,  account 
or  assumpsit,  brought  to  recover  any  balance 
due  upon  a  mutual,  open  account  current, 
the  cause  of  action  shall  be  deemed  to  have 


accrued  from  the  time  of  the  last  item  proved 
in  such  account.    Id.  s.  12. 

26.  The  savings  are  as  follows :  1.  If 
any  person  entitled  to  bring  any  action  in 
the  preceding  seven  sections  mentioned, 
except  in  actions  against  sheriffs  for  escapes, 
and  actions  of  slander,  shall,  at  the  time  of 
action  accrued,  be  either  within  the  age  of 
twenty-one  years,  or  insane,  or  beyond  the 
limits  of  this  state,  or  a  married  woman, 
such  person  shall  be  at  liberty  to  bring  such 
action  within  the  time  specified  in  this  act, 
after  such  disability  is  removed.     Id.  s.  13. 

27. — 2.  If  any  person  entitled  to  bring 
an  action  in  the  preceding  provisions  of  this 
act  specified,  die  before  the  expiration  of  the 
time  limited  for  the  commencement  of  such 
suit,  and  such  cause  of  action  shall  survive 
to  his  representatives,  his  executors  or  ad- 
ministrators may,  after  the  expiration  of  such 
time,  and  within  one  year  after  such  death, 
commence  such  suit,  but  not  after  that  pe- 
riod.    Id.  s.  19. 

28—3.     If  at  any  time  when  any  cause 
of  action  specified  in  this  act  accrues  against 
any  person,  he  be  out  of  the  state,  such  ac- 
tion may  be  commenced  within   the  times 
herein  respectively  limited,  after  the  return 
of  such  person  into  the  state ;  and  if,  after 
such  cause  of  action  shall  have  accrued, 
such  person  depart  from,  and  reside  out  of 
the  state,  the  time  of  his  absence  shall  not 
be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  action. 
Id.  s.  20.    If  any  person,  by  leaving  the 
county,  absconding  or  concealing  himself,  or 
any  other  improper  act  of  his  own,  prevent 
the  commencement  of  any  action  in  this  act 
specified,  such  action  may  be  commenced 
within  the  times  respectively  limited,  after 
the  commencement  of  such  action  shall  have 
ceased  to  be  so  prevented.    Id.  s.  26. 

29. — 4.    None  of  the  provisions  of  this 
act  shall  apply  to  suits  brought  to  enforce 

Sayment  on  bills,  notes,  or  evidences  of 
ebt  issued  by  any  bank,  or  moneyed  corpo- 
ration.    Id.  s.  18. 

30.  Connecticut.  1.  As  to  lands.  No 
person  can  make  an  entry  into  lands  after 
fifteen  years  next  after  his  right  or  title  first 
accrued  to  the  same  ;  and  no  such  entry  is 
valid  unless  an  action  is  afterwards  com- 
menced thereupon,  and  is  prosecuted  with 
effect  within  one  year  next  after  the  making 
thereof;  there  is  a  proviso  in  favor  of  dis- 
abled persons,  who  may  sue  within  five  years 
after  the  disability  has  been  removed. 
I     31. — 2.    As  to  personal  actions.     1.  In 
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actions  on  specialties  and  promissory  notes, 
not  negotiable,  the  limitation  is  seventeen 
Tears,  with  a  saving  that  "  persons  legally 
incapable  to  bring  an  action  on  such  bond  or 
writing  at  the  accruing  of  the  right  of  action, 
may  bring  the  same  within  four  years  after 
becoming  legally  capable." 

32. — 2.  Actions  of  account,  of  debt  on 
book,  on  simple  contract,  or  assumpsit, 
founded  on  an  implied  contract,  or  upon  any 
contract  in  writing,  not  under  seal,  (except 
promissory  notes  not  negotiable,)  within  six 
years,  saving  as  above  three  years. 

S3. — 3.  In  trespass  on  the  case,  six 
years,  but  no  savings. 

34. — 4.  Actions  founded  upon  express 
contracts  not  reduced  to  writing ;  upon  tres- 
pass; or  upon  the  case  for  words;  three 
years  and  no  savings. 

35. — 5.  Actions  founded  on  penal  sta- 
tutes one  year  after  the  commission  of  the 
offence. 

36. — 6.  A  new  suit  must  be  commenced 
within  one  year  after  reversal  of  the  former, 
or  when  it  was  arrested. 

37.  Delaware.  1.  As  to  lands.  Twenty 
years  of  adverse  possession  of  land  is  a  bar. 
The  general  principles  of  the  English  law  on 
this  subject,  have  Deen  adopted  in  this  state. 

38. — 2.  As  to  personal  actions.  All 
actions  of  trespass  quare  olausum  f regit; 
of  detinue ;  trover  and  replevin,  for  taking 
away  goods  or  chattels ;  upon  account  and 
upon  the  case ;  (other  than  actions  between 
merchant  and  merchant,  their  factors  and 
servants,  relating  to  merchandise ;)  upon  the 
ease  for  words ;  of  debt  grounded  upon  any 
lending  or  contract  without  specialty;  of 
debt  for  arrearages  of  rent ;  and  all  actions 
of  trespass,  assault,  battery,  menace,  wound- 
ing or  imprisonment,  shall  be  commenced 
and  sued  within  three  years  next  after  the 
cause  of  such  action  or  suit  accrues,  and  not 
after. 

39.  The  2d  section  of  the  same  act  con- 
tains a  saving,  in  favor  of  persons  who,  at 
the  time  of  the  cause  of  action  accrued,  are 
within  the  age  of  twenty-one  years ;  femes 
covert;  persons  of  insane  memory,  or  im- 
prisoned. Such  persons  must  bring  their 
actions  within  one  year  next  after  the  re- 
moval of  such  disability  as  aforesaid. 

40.  In  .the  3d  section  of  the  same  act, 
provision  is  made,  that  no  person  not  keep- 
ing a  day  book,  or  regular  book  of  accounts, 
ehall  be  admitted  to  prove  or  require  pay- 
ment of  any  account  of  longer  standing  than 
one  year  against  the  estate  of  any  person 


dying  within  the  state,  or  if  it  consist  of 
many  particulars,  unless  every  charge  there- 
in shall  have  accrued  within  three  years 
next*  before  the  death  of  the  deceased,  and 
unless  the  truth  and  justice  thereof  shall  be 
made  to  appear  by  one  sufficient  witness ; 
and  in  case  of  a  regular  book  of  accounts, 
unless  such  account  shall  have  accrued  or 
arisen  within  three  years  before  the  death  of 
the  deceased  person. 

41.  In  section  6th,  there  is  a  saving  of 
the  rights  or  demands  of  infants,  femes  co- 
vert, persons  of  insane  memory,  or  impri- 
soned, so  their  accounts  be  proved  and  their 
claims  prosecuted  within  one  year  after  the 
removal  of  such  disability. 

42.  By  a  supplementary  act,  it  is  de- 
clared, that  nothing  contained  in  this  act, 
shall  extend  to  any  intercourse  between  mer- 
chant and  merchant,  according  to  the  usual 
course  of  mercantile  business,  nor  to  any 
demands  founded  on  mortgages,  bonds,  bills, 
promissory  notes,  or  settlements  under  the 
hands  of  the  parties  concerned. 

43.  All  actions  upon  administration, 
guardian  and  testamentary  bonds,  must  be 
commenced  within  six  years  after  passing 
the  said  bonds ;  and  actions  on  sheriff's  re- 
cognisances, within  seven  years  after  the 
entering  into  such  recognizances,  and  not 
after ;  saving  in  all  these  cases,  the  rights 
of  infants,  femes  covert,  persons  of  insane 
memory,  or  imprisoned,  of  bringing  such 
actions  on  administration,  guardian  or  testa- 
mentary bonds,  within  three  years  after  the 
removal  of  the  disability,  and  on  sheriff's 
recognizances  within  one  year  after  such 
disability  removed. 

44.  No  appeal  can  be  taken  from  any 
interlocutory  order,  or  final  decrees  of  the 
chancellor,  but  within  one  year  next  after 
making  and  signing  the  final  decree,  unless 
the  person  entitled  to  such  appeal  be  an  in- 
fant, feme  covert,  non  compos  mentis,  or  a 
prisoner. 

45.  No  writ  of  error,  can  be  brought 
upon  any  judgment,  but  within  five  years 
after  the  confessing,  entering  or  rendering 
thereof,  unless  the  person  entitled  to  such 
writ,  'be  an  infant,  feme  covert,  non  compos 
mentis,  or  a  prisoner,  and  then  within  five 
years  exclusive  of  the  time  of  such  disabi- 
lity.   Constitution,  article  5,  s.  13. 

46.  There  is  no  saving  in  favor  of 
foreigners  or  citizens  of  other  states.  The 
courts  of  this  state  have  adopted  the  gene- 
ral principles  of  the  English  law. 

47.  Florida.    1.  As  to  lands.    Writs 
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of  formedon  in  descender,  remainder,  or  re- 
verter, must  be  brought  within  twenty  years. 
Act  of  Nov.  10, 1828,  sec.  1,  Duval,  154. 
Infants,  femes  covert,  persons  non  compos 
mentis,  or  prisoners,  may  sue  within  ten 
years  after  disability  is  removed.  Id.  s.  2. 
A  writ  of  right  on  seisin  of  ancestor  or  pre- 
decessor within  fifty  years ;  other  possessory 
action  on  seisin  of  ancestor  or  predecessor, 
within  forty  years ;  real  action  on  plaintiff's 
possession  or  seisin  within  thirty  years.  Id. 
soc.  3. 

48. — 2.  As  to  personal  actions.  All  ac- 
tions upon  the  case,  other  than  for  slander, 
actions  for  accounts,  for  trespass,  debt,  de- 
tinue, and  replevin  for  goods  and  chattels, 
and  actions  of  trespass  quart  dausum  frtgit, 
within  fivo  years.  Actions  of  trespass, 
assault,  battery,  wounding  and  imprison- 
ment, or  any  of  them,  within  three  years ; 
and  actions  for  words  within  one  year.  Id. 
8.  4.  There  is  a  saving  in  favor  of  infants, 
femes  covert,  persons  non  compos  mentis, 
imprisoned,  or  beyond  seas,  or  out  of  the 
country,  who  may  bring  suit  within  the  same 
time  after  the  disability  has  been  removed. 
All  actions  on  book  accounts  shall  be 
brought  within  two  years. 

49. — 3.  Jis  to  crimes.  All  offences  not 
punishable  with  death,  shall  be  prosecuted 
within  two  years.  Act  of  Feb.  10, 1832, 
s.  78.  All  actions,  suits  and  presentments 
upon  penal  acts  of  the  general  assembly, 
shall  be  prosecuted  within  one  year.  Act 
of  Nov.  19, 1828,  s.  18. 

50.  Georgia.  1.  As  to  lands.  Seven 
years'  adverse  possession  of  lands  is  a  bar ; 
with  a  saving  in  favor  of  infants,  femes 
covert,  persons  non  compos  mentis,  impri- 
soned or  beyond  seas. 

51. — 2.  As  to  personal  actions.  Twenty 
years  is  a  bar  in  personal  actions,  on  bonds 
under  seal ;  other  obligations  not  under  seal, 
six  years ;  trespass  quart  clausum  f regit, 
three  years j  trespass,  assault  and  battery, 
two  years;  slander  and  qui  tarn  actions, 
six  months.  There  are  savings  in  favor  of 
infants,  femes  covert,  persons  non  compos 
mentis,  imprisoned  and  beyond  seas. 

52.  No  other  savings  in  favor  of  citizens 
of  other  states  or  foreigners. 

53.  As  to  crimes.  In  oases  of  murder 
there  is  no  limitation.  In  all  other  criminal 
cases  where  the  punishment  is  death  or  per- 
petual' imprisonment,  seven  years ;  other 
felonies,  four  years;  cases  punishable  by 
fine  and  imprisonment,  two  years.  Prince's 
Dig.  578-579.    Acta  of  1767,  1813,  and 


1833.     See  1  Laws  of  Geo.  33 ;  2  Id.  344 ; 
3  Id.  30 ;  Pamphlet  Laws,  1833,  p.  143. 

54.  Illinois.  1.  As  to  lands.  No  sta- 
tute on  this  subject. 

55. — 2.  As  to  personal  actions.  All  ac- 
tions of  trespass  quart  clausum  fregit;  all 
actions  of  trespass,  detinue,  actions  sur  tro- 
ver, and  replevin  for  taking  away  goods  and 
chattels,  all  actions  of  account,  and  upon 
the  case,  other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and  ser- 
vants ;  all  actions  of  debt,  grounded  upon 
any  lending  or  contract  without  specialty  ; 
all  actions  of  debt  for  arrearages  of  rent ; 
all  actions  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  any  of 
them,  whioh  shall  be  sued  or  brought,  shall 
be  commenced  within  the  following  times, 
and  not  after — actions  upon  the  case,  other 
than  for  slander ;  actions  of  account,  and 
actions  of  trespass,  debt,  detinue  and  re- 
plevin for  goods  and  chattels,  and  actions 
of  trespass  quart  clausum  f regit,  within  five 
years  next  after  the  cause  of  action  or  suit, 
and  not  after ;  and  the  actions  of  trespass 
for  assault,  battery,  wounding,  imprison- 
ment, or  any  of  them,  within  three  years 
next  after  cause  of  action  or  suit,  and  not 
after ;  and  actions  for  slander,  within  one 
year  next  after  the  words  spoken. 

There  are  no  savings,  by  the  statute,  in 
favor  of  citizens  of  other  states,  or  foreigners. 

56.  Indiana.  1.  As  to  lands.  "No 
action  of  ejectment  shall  be  commenced  for 
the  recovery  of  lands  or  tenements  against 
any  person  or  persons  who  may  have  been 
in  the  quiet  and  peaceable  possession  of  the 
same  under  an  adverse  title  for  twenty 
years,  either  in  his  own  right,  or  the  right 
of  any  other  person  or  persons  under  whom 
he  claims ;  and  any  action  of  ejectment 
commenced  against  the  provisions  of  this 
act  shall  be  dismissed  at  the  cost  of  the 
party  commencing  the  same.  Provided, 
however,  that  this  act  shall  not  be  so  con- 
strued as  to  affect  any  person  who  may  be 
a  feme  covert,  non  compos  mentis,  a  minor, 
or  any  person  beyond  the  seas,  within  five 
years  after  such  disability  is  removed." 
Rev.  Code,  c.  36,  sec.  3,  January  18, 1831. 

57. — 2.  As  to  personal  actions.  "  All 
actions  of  debt  on  simple  contract,  and  for 
rent  in  arrear,  action  on  the  case,  (other 
than  slander,)  actions  of  account,  trespass 
quare  clausum  fregit,  detinue,  and  re- 
plevin for  goods  and  chattels,  shall  be  com- 
menced within  five  years  after  the  cause  of 
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lotion  accrued,  and  not  after.  All  actions 
of  trespass,  fox  assault  and  battery,  and  for 
wounding  and  imprisonment,  shall  be  com- 
menced within  three  years,  and  not  after." 
Key.  Code,  c.  81,  sec.  12,  January  29, 
1831. 

58. — 3.  Crimes,  "All  criminal  prose- 
cutions for  offences,  the  affixed  penalty  of 
which  is  three  dollars,  or  less,  shall  be  com 
menced  within  thirty  days,"  &c.  "  All 
prosecutions  for  offences,  except  those  the 
fixed  penalties  of  whioh  do  not  exceed  three 
dollars,  and  except  treason,  murder,  arson, 
burglary,  man  stealing,  horse  stealing,  and 
forgery,  shall  be  instituted  within  two 
years,  Ac."  Revised  Code,  c.  26,  Feb.  10, 
1831. 

59. — 4.  Penal  actions.  "All  actions 
upon  any  act  of  assembly,  now  or  hereafter 
to  be  made,  when  the  right  is  limited  to  the 
party  aggrieved,  shall  be  commenced  within 
two  years,  Ac,  and  all  actions  of  slander 
shall  be  commenced  within  one  year,  &c, 
saving  the  right  of  infante,  femes  covert, 
persons  non  compos  mentis,  or  without  the 
jurisdiction  of  the  United  States,  until  one 
year  after  their  several  disabilities  are  re- 
moved."    Sec.  12. 

60. — 5.  Savings.  Provided,  that  no 
statute  of  limitation  shall  ever  be  pleaded 
as  a  bar,  or  operate  as  such  on  an  instru- 
ment or  contract  in  writing,  whether  the 
same  be  sealed  or  unsealed,  nor  to  running 
accounts  between  merchant  and  merchant. 
Rev.  Code,  ch.  81,  s:  12. 

61.  And  provided  further,  that  on  all 
contracts  made  in  this  state,  if  the  defend* 
ant  shall  be  without  the  same  when  the 
cause  of  action  accrued,  said  action  shall 
not  be  barred  until  the  times  above  limited 
shall  have  expired,  after  the  defendant  shall 
have  come  within  the  jurisdiction  thereof, 
and  on  all  contracts  made  without  the  state,, 
if  the  defendant  shall  have  left  the  state  or 
territory  when  the  same  was  made,  and 
come  within  the  jurisdiction  of  this  state  be- 
fore the  cause  of  action  accrued  thereon, 
the  plaintiff  shall  not  be  barred  his  right  of 
action,  until  the  time  above  limited  after  the 
said  demand  shall  have  been  brought  within 
the  jurisdiction  of  this  state.  Rev.  Code, 
ch.  81,  fl.  12. 

62-  Kentucky.  1.  As  to  lands.  The 
act  of  limitation  takes  effect  in  a  writ  of 
right  or  other  possessory  action,  in  thirty 
vears  from  the  seisin  of  the  demandant  or 
Lis  ancestors.  In  ejectment,  in  twenty 
)ears.    See  1  Litt.  380,  and  Sessions  Acts 


1838-9,  page  330.  In  the  action  of  eject- 
ment, there  is  a  saving  in  favor  of  infants ; 
persons  insane  or  imprisoned ;  femes  covert, 
to  whom  lands  have  descended  during  the 
coverture,  when  their  cause  of  action  ac- 
crued. These  persons  may  sue  within  three 
years  after  the  removal  of  the  disability.  5 
Litt.  90;  Id.  97.  There  is  no  saving  in 
favor  of  non-residents  or  absent  persons.  5 
Litt.  90 ;  4  Bibb,  561.  But  when  the  pos- 
session has  been  held  for  seven  years  under 
a  connected  title  in  law  or  equity  deduoible 
of  record  from  the  commonwealth,  claiming 
title  under  an  adverse  entry,  survey  or 
patent,  no  writ  of  ejectment  or  other  pos- 
sessory action  can  be  commenced.  In  this 
case  there  is  a  saving  in  favor  of  infants, 
&c,  as  above,  and  of  persons  out  of  the 
United  States,  in  the  service  of  the  United 
States,  or  of  this  state,  who  may  bring  ac- 
tions seven  years  after  the  removal  of  the 
disability.     4  Litt.  55. 

63. — 2.  As  to  personal  actions.  The 
act  of  limitation  operates  on  simple  con- 
tracts (except  store  accounts)  in  five  years. 
Torts  to  the  person,  three  years.  Torts, 
except  torts  to  the  person,  five  years.  Slan- 
der, one  year.  Store  accounts,  one  year 
from  the  delivery  of  each  article ;  except  in 
oases  of  the  death  of  the  creditor  or  debtor 
before  the  expiration  of  one  year,  when  the 
further  time  of  one  year  is  allowed  after 
such  death. 

64.  Savings  in  such  actions  of  simple 
contracts,  tort,  slander,  and  upon  store  ac- 
counts, in  favor  of  infants,  femes  covert, 
persons  imprisoned  or  insane  at  the  time 
suoh  action  accrued,  who  have  the  full  time 
aforesaid  after  the  removal  of  their  respective 
disabilities  to  commence  their  suit.  But  if 
the  defendant,  in  any  of  said  personal  actions, 
absconds,  or  conceals  himself  by  removal  out 
of  the  country  fit  county  where  he  resides 
when  the  cause  of  action  accrues,  or  by  any 
other  indirect  ways  or  means  defeats  or  ob- 
structs the  bringing  of  suoh  suit  or  action, 
such  defendant  shall  not  be  permitted  to 
plead  the  act  of  limitations.  1  Litt.  380. 
There  is  no  saving  in  favor  of  non-residents 
or  persons  absent.  Act  of  1823,  s.  3,  Ses- 
sion Acts,  p.  287. 

•  65.  Louisiana.  The  Civil  Code,  book 
3,  title  23,  chapter  1,  section  3,  provides  as 
follows : 

66. — §  I.  Of  the  prescription  of  one 
year.  Art.  3499.  The  action  of  justices 
of  the  peace  and  notaries,  and  persons  per- 
forming their  duties,  as  well  as  constables, 
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for  the  fees  and  emoluments  which  are  due 
to  them  in  their  official  capacity;  that  of 
masters  and  instructors  in  the  arts  and 
sciences,  for  lessons  which  they  give  by  the 
month ;  that  of  innkeepers  and  such  others, 
on  account  of  lodging  and  board  which  they 
furnish  ;  that  of  retailers  of  provisions  and 
liquors;  that  of  workmen,  laborers,  and 
servants,  for  the  payment  of  their  wages ; 
that  for  the  payment  of  the  freight  of  ships 
and  other  vessels,  the  wages  of  the  officers, 
sailors,  and  others  of  the  crew ;  that  for  the 
supply  of  wood  and  other  things  necessary 
for  the  construction,  equipment,  and  provi- 
sioning of  ships  and  other  vessels,  are  pre- 
scribed by  one  year. 

67. — 3500.  In  the  oases  mentioned  in 
the  preceding  article,  the  prescription  takes 
place,  although  there  may  have  been  a  re- 
gular continuance  of  supplies,  or  of  labor, 
or  other  service.  It  only  ceases,  from  the 
time  when  there  has  been  an  account  ac- 
knowledged, a  note  or  bond,  or  a  suit  insti- 
tuted. However,  with  respect  to  the  wages 
of  officers,  sailors,  and  others  of  the  crew  of 
a  ship,  this  prescription  runs  only  from  the 
day  when  the  voyage  is  completed. 

68. — 3501.  The  actions  for  injurious 
words,  whether  verbal  or  written,  and  that 
for  damages  caused  by  slaves  or  animals,  or 
resulting  from  offences  or  quasi  offences; 
that  which  a  possessor  may  institute,  to 
have  himself  maintained  or  restored  to  his 
possession,  when  he  has  been  disturbed  or 
evicted ;  that  for  the  delivery  of  merchan- 
dise or  other  effects,  shipped  on  board  any 
kind  of  vessels ;  that  for  damage  sustained 
by  merchandise  on  board  ships,  or  which 
may  have  happened  by  ships  running  foul 
of  each  other,  are  prescribed  by  one  year. 

69. — 3502.  The  prescription  mentioned 
in  the  preceding  article,  runs,  with  respect 
to  the  merchandise  injured  or  not  delivered, 
from  the  day  of  the  arrival  of  the  vessel,  or 
that  on  which  she  ought  to  have  arrived ; 
and  in  the  other  cases,  from  that  on  which 
the  injurious  words,  disturbance,  or  damage 
were  sustained. 

70. — §  II.  Of  the  prescription  of  three 
years.  Art.  3503.  The  action  for  arrear- 
ages of  rent  charge,  annuities  and  alimony, 
or  of  the  hire  of  movables  or  immovables ; 
that  for  the  payment  of  money  lent ;  for  the 
salaries  of  overseers,  clerks,  secretaries,  and 
of  teachers  of  the  sciences,  for  lessons  by 
the  year  or  quarter;  that  of  physicians,  sur- 
geons, and  apothecaries,  for  visits,  opera- 
tions, and  medicines ;  that  of  parish  judges, 


sheriffs,  clerks,  and  attorneys,  for  their  fees 
and  emoluments,  are  prescribed  by  three 
years,  unless  there  be  an  account  acknow- 
ledged, a  note  or  bond  given,  or  an  action 
commenced  before  that  time. 

71. — 3504.  The  action  of  parties  against 
their  attorneys  for  the  return  of  papers  de- 
livered to  them  for  the  interest  of  their 
suits,  is  prescribed  also  by  three  years, 
reckoning  from  the  day  when  judgment  was 
rendered  in  the  suit,  or  from  the  revocation 
of  the  powers  of  the  attorneys. 

72.— -§  III.  Of  the  prescription  of  five 
years.  Art.  3505.  Actions  on  bills  of 
exchange,  notes  payable  to  order  or  bearer, 
except  bank  notes,  those  on  all  effects  nego- 
tiable or  transferable  by  endorsement  or 
delivery,  are  prescribed  by  five  years,  reck- 
oning from  the  day  when  these  engagements 
were  payable. 

73.— 3506.  The  prescription  mentioned 
in  the  preceding  article,  and  those  described 
above  in  the  paragraphs  I.  and  II.,  run 
against  minors  and  interdicted  persons,  re- 
serving, however,  to  them  their  recourse 
against  their  tutors  or  curators.  They  run 
also  against  persons  residing  out  of  the 
state. 

74. — 3507.  The  action  of  nullity  or  rescis- 
sion of  contracts,  testaments,  or  other  acts ; 
that  for  the  reduction  of  excessive  donations ; 
that  for  the  rescission  of  partitions  and  gua- 
ranty of  the  portions,  are  prescribed  by  five 
years,  when  the  person  entitled  to  exercise 
them  is  in  the  state,  and  ten  years  if  he  be 
out  of  it.  This  prescription  only  commences 
against  minors  after  their  majority. 

75. — §  IV.  Of  the  prescription  of  ten 
years.  Art.  3508.  In  general,  all  personal 
actions,  except  those  above  enumerated,  are 
prescribed  by  ten  years,  if  the  creditor  be 
present,  and  by  twenty  years,  if  he  be  ab- 
sent. 

76. — 3509.  The  action  against  an  under- 
taker or  architect,  for  defect  of  construction 
of  buildings  of  brick  or  stone,  is  prescribed 
by  ten  years. 

77.— 3510.  If  a  master  suffer  a  slave  to 
enjoy  his  liberty  for  ten  years,  during  his 
residence  in  the  state,  or  for  twenty  years 
while  out  of  it,  he  shall  lose  all  right  of 
action  to  recover  possession  of  the  slave, 
unless  the  slave  be  a  runaway  or  fugitive. 

78. — 3511.  The  rights  of  usufruct,  use 
and  habitation,  and  services,  are  lost,  by 
non-use  for  ten  years,  if  the  person  having 
a  right  to  enjoy  them,  be  in  the  state,  and 
by  twenty  years,  if  he  be  absent 
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79. — §  V.  Of  the  prescription  of  thirty 
years.  Art.  3512.  All  actions  for  im- 
movable property,  or  for  an  entire  estate,  as 
a  succession,  are  prescribed  by  thirty  years, 
whether  the  parties  be  present,  or  absent 
from  the  state. 

80. — 3513.  Actions  for  the  revindica- 
tion of  slaves  are  prescribed  by  fifteen  years, 
in  the  same  manner  as  in  the  preceding 
article. 

81. — §  VI.  Of  the  rules  relative  to  the 
prescription  operating  a  discharge  from 
debts.  Art.  3514.  In  oases  of  prescription 
releasing  debts,  one  may  prescribe  against  a 
title  created  by  himself,  that  is,  against  an 
obligation  which  he  has  contracted. 

82. — 351 5.  Good  faith  not  being  required 
on  the  part  of  the  person  pleading  this  pre- 
scription, the  creditor  cannot  compel  him  or 
his  heirs  to  swear  whether  the  debt  has 
or  has  not  been  paid,  but  can  only  blame 
himself  for  not  having  taken  his  measures 
within  the  time  directed  by  law ;  and  it  may 
be  that  the  debtor  may  not  be  able  to  take 
any  positive  oath  on  the  subject. 

83. — 3516.  The  prescription  releasing 
debts  is  interrupted  by  all  such  causes  as 
interrupt  the  prescription,  by  which  pro- 
perty is  acquired,  and  which  have  been  ex- 
plained in  the  first  section  of  this  chapter. 
It  is  also  interrupted  by  the  causes  explain- 
ed in  the  following  articles. 

84. — 3517.  A  citation  served  upon  one 
joint  debtor,  or  his  acknowledgment  of  the 
debt,  interrupts  the  prescription  with  regard 
to  all  the  others  and  even  their  heirs.  A 
citation  served  on  one  of  the  heirs  of  a  joint 
debtor,  or  the  acknowledgment  of  suoh  heir, 
does  not  interrupt  the  prescription,  with  re- 
gard to  the  other  heirs,  even  if  the  debt 
was  by  mortgage,  if  the  obligation  be  not 
indivisible.  This  citation  or  acknowledg- 
ment does  not  interrupt  the  prescription, 
with  regard  to  the  other  co-debtors,  except 
for  that  portion  for  which  such  heir  is  bound. 
To  interrupt  this  prescription  for  the  whole, 
with  regard  to  the  other  co-debtors,  it  is 
necessary,  either  that  the  citations  be  served 
on  all,  or  the  acknowledgment  be  made  by 
all  the  heirs. 

85. — 3518.  A  citation  served  on  the 
principal  debtor,  or  his  acknowledgment, 
interrupts  the  prescription  on  the  part  of  the 
surety. 

86. — 3519.  Prescription  does  not  run 
against  minors  and  persons  under  interdic- 
tion, except  in  the  cases  specified  above. 

87. — 3520.     Prescription  runs  against 


the  wife,  even  although  she  be  not  separated 
of  property  by  marriage  contract  or  by  au- 
thority of  law,'  for  all  such  credits  as  she 
brought  in  marriage  to  her  husband,  or  for 
whatever  has  been  promised  to  her  in  dower ; 
but  the  husband  continues  responsible  to 
her. 

88.  Maine.  1.  As  to  real  actions.  The 
writ  of  right  is  limited  to  thirty  years ;  writ 
of  ancestral  seisin,  twenty-five  years ;  writ 
of  entry  on  party's  own  seisin,  twenty  years. 
Stat,  of  Maine,  oh.  62,  6  1,  2,  3.  But  by 
the  revised  statutes,  all  real  actions  are 
limited  to  twenty  years,  from  the  time  the 
right  accrues.  They  took  effect  on  the  first 
day  of  April,  1843.  Rev.  Stat.  T.  10,  ch. 
140,  §  1.  And  writs  of  right  and  of  forme- 
don  are  abolished  after  that  time.  Rev. 
Stat.  ch.  145,  §  1. 

89. — 2.  As  to  personal  actions.  When 
founded  on  simple  contract,  they  are  limited 
after  six  years ;  Rev.  Stat.  T.  10,  ch.  146, 
61 ;  on  specialties,  twenty  years.  Id.  §  11. 
Personal  actions  founded  on  torts  are  limited 
to  six  years,  except  trespass  for  assault 
and  battery,  false  imprisonment,  slanderous 
words  and  libels,  which  are  limited  to  two 
years.    Id.  §  1. 

90. — 3.  As  to  penal  actions.  When 
brought  by  individuals  having  an  interest 
in  the  penalty  or  forfeiture,  they  are  limited 
to  one  year ;  Rev.  Stat.  T.  10,  c.  146,  §  15 ; 
when  prosecuted  by  the  state,  two  years. 
Id.6f6.    ,  7 

91. — 4.  As  to  crimes.  Prosecutions  for 
crimes  must  be  commenced  within  six  years, 
when  the  party  charged  has  publicly  resided 
within  the  state,  except  in  cases  of  treason, 
murder,  arson  and  manslaughter.  Rev. 
Stat.  T.  12,  c.  167,  §  15. 

92.  Maryland.  1.  As  to  lands.  The 
statute  of  21  Jao.  I.  c.  16,  is  in  force  in 
this  state. 

93. — 2.  As  to  personal  actions.  By 
the  Act  of  Assembly,  1715,  o.  23,  actions 
of  account ;  upon  the  case ;  or  simple  con- 
tract ;  or  book  debt  or  account ;  and  of  debt 
not  of  specialty ;  detinue  and  replevin  for 
taking  away  goods  and  chattels ;  and  tres- 
pass quare  clausum  fregit ;  must  be  brought 
within  three  years  ensuing  the  cause  of  ac- 
tion, and  not  after ;  other  actions  of  trespass, 
of  assault,  battery,  wounding  and  imprison- 
ment, within  one  year  from  the  time  of  the 
cause  of  action  accruing;  from  these  pro- 
visions are  excepted,  however,  suoh  accounts 
as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and 
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servants  which  are  not  resident  within  this 
[province]  state.  This  statute  also  enacts, 
that  no  bill,  bond,  judgment,  or  recogni- 
zance, statute  merchant  or  of  the  staple,  or 
other  specialty  whatsoever,  (except  such  as 
shall  be  taken  in  the  name  or  for  the  use  of 
our  sovereign  the  king,  &c.)  shall  be  "  good 
and  pleadable,  or  admitted  in  evidence" 
against  any  person  of  this  [province]  state, 
after  the  principal  debtor  and  creditor  have 
both  been  dead  twelve  years,  or  the  debt  or 
thing  in  action  above  twelve  years  standing. 

94.  Persons  laboring  under  the  impedi- 
ments of  infancy,  coverture,  insanity  or  im- 
prisonment, are  not  barred  until  five  years 
after  the  disability  has  been  removed.  And 
when  a  personal  action  abates  by  the  death 
of  the  defendant,  the  plaintiff  may  at  any 
time  renew  his  suit,  provided  it  be  com- 
menced without  delay  after  letters  testa- 
mentary have  been  granted. 

95.  Defendants,  when  absent  from  the 
tftate  at  the  time  the  cause  of  action  ac- 
crued, cannot  compute  the  time  of  their 
absence  in  order  to  bar  the  plaintiff,  but  the 
latter  may  prosecute  the  same  after  the 
presence  in  the  state  of  the  persons  liable 
thereto,  within  the  time  or  times  limited  by 
the  acts  of  limitation  in  such  actions. 

96.  Massachusetts.  By  the  Revised 
Statutes,  ch.  120,  it  is  provided  as  follows, 
to  wit: 

97. — §  1.  The  following  actions  shall  be 
commenced  within  six  years  next  after  the 
cause  of  action  shall  accrue,  and  not  after- 
wards : 

98.  First,  all  actions  of  debt,  founded 
upon  any  contract,  or  liability  not' under 
seal,  except  such  as  are  brought  upon  the 
judgment  or  decree  of  some  court  of  re- 
cord of  the  United  States,  or  of  this,  or 
some  other  of  the  U.  States : 

99.  Secondly,  all  actions  upon  judg- 
ments rendered  in  any  court,  not  being  a 
court  of  record : 

100.  Thirdly,  all  actions  for  arrears  of 
rent: 

101.  Fourthly,  all  actions  of  assumpsit, 
or  upon  the  case,  founded  on  any  contract 
or  liability,  express  or  implied : 

102.  Fifthly,  all  actions  for  waste  and 
for  trespass  upon  land  : 

103.  Sixthly,  all  actions  of  replevin, 
and  all  other  actions  for  taking,  detaining 
or  injuring  goods  or  chattels :' 

104.  Seventhly,  all  other  actions  on  the 
oase,  except  actions  for  slanderous  words 
and  for  libels. 


105. — §  2.  All  actions  for  assault  and 
battery,  and  for  false  imprisonment,  and  all 
actions  for  slanderous  words  and  for  libels, 
shall  be  commenced  within  two  years  next 
after  the  cause  of  action  shall  accrue,  and 
not  afterwards/ 

106. — §  3.  All  actions  against  sheriffs, 
for  the  misconduct  or  negligence  of  their 
deputies,  shall  be  commenced  within  four 
years  next  after  the  cause  of  action  shall 
accrue,  and  not  afterwards. 

107. — §  4.  None  of  the  foregoing  pro- 
visions shall  apply  to  any  action  brought 
upon  a  promissory  note,  which  is  signed  in 
the  presence  of  an  attesting  witness,  pro- 
vided the  action  be  brought  by  the  original 
payee,  or  by  his  executor  or  administrator, 
nor  to  an  action  brought  upon  any  bills, 
notes,  or  other  evidences  of  debt,  issued  by 
any  bank. 

108. — §  5.  In  all  actions  of  debt  or 
assumpsit,  brought  to  recover  the  balance, 
due  upon  a  mutual  and  open  account  cur- 
rent, the  cause  of  action  shall  be  deemed 
to  have  accrued,  at  the  time  of  the  last 
item  proved  in  such  account. 

109. — §  6.  If  any  person,  entitled  to 
bring  any  of  the  actions,  before  mentioned 
in  this  chapter,  shall,  at  the  time  when  the 
cause  of  action  accrues,  be  within  the  age  of 
twenty-one  years,  or  a  married  woman,  in- 
sane, imprisoned,  or  absent  from  the  United 
States,  such  person-  may  bring  the  said 
actions,  within  the  times  in  this  chapter 
respectively  limited,  after  the  disability 
shall  be  removed,  or  within  six  years  after 
the  disability  mentioned  in  the  preceding 
section. 

110. — §  7.  All  personal  actions  on  any 
contract,  not  limited  by  the  foregoing  sec- 
tions, or  by  any  other  law  of  this  common- 
wealth, shall  be  brought  within  twenty 
years  after  the  accruing  of  the  cause  of 
action. 

Ill* — §  8.  When  any  person  shall  be 
disabled  to  prosecute  an  action  in  the  courts 
of  this  commonwealth,  by  reason  of  his 
being  an  alien  subject  or  citizen  of  any 
country  at  war  with  the  United  States,  the 
time  of  the  continuance  of  such  war  shall 
not  be  deemed  any  part  of  the  respective 
periods,  herein  limited  for  the  commence- 
ment of  any  of  the  actions  before  mentioned. 

112. — §  9.  If,  at  the  time  when  any 
cause  of  action,  mentioned  in  this  chapter, 
shall  accrue  against  any  person,  he  shall  be 
out  of  the  state,  the  action  may  be  com- 
menced,  within    the   time   herein   limited 
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therefor,  after  such  person  shall  come  into 
the  state ;  and  if  after  any  cause  of  action 
shall  have  accrued,  the  person  against  whom 
it  has  accrued  shall  be  absent  from  and 
reside  out  of  the  state,  the  time  of  his  ab- 
sence shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  the 
action. 

118. — §  10.  If  any  person,  entitled  to 
bring  any  of  the  actions,  before  mentioned 
in  this  chapter,  or  liable  to  any  such  action, 
shall  die  before  the  expiration  of  the  time 
herein  limited  therefor,  or  within  thirty  days 
after  the  expiration  of  the  said  time,  and  if 
the  cause  of  action  does  by  law  survive,  the 
action  may  be  commenced  by  or  against  the 
executor  or  administrator  of  the  deceased 
person,  as  the  ease  may  be,  at  any  time 
within  two  years  after  the  grant  of  letters 
testamentary  or  of  administration,  and  not 
afterwards,  if  barred  by  the  provisions  of 
this  chapter. 

114.— §  11.  If ,  in  any  action,  duly  com- 
menced  within   the   time  in  this  chapter 
limited  and  allowed  therefor,  the  writ  shall 
fail  of  a  sufficient  service  or  return,  by  any 
unavoidable  accident,  or  by  any  default  or 
neglect  of  the  officer  to  whom  it  is  com- 
mitted, or  if  the  writ  shall  be  abated,  or 
the  action  otherwise  avoided  or  defeated,  by 
the  death  of  any  party  thereto,  or  for  any 
matter  of  form,  or  if  after  a  verdict  for  the 
plaintiff,  the  judgment  shall  be  arrested,  or 
if  a  judgment  for  the  plaintiff  shall  be  re- 
versed on  a  writ  of  error,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause, 
at  any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original 
snit,  or  after  the  reversal  of  the  judgment 
therein  ;  and  if  the  cause  of  action  does  by 
law  survive,  his  executor  or  administrator 
may,  in  case  of  his  death,  commence  such 
new  action  within  the  said  one  year. 

115 •— §  1 2*.  If  any  person,  who  is  liable 
to  any  of  the  actions  mentioned  in  this 
chapter,  shall  fraudulently  conceal  the  cause 
of  finch  action  from  the  knowledge  of  the 
person  entitled  thereto,  the  action  may  be 
commenced,  at  any  time  within  six  years 
after  the  person,  who  is  entitled  to  bring 
the  same,  shall  discover  that  he  has  such 
caase  of  action,  and  not  afterwards. 

116.  Michigan.  1.  Jls  to  lands.  Sec. 
1.  In  all  real  actions  the  statute  of  limita- 
tion takes  effect  as  follows,  to  wit :  In  all 
actions  for  the  recovery  of  land  the  statute 
runs  after  twenty  years  from  the  time  the 
caase  of  action  accrued,  or  within  twenty- 


five  years  after  the  plaintiff  or  those  from, 
by  or  under  whom  he  claims,  shall  have 
been  seised  or  possessed  of  the  premises, 
except  as  specified  below. 

117. — Sec.  2.  If  the  right  or  title  ac- 
crued to  an  ancestor  or  predecessor  of  the 
person  who  brings  the  action  or  makes  the 
entry  upon  the  land,  or  to  any  other  person 
from,  by  or  under  whom  he  claims,  the  said 
twenty-five  years  shall  be  computed  from 
the  time  when  the  right  or  title  so  first  ac- 
crued to  such  ancestor,  predecessor  or  other 
person. 

118. — See.  3.  The  right  to  bring  an 
action  for  the  recovery  of  land  or  to  make 
an  entry  thereon  shall  be  deemed  first  to 
accrue  when  any  person  is  disseised,  at  the 
time  of  such  disseisin. 

119.  When  any  person  claims  as  heir  or 
devisee  of  one  who  died  seised,  his  right 
shall  be  deemed  to  have  accrued  at  the 
time  of  such  death,  unless  there  is  a  tenancy 
by  the  curtesy  or  other  estate,  intervening 
after  the  death  of  such  ancestor  or  devisor, 
in  which  case  the  right  shall  be  deemed  to 
accrue  when  such  intermediate  estate  shall 
expire,  or  when  it  would  have  expired  by  its 
own  limitation. 

120.  When  there  is  such  an  inter- 
mediate estate,  and  in  all  other  cases  when 
the  party  claims  by  force  of  any  remainder 
or  reversion,  his  right,  so  far  as  it  is  af- 
fected by  the  limitation  herein  prescribed, 
shall  be  deemed  to  accrue  when  the  inter- 
mediate or  precedent  estate  would  have  ex- 
pired by  its  own  limitation,  notwithstanding 
any  forfeiture  thereof  for  which  he  might 
have  entered  at  an  earlier  time ;  but  if  the 
person  claims  by  reason  of  any  forfeiture  or 
breach  of  the  condition,  the  statute  runs 
from  the  time  when  the  forfeiture  was  in- 
curred or  the  condition  was  broken. 

121.  In  all  other  cases  not  otherwise 
provided  for,  the  right  shall  be  deemed  to 
accrue  when  the  claimant  or  the  person 
under  whom  he  claims  first  became  entitled 
to  the  possession  of  the  premises,  under  the 
title  upon  which  the  entry  or  action  is 
founded. 

122.— Seo.  4.  If  any  minister  or  other 
sole  corporation  shall  be  disseised,  any  of 
his  successors  may  enter  upon  the  premises, 
or  bring  an  action  for  the  recovery  thereof 
at  any  time  within  five  years  after  death, 
resignation  or  removal  of  the  person  so  dis- 
seised, notwithstanding  the  twenty-five  years 
after  such  disseisin  shall  have  expired. 

123. — Sec.  6.    If  the  person  first  enti- 
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tied  to  make  such  entry  or  bring  such  action 
shall  die  within  the  age  of  twenty-one  years, 
or  be  a  married  woman,  insane,  imprisoned 
in  the  state  prison,  or  absent  from  the 
United  States,  and  no  determination  or 
judgment  shall  have  been  had  of  or  upon 
the  title,  right  or  action  which  accrued  to 
him,  the  entry  may  be  made  or  the  action 
brought  by  his  heirs,  or  any  other  person 
claiming  from,  by  or  under  him,  at  any  time 
within  ten  years  after  his  death,  notwith- 
standing the  said  twenty-five  years  shall 
have  expired. 

124.—-Sec.  6.  No  person  shall  be 
deemed  to  have  been  in  possession  of  any 
lands  within  the  meaning  of  the  foregoing 
provisions  merely  by  reason  of  having  made 
an  entry  thereon,  unless  he  shall  have  con- 
tinued in  open  and  peaceable  possession  of 
the  premises  for  the  space  of  one  year  next 
after  such  entry,  or  unless  an  action  shall 
be  commenced  upon  such  entry  and  seisin 
within  one  year  after  he  shall  be  ousted  or 
dispossessed  of  the  premises.  R.  S.,  p.  573 
and  574. 

125.  No  actions  for  the  recovery  of  an 
estate  sold  by  an  executor  or  administrator 
shall  be  maintained  by  the  heir  or  other 
person  claiming  under  the  deceased  testator 
or  intestate,  unless  it  be  commenced  within 
five  years  next  after  the  sale.  And  no  ac- 
tions for  any  estate  sold  by  a  guardian  shall 
be  maintained  by  the  ward  or  any  other 
person  claiming  under  him,  unless  it  be 
commenced  within  five  years  after  the  ter- 
mination of  the  guardianship.  Except  that 
•persons  out  of  the  state  and  minors  and 
others  under  any  legal  disability  to  sue  at 
the  time  when  the  right  of  action  shall  first 
accrue,  may  commence  such  action  at  any 
time  within  five  years  after  the  disability  is 
removed,  or  after  their  return  to  the  state. 
R.  S.,  p.  317,  sec.  35. 

126. — 2.  As  to  personal  actions.  The 
following  actions  shall  be  commenced  within 
six  years  next  after  the  cause  of  action  shall 
accrue  and  not  afterwards,  to  wit : 

127. — 1st.  All  actions  of  debt  founded 
upon  any  contract  or  liability  not  under 
seal,  except  such  as  are  brought  upon  the 
judgment  or  decree  of  some  court  of  record, 
or  of  general  equity  jurisdiction  of  the 
United  States,  or  of  this  or  some  other  of 
the  United  States. 

128. — 2d.  All  actions  upon  judgments 
rendered  in  any  court  other  than  those 
above  excepted. 

129. — 3d.  All  actions  for  arrears  of  rent. 


130.— 4th.  All  actions  of  assumpsit  or 
upon  the  case  founded  on  any  contract  or 
liability  express  or  implied. 

131. — 5th.     All  actions  for  waste. 

132. — 6th.  All  actions  of  replevin  and 
trover  and  all  other  actions  for  taking,  de- 
taining, or  injuring  goods  and  chattels. 

133. — 7th.  All  other  actions  on  the 
case,  except  actions  for  slanderous  words  or 
for  libels. 

134.— Sec.  2.  All  actions  for  trespass 
upon  land  or  for  assault  and  battery,  and 
for  false  imprisonment,  and  all  actions  for 
slanderous  words  and  for  libels,  shall  be 
commenced  within  two  years  next  after  the 
cause  of  action  shall  accrue  and  not 
afterwards. 

135. — Sec.  3.  All  actions  against  sheriffs 
for  the  misconduct  or  neglect  of  their  depu- 
ties shall  be  commenced  within  four  years 
next  after  the  cause  of  action  shall  accrue 
and  not  afterwards. 

136. — Sec.  4.  None  of  the  foregoing 
provisions  shall  apply  to  any  action  brought 
upon  any  bills,  notes  or  otner  evidence  of 
debt  issued  by 'any  bank. 

137. — Sec.  5.  In  all  actions  of  debt  or 
assumpsit  brought  to  recover  the  balance 
due  upon  mutual  and  open  account  current, 
the  cause  of  action  shall  be  deemed  to  have 
accrued  at  the  time  of  the  last  item  proved 
in  such  account. 

138. — Sec.  6.  If  any  person  entitled  to 
bring  any  of  the  actions  before  mentioned 
in  this  chapter  shall,  at  the  time  when  the 
cause  of  action  accrues,  be  within  the  age 
of  twenty-one  years,  or  a  married  woman, 
insane,  imprisoned  in  the  state  prison,  or 
absent  from  the  United  States,  such  person 
may  bring  the  said  actions  within  the  times 
in  this  chapter  respectively  limited  after  the 
disability  shall  be  removed. 

139.— -Sec.  7.  All  personal  actions  on 
any  contract  not  limited  by  the  foregoing 
sections  or  by  any  other  laws  of  this  state, 
shall  be  brought  within  twenty  years  after 
the  accruing  of  the  cause  of  action. 

140. — Sec.  8.  When  any  person  shall 
be  disabled  to  prosecute  an  action  in  the 
courts  of  this  state  by  reason  of  his  being 
an  alien  subject  or  citizen  of  any  country  at 
war  with  the  United  States,  the  time  of 
the  continuance  of  such  war  shall  not  be 
deemed  any  part  of  the  respective  periods 
herein  limited  for  the  commencement  of  any 
of  the  actions  before  mentioned. 

141. — Sec.  9.  If  at  the  time  when  any 
cause  of  action  mentioned  in  this  chapter 
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shall  accrue  against  any  person,  he  shall  he 
ont  of  the  state,  the  action  may  he  com- 
menced within  the  time  herein  limited  there- 
for after  such  person  shall  come  into  this 
state.  And  if,  after  any  cause  of  action 
shall  have  accrued,  the  person  against  whom 
it  has  accrued  shall  he  absent  from,  and 
reside  out  of  the  state,  the  time  of  his  ab- 
sence shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  the 
action. 

142. — Sec.  10.     If  any  person  entitled 
to  bring  any  of  the  actions  before  mentioned 
in  tiiis  chapter,  or  liable  to  any  such  actions, 
shall  die  before  the  expiration  of  the  time 
herein  limited  or  within  thirty  days  after 
the  expiration  of  the  said  time,  and  if  the 
cause  of  action   does  by  law  survive,  the 
action  may  be  commenced  by  or  against  the 
executor  or  administrator  of  the  deceased ; 
person   as  the  case  may  be,  at  any  time ' 
within  two  years  after  the  granting  of  the . 
letters   testamentary  or  of  administration, : 
and  not  afterwards,  if  barred  by  the  provi-  j 
sions  of  this  chapter. 

143. — Sec.  11.  If  in  any  action,  duly 
commenced  within  the  time  limited  in  this 
chapter  and,  allowed  therefor,  the  writ  shall 
fail  of  a  sufficient  service  or  return,  by  an 
unavoidable  accident  or  by  any  default  or 
neglect  of  the  officer  to  whom  it  is  com- 
mitted, or  if  the  suit  shall  be  abated,  or  the 
action  otherwise  avoided  or  defeated  by  the 
death  of  any  party  thereto,  or  for  any  other 
matter  of  form,  or  if  after  a  verdict  for  the 
plaintiff  the  judgment  shall  be  arrested,  or 
if  a  judgment  for  the  plaintiff  shall  be  re- 
versed on  a  writ  of  error,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause 
at  any  time  within  one  year  after  the 
abatement  or  other  determination  of  the  ori- 
ginal suit  or  after  the  reversal  of  the  judg- 
ment therein.  And  if  the  cause  of  action 
does  by  law  survive,  the  executor  or  admi- 
nistrator may  in  case  of  his  death  commence 
such  action  within  said  one  year. 

144. — Sec.  12.  In  case  of  the  fraudu- 
lent concealment  of  the  right  of  action, 
such  action  may  be  commenced  at  any  time 
within  six  years  after  the  person  entitled  to 
the  same  shall  discover  that  he  has  such 
cause  of  action.     R.  S.,  p.  576,  577  and 

578. 

145. — Sec.  21.  All  actions  and  suits  for 
any  penalty  or. forfeiture  on  any  penal  sta- 
tute brought  by  any  person  to  whom  the 
penalty  or  forfeiture  is  given  in  the  whole  or 
in  part,  shall  be  commenced  within  one  year 


next  after  the  offence  was  committed,  and 
not  afterwards. 

146. — Sec.  22.  If  the  penalty  or  forfei- 
ture is  given  in  whole  or  in  part  to  the  state, 
a  suit  therefor  may  be  commenced  by  or  in 
behalf  of  the  state  at  any  time  within  two 
years  after  the  offence  was  committed  and 
not  afterwards.     Rev.  Stat.,  p.  579. 

147. — 3.  As  to  crimes.  The  statute  of 
limitations  in  criminal  cases  takes  effect 
after  six  years  from  the  time  the  offence 
was  committed;  but  any  period  during 
which  the  party  charged  was  not  usually 
and  publicly  resident  within  this  state  shall 
not  be  reckoned  as  a  part  of  the  six 
years.  In  case  of  murder,  however,  there 
is  no  limitation.  Rev.  Stat.,  p.  666,  sec. 
15. 

148.  Mississippi.  1.  As  to  lands.  Real, 
possessory,  ancestral  and  mixed  actions  for 
lands,  tenements,  or  hereditaments  must  be 
instituted  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  action 
accrued.  How.  &  Hutch,  page  568,  ch.  43, 
sec.  88,  L.  1822.  Right  or  title  of  entry 
is  barred  after  twenty  years.  Id.  sec.  89, 
L.  1822.  Fifty  years'  actual  possession, 
uninterruptedly  continued  by  occupancy, 
descent,  conveyance  or  otherwise,  vests  a 
complete  title  in  the  occupier.  Id.  sec.  90, 
L.  1822.  Real  estate,  which  may  have 
escheated  to  the  state,  must  be  claimed 
within  two  years  next  after  the  inquisition, 
or  it  will  be  sold.  How.  &  Hutch,  page 
363,  ch.  34,  sec.  84,  L.  1822.  If  real 
estate  escheat  to  the  state  and  be  sold,  the 
moneys  arising  from  such  sale  may  be, 
claimed  within  twelve  years  next  from  the 
day  of  such  sale ;  Id.  sec.  87,  L.  1822 ; 
and  moneys  arising  from  sale  of  personal 
estate,  escheated,  may  be  claimed  within 
six  years  next  after  the  sale  thereof.  lb. 
All  persons  claiming  real  estate  escheated, 
either  by  descent  or  otherwise,  must  appear 
and  traverse  the  office  of  inquest  within 
twelve  years  from  the  date  thereof,  and  in 
case  of  personal  estate,  within  six  years,  or 
they  will  be  forever  barred  of  their  claim. 
Id.  sec.  88,  L.  1822. 

149. — 2.  As  to  personal  actions.  1st. 
On  contracts.  These  are,  1.  Actions  on 
simple  contracts  must  be  commenced  and 
sued  within  six  years  next  after  the  cause 
of  action  accrued.  Except  such  actions  as 
concern  the  trade  or  merchandise  between 
merchant  and  merchant,  their  factors,  agents 
and  servants — where  there  are  mutual  deal- 
ings and  mutual  credits.    How.  &  Hutch. 


62 


LIM 


LDI 


page  569,  ch.  43,  sec.  91,  L.  1822 ;  How. 
Rep.  2,  786. 

150.  Actions  founded  upon  any  account 
for  goods,  wares  or  merchandise,  Bold  and 
delivered,  or  for  any  articles  charged  in  any 
store  account,  must  be  commenced  and  sued 
within  three  years  next  after  cause  of  action 
accrued.  Post-dating  any  article  in  such 
account  is  highly  penal.  How.  &  Hutch, 
page  570,  ch.  43,  sec.  98,  L.  1822. 

151. — 2.  Actions  on  specialties  must  be 
commenced  and  sued  within  sixteen  years 
next  after  cause  of  action  accrued.  How.  & 
Hutch,  page  569,  ch.  43,  Bee.  95,  L.  1822. 

1 52.  Judgments  recovered  in  any  court 
of  record  as  well  without  as  within  this 
state,  may  be  revived  by  scire  facias,  or  an 
action  of  debt  brought  thereon  within 
twenty  years  next  after  the  date  of  such 
judgment.  How.  k  Hutch,  pages  570  and 
574,  ch.  43,  sec.  96  and  111,  Laws  1822 
and  1830.  This  extends  to  decrees  of  the 
chancery  court.     How.  Rep.  4,  31. 

153. — 3.  Suits  on  bonds,  or  recogni- 
zances against  sureties  for  public  officers, 
must  be  commenced  and  sued  within  five 
years  next  after  cause  of  action  accrued. 
Id.  sec.  97,  page  570,  L.  1822. 

154. — 2d.  On  torts.  Actions  for  torts 
affecting  the  person  must  be  sued  within  two 
years  next  after  cause  accrued.  How.  & 
Hutch,  page  569,  ch.  43,  sec.  92,  L.  1822. 
Actions  of  slander  for  words  spoken  or  writ- 
ten must  be  sued  within  one  year.  Id.  sec. 
93,  L.  1822  ;  How.  Rep.  2,  698.  Actions 
of  trespass  quare  olausum  fregit ;  trespass ; 
detinue ;  trover  ;  replevin,  for  taking  away 
•goods  and  chattels,  actions  on  the  case,  must 
be  sued  within  six  years  next  after  cause  of 
action  accrued.  Id.  How.  &  Hutch,  page 
569,  ch.  43,  sec.  91,  L.  1822. 

155. — 3.  As  to  penal  actions.  Penal 
actions  are  limited  to  twelve  months  from 
the  time  of  incurring  the  fine  or  forfeiture. 
(Persons  absconding  or  fleeing  from  justice 
are  excepted.)  How.  &  Hutch,  p.  668,  ch. 
49,  sec.  19,  L.  1822. 

156. — 4.  As  to  crimes.  Indictments, 
presentments  or  informations  for  offences 
(crimes)  must  be  found  or  exhibited  within 
one  year  next  after  the  offence  committed, 
(except  for  wilful  murder,  arson,  forgery, 
counterfeiting  and  larceny;  as  to  which 
there  is  no  limitation.)  How.  &  Hutch,  p. 
668,  ch.  49 ;  sec.  19,  L.  1822. 

157.  Missouri.  1.  As  to  lands.  That 
from  henceforth  no  person  or  persons  what- 
soever shall  make  entry  into  any  lands,  te- 


nements or  hereditaments,  after  the  expira- 
tion of  twenty  years  next  after  his,  her  or 
their  right  or  title  to  the  same  first  de- 
scended or  accrued;  nor  shall  any  person 
or  persons  whatsoever  have  or  maintain  any 
writ  of  right,  or  any  other  real  or  possessory 
writ  or  action  for  any  lands,  tenements,  or 
hereditaments  of  the  seisin  or  possession  of 
him,  her  or  them,  his,  her  or  their  ances- 
tors or  predecessors,  nor  declare  or  allege 
any  other  seisin  or  possession  of  him,  her  or 
them,  his,  her  or  their  ancestors  or  prede- 
cessors, than  within  twenty  years  next  before 
such  writ,  action,  or  suit,  so  hereafter  to  be 
sued,  commenced  or  brought.  Aot  of  1848. 
Infants,  femes  covert,  persons  of  unsound 
memory,  imprisoned,  beyond  seas,  or  with- 
out the  jurisdiction  of  the  United  States, 
may  sustain  such  actions  commenced  within 
twenty  years  after  the  disability  has  been 
removed. 

158. — 2.  As  to  personal  actions.  In 
all  actions  upon  the  case  (other  than  for 
slander ;)  actions  for  accounts,  (other  than 
such  accounts  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant, 
their  factors  and  servants ;)  actions  for  debt, 
grounded  upon  any  lending  or  contract  with- 
out specialty,  or  of  debt  for  arrearages  of 
rent ;  and  actions  of  trespass  quare  clausum 
fregit,  shall  be  brought  within  five  years 
after  the  cause  of  action  shall  accrue.. 

159.  All  actions  upon  accounts,,  for 
goods,  wares  and  merchandise  sold  and 
delivered,  or  for  any  article  in  any  store 
account ;  all  actions  of  trespass  vi  et  armis, 
assault  and  battery,  and  imprisonment,  shall 
be  brought  within  two  years  after  the  cause 
of  action  shall  accrue. 

160.  Actions  on  the  case  for  words, 
one  year  after  the  words  spoken ;  and  writs 
of  error  shall  be  brought  within  five  years 
after  the  judgment  or  order  of  complaint 
shall  be  rendered  and  not  after.  Aot  of 
July  4, 1807. 

161.  The  plaintiff  may  within  one  year 
commence  a  new  suit  when  a  former  judg- 
ment has  been  reversed,  or  the  plaintiff  has 
suffered  a  nonsuit. 

162. — 3.  As  to  criminal  actions.  Ac- 
tions, suits,  indictments,  or  informations, 
(if  the  punishment  be  fine  and  imprison- 
ment,) must  be  brought  within  two  years 
after  the  offence  has  been  oommitted,  and 
not  after. 

163.  JVeio  Hampshire.  1.  As  to  lands. 
No  action  can  be  maintained  for  the  reco- 
very of  lands,  unless  upon  a  seisin  within 
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twenty  years,  except  by  persons  under  dis- 
ability, that  is,  by  those  under  twenty-one 
years  of  age,  femes  covert,  non  compos 
mentis,  imprisoned,  or  without  the  limits  of 
the  United  States,  who  ,niay  sue  within  five 
years  after  the  disability  has  been  removed. 

164. — 2.  As  to  personal  actions.  Ac- 
tions in  general  are  limited  to  be  brought 
within  six  years  after  they  have  accrued; 
but  actions  of  trespass,  assault  and  battery, 
are  limited  to  three  years ;  and  actions  of 
slander  to  two.  Infants,  femes  covert,  per- 
sons imprisoned,  or  beyond  sea,  without  the 
limits  of  the  United  States,  or  non  compos 
mentis,  may  bring  an  action  within  the  same 
time,  after  the  disability  has  been  removed. 
When  the  defendant  has  left  the  state  be- 
fore the  action  accrued,  and  left  no  property 
there  which  could  have  been  attached, 
then  the  whole  time  is  allowed  after  his 
return. 

165.  New  Jersey.  1.  As  to  lands. 
By  the  aet  of  June  5, 1787,  it  was  enacted, 

166. — §  1.  At  the  aforesaid  date,  that 
sixty  years'  actual  possession  of  lands, 
tenements  or  other  real  estate  uninter- 
ruptedly continued  by  occupancy,  descent, 
conveyance  or  otherwise,  in  whatever  way 
or  manner  such  possession  might  have 
commenced  or  been  continued,  shall  vest 
a  full  and  complete  right  and  title  in 
every  actual  possessor  or  occupier  of  such 
lands,  tenements  or  other  real  estate.,  and 
shall  be  a  good  and  sufficient  bar  to  all 
claims  that  may  be  made  or  actions  com- 
menced, by  any  person  or  persons  whatso- 
ever for  the  recovery  of  such  lands,  Ac. 

167. — §  2.  And  that  thirty  years'  ac- 
tual possession  of  lands,  Ac.  uninterruptedly 
continued  as  aforesaid,  wherever  suoh  pos- 
session commenced  or  is  founded  upon  a 
proprietory  right  duly  laid  thereon,  and  re- 
corded in  the  surveyor  general's  office  of 
the  division  in  which  such  location  was 
made,  or  in  the  secretary's  office,  agreeably 
to  law ;  or,  wherever  suoh  possession  was 
obtained  by  a  fair  bona  fide  purchase  of 
such  land,  &c.  of  any  person  in  possession, 
and  supposed  to  have  a  legal  right  and  title 
thereto,  or  of  the  agent  or  agents  of  such 
person  or  persons,  shall  be  a  good  and  suffi- 
cient bar  to  all  prior  locations,  rights,  titles, 
conveyances  or  claims  whatever,  not  fol- 
lowed by  actual  possession  as  aforesaid,  and 
shall  vest  an  absolute  right  and  title  in  the 
actual  possessor  or  occupier  of  all  such 
lands,  &c. 

168.    Provided,  That  if  any  person  or 


persons  having  a  right  or  title  to  lands,  Ac. 
shall,  at  the  time  of  the  said  right  or  title 
first  descended  or  accrued,  be  within  twenty- 
one  years  of  age,  feme  covert,  non  compos, 
imprisoned,  or  without  the  United  States, 
then  suoh  person  or  persons,  and  his  heir  or 
heirs  may,  notwithstanding  the  aforesaid 
times  are  expired,  be  entitled  to  his  or  their 
action  for  the  same,  so  as  such  person  or 
persons,  or  his  or  their  heirs,  commence  or 
sue  forth  his  or  their  actions  within  five 
years,  after  his  or  their  full  age,  discover- 
ture,  coming  of  sound  mind,  enlargement 
out  of  prison,  or  coming  within  any  of  the 
United  States,  and  at  no  other  time. 

169.  And  provided  that  any  citizens  of 
this,  or  any  of  the  United  States,  and  his 
or  their  heirs,  having  such  right,  &c.  may, 
notwithstanding  the  aforesaid  times  expired, 
commence  his  or  their  action  for  such  lands, 
&c,  at  any  time  within  five  years  next  after 
the  passing  of  this  act,  and  not  afterwards. 

170.  By  the  act  of  February  7,  1799, 
s.  9,  it  is  enacted,  that  no  person  who  now 
hath,  or  hereafter  may  have,  any  right  or 
title  of  entry  into  lands,  tenements  or  here- 
ditaments, shall  make  entry  therein,  but 
within  twenty  years  next  after  such  right  or 
title  shall  accrue,  and  such  person  shall  be 
barred  from  any  entry  afterwards. 

171.  Provided,  That  the  time  during 
which  the  person  who  hath  or  shall  have 
such  right  or  title  of  entry  shall  have  been 
under  the  age  of  twenty-one  years,  feme  co- 
vert, or  insane,  shall  not  be  computed  as  part 
of  the  said  limited  period  of  twenty  years. 

172.  By  section  10,  of  the  same  act, 
from  and  after  the  first  day  of  January, 
1803,  every  real,  possessory,  ancestral, 
mixed  or  other  action  for  any  lands,  tene- 
ments or  hereditaments,  shall  be  brought 
or  instituted  within  twenty  years  next  after 
the  right  or  title  thereto  or  cause  of  such 
action  shall  accrue,  and  not  after. 

173.  Provided,  That  the  time  during 
which  the  person  who  hath  or  shall  have 
suoh  right  or  title  or  cause  of  action,  shall 
have  been  under  the  age  of  twenty-one 
years,  feme  covert,  or  insane,  shall  not  be 
computed  as  part  of  the  said  twenty  years. 

174. — Section  11.  That  if  a  mortgagee, 
and  those  under  him,  be  in  possession  of 
lands,  &c.  contained  in  the  mortgage  or  any 
part  thereof,  for  twenty  years  after  default 
of  payment,  then  the  right  or  equity  of  re- 
demption therein,  shall  be  barred  forever. 

175. — Section  13.  That  no  person  or 
persons,  bodies  politic  or  corporate,  shall 
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be  sued  or  impleaded  by  the  state  of  New 
Jersey,  for  any  land,  &c.  or  any  rents, 
revenues,  or  profits  thereof,  but  within 
twenty  years  after  the  right,  title  or  cause 
of  action  to  the  same  shall  aocrue  and  not 
after. 

176. — 2.  As  to  personal  actions.  It  is 
enacted  that  all  actions  of  trespass  quart 
clausum  f regit;  trespass ;  detinue ;  trover ; 
replevin  ;  debt,  founded  on  any  lending  or 
contract  without  specialty,  or  for  arrearages 
of  rent  due  on  a  parol  demise ;  of  aocount, 
(except  such  actions  as  concern  the  trade 
of  merchandise  between  merchant  and  mer- 
chant, their  factors,  agents  and  servants;) 
and  on  the  case,  (except  actions  for  slander,) 
shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions 
shall  have  accrued,  and  not  after.  That  all 
actions  of  trespass  for  assault,  menace,  bat- 
tery, wounding  and  imprisonment,  or  any 
of  them,  shall  bo  commenced  and  sued 
within  four  years  next  after  the  cause  of 
such  actions  shall  have  accrued  and  not 
after.  That  every  action  upon  the  case  for 
words,  shall  be  commenced  and  sued  within 
two  years  next  after  the  words  spoken,  and 
not  after.  Persons  within  the  age  of  twenty- 
one  years,  femes  covert  or  insane,  may  in- 
stitute such  actions  within  such  time  as  is 
before  limited  after  his  or  her  coming  to  or 
being  of  full  age,  discoverture,  or  sane 
memory. 

177.  The  act  of  February  7, 1799,  s. 
6,  provides  that  every  action  of  debt,  or 
covenant  for  rent,  or  arrearages  of  rent, 
founded  upon  lease  under  seal;  debt  on 
any  bill  or  obligation  for  the  payment  of 
money  only,  or  upon  any  award,  under  the 
hands  and  seals  of  arbitrators,  for  the  pay- 
ment of  money  only,  shall  be  commenced 
and  sued  within  sixteen  years  next  after  the 
cause  of  such  action  shall  have  accrued, 
and  not  after;  but  if  any  payment  shall 
have  been  made  on  any  such  lease,  specialty 
or  award,  within  or  after  the  said  period  of 
sixteen  years,  then  an  action,  instituted  on 
such  lease,  specialty  or  award,  within  six- 
teen years  after  such  payment,  shall  be 
effectual  in  law,  and  not  after.  Provided, 
That  the  time  during  which  the  person,  wMo 
is  or  shall  be  entitled  to  any  of  the  actions 
specified  in  this  section,  shall  have  been 
within  the  age  of  twenty-one  years,  feme 
covert,  or  insane,  shall  not  be  taken  or 
computed  as  part  of  the  said  limited  period 
of  sixteen  years. 

178.— 3.    As  to  crimes.    By  the  statute 


passed  February  17, 1829,  Harr.  Comp.  243, 
all  indictments  for  offences  punishable  with 
death,  (except  murder,)  must  be  found  within 
three  years,  and  all  offences  not  punishable 
with  death,  must  be  brought  within  two 
years ;  except,  as  to  both,  where  the  offender 
flies. 

179. — 4.  As  to  penal  actions.  By  the 
statute  of  February  7, 1799,  Rev.  Laws, 
410,  all  popular  and  qui  tarn  actions,  and 
also  all  actions  on  penal  statutes  by  the 
party  grieved,  must  be  brought  within  two 
years. 

180.  JVetfl  York.  The  provisions  limit- 
ing the  time  of  commencing  actions,  are 
contained  in  the  Revised  Statutes,  part  3, 
chapter  4,  tit.  2,  and  are  substantially  as 
follows : 

181. — 1.  As  to  lands.  The  people  of 
this  state  will  not  sue  or  implead  any  person 
for,  or  in  respect  to  any  lands,  tenements,  or 
hereditaments,  or  for  the  issues  or  the  profits 
thereof,  by  reason  of  any  right  or  title  of 
the  said  people  to  the  same,  unless,  1.  Such 
right  shall  have  accrued  within  twenty  years 
before  any  suit,  or  other  proceeding  for  the 
same  shall  have  been  commenced  ;  or  unless, 
2.  The  said  people  or  those  from  whom  they 
claim,  shall  have  received  the  rents  and 
profits  of  such  real  estate,  or  some  part 
thereof,  within  the  said  space  of  twenty 
years.  Grantees  of  the  state  cannot  recover, 
if  the  state  could  not ;  and  when  patents 
granted  by  the  state  are  declared  void  for 
fraud,  a  suit  may  be  brought  at  any  time 
within  twenty  years  thereafter. 

182.  No  action  for  the  recovery  of  any 
lands,  tenements,  or  hereditaments,  or  for 
the  recovery  of  the  possession  thereof,  shall 
be  maintained,  unless  it  appear,  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor, 
was  seised  or  possessed  of  the  premises  in 
question  within  twenty  years  before  the  com- 
mencement of  such  action. 

183.  No  avowry  or  cognizance  of  title 
of  real  estate,  or  to  any  rents  or  services, 
shall  be  valid,  unless  it  appear  that  the 
person  making  the  avowry,  or  the  person  in 
whose  right  the  cognizance  is  made,  or  the 
ancestor,  predecessor,  or  grantor  of  such 
person,  was  seised  or  possessed  of  the  pre- 
mises in  question,  within  twenty  years  before 
committing  the  act,  in  defence  of  which  the 
avowry  or  cognizance  is  made. 

184.  No  entry  upon  real  estate  shall  be 
deemed  sufficient  or  valid  as  a  claim,  unless 
an  action  be  commenced  thereupon  within 
one  year  after  the  making  of  such  entry,  and 
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within  twenty  years  from  the  tuna  when  the 
light  of  making  such  entry  accrued. 

185.  All  writs  of  scire  facias  upon  fines, 
heretofore  levied,  of  any  manors,  lands, 
tenements,  or  hereditaments,  shall  he  sued 
out  within  twenty  years  next  after  the  title 
or  cause  of  action  first  descended  or  fallen, 
and  not  after  that  period. 

186.  If  any  person  entitled  to  commence 
any  action  as  above  specified,  or  to  make  any 
entry,  avowry,  or  cognizance,  be  at  the  time 
such  title  shall  first  descend  or  accrue,  either, 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or,  3.  Imprisoned  on  any  cri- 
minal charge  or  in  execution  upon  some  con- 
viction of  a  criminal  offence  for  any  term  less 
than  for  life ;  or,  4.  A  married  woman ;  the 
time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  portion  of  the 
time  above  limited,  for  the  commencement  of 
such  suit,  or  the  making  such  entry,  avowry, 
or  cognizance ;  bat  such  person  may  bring 
such  action,  or  make  such  entry,  avowry,  or 
cognizance,  after  the  said  time  so  limited, 
and  within  ten  years  after  such  disability 
removed  and  not  after.  In  case  of  the  death 
of  the  person  entitled  to  such  action,  Ac, 
before  any  determination  or  judgment  in  the 
case,  his  heirs  may  institute  the  same  within 
ten  years  after  his  death,  but  not  after.  Rev. 
Statutes,  part  3,  c.  4,  tit.  2,  article  1. 

187.  The  68th  section  of  the  act  « to 
simplify  and  abridge  the  practice,  pleadings 
and  proceedings  of  the  courts  of  this  state," 
(New  York,)  passed  the  12th  of  April  1848, 
known  as  the  Code  of  Procedure,  enacts 
that  the  provisions  of  the  Revised  Statutes, 
contained  in  the  article  entitled,  "  Of  the 
time  of  commencing  actions  relating  to  real 
property,"  shall,  until  otherwise  provided  by 
statute,  continue  in  force,  and  be  applicable 
to  actions  for  the  recovery  of  real  property. 

188^-2.  Other  actions  than  for  the  re- 
covery of  real  property,  and  actions  already 
commenced,  or  oases  where  the  right  of  ac- 
tion has  accrued,  to  which  the  statutes  in 
fcree  when  the  said  act  was  passed  shall  be 
tppliemble,  according  to  the  subject  of  the 
action,  and  without  regard  to  the  form,  must 
he  eosnanenced  within  the  times  as  provided 
for  in  pari  2,  t.  2,  o.  8  and  4,  of  the  code  of 
procedure  in  the  following  sections,  namely : 

§  70.     Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States,  or  of  any 

or  territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument. 
§  7L.     Within  six  years : 
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1.  An  action  upon  a  contract,  obligation 
or  liability,  express  or  implied;  excepting 
those  mentioned  in  section  seventy. 

2.  An  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real 
property. 

4.  An  action  for  taking,  detaining  or 
injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation, 
or  for  any  other  injury  to  the  person  or  rights 
of  another,  not  arising  on  contract,  and  not 
hereinafter  enumerated. 

6.  An  action  for  relief,  on  the  ground 
of  fraud ;  the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued,  until  the 
discovery  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud. 

§  72.     Within  three  years  : 

1.  An  action  against  a  sheriff  or  coroner, 
upon  a  liability  incurred  by  the  doing  of  an 
act  in  his  official  capacity,  and  in  virtue  of 
his  office,  or  by  the  omission  of  an  official 
duty ;  including  the  non-payment  of  money 
collected  upon  an  execution.  But  this 
section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statue,  for  a  penalty 
or  forfeiture,  where  the  action  is  given  to  the 
party  aggrieved,  or  to  such  party  and  the 
people  of  this  state,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

6  73.    Within  two  years : 

1.  An  action  for  libel,  slander,  assault, 
battery,  or  false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  for- 
feiture or  penalty  to  the  people  of  this  state. 

§  74.     Within  one  year : 

1.  An  action  against  a  sheriff  or  other 
officer,  for  the  escape  of  a  prisoner  arrested 
or  imprisoned  on  civil  process. 

§  75.  In  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open  and  cur- 
rent account,  where  there  have  been  re- 
ciprocal demands  between  the  parties,  the 
cause  of  action  shall  be  deemed  to  have  ac- 
crued from  the  time  of  the  last  item  in  the 
account,  on  the  adverse  side. 

§76.  An  action  upon  a  statute  for  a 
penalty  or  forfeiture,  given  in  whole  or  in 
part  to  any  person  who  will  prosecute  for 
the  same,  must  be  commenced  within  one 
year  after  the  commission  of  the  offence ; 
and  if  the  action  be  not  commenced  within 
the  year,  by  a  private  party,  it  may  be  com- 
menced within  two  years  thereafter,  in  behali 
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of  the  people  of  this  state,  by  the  attorney* 
general,  or  the  district  attorney  of  the  county 
where  the  offence  was  committed. 

§77.  An  action  for  relief,  not  herein- 
before provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  action 
shall  have  accrued. 

§  78.  The  limitations  prescribed  in  this 
title  shall  apply  to  actions  brought  in  the 
name  of  the  people  of  this  state  or  for  their 
benefit,  in  the  same  manner  as  to  actions  by 
private  parties. 

§  79.  An  action  shall  not  be  deemed 
commenced,  within  the  meaning  of  this  title, 
unless  it  appear : 

1.  That  the  summons  or  other  process 
therein  was  duly  served  upon  the  defendants, 
or  one  of  them  ;  or 

2.  That  the  summons  was  delivered, 
with  the  intent  that  it  should  be  actually 
served,  to  the  sheriff  of  the  county  in  which 
the  defendants,  or  one  of  them,  usually  or 
last  resided  ;  or,  if  a  corporation  be  defend- 
ant, to  the  sheriff  of  the  county  in  which 
such  corporation  was  established  by  law,  or 
where  its  general  business  was  transacted, 
or  where  it  kept  an  office  for  the  transaction 
of  business. 

§  80.  If,  when  the  cause  of  action  shall 
accrue  against  a  person,  he  be  out  of  the 
state,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the 
state ;  and  if,  after  the  cause  of  action  shall 
have  accrued,  he  depart  from  and  reside 
out  of  the  state,  the  time  of  his  absence 
shall  not  be  part  of  the  time  limited  for  the 
commencement  of  the  action. 

§  81.  If  a  person  entitled  to  bring  an 
action,  except  for  a  penalty  or  forfeiture, 
or  against  a  sheriff  or  other  officer  for  an 
escape,  be  at  the  time  the  cause  of  action 
accrued,  either : 

1.  Within  the  age  of  twenty-one  years ; 
or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or 
in  execution  under  the  sentenoe  of  a  crimi- 
nal court,  for  a  term  less  than  his  natural 
life;  or 

4.  A  married  woman : 

The  time  of  such  disability  shall  not  be 
part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

§  82.  If  a  person  entitled  to  bring  an 
action,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  his  representa- 
tives may  oommence  the  action,  after  the 


expiration  of  that  time,  and  within  one  year 
from  his  death. 

§  83.  When  a  person  shall  be  an  alien, 
subject  or  citizen  of  a  country  at  war  with 
the  United  States,  the  time  of  the  continu- 
ance of  the  war  shall  not  be  part  of  the 
period  limited  for  the  commencement  of  the 
action. 

§  84.  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a 
judgment  therein  for  the  plaintiff  be  re- 
versed, on  appeal,  the  plaintiff,  or  if  he  die 
and  the  cause  of  action  survive,  his  heirs  or 
representatives  may  commence  a  new  action 
within  one  year  after  the  reversal. 

§  85.  When  the  commencement  of  an 
action  shall  be  stayed  by  injunction,  the 
time  of  the  continuance  of  the  injunction 
shall  not  be  part  of  the  time  limited  for  the 
commencement  of  the  action. 

§  86.  No  person  shall  avail  himself  of 
a  disability,  unless  it  existed  when  his  right 
of  action  accrued. 

§  87.  When  two  or  more  disabilities 
shajl  exist,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

§  88.  This  title  shall  not  affect  actions 
to  enforce  the  payment  of  bills,  notes,  or 
other  evidences  of  debt  issued  by  moneyed 
corporations,  or  issued  or  put  in  circulation 
as  money. 

§  89.  This  title  shall  not  affect  actions 
against  directors  or  stockholders  of  a 
moneyed  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  lia- 
bility created,  by  the  second  title  of  the 
chapter  of  the  Revised  Statutes,  entitled 
"  Of  Incorporations ;"  but  such  actions 
must  be  brought  within  six  years  after  the 
discovery,  by  the  aggrieved  party,  of  the 
facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 

§  90.  Where  the  tune  for  commencing 
an  action  arising  on  contract  shall  have 
expired,  the  cause  of  action  shall  not  be 
deemed  revived  by  an  acknowledgment  or 
new  promise,  unless  the  same  be  in  writing, 
subscribed  by  the  party  to  be  charged 
thereby. 

189.  North  Carolina.  By  the  Revised 
Statutes,  chapter  65,  it  is  provided  as  fol- 
lows, to  wit : 

190.  1.  As  to  lands.  §  1.  That  no 
person  or  persons,  nor  their  heirs,  which 
hereafter  snail  have  any  right  or  title  to 
any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  any  claim, 
but  within  seven  years  next  after  his,  her, 
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or  their  right  or  title  descended  or  accrued, 
and  in  default  thereof,  such  person  or  per- 
sons, so  not  entering  or  making  claim,  shall 
be  utterly  excluded  and  disabled  from  any 
entry  or  claim  thereafter  to  be  made :  Pro- 
vided, nevertheless,  that  if  any  person  or 
persons,  that  is  or  hereafter  shall  be  entitled 
to  any  right  or  claim  of  lands,  tenements 
or  hereditaments,  shall  be,  at  the  time  the 
said  right  or  title  first  descended,  accrued, 
come  or  fallen,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  im- 
prisoned or  beyond  seas,  that  then  such 
person  or  persons  shall  and  may,  notwith- 
standing the  said  seven  years  be  expired, 
commence  his,  her  or  their  suit,  or  make 
his,  her,  or  their  entry,  as  he,  she,  or  they 
might  have  done  before  this  act*  so  as  such 
person  or  persons  shall,  within  three  years 
next  after  full  age,  discoverture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or 
persons  beyond  seas,  within  eight  years 
ifter  the  title  or  claim  becomes  due,  take 
benefit  and  sue  for  the  same,  and  at  no  time 
after  the  times  or  limitations  herein  speci- 
fied ;  bnt  that  all  possessions,  held  without 
suing  such  claim  as  aforesaid,  shall  be  a 
perpetual  bar  against  all,  and  all  manner 
of  persons  whatsoever,  that  the  expectation 
of  heirs  may  not,  in  a  short  time,  leave 
much  land  unpossessed,  and  titles  so  per- 
plexed, that  no  man  will  know  of  whom  to 
take  or  buy  land.  Provided  also,  that  if 
in  any  action  of  ejectment  for  the  recovery 
of  any  lands,  tenements  or  hereditaments, 
judgment  be  given  for  the  plaintiff,  and  the 
nme  be  reversed  for  error,  or  a  verdict  pass 
for  the  plaintiff,  and,  upon  -matter  alleged 
in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff  that  he  take  no- 
thing by  his  plaint,  writ  or  bill,  or  a  verdict 
he  given  against  the  plaintiff,  in  all  such 
cases  the  party  plaintiff,  his  heirs  or  execu- 
tors, as  the  case  shall  require,  may  com- 
mence a  new  action  or  suit  from  time  to 
time,  within  one  year  after  such  judgment 
reversed,  or  judgment  given  against  the 
plaintiff. 

191. — §  2.  Where  any  person  or  persons, 
or  the  person  or  persons  under  whom  he, 
■be,  or  they  claim,  shall  have  been,  or  shall 
mctunie  to  be,  in  possession  of  any  lands, 
tenements  or  hereditaments  whatsoever, 
voder  titles  derived  from  sales,  made  either 
by  creditors,  executors  or  administrators  of 
any  person  deceased,  or  by  husbands  and 
their  wives,  or  by  endorsement  of  patents 
or  other  colorable  title,  for  the  space  of 


twenty-one  years,  all  such  possessions  of 
lands,  tenements  or  hereditaments,  under 
such  title,  shall  be  and  are  hereby  ratified, 
confirmed  and  declared  to  be  a  good  and 
legal  bar,  against  the  entry  of  any  person 
or  persons,  under  the  right  or  claim  of  the 
state,  to  all  intents  and  purposes  whatsoever ; 
Provided,  nevertheless,  that  the  possession 
so  set  up  shall  have  been  ascertained  and 
identified  under  known  and  visible  lines  or 
boundaries. 

192. — 2.  As  to  personal  actions.  §  3. 
All  actions  of  trespass,  detinue,  actions  sur 
trover  and  replevin  for  taking  away  of 
goods  and  chattels,  all  actions  of  account 
and  upon  the  case,  all  actions  of  debt  for 
arrearages  of  rent,  all  actions  of  debt 
grounded  upon  any  lending  or  contract 
without  specialty,  and  all  actions  of  assault, 
menace,  battery,  wounding,  and  imprison- 
ment, or  any  of  them,  which  shall  be  sued  or 
brought,  shall  be  commenced  or  brought 
within  the  time  and  limitation  in  this  act  ex- 
pressed, and  not  after ;  that  is  to  say,  actions 
of  account  render,  actions  upon  the  case,  ac- 
tions of  debt  for  arrearages  of  rent,  actions 
of  debt  upon  simple  contract,  actions  of  de- 
tinue, replevin,  and  trespass  either  for  goods 
and  chattels  or  quare  clausum  fregit,  within 
three  years  next  after  the  cause  of  such  ac- 
tion or  suit,  and  not  after ;  except  such  ac- 
compts  as  concern  the  trade  of  merchandise, 
between  merchant  and  merchant,  and  their 
factors,  or  servants ;  and  the  said  actions  of 
trespass,  of  assault  and  battery,  wounding, 
imprisonment,  or  any  of  them,  within  one 
year  after  the  cause  of  such  action  or  suit, 
and  not  after ;  and  the  said  actions  upon  the 
case  for  words,  within  six  months  after  the 
words  spoken,  and  not  after. 

193.-—§  4.  Provided,  nevertheless,  that 
if,  on  any  of  the  said  actions  or  suits,  judg- 
ment be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  error,  or  a  verdict  pass  for 
the  plaintiff,  and  upon  matter  alleged  in 
arrest,  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing 
by  his  plaint,  writ  or  bill ;  or  if  any  of  the 
said  actions  shall  be  brought  by  original 
writ,  and  the  defendant  cannot  be  attached 
or  legally  served  with  process,  in  all  such 
cases,  the  party  plaintiff,  his  heirs,  executors 
or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  or  suit,  from 
time  to  time,  within  a  year  after  such  judg- 
ment reversed,  or  such  judgment  given 
against  the  plaintiff,  or  till  the  defendant 
can  be  attached  or  served  with  the  process, 
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so  as  to  compel  him  to  appear  and  answer. 
And  provided  farther,  that  if  any  person 
or  persons,  that  is  or  shall  he  entitled  to 
any  such  action  or  trespass,  detinue,  aotion 
snr  trover,  replevin,  actions  of  accompt  and 
npon  the  case,  actions  of  debt  for  arrearages 
of  rent,  actions  of  deht  grounded  upon  any 
lending  or  contract  without  specialty,  actions 
of  assault,  menace,  battery,  wounding,  and 
imprisonment,  actions  of  trespass  quart  clou- 
sum  f regit,  actions  upon  the  case  for  slan- 
derous words,  he,  or  shall  he,  at  the  time 
of  any  such  cause  of  aotion  given  or  accrued, 
fallen  or  come,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  im- 
prisoned or  beyond  the  seas,  then  such  per- 
son or  persons  shall  be  at  liberty  to  .bring 
the  same  actions,  so  as  they  bring  the  same 
within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age, 
discovert,  of  sound  memory,  at  large  or  re- 
turned from  beyond  seas,  as  other  persons 
having  no  such  impediment  might  have 
done.  And  provided  further,  that  when 
any  person  or  persons,  against  whom  there 
is  oause  of  action,  shall  be  beyond  sea  at 
the  time  of  such  oause  of  action  given  or 
aocruedj  fallen  or  come,  the  person,  who 
shall  have  such  cause  of  aotion,  may  bring 
his  action  against  them  within  such  time  or 
times  as  are  hereinbefore  limited,  for  bring- 
ing such  actions  after  their  return. 

194. — §  5.  The  limitation  of  actions 
shall  apply  to  all  bonds,  bills,  and  other 
securities  made  transferable  by  law,  after 
the  assignment  or  endorsement  thereof,  in 
the  same  manner  as  it  operates  against  pro- 
missory notes. 

195. — 3.  As  to  fend  actions.  §  6.  All 
actions  and  suits  to  be  brought  on  any 
penal  act  of  the  general  assembly,  for  the 
recovery  of  the  penalty  therein  set  forth, 
shall  be  brought  within  three  years  after 
the  oause  of  such  aotion  or  suit  shall  or  may 
have  accrued,  and  not  after :  Provided, 
that  this  act  shall  not  affect  the  time  of 
bringing  suit  on  any  penal  act  of  the  gene- 
ral assembly,  which  hath  a  time  limited 
therein  for  bringing  the  same. 

196.  Ohio.  1.  As  to  lands.  Twenty- 
one  years'  adverse  possession  of  lands 
operates  a  bar,  with  a  saving  in  favor  of 
infants,  femes  covert,  persons  insane,  im- 
prisoned or  beyond  the  sea,  when  the  right 
of  action  accrues.  And  if  a  person  shall 
have  left  the  state,  and  remain  out  of  the 
same  at  the  time  the  oause  of  action  ac- 
crued ;  or  shall  have  left  the  state  or  county 


at  any  time  during  the  period  of  limitation, 
(that  is,  after  the  right  of  aotion  has  ac- 
crued,) and  remain  out  of  the  same  in  a 
place  unknown  to  the  person  having  the 
right  of  aotion,  suit  may  be  brought  at  any 
time  within  the  period  of  limitation,  after 
the  return  of  such  person  to  the  state  or 
county. 

197. — 2.  As  to  personal  actions.  1st. 
Actions  upon  the  case,  covenant  and  debt 
founded  upon  a  specialty,  or  any  agreement, 
contract  or  promise  in  writing,  may  be 
brought  within  fifteen  years  after  the  cause 
of  aotion  shall  have  accrued. 

198. — 2d.  Actions  upon  the  case  and 
debt  founded  upon  any  simple  contract,  not 
in  writing,  and  actions  on  the  case  for  con- 
sequential damages,  within  six  years. 

199.. — 3d.  Actions  of  trespass  upon 
property,  real  or  personal,  detinue,  trover 
and  replevin,  within  four  years. 

200.— 4th.  Actions  of  trespass  for  any 
injury  done  to  the  person,  actions  of  slander 
for  words  spoken,  or  for  a  libel,  actions  for 
malicious  prosecution,  and  for  false  im- 
prisonment ;  actions  against  officers  for  mal- 
feasance or  nonfeasance  in  office,  and  actions 
of  debt  qui  tarn,  within  one  year. 

201.— 5th.  Actions  for  forcible  entry 
and  detainer,  or  forcible  detainer  only, 
within  two  years. 

202. — 6th.  All  other  actions  within 
four  years ;  and  all  penalties  and  forfeitures 
given  by  statute  and  limited  by  the  statute, 
within  die  times  so  limited. 

203. — 7th.  Infants,  femes  covert,  per- 
sons insane  or  imprisoned,  entitled  to  an 
aotion  of  ejectment,  may,  after  the  twenty- 
one  years  have  elapsed,  bring  their  actions 
within  ten  years  after  such  disability  re- 
moved. They  may  bring  all  other  actions, 
within  the  respective  times  limited  for 
bringing  such  actions,  after  the  disability 


removed. 


204. — 8th.  Actions,  founded  on  con- 
tracts between  persons  resident  at  the  time 
of  the  contract  without  this  state,  which  are 
barred  by  the  laws  of  the  country  where  the 
contract  was  made,  are  barred  in  the  courts 
of  this  state. 

205. — 9th.  In  all  actions  on  contracts 
express  or  implied,  in  case  of  payment  of 
any  part,  principal  or  interest,  acknowledg- 
ment of  an  existing  liability,  debt  or  claim, 
or  any  promise  to  pay  the  same,  within  the 
time  herein  limited,  the  action  may  be  com- 
menced within  the  time  limited  after  such 
payment,  acknowledgment  or  promise. 
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206. — 10th.  If  judgment  be  arrested  or 
reversed,  the  suit  abate  or  the  plaintiff  be- 
come nonsuit,  and  the  time  limited  shall 
have  expired,  the  plaintiff  may  bring  a  new 
action  within  one  year  after  such  arrest,  re- 
versal, abatement  or  nonsuit. 

207.— 11th.  A  person  who  has  left  the 
state,  or  resides  out  of  it,  or  whose  place  of 
residence  is  unknown  although  in  the  state, 
at  the  time  the  cause  of  action  accrues,  may 
be  sued  within  the  time  limited  by  the  act, 
after  his  return  or  removal  to  the  state,  or 
his  place  of  residence,  if  in  the  state,  be* 
comes  known.  0.  Stat.  vol.  29,  214 ;  Act 
of  Feb.  IS,  1831.  Took  effect,  June  1, 
1831.    Swan's  Col.  Laws,  558,  4,  5,  6. 

208.  This  act  only  operates  upon  causes 
of  action  accruing  after  the  act  took  effect, 
and  all  causes  of  action  previously  subsisting 
are  governed  by  the  statutes  (and  there 
have  been  several)  in  force'  when  die  re- 
spective causes  of  action  accrued,  none  of 
the  statutes  being  retrospective  in  their 
operation.  7  0.  R.  p.  2,  285,  West's 
Adm'r.  v.  Hymer ;  Id.  158,  Hazlett  et  al. 
*.  Critohficld  et  ah;  6  Id.  96,  Bigelow's 
Bx'r.  «.  Bigelow's  Adm'r. 

209.— 8.  As  to  penal  actions.  Prose- 
cutions for  any  forfeitures  under  a  penal 
statute,  must  be  instituted  within  two  years, 
unless  otherwise  specially  provided  for. 

210.  Pennsylvania.  1.  As  to  lands. 
From  henceforth  no  person  or  persons  whatr 
soever,  shall  make  entry  into  any  manors, 
lands,  tenements  or  hereditaments,  after  the 
expiration  of  twenty-one  years  next  after 
his,  her  or  their  right  or  title  to  the  same 
first  descended  or  accrued;  nor  shall  any 
person  or  persons  whatsoever  have  or  main- 
tain any  writ  of  right,  or  any  other  real  or 
possessory  writ  or  action,  for  any  manor, 
lands,  tenements  or  hereditaments,  of  the 
seisin  or  possession  of  him,  her  or  them- 
selves, his,  her,  or  their  ancestors,  or  pre* 
eeeeseorB,  nor  declare  or  allege  any  other 
seisin  or  possession  of  him,  her  or  them- 
selves, hie,  her  or  their  ancestors  or  prede- 
cessors, than  within  twenty-one  years  next 
Wore  such  writ,  action,  or  suit  so  hereafter 
to  be  sued,  commenced  or  brought.  Act 
of  March  26,  1785,  s.  2,  2  Smith's  Laws 
Pa.  299. 

211.  Section  4,  provides,  that  if  any 
person  or  persons  having  such  right  or  title 
le,  or  shall  be  at  the  time  such  right  or 
thk  first  descended  or  accrued,  within  the 
age  of  twenty-one  years,  feme  covert,  non 

mentis,  imprisoned  or  beyond  the 


seas,  or  from  and  without  the  United  States 
of  America,  then  such  person  or  persons, 
and  the  heir  or  heirs  of  such  person  or  per- 
sons, shall  and  may,  notwithstanding  the 
said  twenty-one  years  be  expired,  bring  his 
or  their  action,  or  make  his  or  their  ontry, 
as  he,  she  or  they  might  have  done,  before 
the  passing  of  this  act,  so  as  such  person  or 
persons,  or  the  heir  or  heirs  of  such  person 
or  persons,  shall  within  ten  years  next  after 
attaining  full  age,  disooverture,  soundness 
of  mind,  enlargement  out  of  prison,  or 
coming  into  the  said  United  States,  take 
benefit  of  or  sue  for  the  same,  and  no  time 
after  the  said  ten  years ;  and  in  case  such 
person  or  persons  shall  die  within  the  said 
term  of  ten  years,  under  any  of  the  dis- 
abilities aforesaid,  the  heir  or  heirs  of  such 
person  or  persons  shall  have  the  same 
benefit,  that  such  person  or  persons  could 
or  might  have  had,  by  living  until  the  dis- 
abilities should  have  ceased  or  been  re- 
moved; and  if  any  abatement  happen  in 
any  proceeding  or  proceedings  upon  such 
right  or  title,  such  proceeding  or  proceed- 
ings may  be  renewed  and  continued,  within 
three  years  from  the  time  of  such  abatement, 
but  not  afterward. 

212.  By  the  act  of  March  11,  1815, 
the  provision  above  contained,  so  far  as  the 
same  relates  to  persons  beyond  the  seas,  and 
from  and  without  the  United  States  of 
America,  is  repealed. 

218. — 2.  As  to  personal  actions.  All 
actions  of  trespass  quote  clauswm  fregit, 
all  actions  of  detinue,  trover  and  replevin, 
for  taking  away  goods  and  cattle,  all  actions 
upon  account,  and  upon  the  case,  (other  than 
such  accounts  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant, 
their  factors  or  servants,)  all  actions  of 
debt,  grounded  upon  any  lending  or  con- 
tract without  specialty,  all  actions  of  debt 
for  arrearages  of  rent,  except  the  proprie- 
taries' quit  rents,  and  all  actions  of  tres- 
pass, of  assault,  menace,  battery,  wounding 
and  imprisonment,  or  any  of  them,  which 
shall  be  Bued  or  brought  at  any  time  after 
the  five  and  twentieth  day  of  April,  which 
shall  be  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  thirteen,  shall 
be  commenced  and  sued  within  the  time 
and  limitation  hereafter  expressed,  and  not 
after ;  that  is  to  say,  the  said  actions  upon 
the  case,  other  than  for  slander,  and  the 
said  actions  for  account,  and  the  said  ac- 
tions for  trespass,  debt,  detinue,  and  replevin 
for  goods  or  chattels,  and  the  said  actions 
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of  trespass  quare  clausum  fregit,  within  six 
years  next  after  the  cause  of  such  actions 
or  suit,  and  not  after.  And  the  said  ac- 
tions of  trespass,  of  assault,  menace,  bat- 
tery, wounding,  imprisonment,  or  any  of 
them,  within  two  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after.  And 
the  said  actions  upon  the  case  for  words, 
within  one  year  next  after  the  words  spoken, 
and  not  after.  Act  of  March  27,  1713, 
s.  1. 

214.  If  in  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff, 
and  the  same  be  reversed  by  error,  or  a 
verdict  passed  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff,  that 
he  take  nothing  by  his  plaint,  writ  or  bill, 
then  and  in  every  such  case,  the  party  plain- 
tiff, his  heirs,  executors,  or  administrators, 
as  the  case  may  require,  may  commence  a 
new  action  or  suit,  from  time  to  time,  within 
a  year  after  such  judgment  reversed,  or 
given  against  the  plaintiff,  as  aforesaid,  and 
not  after.     Id.  s.  2. 

215.  In  all  actions  upon  the  case,  for 
slanderous  words,  to  be  sued  or  prosecuted 
by  any  person  or  persons,  in  any  court 
within  this  province,  after  the  said  twenty- 
fifth  day  of  April  next,  if  the  jury  upon 
trial  of  the  issue  in  such  action,  or  the  jury 
that  shall  inquire  of  the  damages,  do  find 
or  assess  the  damages  under  forty  shillings, 
then  the  plaintiff  or  plaintiffs  in  such  action 
shall  have  and  recover  only  so  much  costs 
as  the  damages  so  given  or  assessed,  do 
amount  unto,  without  any  further  increase 
of  the  same.     Id.  s.  4. 

216.  Provided  nevertheless,  that  if  any 
person  or  persons  who  is  or  shall  be  entitled 
to  any  such  action  or  trespass,  detinue, 
trover,  replevin,  actions'  of  account,  debt, 
actions  for  trespass,  for  assault,  menace, 
battery,  wounding  or  imprisonment,  actions 
upon  the  case  for  words,  be,  or,  at  the  time 
of  any  cause  of  such  action  given  or  ac- 
crued, fallen,  or  come,  shall  be  within  the 
age  of  twenty-one  years,  feme  covert,  non 
compos  mentis,  imprisoned  or  beyond  the 
sea,  that  then  such  person  or  persons  shall 
be  at  liberty  to  bring  the  same  actions,  so 
as  they  take  the  same  within  such  times  as 
are  hereby  before  limited,  after  their  coming 
to  or  being  of  full  age,  discoverture,  of 
sound  memory,  at  large,  or  returning  into 
this  province  as  other  persons.     Id.  s.  5. 

2l7. — 3.  As  to  penal  actions.  All  ac- 
tions, suits,  bills,  indictments,  or  informa- 


tion, which  shall  be  brought  for  any  for- 
feiture upon  any  penal  act  of  assembly  made 
or  to  be  made,  whereby  the  forfeiture  is  or 
shall  be  limited  to  the  commonwealth  tfnly, 
shall  hereafter  bo  brought  within  two  years 
after  the  offence  was  committed,  and  at  no 
time  afterwards ,  and  all  actions,  suits,  bills, 
or  informations  which  shall  be  brought  for 
any  forfeiture  upon  any  penal  act  of  as- 
sembly made  or  to  be  made,  the  benefit  and 
suit  whereof  is  or  shall  be  by  the  said  act 
limited  to  the  commonwealth,  and  to  any 
person  or  persons  that  shall  prosecute  in 
that  behalf,  shall  be  brought  by  any  person 
or  persons  that  may  lawfully  sue  for  the 
same,  within  one  year  next  after  the  offence 
was  committed ;  and  in  default  of  such  pur- 
suit, then  the  same  shall  be  brought  for  the 
commonwealth,  any  time  within  one  year 
after  that  year  ended ;  and  if  any  action, 
suit,  bill,  indictment  or  information  shall  be 
brought  after  the  time  so  limited,  the  same 
shall  be  void,  and  where  a  shorter  time  is 
limited  by  any  act  of  assembly,  the  prose- 
cution shall  be  within  that  time.  Act  of 
March  26, 1785,  s.  6. 

218.  Rhode  Island.  1.  As  to  lands.  It 
is  enacted  that  where  any  person  or  persons, 
or  others  from  whom  he  or  they  derive  their 
titles,  either  by  themselves,  tenants  or  les- 
sees, shall  have  been,  for  the  space  of 
twenty  years,  in  the  uninterrupted,  quiet, 
peaceable  and  actual  seisin  and  possession  of 
any  lands,  tenements  or  hereditaments  in 
the  state,  during  the  said  time,  claiming  the 
same  as  his,  her  or  their  proper,  sole  and 
rightful  estate  in  fee-simple,  such  actual 
seisin  and  possession  shall  be  allowed  to 
give  and  make  a  good  and  rightful  title  to 
such  person  or  persons,  their  heirs  and 
assigns,  forever ;  saving  and  excepting  how- 
ever, the  rights  and  claims  of  persons  under 
age,  non  compos  mentis,  feme  covert,  and 
persons  imprisoned,  or  beyond  seas,  they 
bringing  their  suits  for  the  recovery  of  such 
lands,  &c,  within  the  space  of  ten  years 
next  after  the  removal  of  such  impediment ; 
saving  also,  the  rights  and  claims  of  any 
person  or  persons,  having  any  estate  in  re- 
version or  remainder,  expectant  or  depend- 
ent on  any  lands,  &c,  after  the  determina- 
tion of  the  estate  for  years,  life,  &c;  such 
person  or  persons  pursuing  his  or  their  title 
by  due  course  of  law,  within  ten  years  after 
his  or  their  right  of  action  shall  accrue. 

219. — 2.  As  to  personal  actions.  It 
provides,  that  all  actions  upon  the -case, 
(except  actions  for  slander,)  all  actions  of 
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account,  (except  such  as  concern  trade  and 
merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,)  all  actions 
of  detinue,  replevin  and  trover,  all  actions 
of  debt  founded  upon  any  contract  without 
specialty,  and  all  actions  of  debt  for  arrear- 
ages of  rents,  must  be  commenced  within  six 
years  next  after  the  accruing  of  the  cause 
of  said  actions,  and  not  after.  That  all 
actions  of  trespass  for  breaking  enclosures, 
and  all  other  actions  of  trespass  for  any 
assault,  battery,  wounding  and  imprison- 
ment, must  be  commenced  within  four  years 
next  after  the  accruing  of  such  cause  of 
action,  and  not  after.  And  that  actions 
upon  the  case  for  words  spoken,  must  be 
commenced  within  two  years  next  after  the 
words  spoken,  and  .not  after.  If  the  per- 
son against  whom  there  is  any  such  cause 
of  action,  at  the  time  the  same  accrued, 
was  without  the  limits  of  the  state,  and  did 
not  leave  property  or  estate  therein,  that 
could,  by  common  and  ordinary  process  of 
law  be  attached,  in  that  case,  the  person 
who  is  entitled  to  such  action,  may  com- 
mence the  same,  within  the  respective 
periods  limited  in  the  preceding  clause, 
after  such  person's  return  into  the  state. 
If  a  person,  entitled  to  any  of  the  before 
described  actions,  is  at  the  time  any  such 
cause  of  action  accrues,  within  the  age  of 
twenty-one,  feme  covert,  non  compos  men- 
tis, imprisoned,  or  beyond  sea,  such  person 
may  commence  the  same  within  the  times 
respectively,  limited  as  above,  after  being 
of  full  age,  discovert,  of  sane  memory,  at 
large,  or  returned  from  beyond  sea. 

220.  South  Carolina.  1.  As  to  lands. 
By  the  act  of  1712,  s.  2,  it  is  enacted, 
that  if  any  person  or  persons  to  whom  any 
right  or  title  to  lands,  tenements  or  here- 
ditaments within  this  province,  shall  here- 
after descend  or  come,  do  not  prosecute  the 
same  within  five  years  after  such  right  or 
title  accrued,  that  then  he  or  they,  and  all 
claiming  under  him  or  them,  shall  be  for- 
ever barred  to  recover  tbe  same. 

221.  By  section  5,  that  not  only  the 
persons  who  have  not  made  claim  within  the 
time  limited  shall  be  barred,  but  also,  all 
persons  that  shall  come  under  such  as  have 
lost  their  claim. 

222.  And  by  section  2,  that  any  person 
or  persons  beyond  the  seas,  or  out  of  the 
limits  of  this  province,  feme  covert,  or  im- 
prisoned, shall  be  allowed  the  space  of  seven 
years  to  prosecute  their  right  or  title,  or 
claim  to  any  lands,  tenements,  or  heredita- 


ments in  this  province,  after  such  right  and 
title  accrued  to  them  or  any  of  them,  and 
at  no  time  after  the  said  seven  years  ;  and 
also,  any  person  or  persons  that  are  under 
the  age  of  twenty-one  years,  shall  be  allowed 
to  prosecute  their  claims  at  any  time  within 
two  years  after  they  come  of  age,  and  if  be- 
yond the  seas,  three  years."  But  a  subse- 
quent act,  in  1778 ;  Pub.  L.  455,  s.  2 ;  as 
to  persons  under  twenty-one,  allows  five 
years  to  prosecute  their  right  to  lands,  aftei 
coming  to  twenty-one. 

223. — 2.  As  to  personal  actions.  By 
the  act  of  1712,  s.  6,  actions  of  account, 
and  upon  the  case,  (other  than  case  for 
slander,  and  upon  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants ;)  of 
debt  grounded  upon  any  lending  or  contract 
without  specialty,  or  for  arrearages  of  rent 
reserved  by  indenture ;  of  covenant ;  of  tres- 
pass, and  trespass  quart  clausum  fregit;  of 
detinue,  and  of  replevin  for  taking  away  of 
goods  and  chattels;  must  be  commenced 
within  four  years  next  after  the  cause  of 
such  action  or  suits,  and  not  after.  Actions 
of  trespass,  of  assault  and  battery,  wound- 
ing, imprisonment,  or  any  of  them,  within 
one  year  next  after  the  cause  of  action  ;  and 
actions  on  the  case  for  words,  within  six 
months  next  after  the  words  spoken,  and 
not  after. 

224.  There  are  various  minute  provi- 
sions in  the  savings,  in  favor  of  persons  under 
age,  insane,  beyond  seas,  imprisoned,  and  of 
femes  covert. 

225.  When  the  defendant  is  beyond  seas 
at  the  time  any  personal  action  accrues,  the 
plaintiff  may  sue,  after  his  return,  within 
such  times  as  is  limited  for  bringing  such 
action.     Act  of  1712,  s.  6. 

226.  Tennessee.  I.  As  to  lands.  The 
act  of  Nov.  16,  1819,  c.  28,  2  Scott,  482, 
enacts  in  substance  :  §  1.  That  any  persons, 
their  heirs  or  assigns,  who  shall,  at  the 
passing  of  the  act,  or  at  any  time  after, 
have  had  seven  years'  possession  of  any 
lands,  tenements,  or  hereditaments,  which 
have  been  granted  by  this  state,  or  the  state 
of  North  Carolina,  holding  or  claiming  the 
same  under  a  deed  or  deeds  of  conveyance, 
devise,  grant,  or  other  assurance,  purporting 
to  convey  an  estate  in  fee  simple,  and  no 
claim  by  suit  in  law  or  equity  effectually 
prosecuted  shall  have  been  set  up,  or  made 
to  said  land,  &c,  within  the  aforesaid  time, 
in  that  case,  the  persons,  or  their  heirs  or 
assigns,  so  holding  possession,  shall  be  en- 
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titled  to  keep  and  hold  in  possession,  such 
quantity  of  land  as  shall  be  specified  and 
described  in  his  or  their  deed  of  conveyance, 
devise,  grant,  or  other  assurance,  as  afore- 
said, in  preference  to  and  against  all  and  all 
manner  of  persons  whatsoever ;  and  any  per- 
sons or  their  heirs,  who  shall  neglect  or 
have  neglected,  for  the  said  term  of  seven 
years,  to  avail  themselves  of  any  title  legal 
or  equitable  which  they  may  have  had  to 
any  lands,  Ac.,  by  suit  in  law  or  equity, 
effectually  prosecuted  against  the  persons  in 
possession,  shall  be  for  ever  barred;  and 
the  persons  so  holding,  their  heirs  or  assigns, 
for  the  term  aforesaid,  shall  have  an  inde- 
feasible title  in  fee  simple  to  such  lands. 
See  3  Am.  Jur.  255. 

227. — §  2.  That  no  persons,  or  their 
heirs,  shall  maintain  any  action  in  law  or 
equity  for  any  lands,  &c,  but  within  seven 
years  next  after  his,  her,  or  their  right  to 
commence,  have,  or  maintain  such  suit,  shall 
have  come,  fallen,  or  accrued ;  and  that  all 
suits  in  law  or  equity  shall  be  commenced 
and  sued  within  seven  years  next  after  the 
title  or  cause  of  action  accrued  or  fallen, 
and  at  no  time  after  the  said  seven  years 
shall  have  passed. 

228.  Persons  who,  when  title  first  ac- 
crued, were  within  twenty-one  years  of  age, 
femes  covert,  non  compos  mentis,  imprisoned, 
or  beyond  the  limits  of  the  United  States, 
or  the  territories  thereof,  may  bring  their 
action  at  any  time,  so  as  such  suit  is  com- 
menced within  three  years  next  after  his, 
her,  or  their  respective  disabilities  or  death, 
and  not  after;  and  it  is  further  provided, 
that  in  the  construction  of  the  savings, 
no  cumulative  disability  shall  prevent  the 
bar. 

229.— §  3.  That  if,  in  any  of  the  said 
actions  or  suits,  judgment  is  given  for  the 
plaintiff  and  is  reversed  for  error,  or  verdict 
pass  for  the  plaintiff,  and  upon  matter  alleged 
m  arrest  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing, 
Ac.;  or,  if  the  action  be  commenced  by 
original  writ,  and  the  defendant  cannot  be 
legally  attached,  or  served  with  process,  in 
such  ease  the  plaintiff,  his  heirs,  executors, 
or  administrators,  as  the  case  is,  may  com- 
mence a  new  action,  from  time  to  time, 
within  a  year  after  such  judgment  reversed 
or  given  against  the  plaintiff,  or  until  the 
defendant  can  be  attaohed,  or  served  with 
process,  so  as  to  compel  him,  her,  or  them 
to  appear  and  answer. 

230.—$  4.    Provided,  that  this  act  shall 


have  no  bearing  on  the  lands  reserved  for 
the  use  of  schools. 

231. — 2.  Jis  to  personal  actions.  Actions 
of  account  render ;  upon  the  case ;  debt  for 
arrearages  of  rent ;  detinue ;  replevin ;  and 
trespass  quare  clausum  fregit;  must  be 
brought  within  three  years  next  after  the 
cause  of  such  action,  and  not  after :  except 
such-  accounts  as  concern  the  trade  of  mer- 
chandise, between  merchant  and  merchant, 
and  their  factors  or  servants.  Actions  of 
trespass,  assault. and  battery,  wounding, 
and  imprisonment,  or  any  of  them,  within 
one  year  after  the  cause  of  such  action,  and 
not  after :  and  actions  of  the  case  for  words, 
within  six  months  after  the  words  spoken, 
and  not  after.  Act  of  1715,  o.  27,  s.  5. 
Persons  who,  at  the  time  the  cause  of  action 
accrued,  are  within  the  age  of  twenty-one 
years,  femes  covert,  non  compos  mentis, 
imprisoned,  or  beyond  seas,  may  bring  their 
actions  Within  the  time  above  limited,  after 
the  removal  of  the  disability.     Id.  s.  9. 

232.  The  act  of  1756,  c.  4, 1  Scott,  89, 
contains  the  following  enactment:  1.  Where 
the  plaintiff  founds  his  demand  upon  a  book 
account  for  goods,  wares,  and  merchandise, 
sold  and  delivered,  or  work  done,  and 
solely  relies  for  proof  of  delivery- of  the 
articles  upon  his  oath,  such  oath  shall  not 
be  admitted  to  prove  the  delivery  of  any 
articles  in  the  book,  of  longer  standing  than 
two  years. 

233. — 2.  And  no  such  book  of  accounts, 
although  proved  by  witnesses,  shall  be  re- 
ceived in  evidence  for  goods,  &c,  sold,  or 
work  done,  above  five  years  before  aotion 
brought,  except  of  persons  being  out  of  the 
government,  or  where  the  account  shall  be 
settled  and  signed  by  the  parties. 

234. — 3.  Creditors  of  any  deceased  per- 
son, residing  in  the  state,  shall,  within  two 
years,  and  out  of  the  state,  within  three 
years,  from  the  qualification  of  the  executors 
or  administrators,  make'  demand  of  their 
respective  accounts,  debts,  and  demands,  of 
every  kind  whatsoever,  to  such  executors, 
and  administrators,  and  on  failure  to  make 
the  demand,  and  bring  suit  within  those 
times,  shall  be  for  ever  barred ;  saving  to 
infants,  non  compotes,  and  femes  covert, 
one  year  to  sue,  after  the  disability  removed. 
But  if  any  creditor,  after  making  demand 
of  his  debt,  &c,  of  the  executor  or  adminis- 
trator, shall  delay  his  suit  at  their  special 
request,  then  the  demand  shall  not  be  barred 
during  the  time  of  indulgence. 

235.  Vermont.  1.  Criminal  cases.  Sect.  L 
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AS  actions,  suits,  bills,  complaints,  in- 
formations, or  indictments,  for  any  crime 
or  misdemeanor,  other  than  theft,  robbery, 
burglary,  forgery,  arson,  and  murder,  shall 
be  brought,  had,  commenced,  or  prosecuted 
within  three  years  next  after  the  offence 
was  committed,  and  not  after. 

236. — Sect.  2.  All  complaints  and  pro- 
secutions for  theft,  robbery,  burglary,  and 
forgery,  shall  be  commenced  and' prosecuted 
within  Biz  years  next  after  the  commission 
of  the  offence,  and  not  after. 

237. — 8ect.  3.  If  any  action,  suit,  bill, 
complaint,  information,  or  indictment,  for 
any  crime  or  misdemeanor,  other  than 
arson  and  murder,  shall  be  brought,  had, 
commenced,  or  prosecuted,  after  the  time 
limited  by  the  two  preceding  sections,  such 
proceedings  shall  be  void,  and  of  no  effect. 

238. — Sect.  4.  All  actions  and  suits, 
upon  any  statute,  for  any  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  any 
person  who  will  prosecute  for  the  same, 
shall  be  commenced  within  one  year  after 
the  offence  was  committed,  and  not  after. 

239. — Sect.  5.  If  the  penalty  is  given 
in  whole  or  in  part  to  the  state,  or  to  any 
county  or  town,  or  to  the  treasury  thereof, 
a  suit  therefor  may  be  commenced  by  or  in 
behalf  of  the  state,  county,  town  or  trea- 
sury, at  any  time  within  two  years  after  the 
offence  was  committed,  and  not  afterwards. 

240. — Sect.  6.  All  actions,  upon  any 
statute,  for  any  penalty  or  forfeiture,  given 
in  whole  or  in  part  to  the  party  aggrieved, 
shall  be  commenced  within  four  years  after 
the  offence  was  committed,  and  not  after. 

241. — Sect.  7.  The  six  preceding  sec- 
tions shall  not  apply  to  any  bill,  complaint, 
information,  indictment  or  action,  which  is 
or  shall  be  limited  by  any  statute,  to  be 
brought,  had,  commenced  or  prosecuted 
within  a  shorter  or  longer  time  than  is  pre- 
scribed in  these  six  sections ;  but  such  bill, 
complaint,  information,  indictment  or  other 
suit,  shall  be  brought  and  prosecuted  with- 
in the  time  that  may  be  limited  by  such 
statute. 

242.— Sect.  8.  When  any  bill,  com- 
plaint, information  or  indictment  shall  be 
exhibited  in  any  of  the  cases  mentioned  in 
tiiis  chapter,  the  clerk  of  the  court,  or  ma- 
gistrate, to  whom  it  shall  be  exhibited,  shall, 
at  the  time  of  exhibiting,  make  a  minute 
thereon,  in  writing,  under  his  official  signa- 
ture, of  the  true  day,  month  and  year,  when 
the  same  was  exhibited. 

243. — Sect.  9.    When  any  action  shall 


be  commenced,  in  any  of  the  cases  men- 
tioned in  this  chapter,  the  clerk  or  magis- 
trate, signing  the  writ,  shall  enter  upon  it  a 
true  minute  of  the  day,  month  and  year, 
when  the  same  was  signed. 

244. — Sect.  10.  Every  bill,  complaint, 
information,  indictment  or  writ,  on  which  a 
minute  of  the  day,  month  and  year,  shall 
not  be  made,  as  provided  by  the  two  pre- 
ceding sections,  shall,  on  motion,  be  dis- 
missed. 

245. — Sect.  11.  None  of  the  provisions 
of  this  chapter  shall  apply  to  suits  against 
moneyed  corporations,  or  against  the  direc- 
tors or  stockholders  thereof,  to  recover  any 
penalty  or  forfeiture  imposed,  or  to  enforce 
any  liability  created  by  the  act  of  incorpo- 
ration or  any  other  law ;  but  all  such  suits 
shall  be  brought  within  six  years  after  the 
discovery,  by  the  aggrieved  party,  of  the 
facts  upon  whioh  such  penalty  or  forfeiture 
attached,  or  by  which  such  liability  was 
created. 

246. — 2.  Real  and  personal  action*  and 
rights  of  entry.  Sec.  1.  No  action  for 
the  recovery  of  any  lands,  or  for  the  reco- 
very of  the  possession  thereof,  shall  be  main- 
tained, unless  such  action  is  commenced 
within  fifteen  years  next  after  the  cause  of, 
action  first  accrued  to  the  plaintiff,  or  those 
under  whom  he  claims. 

247. — Sect.  2.  No  person,  having  right 
or  title  of  entry  into  houses  or  lands,  shall 
thereinto  enter,  but  within  fifteen  years  next 
after  such  right  of  entry  shall  accrue. 

248.— Sect.  3.  The  right  of  any  person 
to  the  possession  of  any  real  estate  shall 
not  be  impaired  or  affected,  by  a  descent 
being  hereafter  oast  in  consequence  of  the 
death  of  any  person  in  possession  of  such 
estate. 

249. — Sect.  4.  The  first  two  sections  of 
this  chapter,  so  far  as  they  relate  to  or  affect 
lands  granted,  given,  sequestered  or  appro- 
priated to  any  public,  pious  or  charitable 
use,  shall  take  effect  from  and  after  the  first 
day  of  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-two,  and,  until 
that  day,  the  laws  now  in  force  relating  to 
such  lands,  shall  continue  in  operation. 

250. — Sect.  5.  The  following  actions 
shall  be  commenced  within  six  years  next 
after  the  cause  of  action  accrued,  and  not 
after: 

First.  All  actions  of  debt  founded  upon 
any  contract*  obligation  or  liability,  not 
under  seal,  excepting  suoh  as  are  brought 
upon  the  judgment  or  decree  of  some  court 
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of  record  of  the  United  States,  or  of  this 
or  some  other  state : 

Second.  All  actions  upon  judgments 
rendered  in  any  court  not  being  a  court  of 
record : 

Third.  All  actions  of  debt  for  arrearages 
of  rent : 

Fourth.  All  actions  of  account,  assump- 
sit or  on  the  case,  founded  on  any  contract 
or  liability,  express  or  implied  : 

Fifth.  All  actions  of  trespass  upon 
land: 

Sixth.  All  actions  of  replevin,  and  all 
other  actions  for  taking,  detaining  or  injur- 
ing goods  or  chattels : 

Seventh.  All  other  actions  on  the  case, 
except  actions  for  slanderous  words,  and  for 
libels. 

251. — Sect.  6.  All  actions  for  assault 
and  battery,  and  for  false  imprisonment, 
shall  be  commenced  within  three  years  next 
after  the  cause  of  action  shall  accrue,  and 
not  afterwards. 

252. — Sect.  7.  All  actions  for  slander- 
ous words,  and  for  libels,  shall  be  com- 
menced within  two  years  next  after  the 
cause  of  action  shall  accrue,  and  not  after. 

253.— Sect.  8.  All  actions  against  she- 
riffs, for  the  misconduct  or  negligence  of 
their  deputies,  shall  be  commenced  within 
four  years  next  after  the  cause  of  action 
shall  accrue,  and  not  afterwards. 

254. — Sect.  9.  None  of  the  foregoing 
provisions  shall  apply  to  any  action  brought 
upon  a  promissory  note,  which  is  signed  in 
the  presence  of  an  attesting  witness,  but  the 
action,  in  such  case,  shall  be  commenced 
within  fourteen  years  next  after  the  cause 
of  action  shall  accrue  thereon,  and  not  after- 
wards. 

255. — Sect.  10.  All  actions  of  debt  or 
scire  facias  on  judgment  shall  be  brought 
within  eight  years,  next  after  the  rendition 
of  such  judgment,  and  all  actions  of  debt 
on  specialties  within  eight  years  after  the 
cause  of  action  accrued,  and  not  afterwards. 
256. — Sect.  1 1 .  All  actions  of  covenant, 
other  than  the  covenants  of  warranty,  and 
seisin,  contained  in  deeds  of  conveyance  of 
lands,  shall  be  brought  within  eight  years 
next  after  the  cause  of  action  shall  accrue, 
and  not  after. 

257. — Sect.  12.  All  actions  of  covenant, 
brought  on  any  covenant  of  warranty,  con- 
tained in  any  deed  of  conveyance  of  land, 
shall  be  brought  within  eight  years  next 
after  there  shall  have  been  a  final  decision 
against  the  title  of  the  covenantor  in  such 


deed ;  and  all  actions  of  covenant  brought 
on  any  covenant  of  seisin,  contained  in  any 
such  deed,  shall  be  brought  within  fifteen 
years  next  after  the  cause  of  action  shall 
accrue,  and  not  after. 

258. — Sect.  13.  When  any  person  shall 
be  disabled  to  prosecute  an  action  in  the 
courts  of  this  state,  by  reason  of  his  being 
an  alien,  subject  or  citizen  of  any  country 
at  war  with  the  United  States,  the  time  of 
the  continuance  of  such  war  shall  not  be 
deemed  any  part  of  the  respective  periods, 
herein  limited  for  the  commencement  of  any 
of  the  actions  before  mentioned. 

259. — Sect.  14.  If,  at  the  time  when 
any  cause  of  action  of  a  personal  nature, 
mentioned  in  this  chapter,  shall  accrue 
against  any  person,  he  shall  be  out  of  the 
state,  the  action  may  be  commenced,  within 
the  time  herein  limited  therefor,  after  such 
person  shall  come  into  the  state ;  and  if, 
after  any  cause  of  action  shall  have  accrued, 
and  before  the  statute  has  run,  the  person 
against  whom  it  has  accrued,  shall  be  ab- 
sent from  and  reside  out  of  the  state,  and 
shall  not  have  known  property  within  this 
state,  which  could,  by  the  common  and  or- 
dinary process  of  law,  be  attached,  the  time 
of  his  absence  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commencement 
of  the  action. 

260. — Sect.  15.  If  any  person,  entitled 
to  bring  any  of  the  actions,  before  men- 
tioned in  this  chapter,  or  liable  to  any  such 
action,  shall  die  before  the  expiration  of  the 
time  herein  limited  therefor,  or  within  thirty 
days  after  the  expiration  of  the  said  time, 
and  if  the  cause  of  action  does  by  law  sur- 
vive, the  action  may  be  commenced,  by  the 
executor  or  administrator,  within  two  years 
after  such  death,  or  against  the  administra- 
tor or  executor  of  the  deceased  person,  or 
the  same  may  be  presented  to  the  commis- 
sioners on  said  estate,  as  the  case  may  be, 
at  any  time  within  two  years  after  the  grant 
of  letters  testamentary  or  of  administration, 
and  not  afterwards,  if  barred  by  the  provi- 
sions of  this  chapter;  provided,  however, 
if  the  commissioners  on  such  estate  are  re- 
quired to  make  their  report  to  the  probate 
court  before  the  expiration  of  said  two 
years,  the  claim  against  the  deceased  shall 
be  presented  to  the  commissioners  within 
the  time  allowed  other  creditors  to  present 
their  claims. 

261. — Sect.  16<  If,  in  any  action,  duly 
commenced  within  the  time  in  this  chap- 
ter limited  and  allowed  therefor,  the  writ 
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shall  fail  of  a  sufficient  service,  or  re- 
turn, by  any  unavoidable  accident,  or  by 
any  default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  shall  be 
abated,  or  the  action  otherwise  defeated  or 
avoided,  by  the  death  of  any  party  thereto, 
or  for  any  matter  of  form,  or  if  after  a  ver- 
dict for  the  plaintiff,  the  judgment  shall  be 
arrested,  or  if  a  judgment  for  the  plaintiff 
shall  be  reversed  on  a  writ  of  error,  or  on 
exceptions,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause,  at  any  time 
within  one  year  after  the  abatement  or 
other  determination  of  the  original  suit,  or 
after  the  reversal  of  the  judgment  therein  ; 
and  if  the  cause  of  action  does  by  law  sur- 
vive, his  executor  or  administrator  may,  in 
case  of  his  death,  commence  such  new  action 
within  the  said  one  year ;  or,  if  no  executor 
or  administrator  be  appointed  within  that 
time,  then  within  one  year  after  letters  tes- 
tamentary or  of  administratibn  shall  have 
been  granted  to  him. 

262. — Sec.  17.  Whenever  the  com- 
mencement of  any  suit  shall  be  stayed  by 
an  injunction  of  any  court  of  equity,  the 
time,  during  which  such  injunction  shall  be 
in  force,  shall^  not  be  deemed  any  portion 
of  the  time  in  this  chapter  limited,  for  the 
commencement  of  suit. 

263. — Sect.  18.  If  any  person,  entitled 
to  bring  any  action  in  this  chapter  specified, 
shall,  at  the  time  when  the  cause  of  action 
accrues,  be  a  minor  or  a  married  woman, 
insane  of  imprisoned,  such  person  may  bring 
the  said  action,  within  the  times  in  this 
chapter  respectively  limited,  after  the  dis- 
ability shall  be  removed. 

264. — Sect.  19.  None  of  the  provisions 
of  this  chapter  shall  apply  to  suits,  brought 
to  enforce  payment  on  bills,  notes  or  other 
evidences  of  debt,  issued  by  moneyed 
corporations. 

265. — Sect.  20.  All  the  provisions  of 
this  chapter  shall  apply  to  the  case  of  a  debt 
or  contract,  alleged  by  way  of  set-off;,  and 
the  time  of  limitation  of  such  debt  shall  be 
computed  in  like  manner  as  if  an  action  had 
been  commenced  therefor,  at  the  time  when 
the  plaintiff's  action  was  commenced.' 

266. — Sect.  21.  The  limitations,  herein 
before  prescribed  for  the  commencement  of 
actions,  shall  apply  to  the  same  actions, 
when  brought  in  the  name  of  the  state,  or 
in  the  name  of  any  officer,  or  otherwise,  for 
the  benefit  of  the  state,  in  the  same  manner 
as  to  actions  brought  by  citizens. 

267. — Scot.  22.    In  actions  of  debt,  or 


upon  the  case,  founded  on  any  contract, 
no  acknowledgment  or  promise  shall  be 
evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  provi- 
sions of  this  chapter,  or  to  deprive  any  party 
of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  be  made  or  contained 
by  or  in  some  writing,  signed  by  the  party 
chargeable  thereby. 

268. — Sect.  23.  If  there  are  two  or 
more  joint  contractors,  or  joint  executors  or 
administrators  of  any  contractor,  no  such 
joint  contractor,  executor  or  administrator 
shall  lose  the  benefit  of  the  provisions  of 
this  chapter,  so  as  to  be  chargeable  by  rea- 
son only  of  any  acknowledgment  or  promise, 
made  or  signed  by  any  other  or  others  of 
them. 

269. — Sect.  24.  In  actions  commenced 
against  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any 
contractor,  if  it  shall  appear  on  the  trial,  or 
otherwise,  that  the  plaintiff  is  barred  by  the 
provisions  of  this  chapter,  as  to  one  or  more 
of  the  defendants,  but  is  entitled  to  recover 
against  any  other  or  others  of  them,  by 
virtue  of  a  new  acknowledgment  or  promise, 
or  otherwise,  judgment  shall  be  given  for 
the  plaintiff  as  to  any  of  the  defendants 
against  whom  he  is  entitled  to  recover,  and 
for  the  other  defendant  or  defendants 
against  the  plaintiff. 

270. — Sect.  25.  If,  in  any  action  on 
contract,  the  defendant  shall  plead  in  abate- 
ment, that  any  other  person  ought  to  have 
been  jointly  sued,  and  issue  be  joined  on 
that  plea,  and  it  shall  appear  on  the  trial, 
that  the  action  was,  by  reason  of  the  provi- 
sions of  this  chapter,  barred  against  the 
person  so  named  in  the  plea,  the  said  issue 
shall  be  found  for  the  plaintiff. 

271.— Sect.  26.  Nothing,  contained  in 
the  four  preceding  sections,  shall  alter,  take 
away  or  lessen  the  effect  of  a  payment  of 
any  principal  or  interest,  made  by  any 
person. 

•  272. — Sect.  27.  K  there  are  two  or 
more  joint  contractors  or  joint  executors  or 
administrators  of  any  contractor,  no  one  of 
them  shall  lose  the  benefits  of  the  provisions 
of  this  chapter,  so  as  to  be  chargeable  by 
reason  only  of  any  payment,  made  by  any 
other  or  others  of  them. 

273. — Sect.  28.  None  of  the  provisions 
of  this  chapter,  respecting  the  acknowledg- 
ment of  a  debt,  or  a  new  promise  to  pay  it, 
shall  apply  to  any  such  acknowledgment  or 
promise,  made  before  the  first  day  of  Janu- 
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ary,  in  the  year  of  oar  Lord  eighteen  hun- 
dred and  forty-two,  but  every  such  last 
mentioned  acknowledgment  or  promise, 
although  not  made  in  writing,  shall  have 
the  same  effect  aa  if  no  provisions,  relating 
thereto,  had  been  herein  contained. 

274. — Sect.  29.  The  provisions  of  this 
chapter,  which  alter  or  vary  the  law,  now 
in  force  relative  to  the  limitation  of  actions, 
shall  not  apply  to  any  case,  where  the  cause 
of  action  accrues  before  this  chapter  shall 
take  effect,  and  go  into  operation ;  and  in 
all  cases,  where  the  cause  of  action  accrues 
before  this  chapter  takes  effect,  the  laws 
now  in  force  limiting  the  time  for  the  com- 
mencement of  suits  thereon,  shall  continue 
in  operation. 

275.  Virginia.  1.  As  to  lands.  All 
writs  of  formedon  in  descender,  remainder, 
or  reverter,  of  any  lands,  tenements  or 
hereditaments,  shall  be  sued  out  within 
twenty  years  next  after  the  title  or  cause  of 
action  accrued,  and  not  afterwards :  and  no 
person  having  any  right  or  title  of  entry 
into  any  lands,  &c.  shall  make  any  entry  but 
within  twenty  years  next  after  such  right  or 
title  accrued.  Persons  entitled  to  such 
writ  or  right  or  title  of  entry,  who  are  under 
twenty-one  years  of  age,  femes  covert,  non 
compos  mentis,  imprisoned,  or  not  within 
the  commonwealth,  at  the  time  such  right 
or  title  accrues,  may  themselves  or  their 
heirs,  notwithstanding  the  said  twenty  years 
have  expired,  bring  and  maintain  his  action, 
or  make  his  entry,  within  ten  years  next 
after  such  disabilities  removed,  or  the  death 
of  the  person  so  disabled. 

276.  In  all  writs  of  right,  and  other 
actions  possessory,  any  person  may  main- 
tain a  writ  of  right  upon  the  possession  or 
seisin  of  his  ancestor  or  predecessor  within 
fifty  years,  or  any  other  possessory  action 
upon  the  possession  or  seisin  of  his  ancestor 
or  predecessor,  within  forty  years ;  but  no 
person  shall  maintain  a  real  action  upon  his 
own  possession  or  seisin,  but  within  thirty 
years  next  before  the  teste  of  the  writ. 

277. — 2.  As  to  personal  actions.  The 
provisions  in  relation  to  personal  actions  are 
as  follows  :  1.  Upon  all  actions  upon  the 
case,  (other  than  for  slander,)  actions  of  ac- 
count or  assumpsit,  (other  than  such 
accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant,  their 
factors  or  servants,)  debt  grounded  upon 
any  lending  or  contract  without  specialty, 
debt  for  arrears  of  rent,  trespass,  detinue, 
trover,  or  replevin  for  goods  and  chattels, 


and  trespass  quare  clausum  fregit,  five  years : 
2.  Upon  actions  of  assault,  battery,  wound* 
ing,  or  imprisonment,  three  years :  3.  Upon 
actions  of  slander,  one  year.  Infants, 
femes  covert,  persons  non  compos  mentis, 
imprisoned,  beyond  seas,  or  out  of  the 
country,  are  allowed  full  time  to  bring  all 
such  actions,  except  that  of  slander,  after 
the  disability  has  been  removed. 

278.  All  actions  or  suits,  founded  upon 
any  aooount  for  goods  sold  and  delivered,  or 
for  articles  charged  in  any  store  account, 
must  be  commenced  within  one  year  next 
after  the  cause  of  action,  or  the  delivery  of 
the  goods,  and  not  after ;  except  that,  in 
the  case  of  the  death  of  the  creditors  or 
debtors,  before  the  expiration  of  the  said 
term  of  one  year,  the  farther  time  of  one 
year,  from  the  death  of  such  creditor  or 
debtor,  shall  be  allowed.  In  suits  in  the 
name  of  any  person  residing  beyond  the 
seas,  or  out  of  this  country,  for  recovery  of 
any  debt  due  for  goods  actually  sold  and 
delivered  here  by  his  factor  or  factors,  the 
saving  in  favor  of  persons  beyond  the  seas 
at  the  time  their  causes  of  action  accrued, 
is  not  to  be  allowed  ;  but,  if  any  factor  shall 
happen  to  die  before  the  expiration  of  the 
time  in  which  suit  should  have  been  brought, 
his  principal  shall  be  allowed  two  years 
from  his  death,  to  bring  suit  for  any  debt 
due  on  account  of  any  contract  or  dealing 
with  such  factor.     1  Rev.  Code,  489-491. 

LINE,  descents.  The  series  of  persons 
who  have  descended  from  a  common  ances- 
tor, placed  one  under  the  other,  in  the 
order  of  their  birth.  It  connects  succes- 
sively all  the  relations  by  blood  to  each 
other.    Vide  Consanguinity;  Degree. 
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2.  The  fine  is  either  direct  or  collate- 
ral. The  direct  line  is  composed  of  all 
the  persons  who  are  descended  from  each 
other.  If,  in  the  direct  line,  any  one  per- 
son is  assumed  as  the  propositus,  in  order 
to  count  from  him  upwards  and  downwards, 
the  line  will  be  divided  into  two  parte,  the 
ascending  and  descending  lines.  The  as- 
cending line  is  that,  which  counting  from 
the  propositus,  ascends  to  his  ancestors,  to 
his  father,  grandfather,  great-grandfather, 
ko.  The  descending  line,  is  that  which, 
counting  from  the  same  person,  descends  to 
his  children,  grandchildren,  great-grand- 
ohjldren,  Ac.  The  preceding  table  is  an 
example. 

3.  The  collateral  line  considered  by 
itself,  and  in  relation  to  the  common  ances- 
tor, is  a  direct  line ;  it  becomes  collateral 
when  placed  along  side  of  another  line  be- 
low the  common  ancestor,  in  whom  both 
lines  unite  for  example : 


Common  q  ancestor. 


< 

>                 < 

> 

< 

>                 < 

> 

Direct     ' 
line.      < 

>  < 

►  < 

1   Collateral 
►        line. 

< 

>                 < 

m 

> 

Ego. 

>                            < 

> 

4.  These  two  lines  are  independent  of 
each  other ;  they  have  no  connexion,  ex- 
cept by  their  union  in  the  person  of  the 
common  ancestor.  This  reunion  is  what 
forms  the  relation  among  the  persons  com- 
posing the  two  lines. 

5.  A  line  is  also  paternal  or  maternal. 
in  the  examination  of  a  person's  ascending 
line,  the  line  ascends  first  to  his  father,  next 
to  his  paternal  grandfather,  his  paternal 
great-grandfather,  Ac.  so  on  from  father  to 
father;  this  is  called  the  paternal  line. 
Another  line  will  be  found  to  ascend  from 
the  same  person  to  his  mother,  his  mater- 
nal grandmother,  and  so  from  mother  to 
mother ;  this  is  the  maternal  line.  These 
lines,  however,  do  not  take  in  all  the  as- 
cendants, there  are  many  others  who  must 
be  imagined.  The  number  of  ascendants 
is  double  at  each  degree,  as  is  shown  by 
the  following  table : 
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Vide  2  BL  Com.  200,  b.  2,  o.  14 ;  Poth. 
Des  Successions,  ch.  1,  art.  3,  §  2 ;  and 
article  Ascendants. 

LINE,  measures.  A  line  is  a  lineal 
measure  containing  the  one  twelfth  part  of 
an  inch. 

LINE,  estates.  The  division  between 
two  estates.    Limit ;  border ;  boundary. 

2.  When  a  line  is  mentioned  in  a  deed 
as  ending  at  a  particular  monument,  (q.  v.) 
it  is  to  be  extended  in  the  direction  oalled 
for,  without  regard  to  distance,  until  it 
reach  the  boundary.  1  Taylor,  110,  303  ; 
2  Hawks,  219 ;  3  Hawks,  21 ;  2  Taylor,  1. 
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And  a  marked  line  is  to  be  adhered  to, 
although  it  depart  from  the  course.  7 
Wheat.  7 ;  2  Overt.  304 ;  3  Call,  239 ;  7 
Monr.  333 ;  2  Bibb,  261 ;  4  Bibb,  503  \  4 
Monr.  29  ;  sec  further,  2  Dana,  2 ;  6  Wend. 
467  5  1  Bibb,  466 ;  1  Marsh.  382 ;  3  Marsh. 
382;  3  Murph.  82;  13  Pick.  145;  13 
Wend.  300 ;  5  J.  J.  Marsh.  587. 

3.  Where  a  number  of  persons  settle 
simultaneously  or  at  short  intervals  in  the 
same  neighborhood,  and  their  tracts,  if 
extended  in  certain  directions,  would  over- 
lap each  other,  the  settlers  sometimes  by 
agreement  determine  upon  dividing  lines, 
which  are  called  consentible  lines.  These 
lines,  when  fairly  agreed  upon,  have  been 
sanctioned  by  the  courts ;  and  such  agree- 
ments are  conclusive  upon  all  persons 
claiming  under  the  parties  to  them  with 
notice,  but  not  upon  bona  fide  purchasers 
for  a  valuable  consideration  without  notice, 
actual  or  constructive.  5  S.  &  R.  273 ;  9 
W.  &  S.  66  ;  3  S  &  R.  323  ;  5  Bin.  129  ; 
10  Watts,  324 ;  17  S.  &.  R.  57 ;  Jones, 
L.  O.  T. 

4.  Lines  fixed  by  compact  between  na- 
tions are  binding  on  their  citizens  and  sub- 
jects. 11  Pet.  209  ;  1  Overt.  269 ;  1  Ves. 
sen.,  Rep.  450 ;  1  Atk.  R.  2 ;  1  Ch.  Cas. 
85  ;  IP.  Wms.  723-27  ;  2  Atk.  R.  592  ; 
1  Vern.  48 ;  1  Ves.  19 ;  2  Ves.  284 ;  3  S. 
&  R.  331. 

LINEAGE.  Properly  speaking  lineage 
is  the  relationship  of  persons  in  a  direct 
line;  as  the  grandfather,  the  father,  the 
son,  the  grandson,  &c. 

LINEAL.  That  which  comes  in  a  line. 
Lineal  consanguinity  is  that  which  subsists 
between  persons,  one  of  whom  is  descended 
in  a  direct  line  from  the  other.  Lineal 
descent,  is  that  which  takes  place  among 
lineal  kindred. 

Lineal  warranty,  old  English  law. 
A  warranty  by  the  heir,  when  he  derived 
title  to  the  land  warranted,  either  from  or 
through  the  ancestor  who  made  the  war- 
ranty.    See  Warranty. 

LIQUIDATED.  That  which  is  made 
clear,  certain,  and  manifest ;  as,  liquidated 
damages,  ascertained  damages;  liquidated 
debt,  an  ascertained  debt,  as  to  amount. 
A  debt  is  liquidated  when  it  is  certain  what 
is  due,  and  how  much  is  due,  cum  cerium 
est  an  et  quantum  debeatur;  for  although  it 
may  appear  that  something  is  due,  if  it  does 
not  also  appear  how  much  is  due,  the  debt 
is  not  liquidated.  An  unliquidated  claim  is 
one  which  one  of  the  parties  to  the  contract, 


cannot  alone  render  certain.  5  M.%R.  11 ; 
1  N.  S.  130 ;  6  N  S.  715 ;  6  N.  S.  10 , 
13  L.  R.  275 ;  7  L.  R.  134,  599.  Such  a 
claim  cannot  be  set  off.  2  Dall.  237 ;  S. 
C.  1  Yeates'  R.  571 ;  10  Serg.  &  Rawle, 
14:  see  Poth.  Ob.  n.  628;  Dig.  50,  17, 
24  j  Id.  42,  1,  64 ;  Id.  1,  45, 112 ;  Id.  46, 
5, 11 ;  Code,  7,  47.  Dom.  Lois  Civ.  1.  4, 
t.  2,  s.  2,  n.  2 ;  Arg.  Inst.  1.  4,  c.  7 ;  7 
Toull.  n.  369;  6  Duv.  Dr.  Civ.  Fr.  n. 
304. 

Liquidated  damages.  By  this  term 
is  understood  the  fixed  amount,  which  a 
party  to  an  agreement  promises  to  pay  to 
the  other,  in  case  he  shall  not  fulfil  some 
primary  or  principal  engagement  into  which 
he  has  entered  by  the  same  -agreement ;  it 
differs  from  a  penalty,  (q.  v.)  Vide  Da- 
mages liquidated. 

2.  The  damages  will  be  considered  as 
liquidated  in  the  following  cases :  1.  When 
the  damages  are  uncertain,  and  not  capable 
of  being  ascertained  by  any  satisfactory  or 
known  rule ;  whether  the  uncertainty  lies 
in  the  nature  of  the  subject  itself,  or  in  the 
particular  circumstances  of  the  case.  2  T. 
R.  32 ;  1  Ale.  &  N.  389 ;  2  Burr.  2225 ; 
10  Ves.  429 ;  7  Cowen,  307  ;  4  Wend. 
468.  2.  When,  from  the  nature  of  the 
case,  and  the  tenor  of  the  agreement,  it  is 
clear,  that  the  damages  have  been  the  sub- 
ject of  actual  and  fair  calculation  and  ad- 
justment between  the  parties.  2  Greenl. 
Ev.  §  259 ;  2  Story,  Eq.  §  1318  ;  3  C.  & 
P.  240 ;  10  Mass.  450,  462 ;  6  Bro.  P.  C. 
436  ;  3  Taunt.  473 ;  7  John.  72 ;  4  Mass. 
4£3  ;  3  Conn.  58 ;  1  Bouv.  Inst.  n.  655, 
765. 

LIQUIDATION.  A  fixed  and  determi- 
nate valuation  of  things  which  before  were 
uncertain. 

LIRA.  The  name  of  a .  foreign  coin. 
In  all  computations  at  the  custom  house, 
the  lira  of  Sardinia  shall  be  estimated  at 
eighteen  cents  and  six  mills.  Act  of  March 
22,  1846.  The  lira  of  the  Lombardo 
Venitian  Kingdom,  and  the  lira  of  Tus- 
cany, at  sixteen  cents.  Act  of  March  22, 
1846. 

LIS,  A  suit ;  an  action ;  a  controversy 
in  court ;  a  dispute. 

Lis  mota.  The  cause  of  the  suit  or  ac- 
tion. By  this  term  is  understood  the  com- 
mencement of  the  controversy,  and  the  be- 
ginning of  the  suit.  4  Campb.  R.  417 ;  6 
Carr.  &  P.  552,  561 ;  2  Russ.  &  My.  161 ; 
Greenl.  Ev.  §  131, 132. 

Lis  pendens.    The  pendency  of  a  suit ; 
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the  time  between  which  it  is  instituted  and 
finally  decided. 

2.  It  has  been  decided  that  the  mere 
serving  of  a  subpoena  in  chancery,  unless  a 
bill  be  also  filed,  is  not  a  sufficient  lis  pen- 
dens, but  the  bill  being  filed,  the  lis  pendens 
commences  from  the  service  of  the  subpoena, 
although  that  may  not  be  returnable  till  the 
following  term ;  1  Yern.  318  ;  and  after  a 
decree,  final  in  its  nature,  there  remains  no 
lis  pendens.     1  Yern.  459. 

3.  It  is  a  general  rule,  that  lis  pendens 
is  a  general  notice  of  an  equity  to  all  the 
world.  3  Atk.  343 ;  2  P.  Wms.  282 ; 
Amb.  676 ;  1  Vera.  286.  Vide  2  Fonbl. 
Eq.  152,  note:  1  Supp.  to  Ves.  jr.  284;  3 
Rawle,  R.  14 ;  Pow.  Mortg.  Index,  h.  t. 
1  John.  Ch.  R.  566 ;  2  John.  Ch.  R.  158 
4  John.  Ch.  Rep.  83 ;  2  Rand.  Rep.  93 
1  M'Cord,  Ch.  R.  264 ;  Harp.  Eq.  R.  224 
1  Bibb,  R.    314;     5  Ham.    Rep.  462 

4  Cowen,  R.  667;  1  Wend.  R.  583 
1  Desaus.  R.  167, 170 ;  2  Edw.  R.  115 
1  Hogan,  R.  69 ;  6  Har.  &  John.  21 ;  2 
Dana,  R.  480 ;  Jac.  R.  202 ;  1  Russ.  & 
My.  617  ;  Com.  Dig.  Chancery,  4  C  3 ;  2 
Bell's  Com.  152,  5th  ed. ;  1  Bail.  Eq.  R. 
479;  7  Dana,  R.  110;  7  J.  J.  Marsh. 
529;  1  Clarke,  R.  560,  584;  14  Ohio, 
109,  323. 

4.  When  a  defendant  is  arrested  pend- 
ing a  former  suit  or  action,  in  which  he  was 
held  to  bail,  he  will  not,  in  general,  be  held 
to  bail, -if  the  second  suit  be  for  the  same 
cause  of  action.  Grah.  Prac.  98 ;  Troub. 
k  Haly'a  Prac.  44;  4  Yeates'  R.  206. 
But  under  special  circumstances,  he  may  be 
held  to  bail  twice,  and  of  these  circum- 
stances the  court  will  judge.  2  Miles,  Rep. 
99,  100,  142.  See  14  John.  R.  347. 
When  such  a  second  action  is  commenced, 
the  first  ought  to  be  discontinued,  and  the 
costs  paid ;  but,  it  seems,  it  is  sufficient  if 
they  are  paid  before  the  replication  of  nul 
tiel  record  to  a  plea  of  autre  action  pendant 
in  the  second  suit.  Grah.  Pr.  98;  and 
see  1  John.  Cas.  397;  7  Taunt.  151;  1 
Marsh.  R.  395 ;  Merl.  Rep.  Litispendanoe ; 

5  Ohio  R.  462 ;  6  Ohio  R.  225 ;  1  Blackf. 
R.  53 ;  Id.  315 ;  Autre  action  pendent; 
Bail;  Litigiosity. 

LIST.  A  table  of  cases  arranged  for 
trial  or  argument ;  as,  the  trial  list,  the  ar- 
gument list.    See  3  Bout.  Inst.  n.  3031. 

LISTERS.  This  word  is  used  in  some 
of  the  states  to  designate  the  persons  ap- 
pointed to  make  lists  of  tazables.  See 
Verm.  Rev.  Stat.  538. 


LITERAL  CONTRACT,  civil  law.  A 
contract,  the  whole  of  the  evidence  of  which 
is  reduced  to  writing.  This  contract  is  per- 
fected by  the  writing,  and  binds  the  party 
who  subscribed  it,  although  he  has  received 
no  consideration.     Lee.  Elem.  6  887. 

LITERARY  PROPERTY.  This  name 
has  been  given  to  the  right  which  authors 
have  in  their  works.  This  is  secured  to 
them  by  copyright,  (q.  v.)  Vide  2  Bi. 
Com.  405-6  ;  4  Vin.  Ab.  278  ;  Bac.  Ab. 
Prorogation,  F  5 ;  2  Kent,  Com.  306  to 
315  ;  1  Supp.  to  Ves.  jr.  360,  376 ;  2  Id. 
469 ;  Nicklin  on  Literary  Property ;  Dane's 
Ab.  Index,  h.  t. ;  1  Chit.  Pr.  98 ;  2  Amer. 
Jur.  248;  10  Amer.  Jur.  62;  1  Law 
InteU.  66  ;  Curt,  on  Copyr.  11 ;  1  Bell's 
Com.  B.  1,  part  2,  c.  4,  s.  2,  p.  115 ;  1 
Bouv.  Inst.  n.  508,  et  seq.    Vide  Copyright. 

LITIGANT.  One  engaged  in  a  suit; 
one  fond  of  litigation. 

LITIGATION.  A  contest,  authorized 
by  law,  in  a  court  of  justice,  for  the  pur- 
pose of  enforcing  a  right. 

2.  In  order  to  prevent  injustice,  courts 
of  equity  will  restrain  a  party  from  further 
litigation,  by  a  writ  of  injunction ;  for  ex- 
ample, after  two  verdicts  on  trials  at  bar,  in 
favor  of  the  plaintiff,  a  perpetual  injunction 
was  decreed.  Str.  404.  And  not  only 
between  two  individuals  will  a  court  of 
equity  grant  this  relief,  as  in  the  above  case 
of  several  ejectments,  but  also,  when  one 
general  legal  right,  as  a  right  of  fishery,  is 
claimed  against  several  distinct  persons,  in 
which  case  there  would  be  no  end  of  bring- 
ing actions,  since  each  action  would  only 
bind  the  particular  right  in  question,  be- 
tween the  plaintiff  and  defendant  in  such 
action,  without  deciding  the  general  right 
claimed.  2  Atk.  484 ;  2  Ves.  jr.  587. 
Vide  Circuity  of  Actions. 

LITIGIOSITY,  Scottish  law.  The  pen- 
dency of  a  suit ;  it  is  an  implied  prohibition 
of  alienation,  to  the  disappointment  of  an 
action,  or  of  diligence,  the  direct  object  of 
which  is  to  obtain  possession,  or  to  acquire 
the  property  of  a  particular  subject.  The 
effect  of  it  is  analogous  to  that  of  inhibition, 
(q.  v.)  2  Bell's  Com.  152,  5th  ed.  Vide 
Lis  Pendens. 

LITIGIOUS.  That  which  is  the  subject 
of  a  suit  or  action ;  that  which  is  contested 
in  a  court  of  justice.  In  another  sense, 
litigious  signifies  a  disposition  to  sue;  a 
fondness  for  litigation. 

Litigious  kiqhts,  French  law.  Those 
which  are  or  may  be  contested  either  in 
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whole  or  in  part,  whether  am  action  has  been 
commenced,  or  when  there  is  reason  to  ap- 
prehend one.  Poth..  Vente,  n.  584;  9 
Mart.  R.  183 ;  Troplong,  Be  la  Vente,  n. 
984  a  1003 ;  Civ.  Code  of  Lo.  art.  2623 ; 
Id.  3522,  n.  22.  Vide  Contentious  juris- 
diction. 

LITIS  CONTESTATIO,  civil  law. 
"  Cqntestari."  It  is  when  each  party  to  a 
suit  (uterque  reus)  says  "  Teste  estate."  It 
was,  therefore,  so  called,  because  persons 
were  called  on  by  the  parties  to  the  suit 
"  to  bear  witness,"  "  to  be  witnesses."  It 
is  supposed  that  this  contestatio  was  the 
usual  termination  of  certain  acts  before  the 
magistratus  or  in  jure,  of  which  the  persons 
called  to  be  witnesses  were  at  some  future 
time  to  bear  record  before  the  judex,  in 
judicio.  The  lis  contestata,  in  the  system 
of  Justinian,  consisted  in  the  statements 
made  by  the  parties  to  a  suit  before  the 
magistrate  respecting  the  claim  or  demand, 
and  the  answer  or  defence  to  it.  When 
this  .was  done,  the  cause  was  ready  for 
hearing.  Savig.  Traite*  de  Droit  Romain, 
torn.  Yi.  §  cclviii.;  Smith,  Diet.  Gr.  &  Rom. 
Antiq.  h.  v.  The  contesting  of  the  suit,  or 
pleading  the  general  issue.  Vide  2  Bro. 
Civ.  and  Adm.  Law,  358. 

LITISPENDENCE.  The  part  of  an 
action  being  depending  and  undetermined ; 
the  time  during  which  an  action  is  pending. 
See  Lis  pendens. 

LITRE.  A  French  measure  of  capacity. 
It  is  of  the  size  of  a  decimetre,  or  one-tenth 
part  of  a  oubio  m&tre.  It  is  equal  to 
61.028  cubic  inches.    Vide  Measure. 

LIVERY,  Engl.  law.  1.  The  delivery 
of  possession  of  lands  to  those  tenants  who 
hold  of  the  king  in  capiie,  or  knight's  ser- 
vice. 2.  Livery  was  also  the  name  of  a 
writ  which  lay  for  the  heir  of  age,  to  obtain 
the  possession  of  seisin  of  his  lands  at  the 
king's  hands.  F.  N.  B.  155.  8.  It  signi- 
fies, in  the  third  place,  the  clothes  given  by 
a  nobleman  or  gentleman  to  his  servant. 

Liveet  of  seisin,  estates.  A  delivery 
of  possession  of  lands,  tenements,  and  here- 
ditaments, unto  one  entitled  to  the  same. 
This  was  a  ceremony  used  in  the  common 
law  for  the  conveyance  of  real  estate ;  and 
the  livery  was  in  deed,  which  was  performed 
by  the  feoffor  and  the  feoffee  going  upon 
the  land,  and  the  latter  receiving  it  from 
the  former ;  or  in  law,  where  the  same-was 
not  made  on  the  land,  but  in  sight  of  it.  2 
Bl.  Com.  315,  316. 

2.    In  most  of  the  states,  livery  of  seisin 


is  unnecessary,  it'  having  been  dispensed 
with  either  by  express  law  or  by  usage. 
The  recording  of  the  deed  has  the  same 
effect.  In  Maryland,  however,  it  seems 
that  a  deed  cannot  operate  as  a  feoffment, 
without  livery  of  seisin.  5  Harr.  &  John. 
158.  Vide  4  Kent,  Com.  381 ;  2  Hill,  Ab. 
o.  26,  8.  4 ;  1  Misso.  R.  553 ;  1  Pet.  R. 
508 ;  1  Bay's  R.  107 ;  5  Har.  &  John. 
158 ;  2  Fairf.  R.  318 ;  Dane's  Abridg- 
ment, h.  t. ;  and  the  article  Seisin. 

LIVRE  TOURNOIS,  com.  law.  A  coin 
used  in  France  before  the  revolution.  It  is 
to  be  computed,  in  the  ad  valorem  duty  on 
goods,  &c,  at  eighteen  and  a  half  cents. 
Act  of  March  2,  1798,  s.  61,  1  Story's 
L.  U.  S.  626.    Vide  Foreign  Coins. 

LOADMANAGE,  maritime  law,  con- 
tracts. The  pay  to  loadsmen ;  that  is,  per- 
sons who  sail  or  row  before  ships,  in  barks 
or  small  vessels,  with  instruments  for  towing 
the  ship,  and  directing  her  course,  in  order 
that  she  may  escape  the  dangers  in  her  way. 
Poth.  Des  A  varies,  n.  147  ;  Guidon  de  la 
Mer,  ch.  14 ;  Bac.  Ab.  Merchant  and  Mer- 
chandise, F. 

LOAN,  contracts.  The  act  by  which  a 
person  lets  another  have  a  thing  to  be  used 
by  him  gratuitously,  and  which  is  to  be  re- 
turned, either  in  specie  or  in  kind,  agreeably 
to  the  terms  of  the  contract.  The  thing 
which  is  thus  transferred  is  also  called  a 
loan.    1  Bouv.  Inst.  n.  1077. 

2.  A  loan  in  general  implies  that  a  thing 
is  lent  without  reward ;  but,  in  some  oases, 
a  loan  may  be  for  a  reward ;  as,  the  loan  of 
money.    7  Pet  R.  109. 

8.  In  order  to  make  a  contract  usurious, 
there  must  be  a  loan  ;  Cowp.  112,  770  ;  1 
Ves.  jr.  527 ;  2  Bl.  R.  859 ;  3  Wils.  390 ; 
and  the  borrower  must  be  bound  to  return 
the  money  at  all  events.  2  Scho.  &  Lef. 
470.  The  purchase  of  a  bond  or  note  is  not 
a  loan ;-  3  Scho.  &  Lef.  469 ;  9  Pet.  R 
103 ;  but  if  such  a  purchase  be  merely  color- 
able, it  will  be  considered  as  a  loan.  2  John. 
Cas.  60 ;  Id.  66  j  12  S.  &  R.  46 ;  15  John. 
R.44. 

Loan  for  consumption,  or,  mtjtuum. 
(q.  v.)  A  contract  by  which  the  owner  of 
a  personal  chattel,  called  the  lender,  deli- 
vers it  to  another,  known  as  the  borrower, 
by  which  it  is  agreed  that  the  borrower  shall 
consume  the  chattel  loaned,  and  return,  at 
the  time  agreed  upon,  another  chattel,  of 
the  same  quality,  kind,  and  number,  to  the 
lender,  either  gratuitously  or  for  -a  con- 
sideration ;  as,  if  Peter  lends  to  Paul  one 
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bushel  of  wheat,  to  be  used  by  the  latter, 
so  that  it  shall  not  be  returned  to  Peter, 
but  instead  of  which  Paul  will  return  to 
Peter  another  bushel  of  wheat  of  the  same 
kind  and  quality,  at  a  time  agreed  upon. 

2.  It  is  evident  that  this  contract  differs 
essentially  from  a  loan  for  use.  In  the  lat- 
ter, the  property  of  the  thing  lent  remains 
with  the  lender,  and,  if  it  be  destroyed, 
without  the  fault  or  negligence  of  the  bor- 
rower, it  is  his  loss,  and  the  thing  to  be 
returned  is  the  identical  thing  lent ;  but  in 
the  loan  for  consumption,  the  property  passes 
to  the  borrower,  and  in  case  of  its  destruc- 
tion, he  must  bear  the  loss,  and  the  identi- 
cal property  is  never  to  be  returned,  but 
other  property  of  the  like  kind,  quality,  and 
number.  This  contract  bears  a  nearer  re- 
semblance to  a  barter  or  exchange;  in  a 
loan  for  consumption  the  borrower  agrees 
to  exchange  with  the  lender  a  bushel  of 
wheat,  which  he  has  not,  but  expects  to 
obtain,  for  another  bushel  of  wheat  which 
the  lender  now  has,  and  with  which  he  is 
willing  to  part;  or  a  more  familiar  example 
may  be  given :  Debtor  borrows  from  Creditor, 
one  hundred  dollars  to  use  as  he  shall  deem 
best,  and  he  promises  to  return  to  Creditor 
another  hundred  dollars  at  a  future  time. 

3.  In  cases  of  loan  for  consumption,  the 
lender  may  charge  for  the  use  of  the  thing 
loaned  or  not ;  as,  if  I  lend  one  thousand 
dollars  to  a  friend  for  a  month,  I  may 
charge  interest  or  not ;  but  a  loan  for  use 
is  always  gratuitous;  when  anything  is 
charged  for  the  use,  it  becomes  a  hiring. 
See  Hire;  and  also  \Mutvum, 

Loan  tor  use,  or  oommodattjm,  con- 
tracts. A  bailment,  or  loan  of  an  article 
lor  a  certain  time,  to  be  used  by  the  bor- 
rower, without  paying  for  it.  2  Kent's 
Com.  446,  447.  Sir  William  Jones  defines 
it  to  be  a  bailment  of  a  thing  for  a  certain 
time,  to  be  used  by  the  borrower,  without 
paying  for  it.  Jones'  Bailm.  118.  Accord- 
ing to  the  Louisiana  Code,  art.  2864,  it  is 
an  agreement  by  which  a  person  delivers  a 
thing  to  another,  to  use  it  according  to  its 
natural  destination,  or  according  to  the 
agreement,  under  an  obligation  on  the  part 
of  the  borrower,  to  return  it  after  he  shall 
have  done  using  it.  This  loan  is  essentially 
gratuitous.  The  Code  Civil,  art.  1875, 
defines  it  in  nearly  the  same  words.  Lord 
Holt  has  denned  this  bailment  to  be,  when 
goods  or  chattels,  that  are  useful,  are  lent 
to  a  friend  gratis,  to  be  used  by  him ;  and 
it  is  called  commodahm,  he  adds,  because 

Vol.  n.— F 


i  the  thing  is  to  be  restored  in  specie.    2  Ld. 
Ray.  909,  913. 

2.  The  loan  for  uso  resembles  somewhat 
a  gift,  for  the  lender,  as  in  a  gift,  gives 
something  to  the  borrower;  but  it  differs 
from  the  latter,  because  there  the  property 
of  the  thing  given  is  transferred  to  the 
donee;  instead  of  which,  in  the  loan  for 
use,  the  thing  given  is  only  the  use,  and 
the  property  in  the  thing  lent  remains  in 
the  lender.  This  contract  has  also  some 
analogy  to  the  muheum,  or  loan  for  con- 
sumption; but  they  differ  in  this,  that  in 
the  loan  for  use  the  lender  retains  ihe  pro- 
perty in  the  thing  lent,  and  it  must  be 
returned  in  individuo;  in  the  loan  for  con- 
sumption, on  the  contrary,  the  things  lent 
are  to  be  consumed,  such  as  money,  corn, 
oats,  grain,  cider,  &c,  and  the  property  in 
them  is  transferred  to  the  borrower,  who 
becomes  a  debtor  to  the  lender  for  the  same 
quantity  of  like  articles.  Poth.  Pret  a 
Usage,  n.  9, 10. 

3.  Several  things  are  essential  to  con- 
stitute this  contract ;  first,  there  must  be  a 
thing  which  is  lent ;  and  this,  according  to 
the  civil  law,  may  be  either  a  thing  movable, 
as  a  horse,  or  an  immovable,  as  a  house  or 
land,  or  goods,  or  even  a  thing  incorporeal. 
But  in  our  law,  the  contract  seems  confined 
entirely  to  goods  and  chattels,  or  personal 
property,  and  not  to  extend  to  real  estate. 
It  must  be  a  thing  lent,  in  contradistinction 
to  a  thing  deposited  or  sold,  or  entrusted  to 
another  for  the  purpose  of  the  owner.  Story 
on  Bailm.  §  223. 

4.  Secondly.  It  must  be  lent  gratui- 
tously, for  if  any  compensation  is  to  be  paid 
in  any  manner  whatsoever,  it  falls  under 
another  denomination,  that  of  hire.  Ayliffe's 
Pand.  B.  4,  tit.  16,  n.  516 ;  Louis.  Code, 
art.  2865 ;  Pothier,  Pret  a  Usage,  c.  1,  art. 
1,  n.  1,  o.  2,. art.  3,  n.  11. 

5.  Thirdly.  It  must  be  lent  for  use,  and 
for  the  use  of  the  borrower.  It  is  not  ma- 
terial whether  the  use  be  exactly  that  which 
is  peculiarly  appropriate  to  the  thing  lent, 
as  a  loan  of  a  bed  to  lie  on,  or  a  loan  of  a 
horse  to  ride ;  it  is  equally  a  loan,  if  the 
thing  is  lent  to  the  borrower  for  any  other 
purpose ;  as,  to  pledge  as  a  security  on  his 
own  account.  Story  on  Bailm.  §  225.  But 
the  rights  of  the  borrower  are  strictly  con- 
fined to  the  use  actually  or  impliedly  agreed 
to  by  the  lender,  and  cannot  be  lawfully 
exceeded.  Poth.  Pret  a  Usage,  c.  1,  6  1, 
art.  1,  n.  5.  The  use  may  be  for  a  limited: 
time,  or  for  an  indefinite  time. 
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6.  Fourthly.  The  property  must  be  lent 
to  be  specifically  returned  to  the  lender  at 
the  determination  of  the  bailment ;  and,  in 
this  respect  it  differs  from  a  mutuumy  or 
loan  for  consumption,  where  the  thing  bor- 
rowed, such  as  corn,  wine,  and  money,  is  to 
be  returned  in  kind  and  quantity.  See 
Mutuum.  It  follows,  that  a  loan  for  use 
can  never  be  of  a  thing  which  is  to  be 
consumed  by  use  ;  as,  if  wine  is  lent  to  be 
drunk  at  a  feast,  even  if  no  return  in  kind 
is  intended,  unless,  perhaps,  so  far  as  it  is 
not  drunk ;  for,  as  to  all  the  rest,  it  is 
strictly  a  gift. 

7.  In  general,  it  may  be  said  that  the 
borrower  has  the  right  to  use  the  thing  dur- 
ing the  time  and  for  the  purpose  which  was 
intended  between  the  parties.  But  this 
right  is  strictly  confined  to  the  use,  ex- 
pressed or  implied  in  the  particular  trans- 
action; and  the  borrower,  by  any  excess, 
will  make  himself  responsible.  Jones'  Bailm. 
68  ;  Cro.  Jac.244 ;  2  Ld.  Raym.  909, 916 ; 
1  Const.  Rep.  So.  Oar.  121 ;  Louis.  Code, 
art.  2869 ;  Code  Civil,  art.  1881 ;  2  Bulst. 
306. 

8.  The  obligations  of  the  borrower  are, 
to  take  proper  care  of  the  thing  borrowed, 
to  use  it  according  to  the  intention  of  the 
lender,  to  restore  it  in  proper  time,  and  to 
restore  it  in  proper  condition.  Story  on 
Bailm.  §  236;  Louis.  Code,  art.  2869; 
Code  Civ.  1880. 

9.  By  the  common  law,  this  bailment 
may  always  be  terminated  at  the  pleasure 
of  the  lender,  (q.  v.)  Yin.  Abr.  Bailment, 
D ;  Bac.  Abr.  Bailment,  D. 

10.  The  property  in  the  thing  lent,  in  a 
loan  for  use,  remains  in  the  lender.  Story 
on  Bailment,  §  283 ;  Code  Civil,  art.  1877 ; 
Louis.  Code,  art.  2866. 

11.  It  is  proper  to  remark  that  the  loan 
for  use  must  be  lawful ;  a  loan  by  Peter  to 
Paul  of  a  ladder  to  enable  him  to  commit  a 
larceny,  or  of  a  gun,  to  commit  a  murder, 
is  not  a  loan  for  use,  but  Peter  by  this  act 
becomes  an  accomplice  of  Paul.  17  Duv. 
n.  503 ;  6  Duverg.  n.  32. 

LOCAL.  Pertaining  to  a  place ;  some- 
thing annexed  to  the  freehold  or  tied  to  a 
certain  place;  as,  local  courts,  or  courts 
whose  jurisdiction  is  limited  to  a  particular 
place ;  local  allegiance,  or  allegianoe  due 
while  you  are  in  a  particular  place  or  coun- 
try; local  taxes,  or  those  which  are  col- 
lected for  particular  districts. 

Local  actio**,  practice,  pleadings.  An 
action  is  local  when  the  venue  must  be  laid 


in  the  county  where  the  cause  of  action 
arose.  1  Chit.  PI.  271 ;  21  Vin.  Ab.  79 ; 
3  Bl.  Com.  294 ;  Bac.  Ab.  Actions,  Local, 
Ac. ;  Dane's  Ab.  Index,  h.  t.;  15  Mass.  284 ; 
1  Brock.  203 ;  1  Greenl.  246.  Vide  Ac- 
tion; Venue, 

LOCALITY,  Scotch  law.  This  name  ifl 
given  to  a  life  rent  created  in  marriage  con- 
tracts in  favor  of  the  wife,  instead  of  leav- 
ing her  to  her  legal  life  rent  of  terce.  1 
Bell's  Com.  55.     See  Jointure. 

LOCATIO.    Hire ;  a  letting  out. 

Locatio  conductio,  civil  law.  Location 
conduction  is  a  consensual  contract,  by 
which  a  person  becomes  bound  to  deliver 
to  another  the  use  of  a  thing  for  a  certain 
time,  or  to  do  work  at  a  certain  price.  1 
Bouv.  Inst.  n.  984. 

Locatio  mercium  vehendaruh,  con- 
tracts. A  term  used  in  the  civil  law,  to 
signify  the  carriage  of  goods  for  hire. 

2.  In  respect  to  contracts  of  this  sort 
entered  into  by  private  persons,  not  exer- 
cising the  business  of  common  carriers, 
there  does  not  seem  to  be  any  material  dis- 
tinction varying  the  rights,  obligations  and 
duties  of  the  parties  from  those  of  other 
bailees  for  hire.  Every  such  private  person 
is  bound  to  ordinary  diligence,  and  a  rea- 
sonable exercise  of  skill ;  and  of  course  he 
is  not  responsible  for  any  losses  not  occa- 
sioned by  ordinary  negligence,  unless  he 
has  expressly,  by  the  terms  of  his  contract, 
taken  upon  himself  such  risk.  2  Ld.  Raym. 
909,  917,  918 ;  4  Taunt.  787 ;  6  Taunt. 
577  ;  2  Marsh.  293  ;  Jones'  Bailm.  103, 
106,  121 ;  2  Bos.  &  Pull.  417 ;  1  Bouv. 
Inst.  n.  1020.     See  Common  Carrier. 

Locatio  operis,  contracts.  A  term  used 
in  the  civil  law,  to  signify  the  hiring  of 
labor  and  services.  It  is  a  contract  by 
which  one  of  the  parties  gives  a  certain  work 
to  be  performed  by  the  other,  who  binds 
himself  to  do  it  for  the  price  agreed  be- 
tween them,  which  he  who  gives  the  work 
to  be  done  promises  to  pay  to  the  other  for 
doing  it.  JPoth.  Louage,  n.  392.  This  is 
divided  into  two  branches,  first,  Locatio 
operis  faciendi;  and,  secondly,  Locatio  mer- 
cium vehendarum.    See  these  words. 

Locatio  operis  faciendi,  contracts.  A 
term  used  in  the  civil  law.  There  are  two 
kinds,  first,  the  locatio  operis  faciendi, 
strictly  so  called,  or  the  hire  of  labor  and 
services ;  such  as  the  hire  of  tailors  to  make 
clothes,  and  of  jewelers  to  set  gems,  and 
of  watchmakers  to  repair  watches.  Jones' 
Bailm.  90,  96,  97.     Secondly,  Locatio  cus- 
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todiee,  or  the  receiving  of  goods  on  deposit 
for  a  reward,  which  is  properly  the  hire  of 
care  and  attention  about  the  goods.  Story 
on  Bailm.  §§  422,  442 ;  1  Bony.  Inst.  n. 
994. 

2.  In  contracts  for  work,  it  is  of  the 
essence  of  the  contract,  first,  that  there 
should  be  work  to  be  done ;  secondly,  for 
a  price  or  reward ;  and,  thirdly,  a  lawful 
contract  between  parties  capable  and  in- 
tending to  contract.  Pothier,  Lonage,  n. 
395  to  403. 

Locatjo  rsi,  contracts.  A  term  need  in 
the  civil  law,  which  signifies  the  hiring  of 
a  thing.  It  is  a  contract  by  which  one  of  the 
parties  obligates  himself  to  give  to  the  other 
the  use  and  enjoyment  of  a  certain  thing 
for  a  period  of  time  agreed  upon  between 
them,  and  in  consideration  of  a  price  whioh 
the  latter  binds  himself  to  pay  in  return. 
Poth.  Contr.  de  Louage,  n.  1.  See  Bail- 
ment;  Hire;  Hirer;  Letter. 

LOCATION,  contracts.  A  contract  by 
which  the  temporary  use  of  a  subject,  or 
the  work  or  service  of  a  person,  is  given 
for  an  ascertained  hire.  1  Bell's  Com.  B. 
2,  pt.  3,  c.  2,  s.  4,  art.  2,  §  1,  page  255. 
Vide  Bailment;  Hire. 

Location,  estates.  Among  surveyors, 
who  are  authorised  by  publio  authority  to 
lay  out  lands  by  a  particular  warrant,  the 
act  of  selecting  the  land  designated  in  the 
warrant  and  surveying  it,  is  called  its  loca- 
tion. In  Pennsylvania,  it  is  an  application 
made  by  any  person  for  land,  in  the  office 
of  the  secretary  of  the  late  land  office  of 
Pennsylvania,  and  entered  in  the  books  of 
said  office,  numbered  and  sent  to  the  sur- 
veyor general's  office.  Act  June  25, 1781, 
§  2,  2  Sm.  Laws,  7. 

LOCATOR,  civil  law.  He  who  leases 
or  lets  a  thing  to  hire  to  another.  His 
duties  are,  1st.  To  deliver  to  the  hirer  the 
thing  hired,  that  he  may  use  it.  2d.  To 
guaranty  to  the  hirer  the  free  enjoyment  of 
it.  3d.  To  keep  the  thing  hired  in  good 
order  in  such  manner  that  the  hirer  may 
enjoy  it.  4th.  To  warrant  that  the  thing 
hired  has  not  such  defects  as  to  destroy  its 
use.     Poth.  Du.  Oontr.  de  Louage,  n.  53. 

LOCK-UP  HOUSE.  A  place  used 
temporarily  as  aprison. 

LOCO  PARENTIS.  In  the  place  of  a 
parent. 

2.  It  is  frequently  important,  in  cases 
of  devises  and  bequests,  to  ascertain  whe- 
ther the  testator  did  or  did  not  stand  to- 
wards the  devisee  or  legatee,  in  loco  paren- 


tis. In  general,  those  who  assume  the 
parental  character  may  be  considered  as 
standing  in  that  relation  ;  but  this  charac- 
ter must  clearly  appear. 

3.  The  fact  of  his  so  standing  may  be 
shown  by  positive  proof,  or  the  express 
declarations  of  the  testator  in  his  will,  or 
by  circumstances  ;  as,  when  a  grandfather ; 
2  Atk.  518  ;  a  brother ;  1 B.  &  Beat.  298  ; 
or  an  uncle ;  2  A.  492 ;  takes  an  orphan 
child  under  his  care,  or  supports  him,  he 
assumes  the  office  of  a  parent.  The  law 
places  a  master  in  loco  parentis  in  relation 
to  his  apprentice.  See  2  Ashm.  R.  178, 
207 ;  2  Bouv.  Inst.  n.  2216. 

LOCUM  TENENS.  He  who  holds  the 
place  of  another,  a  deputy ;  as  A  B,  locum 
tenens  of  C  D,  mayor  of  the  city  of  Phila- 
delphia. 

LOCUS.  The  place  where  a  thing  is 
done. 

Locus  contractus.  The  place  of  the 
contract.  In  general,  the  law  of  the  place 
where  the  contract  is  made,  governs  in 
everything  which  relates  to  the  mode  of 
construing  it.     Vide  Lex  loci  contractus. 

Locus  delicti.  The  place  where  the 
tort,  offence,  or  injury  has  been  committed. 

Locus  pojnitentls,  contracts,  crim.  law. 
Literally  this  signifies  a  place  of  repent- 
ance ;  in  law,  it  is  the  opportunity  of  with- 
drawing from  a  projected  contract,  before 
the  parties  are  finally  bound ;  or  of  aban- 
doning the  intention  of  committing  a  crime, 
before  it  has  been  completed.  2  Bro.  C. 
R.  569 ;  Ersk.  Laws  of  Scotl.  290.  Vide 
article  Attempt. 

Locus  in  quo.  The  place  in  which. 
In  pleadings  it  is  the  place  where  any- 
thing is  alleged  to  have  been  done.  1 
Salk.  94. 

Locus  rei  bttjb.  The  place  where  a 
thing  is  situated.  In  proceedings  in  rem, 
in  real  actions  in  the  civil  law,  or  those 
which  have  for  their  object  the  recovery  of 
a  thing ;  and  in  real  actions  in  the  common 
law,  or  those  for  the  recovery  of  land,  the 
proper  forum  is  the  locus  rei  sita.  2  Gall. 
R.  191. 

Locus  bioilli.  The  place  of  the  seal. 
2.  In  many  of  the  states,  instead  of  sealing 
deeds,  writs,  and  other  papers  or  documents 
requiring  it,  a  scroll  is  made  in  which  the 
letters  L.  S.  are  printed  or  written,  which 
is  an  abbreviation  of  Locus  sigilli.  This  in 
some  of  the  states  has  all  the  efficacy  of  a 
seal,  but  in  others  it  has  no  such  effect. 
Bee  Scroll. 
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LODGER.  One  who  has  a  right  to  in- 
habit another  man's  house.  He  has  not  the 
same  right  as  a  tenant ;  and  is  not  entitled 
to  the  same  notice  to  quit.  Woodf .  L.  &  T. 
177.  See  7  Mann.  &  Or.  87 ;  S.  C.  49  E. 
C.  L.  B.  85, 151,  and  article  Inmate, 

LODGINGS.  Habitation  in  another's 
house,  in  which  the  owner  dwells ;  the  oc- 
cupier being  termed  a  lodger. 

LOG  BOOK.  A  ship's,  journal.  It 
contains  a  minute  account  of  the  ship's 
course,  with  a  short  history  of  every  occur- 
rence during  the  voyage.  1  Marsh.  Ins. 
408.  When  a  log  book  is  required  by  law 
to  be  kept,  it  is  an  official  register  so  far  as 
regards  the  transactions  required  by  law  to 
be  entered  in  it,  but  no  further.  Abbott 
on  Shipp.  by  Story,  468,  n.  1 ;  1  Summ.  R. 
373 ;  2  Summ.  19,  78 ;  4  Mason,  R.  544 ; 
1  Esp.  R.  427. 

LOQUELA,  practice.  An  imparlance. 
Loquela  sine  die,  a  respite  in  law  to  an  in- 
definite time.  Formerly  by  loquela  was 
meant  the  allegations  of  fact  mutually  made 
on  either  side,  now  denominated  the  plead- 
ings.   Steph.  PI.  29. 

LORD.  In  England,  this  is  a  title  of 
honor.  Fortunately  in  the  U.  S»  no  such 
titles  are  allowed. 

Lord's  day.  The  same  as  Sunday,  (q.  v.) 
Dies  Dominions  non  est  juridicus.  Co.  Litt. 
185 ;  Noy's  Max.  2. 

LOSS,  contracts.  The  deprivation  of 
something  which  one  had,  which  was  either 
advantageous,  agreeable  or  commodious. 

2.  In  cases  of  partnership,  the  losses 
are  in  general  borne  by  the  partners  equally, 
unless  stipulations  or  circumstances  mani- 
fest a  different  intention.  Story,  Partn. 
$  24.  But  it  is  not  essential  that  the  part- 
ners should  all  share  the  losses.  They  may 
agree,  that  if  there  shall  be  no  profits,  but 
a  loss,  that  the  loss  shall  be  borne  by  one 
or  more  of  the  partners  exclusively,  and 
that  the  others  shall,  inter  sc,  be  exempted 
from  all  liabilities  for  losses.  Colly.  Partn. 
11 ;  Gow,  Partn.  9 ;  8  M.  &  Wels.  357  ; 
5  Ram.  &  Aid.  954 ;  Story,  Partn.  §  23. 

3.  When  a  thing  sold  is  lost  by  an  ac- 
cident, as  by  fire,  the  loss  falls  on  the  owner, 
res  perit  domino,  and  questions  not  unfre- 
quently  arise,  as  to  whether  the  thing  has 
been  delivered  and  passed  to  the  purchaser, 
or  whether  it  remains  still  the  property  of 
the  seller.     See,  on  this  subject,  Delivery. 

^  i  hoes,  im  insurance,  contracts.  A  loss 
is  .the  injury  or  damage  sustained  by  the 
insured,  in  consequence  of  the  happening 


of  one  or  more  of  the  accidents  or  misfor- 
tunes against  which  the  insurer,  in  con- 
sideration of  the  premium,  has  undertaken 
to  indemnify  the  insured.  1  Bouv.  Inst.  n. 
1215. 

2.  These  accidents  or  misfortunes,  or 
perils,  as  they  are  usually  denominated,  are 
all  distinctly  enumerated  in  the  policy. 
And  no  loss,  however  great  or  unforeseen, 
can  be  a  loss  within  the  policy,  unless  it  be 
the  direct  and  immediate  consequence  of 
one  or  more  of  these  perils.  Marsh.  Los. 
B.  1,  o.  12.  As  to  the  risks  which  are 
within  the  common  policy,  see  Marsh.  Ins. 

0.  7,  s.  2. 

3.  Every  loss  is  either  total  or  partial. 

4.  The  term  total  loss  is  understood  in 
two  different  senses ;  natural  and  legal.  In 
its  natural  sense  it  signifies  the  complete 
and  absolute  destruction  of  the  thing  in- 
sured. In  its  legal  sense,  it  means,  not 
merely  the  entire  destruction  or  deprivation 
of  the  thing  insured,  but  also  such  damage 
to  it,  though  it  specifically  remain,  as  ren- 
ders it  of  little  or  no  value  to  the  owner. 
A  loss  is  also  deemed  total,  if,  by  the  hap- 
pening of  any  of  the  perils  or  misfortunes 
insured  against,  the  voyage  be  lost,  or  be 
not  worth  pursuing,  and  the  projected  ad- 
venture be  frustrated ;  or  if  the  value  of 
what  be  saved,  be  less  than  the  freight.  See 
Dougl.  231 ;  1  T.  B.  608 ;  Id.  187 ;  Str. 
1065 ;  13  East,  B.  323 ;  2  M.  &  S.  874  ; 
1  N.  B.  236 ;  1  Wils.  191 ;  4  T.  B.  785  ; 
9  East,  B.  283-,  3  B.  &  P.  388;  Marsh. 
Ins.  B.  1,  o.  12 ;  1  T.  B.  187. 

5.  A  partial  loss,  is  any  loss  or  damage 
short  of,  or  not  amounting  to  a  total  loss, 
for  if  it  be  not  the  latter  it  must  be  the 
former.  See  4  Mass.  374 ;  6  Mass.  102 : 
Id.  122 ;  Id.  817;  7  Mass.  849;  9  Mass. 
20  ;  12  Mass.  170 ;  12  Mass.  288 ;  6  Mass. 
479 ;  8  Mass.  494  ;•  10  Johns.  Ben.  487 ; 
8  Johns.  237 ;  5  Binn.  595 ;  2  Serg.  & 
Bawle,  553. 

6.  Partial  losses  are  sometimes  denomi- 
nated average  losses,  because  they  are  often 
in  the  nature  of  those  losses  which  are  the 
subject  of  average  contributions ;  and  they 
are  distinguished  into  general  and  particular 
averages.    See  tit.  Average. 

7.  Losses  are  occasioned  in  a  variety  of 
ways,  but  most  usually  by  the  following : 

1.  By  perils  of  the  sea.  See  tit.  Perils  of 
the  Sea.  2.  By  collision,  as  where  one 
ship  drives  against,  or  runs  foul  of  another. 
Marsh.  Ins.  B.  1,  c.  12,  s.  2.  8.  By  fire. 
Marsh.  B.  1,  e.  12,  s.  8.    4.  By  capture. 
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Set  tit*  Capture;  Maph.  Ins.  B.  1.  c.  12, 

s.  4 ;  2  Gaines'  C.  Err.  158 ;  7  Johns.  R. 
449 ;  13  Johns.  R.  161 ;  14  Johns.  R. 
227 ;  3  Wheat.  183 ;  4  Cranch,  43 ;  6 
Mass.  197.  5  By  detention  of  princes. 
Bj  the  terms  of  the  policy,  the  insurer  is 
liable  for  all  loss  occasioned  by  "  arrest  or 
detainments  of  all  kings,  princes,  and  people, 
of  what  nation,  condition,  or  quality  so- 
ever." Under  these  words,  the  insurers 
are  liable  for  all  losses  occasioned  by  arrests 
or  detention  of  the  ship  or  goods  insured, 
by  the  authority  of  any  prince  or  public 
body  claiming  to  exercise  sovereign  power, 
under  what  pretence  soever.  Marsh.  Ins. 
B.  1,  c.  12,  s.  5.  See  Embargo;  People. 
6.  By  Barratry.  Marsh.  Ins.  B.  1,  o.  12, 
s.  6.  See  tit.  Barratry;  2  Caines9  R.  67  ; 
Id.  222  ;  3  Caines*  Rep.  1 ;  1  Johns.  R. 
229;  8  Johns.  R.  209,  2d  edit;  5  Day,  1 ; 
11  Johns.  Rep.  40  ;  13  Johns.  Rep.  451 ; 

2  Binn.  574 ;  2  Ball.  187 ;  8  Oranch,  39 ; 

3  Wheat.  168.  7.  By  average  by  contri- 
bution. See  Marsh.  Ins.  B.  1,  c.  12,  s.  7 ; 
this  Diet,  tit.  .Average.  8.  By  salvage. 
See  tit.  Salvage;  Marsh. 'Ins.  B.  1,  o.  12,  s. 

8.  9.  ~By  the  death  of  animals.  If  ani- 
mals, such  as  horses,  cattle,  or  beasts  or 
birds  of  curiosity,  be  insured  in  their  pas- 
sage by  sea,  their  death,  occasioned  by 
tempests,  by  the  shot  of  an  enemy,  by  jet- 
tison in  a  storm,  or  by  any  other  extraordi- 
nary accident,  occasioned  by  the  perils 
enumerated  in  the  policy,  is  a  loss  for  which 
the  underwriters  are  liable.  Not  so,  if  it 
be  occasioned  by  mere  disease  or  natural 
death.  Marsh.  Ins.  B.  1,  c.  12,  s.  10. 
10.  By  fraud.  Marsh.  Ins.  B.  1,  o.  12,  s.  11. 

See,  generally,  Com.  Dig.  Merchant,  E 

9,  n.;  Bac.  Abr.  Merchant,  I. 

LOST.     What  waB  once  possessed  and 
cannot  now  be  found. 

2.  When  a  bond  or  other  deed  was  lost, 
formerly  the  obligee  or  plaintiff  was  com- 
pelled to  go  into  equity  to  seek  relief,  be- 
cause there  was  no  remedy  at  law,  the 
plaintiff  being  required  to  make  profert  in 
his  declaration.  1  Chan.  c.  77.  But  in 
process  of  time  courts  of  law  dispensed 
with  profert  in  such  cases,  and  thereby 
obtained  concurrent  jurisdiction  with  the 
eourts  of  chancery,  so  that  now  the  loss  of 
any  paper,  other  than  a  negotiable  note, 
will  not  prevent  the  plaintiff  from  recover- 
ing at  law  as  well  as  in  equity.  3  Atk. 
214 ;  1  Ves.  341 ;  5  Ves.  235 ;  6  Ves.  812 , 
7  Ves.  19;  3  V.  &  B.  54. 

3.  'When  a  negotiable  note  has  been 


lost,  equity  will  grant  relief.  In  such  case 
the  claimant  must  tender  an  indemnity  to 
the  debtor,  and  file  a  bill  in  chancery  to 
compel  payment.  7  B.  &  0.  90 ;  Ryan  & 
Mo.  90 ;  4  Taunt.  602 ;  2  Ves.  sen.  327  ; 
16  Yes.  430. 

Lost  papers.  When  a  paper  containing 
an  agreement  between  parties,  a  will,  and 
the  like,  has  been  so  mislaid,  that  after  a 
diligent  search  it  cannot  be  found,  it  is  said 
to  be  lost. 

2.  When  such  a  document  has  been  lost, 
and  it  is  required  to  prove  its  contents, 
the  party  must  prove  that  he  has  made  dili- 
gent search,  and,  in  good  faith,  exhausted 
all  sources  of  information  accessible  to  him. 
For  this  purpose  his  own  affidavit  is  suffi- 
cient. 1  Atk.  446 ;  1  Greenl.  Ev.  §  849. 
On  being  satisfied  of  this,  the  court  will 
allow  secondary  evidence  to  be  given  of  its 
contents.     See  Evidence. 

3.  Even  a  will,  proved  to  be  lost,  may 
be  admitted  to  probate,  upon  secondary 
evidence.  1  Greenl.  Ev.  §  84,  509,  575 ; 
2  Greenl.  Ev.  §  668,  a,  2d  ed.  But  the 
fact  of  the  loss  must  be  proved  by  the 
clearest  evidence,  because  it  may  have  been 
destroyed  by  the  testator  animo  revocandi. 
8  Mete.  487 ;  2  Addams,  223 ;  6  Wend. 
178 ;  1  Hagg.  Eccl.  R.  115 ;  3  Pick.  67  j  5 
B.  Munroe,  58 ;  2  Curt.  913. 

Lost  or  not  lost.  These  words  are 
sometimes  inserted  in  policies  of  marine 
insurance.  They  are  used  when  the  under- 
writer undertakes  that  if  the  ship  or  goods 
should  be  lost  at  the  time  of  the  insurance, 
still  the  underwriter  is  liable,  provided  there 
is  no  fraud.  Moll.  B.  2,  c.  7,  b.  5  ;  Hildy. 
on  Mar.  Ins.  10. 

LOT.  Anything  on  which  depends  the 
accidental  determination  of  a  right  by 
which  we  acquire  or  lose  something ;  or  it 
is  that  which  fortuitously  determines  what 
we  are  to  acquire.  When  it  can  be  cer- 
tainly known  what  are  our  rights,  we  ought 
never  to  resort  to  a  decision  by  lot;  but 
when  it  is  impossible  to  tell  what  actually 
belong  to  us,  as  if  an  estate  is  divided  into 
three  parts  and  one  part  given  to  each  of 
three  persons,  the  proper  way  to  asoertain 
each  one's  part  is  to  draw  lots.  Wolff,  Dr. 
&c,  de  la  Nat.  §  669. 

Lot  of  ground.  A  small  piece  of  land 
a  town  or  city  usually  employed  for 
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building,  a  yard,  a  garden  or  such  other 
urban  use.  Lots  are  in-lots,  or  those  within 
the  boundary  of  the  city  or  town,  and  out- 
lots,  those  which  are  out  of  such  boundary. 
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and  which  are  used  by  some  of  the  inhabi- 
tants of  such  town  or  city. 

LOTTERY.    A  scheme  for  the  distribu- 
tion of  prizes  by  chance. 

2.  In  most,  if  not  all  of  the  United 
States,  lotteries  not  specially  authorized  by 
the  legislatures  of  the  respective  states  are 
prohibited,  and  the  persons  concerned  in 
establishing  them  are  subjected  to  a  heavy 
penalty.  This  is  the  case  in  Alabama, 
Connecticut,  Delaware,  Georgia,  Kentucky, 
Maryland,  Massachusetts,  Mississippi,  New 
York,  Ohio,  Pennsylvania,  Rhode  Island, 
Tennessee,  Vermont  and  Virginia.  In  Lou- 
isiana, a  license  is  granted  to  sell  tickets  in 
a  lottery  not  authorized  by  the  legislature 
of  that  state,  on  the  payment  of  $5000, 
and  the  license  extends  only  to  one  lottery. 
In  many  of  the  states,  the  lotteries  autho- 
rized by  other  states,  are  absolutely  pro- 
hibited.    Encycl.  Amer.  h.  t. 

LOUISIANA.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  This  state  was  admitted  into  the 
Union  by  the  act  of  congress,  entitled  "  An 
act  for  the  admission  of  the  state  of  Lou- 
isiana into  the  Union,  and  to  extend  the 
laws  of  the  United  States  to  the  said  state," 
approved  April  8,  1812,  2  Story's  L.  U.  S. 
1224— the  preamble  of  which  recites  and 
the  first  section  enacts  as  follows,  namely : 

2.  Whereas  the  representatives  of  the 
people  of  all  that  part  of  the  territory  or 
country  ceded,  under  the  name  of  '<  Louisi- 
ana," by  the  treaty  made  at  Paris,  on  the 
thirtieth  day  of  April,  one  thousand  eight 
hundred  and  three,  between  the  United 
States  and  France,  contained  within  the 
following  limits ;  that  is  to  say :  beginning 
at  the  mouth  of  the  river  Sabine  ;  thence, 
by  a  line  to  be  drawn  along  the  middle  of 
said  river,  including  all  islands  to  the 
thirty-second  degree  of  latitude;  thence, 
due  north,  to  the  northernmost  part  of  the 
thirty-third  degree  of  north  latitude ;  thence, 
along  the  said  parallel  of  latitude,  to  the 
river  Mississippi;  thence,  down  the  said 
river,  to  the  river  Iberville ;  and  from  thence, 
along  the  middle  of  the  said  river,  and  lakes 
Maurepas  and  Ponchartrain,  to  die  gulf  of 
Mexico ;  thence,  bounded  by  the  said  gulf, 
to  the  place  of  beginning;  including  all 
islands  within  three  leagues  of  the  coast ; 
did,  on  the  twenty-second  day  of  January, 
one  thousand  eight  hundred  and  twelve, 
form  for  themselves  a  constitution  and  state 
government,  and  give  to  the  said  state  the 
name  of  the  state  of  Louisiana,  in  pursuance 


of  an  act  of  congress,  entitled  "An  act 
to  enable  the  people  of  the  territory  of 
Orleans  to  form  a  constitution  and  state 
government,  and  for  the  admission  of  the 
said  state  into  the  Union,  on  an  equal  foot- 
ing with  the  original  states,  and  for  other 
purposes :"  And  the  said  constitution  having 
been  transmitted  to  congress,  and  by  thein 
being  hereby  approved ;  therefore, 

3.-4  I.  Be  it  enacted,  Src  That  the 
said  state  shall  be  one,  and  is  hereby  de- 
clared to  be  one  of  the  United  States  of 
America,  and  admitted  into  the  Union  on 
an  equal  footing  with  the  original  states,  in 
all  respects  whatever,  by  the  name  and  title 
of  the  state  of  Louisiana :  Provided,  That 
it  shall  be  taken  as  a  condition  upon  which 
the  said  state  is  incorporated  in  the  Union, 
that  the  river  Mississippi,  and  the  navigable 
rivers  and  waters  leading  into  the  same, 
and  into  the  Gulf  of  Mexico,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  state  as  to  the 
inhabitants  of  other  states,  and  the  ter- 
ritories of  the  United  States,  without  any 
tax,  duty,  impost,  or  toll,  therefor,  imposed 
by  the  said  state ;  and  that  the  above  con- 
dition, and  also  all  other  the  conditions  and 
terms  contained  in  the  third  section  of  the 
act,  the  title  whereof  is  hereinbefore  recited, 
shall  be  considered,  deemed,  and  taken, 
fundamental  conditions  and  terms,  upon 
which  the  said  state  is  incorporated  in  the 
Union.     See  11  M.  R.  309. 

4.  By  the  present  constitution  of  the 
state  of  Louisiana,  which  was  adopted  in 
1845 ;  the  powers  of  the  government  of 
the  state  of  Louisiana,  are  divided  into 
three  distinct  departments,  each  of  them 
confided  to  a  separate  body  of  magistracy, 
to  wit :  The  legislative  to  one,  the  execu- 
tive to  another,  and  the  judicial  to  a  third. 
Title  I. 

5. — 1st.  The  legislative  power  is  vested 
in  a  general  assembly,  which  consists  of  a 
senate  and  house  of  representatives. 

6. — §  1.  The  senate  will  be  considered 
with  reference  to  the  qualification  of  the 
electors ;  the  qualification  of  the  members ; 
the  length  of  time  for  which  they  are  elected ; 
and  the  time  of  their  election.  1.  In  all  elec- 
tions by  the  people,  every  free  white  male, 
who  has  been  two  years  a  citizen  of  the 
United  States,  who  has  attained  the  age  of 
twenty-one  years,  and  resided  in  the  state 
two  consecutive  years  next  preceding  the 
election,  and  the  last  year  thereof  in  the 
parish  in  which  he  offers  to  vote,  shall  have 
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the  right  of  voting:  Provided,  That  no 
person  shall  he  deprived  of  the  right  of 
voting,  who,  at  the  time  of  the  adoption  of 
this  constitution,  was  entitled  to  that  right 
under  the  constitution  of  1812.  Absence 
from  the  state  for  more  than  ninety  conse- 
cutive days,  shall  interrupt  the  acquisition 
of  the  residence  required  in  the  preceding 
section,  unless  the  person  absenting  himself 
shall  be  a  housekeeper,  or  shall  occupy  a 
tenement  for  carrying  on  business,  and  his 
dwelling  house  or  tenements  for  carrying 
on  business,  be  actually  occupied  during 
his  absence,  by  his  family  or  servants,  or 
some  portion  thereof,  or  by  some  one  em- 
ployed by  him.  No  soldier,  seaman,  or 
marine  in  the  army  or  navy  of  the  United 
States,  no  pauper,  no  person  under  inter- 
diction, nor  under  conviction  of  any  crime 
punishable  by  hard  labor,  shall  be  entitled 
to  vote  at  any  election  in  this  state.  2.  No 
person  shall  be  a  senator,  who,  at  the  time 
of  his  election,  has  not  been  a  citizen  of  the 
United  States  ten  years,  and  who  has  not 
attained  the  age  of  twenty-seven  years,  and 
resided  in  the  state  four  years  next  preced- 
ing his  election,  and  the  last  year  thereof,  in 
the  district  in  which  he  may  be  chosen.  The 
number  of  senators  shall  be  thirty-two.  3. 
The  members  of  the  senate  shall  be  ohosen 
for  the  term  of  four  years.  4.  Their  election 
takes  place  on  the  first  Monday  in  Novem- 
ber, every  two  years,  so  that  one  half  of  their 
number  are  elected  every  two  years,  and  a 
perpetual  rotation  thereby  kept  up. 

7. — §  2.  The  house  of  representatives 
will  be  treated  of  in  the  same  manner  as 
that  of  the  senate.  1.  The  electors  are 
qualified  in  the  same  manner  as  those 
of  the  senate.  2.  No  person  shall  be  a 
representative,  who,  at  the  time  of  his  elec- 
tion, is  not  a  free  white  male,  and  has  not 
been  for  three  years  a  citizen  of  the  United 
States,  and  has  not  attained  the  age  of 
twenty-one  years,  and  resided  in  the  state 
for  three  years  next  preceding  the  election, 
and  the  last  year  thereof  in  the  parish  for 
which  he  may  be  chosen.  The  number  of 
representatives  shall  not  be  more  than  one 
hundred,  nor  less  than  seventy.  3.  They  are 
chosen  every  two  years.  4.  Their  election 
is  on  the  first  Monday  in  November,  every 
two  years.    Title  II. 

8. — 2d.  The  supreme  executive  power 
of  the  state  shall  be  vested  in  a  chief  magis- 
trate, who  shall  be  styled  the  governor  of 
the  state  of  Louisiana.  He  is  elected  by 
the  qualified  electors  at  the  time  and  place 


of  voting  for  representatives ;  the  person 
having  the  greatest  number  of  votes,  shall 
be  declared  elected.  But  if  two  or  more 
persons  shall  be  equal  in  the  highest  num- 
ber of. votes  polled,  one  of  them  shall  imme- 
diately be  chosen  governor  by  the  joint  vote 
of  the  members  of  the  general  assembly. 
2.  No  person  shall  be  eligible  to  the  office 
of  governor,  who  shall  not  have  attained 
the  age  of  thirty-five  years,  been  fifteen 
years  a  citizen  of  the  United  States,  and  a 
resident  within  the  state  for  the  same  space 
of  time  next  preceding  his  election.  3.  He 
shall  hold  his  office  during  the  term  of  four 
years,  but  shall  be  ineligible  for  the  suc- 
ceeding four  years  after  its  termination. 
4.  His  principal  functions  are  as  follows : 
He  shall  be  commander-in-chief  of  the  army 
and  navy  of  this  state,  and  of  the  militia 
thereof,  except  when  they  shall  be  called 
into  the  service  of  the  United  States.  He 
shall  take  care  that  the  laws  be  faithfully 
executed.  From  time  to  time  give  to  the 
general  assembly  information  respecting  the 
situation  of  the  state,  and  recommend  to 
their  consideration  such  measures  as  he 
may  deem  expedient.  Shall  have  power  to 
grant  reprieves  for  all  offences  against  tho 
state.  With  the  consent  of  the  senate,  have 
power  to  grant  pardons  and  remit  fines  and 
forfeitures,  after  conviction,  except  in  cases 
of  impeachment.  In  cases  of  treason,  may 
grant  reprieves  until  the  end  of  the  next 
session  of  the  general  assembly,  in  which 
the  pardoning  power  shall  be  vested.  Shall 
nominate,  and  by  and  with  the  advioe  and 
consent  of  the  senate,  appoint  all  offioers 
established  by  this  constitution,  whose  mode 
of  appointment  is  not  otherwise  prescribed 
by  the  constitution,  nor  by  the  legislature. 
Have  power  to  fill  vacancies  during  the  re- 
cess of  the  senate,  provided  he  appoint  no 
one  whom  the  senate  have  rejected  for  the 
same  office.  May,  on  extraordinary  occa- 
sions convene  the  general  assembly  at  the 
seat  of  government,  or  at  a  different  place, 
if  that  should  have  become  dangerous  from 
an  enemy  or  from  an  epidemic  ;  and  in  case 
of  disagreement  between  the  two  houses  as 
to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  may  think  proper, 
not  exceeding  four  months.  He  shall  have 
the  veto  power.     Title  III. 

9. — 3d.  The  judicial  power  is  vested  by 
title  IV.  of  the  constitution,  as  follows : 

10. — §  1.  The  judicial  power  shall  be 
vested  in  a  supreme  court,  in  district  oourta, 
and  in  justices  of  the  peace. 
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11. — §  2.  The  supreme  court,  except  in 
oases  hereinafter  provided,  shall  have  appel- 
late jurisdiction  only,  which  jurisdiction 
shall  extend  to  all  cases  when  the  matter  in 
dispute  shall  exceed  three  hundred  dollars, 
ana  to  all  cases  in  which  the  constitution- 
ality or  legality  of  any  tax,  toll,  or  impost 
of  any  kind  or  nature  soever,  shall  be  in 
contestation,  whatever  may  be  the  amount 
thereof  3  and  likewise  to  all  fines,  forfeitures, 
and  penalties  imposed  by  municipal  corpo- 
rations, and  in  criminal  oases  on  questions 
of  law  alone,  whenever  the  punishment  of 
death  or  hard  labor  may  be  inflicted,  or 
when  a  fine  exceeding  three  hundred  dollars 
is  actually  imposed. 

12. — §  3.  The  supreme  court  shall  be 
composed  of  one  chief  justice,  and  of  three 
associate  justices,  a  majority  of  whom  shall 
constitute  a  quorum.  The  chief  justice 
shall  receive  a  salary  of  six  thousand  dol- 
lars, and  each  of  the  associate  judges  a 
salary  of  five  thousand  five  hundred  dollars 
annually.  The  court  shall  appoint  its  own 
clerks.  The  judges  shall  be  appointed  for 
the  term  of  eight  years. 

13. — §  4.  When  the  first  appointments 
are  made  under  this  constitution,  the  chief 
justice  shall  be  appointed  for  eight  years, 
one  of  the  associate  judges  for  six  years, 
one  for  four  years,  and  one  for  two  years  : 
and  in  the  event  of  the  death,  resignation, 
or  removal  of  any  of  said  judges  before  the 
expiration  of  the  period  for  which  he  was 
appointed,  his  successor  shall  be  appointed 
only  for  the  remainder  of  his  term ;  so  that 
the  term  of  service  of  no  two  of  said  judges 
shall  expire  at  the  same  time. 

14. — $  5.  The  supreme  court  shall  hold 
its  sessions  in  New  Orleans,  from  the  first 
Monday  of  the  month  of  Novomber,  to  the 
end  of  the  month  of  June,  inclusive.  The 
legislature  shall  have  power  to  fix  the  ses- 
sions elsewhere  during  the  rest  of  the  year ; 
until  otherwise  provided,  the  sessions  shall 
be  held  as  heretofore. 

15. — §  6.  The  supreme  court,  and  each 
of  the  judges  thereof,  shall  have  power  to 
issue  writs  of  habeas  corpus,  at  the  instance 
of  all  persons  in  actual  custody  under  pro- 
cess, in  all  cases  in  which  they  may  have 
appellate  jurisdiction. 

16. — §  7.  In  all  oases  in  which  the  judges 
shall  be  equally  divided  in  opinion,  the 
judgment  appealed  from  shall  stand  affirm- 
ed ;  in  which  case  each  of  the  judges  shall 
give  his  separate  opinions  in  writing. 

17. — §  8.  All  judges,  by  virtue  of  their 


office,  shall  be  conservators  of  the  peace 
throughout  the  state.  The  style  of  all  pro- 
cesses shall  be,  "  The  State  of  Louisiana*" 
All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  state  of 
Louisiana,  and  conclude,  against  the  peace 
and  dignity  of  the  same. 

18.J1§  9.  The  judges  of  all  the  courts 
within  this  state  shall,  as  often  as  it  may 
be  possible  so  to  do,  in  every  definite  judg- 
ment, refer  to  the  particular  law  in  virtue 
of  which  such  judgment  may  be  rendered, 
and  in  all  cases  adduce  the  reasons  on  which 
their  judgment  is  founded* 

19.— 4  10.  No  oourt  or  judge  shall  make 
any  allowance  by  way  of  fee  or  compensa- 
tion in  any  suit  or  proceedings,  except  for 
the  payment  of  such  fees  to  ministerial  offi- 
cers as  may  be  established  by  law. 

20*— §  11.  No  duties  or  functions  shall 
ever  be  attached  by  law  to  the  supreme  or 
district  courts,  or  to  the  several  judges 
thereof,  but  such  as  are  judicial ;  and  the 
said  judges  are  prohibited  from  receiving 
any  fees  of  office  or  other  compensation  than, 
their  salaries  for  any  civil  duties  performed 
by  them. 

21.— §  12.  The  judges  of  all  courts  shall 
be  liable  to  impeachment ;  but  for  any  rea- 
sonable cause,  which  shall  not  be  sufficient 
ground  for  impeachment,  the  governor  shall 
remove  any  of  them  on  the  address  of  three- 
fourths  of  the  members  present  of  each 
house  of  the  general  assembly.  In  every 
such  case  the  cause  or  causes  for  which  such 
removal  may  be  required,  shall  be  stated  at 
length  in  the  address,  and  inserted  in  the 
journal  of  each  house. 

22. — §  13.  The  first  legislature  assembled 
under  this  constitution  shall  divide  the  state 
into  judicial  districts,  which  shall  remain 
unchanged  for  six  years,  and  be  subject  to 
reorganization  every  sixth  year  thereafter. 
The  number  of  districts  shall  not  be  less 
than  twelve,  nor  more  than  twenty.  For 
each  district  one  judge,  learned  in  the  law, 
shall  be  appointed,  except  in  the  districts 
in  which  the  cities  of  New  Orleans  and  La* 
fayette  are  situated,  in  which  the  legislature 
may  establish  as  many  district  courts  as  the 
public  interest  may  require.  " 

23.-4  14-  Each  °f  ti*6  8aid  judg*8  8h.aU 
receive  a  salary  to  be  fixed  by  law,  which 

shall  not  be  increased  or  diminished  during 
his  term  of  office,  and  shall  never  be  less 
than  two  thousand  five  hundred  dollars  an- 
nually. He  must  be  a  citizen  of  the  United 
States,  over  the  age  of  thirty  years,  and 
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have  resided  in  the  state  for  six  years  next 
preceding  his  appointment,  and  have  prac- 
tised law  therein  for  the  space  of  five  years. 
24.-4  15-  Tne  judges  of  ,the  district 
courts  shall  hold  their  offices  for  the  term 
of  six  years.  The  judges  first  appointed 
shall  be  divided  by  lot  into  three  classes, 
as  nearly  equal  as  can  be,  and  the  term  of 
office  of  the  judges  of  the  first  class  shall 
expire  at  the  end  of  two  years,  of  the  second 
class  at  the  end  of  four  years,  and  of  the 
third  class  at  the  end  of  six  years. 

25. — §  16.  The  district  courts  shall  have 
original  jurisdiction  in  all  civil  cases,  when 
the  amount  in  dispute  exceeds  fifty  dollars, 
exclusive  of  interest.  In  all  criminal  cases, 
and  in  all  matters  connected  with  succes- 
sions, their  jurisdiction  shall  be  unlimited. 

26. — §  17.  The  jurisdiction  of  justices 
of  the  peace  shall  never  exceed,  in  civil 
cases,  the  sum  of  one  hundred  dollars,  ex- 
clusive of  interest,  subject  to  appeal  to  the 
district  court  in  such  cases  as  shall  be  pro- 
vided for  by  law.  They  shall  be  elected  by 
the  qualified  voters  of  each  parish  for  the 
term  of  two  years,  and  shall  have  such 
criminal  jurisdiction  as  shall  be  provided  for 
by  law. 

LOW  WATER  MARK.  That  part  of 
the  shore  of  the  sea  to  which  the  waters  re- 
cede when  the  tide  is  the  lowest.  Vide 
High  Water  Mark;  River;  Sea  Shore; 
Dane's  Ab.  h.  t.;  1  Halst.  R.  1. 

LOT  AL.  Legal ;  according  to  law  ;  as, 
loyal  matrimony,  a  lawful  marriage ;  at- 
tached to  the  existing  law.' 

LOYALTY.  That  which  adheres  to  the 
law,  that  which  sustains  an  existing  govern- 
ment.    See  Penal  Laws  of  China,  3. 

LUCID  INTERVAL,  med.  jur.  That 
space  of  time  between  two  fits  of  insanity, 
during  which  a  person  non  compos  mentis  is 
completely  restored  to  the  perfect  enjoy- 
ment §f  reason  upon  every  subject  upon 
which  the  mind  was  previously  cognizant. 
Shelf,  on  Lira.  70 ;  Male's  Elem.  of  Forensic 
Medicine,  227 ;  and  see  Dr.  Haslam  on 
Madness,  46 ;  Reid's  Essays  on  Hypochon- 
driasis, 317 ;  Willis  on  Mental  Derange- 
ment, 151. 

2.  To  ascertain  whether  a  partial  resto- 
ration to  sanity  is  a  lucid  interval,  we  must 
consider  the  nature  of  the  interval  and  its 
duration.  1st.  Of  its  nature.  "  It  must 
not,"  says  IPAguesseau,  "  be  a  superficial 
tranquillity,  a  shadow  of  repose,  but  on  the 
contrary,  a  profound  tranquillity,  a  real  re- 
pose ;  it  must  not  be  a  mere  ray  of  reason, 
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which  only  makes  its  absence  more  apparent 
when  it  is  gone,  not  a  flash  of  lightning, 
which  pierces  through  the  darkness  only  to 
render  it  more  gloomy  and  dismal,  not  a 
glimmering  which  unites  night  to  the  day  ; 
but  a  perfect  light,  a  lively  and  continued 
lustre,  a  full  and  entire  day,  interposed  be- 
tween two  separate  nights  of  the  fury  which 
precedes  and  follows  it ;  and  to  use  another 
image,  it  is  not  a  deceitful  and  faithless 
stillness,  which  follows  or  forebodes  a  storm, 
but  a  sure  and  steady  tranquillity  for  a  time, 
a  real   calm,  a  perfect  serenity;   without 
looking  for  so  many  metaphors  to  represent 
an  idea,  it  must  not  be  a  mere  diminution, 
a  remission  of  the  complaint,  but  a  kind  of 
temporary  cure,  an  intermission  so  clearly 
marked,  as  in  every  respect  to  resemble  the 
restoration  of  health."     2d  Of  its  dura- 
tion.    "  As  it  is  impossible,"  he  continues, 
"  to  judge  in  a  moment  of  the  qualities  of  an 
interval,  it  is  requisite  that  there  should  be 
a  sufficient  length  of  time  for  giving  a  per- 
fect assurance  of  the  temporary  reestablish- 
ment  of  reason,  which  it  is  not  possible  to 
define  in  general,  and  which  depends  upon 
the  different  kinds  of  fury,  but  it  is  certain 
there  must  be  a  time,  and  a  considerable 
time."     2  Evan's   Poth.  on  Oblig.  668, 
669. 

8.  It  is  the  duty  of  the  party  who  con- 
tends for  a  lucid  interval  to  prove  it ;  for  a 
person  once  insane  is  presumed  so,  until  it 
is  shown  that  he  has  a  lucid  interval  or  has 
recovered.  Swinb.  77 ;  Co.  Litt.  by  Butler, 
n.  185 ;  3  Bro.  C.  C.  443 ;  1  Rep.  Con. 
Ct.  225 ;  1  Pet.  R.  168 ;  1  Litt.  R.  102. 
Except  perhaps  the  alleged  insanity  was 
very  long  ago,  or  for  a  very  short  con- 
tinuance. And  the  wisdom  of  a  testament, 
when  it  is  proved  that  the  party  framed  it 
without  assistance,  is  a  strong  presumption 
of  the  sanity  of  a  testator.  1  Phill.  R.  90  j 
1  Hen.  &  Munf.  476. 

4.  Medical  men  have  doubted  of  the 
existence  of  a  lucid  interval,  in  which  the 
mind  was  completely  restored  to  its  sane 
state.  It  is  only  an  abatement  of  the  symp- 
toms, they  say,  and  not  a  removal  of  the 
cause  of  the  disease ;  a  degree  of  irritability 
of  the  brain  remains  behind  which  renders 
the  patient  unable  to  withstand  any  unusual 
emotion,  any  sudden  provocation,  or  any 
unexpected  pressing  emergency.  Dr. 
Combe,  Observations  on  Mental  Derange- 
ment, 241 ;  Halsam,  Med.  Jur.  of  Insanity, 
224 ;  Fod6r6,  De  M6deoine  Llgale,  torn.  1, 
p.  205,  §140}    Georget,  Des    Maladies 
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Mentales,  46  ;  2  Phillim.  R.  90  ;  2  Hagg. 
Eccl.  R.  433 ;  1  Phillim.  Eccl.  R.  84. 

See  farther,  Godolph.  25 ;  3  Bro.  C.  C. 
443  ;  11  Yes.  11 ;  Com.  Dig.  Testimoigne, 
Al;l  Phil.  Ev.  8 ;  2  Hale,  278 ;  10 
Harg.  State  Tr.  478  ;  Erskine's  Speeches, 
vol.  5,  p.  1  j  1  Fodere,  Med.  Leg.  §  205. 

LUCRE.  Gam,  profit.  CI.  des  Lois 
Rom.  h.  t. 

LUCRI  CAUSA.  This  is  a  Latin  ex- 
pression, which  signifies  that  the  thing  to 
which  it  applies  is  done  for  the  sake  of 
gain. 

2.  It  was  supposed  that  when  a  larceny 
was  committed  the  taking  should  have  been 
lucri  causa ;  but  it  has  been  considered  that 
it  is  not  necessary  the  taking  should  be 
lucri  causa,  if  it  be  fraudulenter,  with  in- 
tent to  wholly  deprive  the  owner  of  the 
property.  Russ.  &  Ry.  292  ;  2  Russ.  on 
Cr.  92 ;  1  Car.  &  K.  532.  Vide  Inst.  lib. 
4,  t.  1,  s.  1. 

LUGGAGE.  Such  things  as  are  carried 
by  a  traveller,  generally  for  his  personal 
accommodation  ;  baggage.  In  England  this 
word  is  generally  used  in  the  same  sense 
that  baggage  is  used  in  the  United  States. 
See  Baggage. 

LUNACY,  med.  jur.  A  disease  of  the 
mind,  which  is  differently  defined  as  it  applies 
to  a  class  of  disorders,  or  only  to  one 
species  of  them.  As  a  general  term  it  in- 
cludes all  the  varieties  of  mental  disorders, 
not  fatuous. 

2.  Lunacy  is  adopted  as  a  general  term, 
on  account  of  its  general  use  as  such  in 
various  legislative  acts  and  legal  proceed- 
ings, as  commissions  of  lunacy,  and  in  this 
sense  it  seems  to  be  synonymous  with  non 
compos  mentis,  or  of  unsound  mind. 

3.  In  a  more  restricted  sense,  lunacy  is 
the  state  of  one  who  has  had  understanding, 
but  by  disease,  grief,  or  other  accident, 
has  lost  the  use  of  reason.  1  Bl.  Com. 
304. 

4.  The  following  extract  from  a  late 
work,  Stock  on  the  Law  of  Non  Compotes 
Mentis,  will  show  the  difficulties  of  dis- 
covering what  is  and  what  is  not  lunacy. 
"If  it  be  difficult  to  find  an  appropriate 
definition  or  comprehensive  nauje  for  the 
various  species  of  lunacy,"  says  this  author, 
page  9,  "  it  is  quite  as  difficult  to  find  any 
thing  approximating  to  a  positive  evidence 
of  its  presence.  There  are  not  in  lunacy, 
as  in  fatuity,  external  signs  not  to  be  mis- 
taken, neither  is  there  that  similarity  of 
manner  and  conduct  which  enables  aay  one, 


who  has  observed  instances  of  idiocy  or  im- 
becility, to  detect  their  presence  in  all  sub- 
sequent cases,  by  the  feebleness  of  percep- 
tion and  dullness  of  sensibility  common  to 
them  all.  The  varieties  of  lunacy  are  as 
numerous  as  the  varieties  of  human  nature, 
its  excesses  commensurate  with  the  force 
of  human  passion,  its  phantasies  coextensive 
with  the  range  of  human  intellect.  It  may 
exhibit  every  mood  from  the  most  serious  to 
the  most  gay,  and  take  every  tone  from  the 
most  sublime  to  the  most  ridiculous.  It 
may  confine  itself  to  any  trifling  feeling  or 
opinion,  or  overcast  the  whole  moral  and 
mental  conformation.  It  may  surround  its 
victim  with  unreal  persons  and  events,  or 
merely  cause  him  to  regard  real  persons  and 
events  with  an  irrational  favor  or  dislike, 
admiration  or  contempt.  It  may  find  satis- 
faction in  the  most  innocent  folly,  or  draw 
delight  from  the  most  atrocious  crime.  It 
may  lurk  so  deeply  as  to  elude  the  keenest 
search,  or  obtrude  so  openly  as  to  attract 
the  most  careless  notice.  It  may  be  the 
fancy  of  an  hour,  or  the  distraction  of  a 
whole  life.  Such  being  the  fact,  it  is  not 
surprising  that  many  scientific  and  philoso- 
phical men  have  vainly  exhausted  their  ob- 
servation and  ingenuity  to  find  out  some 
special  quality,  some  peculiar  mark  or  cha- 
racteristic common  to  all  cases  of  lunacy, 
which  might  serve  at  least  as  a  guide  in 
deciding  on  its  absence  or  presence  in  indi- 
vidual instances.  Being  hopeless  of  a  defi- 
nition, they  would  willingly  have  contented 
themselves  with  a  test,  but  even  this  the 
obscurity  and  difficulty  of  the  subject  seem 
to  forbid. 

5.  Lord  Erskine,  who,  in  his  practice  at 
the  bar,  had  his  attention  drawn  this  way, 
from  being  engaged  in  some  of  the  most  re- 
markable trials  of  his  time  involving  ques- 
tions of  lunacy,  has  given  as  his  test,  "  a 
delusive  image,  the  inseparable  companion, 
of  real  insanity,"  (Ersk.  Misc.  Speeches) ; 
and  Dr.  Haslam,  whose  opportunities  of  ob- 
servation have  surpassed  most  other  persons, 
has  proposed  nearly  the  same,  by  saying  that 
"false  belief  is  the  essence  of  insanity. >J 
(Haslam  on  Insanity.)  Sir  John  Nicholl,  in 
his  admirable  judgment  in  the  case  of  Dew 
v.  Clark,  thus  expresses  himself:  "The 
true  criterion  is,  where  there  is  delusion  of 
mind  there  is  insanity ;  that  is,  when  per- 
sons believe  things  to  exist,  which  exist  only, 
or  at  least,  in  that  degree  exist  only  in  their 
own  imagination,  and  of  the  non-existence 
of  which  neither  argument  nor  proof  can 
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convince  them ;  they  are  of  unsound  mind ; 
or  as  one  of  the  oounsel  accurately  expressed 
it,  it  is  only  the  belief  of  facts,  which  no 
rational  person  would  have  believed,  that  is 
insane  delusion."  (Report  by  Haggard,  p. 
7.)  Useful  as  these  several  remarks  are, 
they  are  not  absolutely  true.  It  is  indeed 
beyond  all  question  that  the  great  majority 
of  lunatics  indulge  in  some  "  delusive 
image,"  entertain  some  "  false  belief."  They 
assume  the  existence  of  things  or  persons 
which  do  not  exist,  and  so  yield  to  a  delusive 
image,  or  they  come  to  wrong  conclusions 
about  persons  and  things  which  do  exist, 
and  so  fall  into  a  false  belief.  But  there  is 
a  class  of  cases  where  lunacy  is  the  result 
of  exclusive  indulgence  in  particular  trains 
of  thought  or  feeling,  where  these  tests  are 
sometimes  wholly  wanting,  and  yet  where 
the  entire  absorption  of  the  faculties  in  one 
predominant  idea,  the  devotion  of  all  the 
bodily  and  mental  powers  to  one  useless  or 
injurious  purpose,  prove  that  the  mind  has 
lost  its  equilibrium.  With  some  passions, 
indeed,  such  as  self-esteem  and  fear,  what 
was  at  first  an  engrossing  sentiment,  will 
often  go  on  to  a  positive  delusion ;  the  self- 
adoring  egotist  grows  to  fancy  himself  a  sove- 
reign or  a  deity ;  the  timid  valetudinarian 
becomes  the  prey  of  imaginary  diseases,  the 
victim  of  unreal  persecutions.  But  with 
many  other  passions,  such  as  desire,  avarice 
or  revenge,  the  neglect  and  forgetfulness  of 
all  things  save  one,  the  insensibility  to  all 
restraints  of  reason,  morality,  or  prudence, 
often  proceed  to  such  an  extent  as  to  justify 
holding  an  individual  as  a  lunatic,  incapable 
of  all  self-restraint,  although,  strictly  speak- 
ing, not  possessed  by  any  delusive  image  or 
false  belief.  Much  less  do  these  tests  apply 
to  many  cases  of  irresistible  propensity  to 
acts  wholly  irrational,  such  as  to  murder  or 
to  steal  without  the  smallest  assignable 
motive,  which,  rare  as  they  are,  certainly 
occur  from  time  to  time,  and  cannot  but  be 
held  as  an  example  of  at  least  partial  and 
temporary  lunacy.  It  is  to  cases  where  no 
false  belief  or  image  can  be  detected,  that 
the  remark  of  Lord  Erskine  is  more  par- 
ticularly applicable ;  "  they  frequently  mock 
the  wisdom  of  the  wisest  in  judicial  trials," 
(Ersk.  Misc.  Speeches,)  and  were  not  the 
paramount  object  of  all  legal  punishment 
the  benefit  of  the  community,  which  makes 
it  inexpedient  to  spare  offenders  against  the 
law,  if  insanity  be  the  ground  of  their  de- 
fence, except  upon  the  clearest  proof,  lest 
skilful  dissemblers  should  thereby  be  led  to 


hope  for  impunity,  very  subtle  questions 
might  no  doubt  be  raised  as  to  the  degree 
of  moral  responsibility  and  mental  sanity 
attaching  to  the  perpetrators  of  many  atro- 
cious acts,  seeing  that  they  often  commit 
them  under  temptations  quite  inadequate  to 
allure  men  of  common  prudence,  or  under 
passions  so  violent  as  to  suspend  altogether 
the  operations  of  reason  or  free  will.  For 
as  it  is  impossible  to  obtain  an  accurate  de- 
finition of  lunacy,  so  it  is  manifestly  so,  to 
draw  the  line  correctly  between  it  and  its 
opposite  rationality,  or,  to  borrow  the  words 
of  Chief  Justice  Hale,  (1  Hale's  P.  C.  p.  30,) 
"  Doubtless  most  persons  that  are  felons,  of 
themselves  and  others,  are  under  a  degree 
of  partial  insanity  when  they  commit  those 
offences.  It  is  very  difficult  to  define  the 
indivisible  line  that  divides  perfect  and 
partial  insanity ;  but  it  must  rest  on  circum- 
stances duly  to  be  weighed  and  considered 
both  by  the  judge  and  jury,  lest  on  one 
side  there  be  a  kind  of  inhumanity  towards 
the  defects  of  human  nature,  or  on  the  other 
side  too  great  an  indulgence  given  to  great 
crimes." 

LUNAR.  That  which  belongs  to  the 
moon ;  relating  to  the  moon ;  as  a  lunar 
month.     See  Month. 

LUNATIC,  persons.  One  who  has  had 
an  understanding,  but  who,  by  disease,  grief, 
or  other  accident,  has  lost  the  use  of  his 
reason.  A  lunatic  is  properly  one  who  has 
had  lucid  intervals,  sometimes  enjoying  his 
senses,  and  sometimes  not.  4  Co.  123  j  1 
Bl.  Com.  304  ;  Bac.  Abr.  Idiots,  &c,  A ; 
1  Russ.  on  Crimes,  8 j  Shelf,  on  Lun.  4 ; 
Merlin,  mot  Demence ;  Fonb.  Eq.  Index, 
h.  t. ;  15  Vin.  Ab.  131 ;  8  Com.  Dig.  721 ; 
1  Supp.  to  Ves.  jr.  94,  130,  369,  404  j  2 
Supp.  to  Ves.  jr.  51,  106,  151,  360  ;  1 
Vera.  9,  137,  262;  Louis.  Code,  tit. 
9,  o.  1;  and  articles  Lucid  Interval; 
Lunacy. 

LYING  IN  GRANT.  Incorporeal  rights 
and  things  which  cannot  be  transferred  by 
livery  of  possession,  but  whioh  exist  only  in 
idea,  in  contemplation  of  law,  are  said  to  lie 
in  grant,  and  pass  by  the  mere  delivery  of 
the  deed.  Vide  Grant;  Livery  of  Seisin; 
Seisin. 

LYING  IN  WAIT.  Being  in  ambasb 
for  the  purpose  of  murdering  another. 

2.  Lying  in  wait  is  evidence  of  delibera- 
tion and  intention. 

3.  Where  murder  is  divided  into  degrees, 
as  in  Pennsylvania,  lying  in  wait  is  such  evi- 
dence of  malice,  that  it  makes  the  killing, 
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when  it  takes  place,  murder  in  the  first 
degree.     Vide  Dane's  Ab.  Index,  h.  t. 

LYNOH-LAW.    A  common  phrase  used 
to  express  the  vengeance  of  a  mob,  inflicting 


an  injury,  and  committing  an  outrage  upon 
a  person  suspected  of  some  offence.  In 
England  this  is  called  bidford  Law.  TomL 
L.  Diet.  art.  Lidford  Law. 


M. 


M.  When  persons  were  convicted  of  man- 
slaughter in  England,  they  were  formerly 
marked  with  this  letter  on  the  brawn  of  the 
thumb. 

2.  This  letter  is  sometimes  put  on  the 
face  of  treasury  notes  of  the  United  States, 
and  signifies  that  the  treasury  note  bears 
interest  at  the  rate  of  one  mill  per  centum, 
and  not  one  per  centum  interest.  13  Peters, 
176. 

MACE-BEARER,  Eng.  law.  An  officer 
attending  the  court  of  session. 

MACEDONIAN  DECREE,  civil  law. 
A  decree  of  the  Roman  senate,  which  de- 
rived its  name,  from  that  of  a  certain  usurer 
who  was  the  cause  of  its  being  made,  in  con- 
sequence of  his  exactions.  It  was  intended 
to  protect  sons  who  lived  under  the  paternal 
jurisdiction,  from  the  unconscionable  con- 
tracts which  they  sometimes  made  on  the  ex- 
pectations after  their  fathers'  deaths;  another, 
and  perhaps,  the  principle  object,  was  to  cast 
odium  on  the  rapacious  creditors.  It  de- 
clared such  contracts  void.  Dig.  14,  6,  1 ; 
Domat,  Lois,  Civ.  liv.  1,  tit.  6,  6  4 ;  Ponbl. 
Eq.  B.  1,  c.  2,  §  12,  note.  Vide  Catching 
bargain;  Post  obit. 

MACHINATION.  The  act  by  which 
some  plot  or  conspiracy  is  Bet  on  foot. 

MACHINE.  A  contrivance  which  serves 
to  apply  or  regulate  moving  power ;  or  it  is 
a  tool  more  or  less  complicated,  which  is 
used  to  render  useful  natural  instruments. 
Clef,  des  Lois  Rom.  h.  t. 

2.  The  act  of  congress  gives  to  inventors 
the  right  to  obtain  a  patent  right  for  any 
new  and  useful  improvement  on  any  art, 
machine,  manufacture,  &o.  Act  of  congress, 
July  4, 1836,  s.  6.  See  Pet.  C.  C.  394 ; 
3  Wash.  C.  C.  443  ;  1  Wash.  C.  C.  108  ; 
1  Wash.  0.  C.  168  ;  1  Mason,  447  ;  Paine, 
300 ;  4  Wash.  0.  C.  538  :  1  How.  U.  S. 
202;  S.  0.  17  Pet.  228;  2  McLean,  176. 

MADE  KNOWN.  These  words  are 
used  as  a  return  to  a  scire  facias,  when  it 
has  been  served  on  the  defendant. 

MAGISTER.    A  master,  a  ruler,  one 


whose  learning  and  position  makes  him  su- 
perior to  others,  thus :  one  who  has  attained 
to  a  high  degree,  or  eminence,  in  science 
and  literature,  is  called  a  master;  as,  master 
of  arts. 

Magister  ad  facultates,  Eng.  ted. 
law.    The  title  of  an  officer  who  grants  dis-  - 
pensations;  as,  to  marry,  to  eat  flesh  on 
days  prohibited,  and  the  like.     Bao.  Ab. 
Eccles.  Courts,  A  5. 

Magister  navis.  The  master  of  a  ship ; 
a  sea  captain. 

Magister  societatis,  civil  law.  The 
principal  manager  of  the  business  of  a  society 
or  partnership. 

MAGISTRACY,  mun.  law.  In  its  most 
enlarged  signification,  this  term  includes  all 
officers,  legislative,  executive,  and  judicial. 
For  example,  in  most  of  the  state  constitu- 
tions will  be  found  this  provision;  "the 
powers  of  the  government  are  divided  into 
three  distinct  departments,  and  each  of  these 
is  confided  to  a  separate  magistracy,  to  wit : 
those  which  are  legislative,  to  one ;  those 
which  are  executive,  to  another ;  and  those 
which  are  judiciary,  to  another."  In  a  more 
confined  sense,  it  signifies  the  body  of  officers 
whose  duty  it  is  to  put  the  laws  in  force ; 
as,  judges,  justices  of  the  peace,  and  the 
like.  In. a  still  narrower  sense  it  is  em- 
ployed to  designate  the  body  of  justices  of 
peace.  It  is  also  used  for  the  office  of  a 
magistrate. 

MAGISTRATE,  mun.  law.  A  publio 
civil  officer,  invested  with  some  part  of  the 
legislative,  executive,  or  judicial  power  given 
by  the  constitution.  In  a  narrower  sense 
this  term  includes  only  inferior  judicial 
officers,  as  justices  of  the  peace. 

2.  The  president  of  the  United  States  is 
the  chief  magistrate  of  this  nation ;  the  go- 
vernors are  the  chief  magistrates  of  their 
respective  states. 

8.  It  is  the  duty  of  all  magistrates  to 
exeroise  the  power,  vested  in  them  for  the 
good  of  the  people,  according  to  law,  and 
with  zeal  and  fidelity.    A  neglect  op  the 
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part  of  a  magistrate  to  exercise  the  func- 
tions of  his  office,  when  required  by  law,  is 
a  misdemeanor.  Vide  15  Yin.  Ab.  144 ; 
Ayl.  Pand.  tit.  22 ;  Dig.  30, 16,  57  4  Merl. 
Eep.  h.  t.;  13  Pick.  R.  523. 

MAGNA  CHARTA.  The  great  charter. 
The  name  of  an  instrument  granted  by  King 
John,  June  19, 1215,  which  secured  to  the 
English  people  many  liberties  which  had 
before  been  invaded,  and  provided  against 
many  abuses  which  before  rendered  liberty 
a  mere  name. 

2.  It  is  divided  into  thirty-eight  chapters, 
which  relate  as  follows,  namely :  1.  To  tbe 
freedom  of  the  church  and  ecclesiastical 
persons.  2.  To  the  nobility,  knights'  ser- 
vice, Ac.  3.  Heirs  and  their  being  in  ward. 
4.  Guardians  for  heirs  within  age,  who  are 
to  commit  no  waste.  5.  To  the  land  and 
other  property  of  heirs,  and  the  delivery  of 
them  up  when  the  heirs  are  of  age.  6.  The 
marriage  of  heirs.  7.  Dower  of  women  in 
the  lands  of  their  husbands.  8.  Sheriffs  and 
thoir  bailiffs.  9.  To  the  ancient  liberties  of 
London  and  other  cities.  10.  To  distress 
for  rent.  11.  The  court  of  common  pleas, 
which  is  to  be  located.  12.  The  assise  on 
disseisin  of  lands.  13.  Assises  of  darein 
presentments,  brought  by  ecclesiastics.  14. 
The  amercement  of  a  freeman  for  a  fault. 
15.  The  making  of  bridges  by  towns.  16. 
Provisions  for  repairing  sea  banks  and 
sewers.  17.  Forbids  sheriffs  and  coroners 
to  hold  pleas  of  the  crown.  18.  Prefers  the 
king's  debt  when  the  debtor  dies  insolvent. 

19.  To  the  purveyance  of  the  king's  house. 

20.  To  the  castleguard.  21.  To  the  manner 
of  taking  property  for  public  use.  22.  To 
the  lands  of  felons,  which  the  king  is  to 
have  for  a  year  and  a  day,  and  afterwards 
the  lord  of  the  fee.  23.  To  weirs  which  are 
to  be  put  down  in  rivers.  24.  To  the  writ 
of  prmcipe  in  capite  for  lords  against  tenants 
offering  wrong,  &c.  25.  To  measures.  26. 
To  inquisitions  of  life  and  member,  which 
are  to  be  granted  freely.  27.  Jo  knights' 
service  and  other  ancient  tenures.  28.  To 
accusations,  which  must  be  under  oath.  29. 
To  the  freedom  of  the  subject.  No  freeman 
shall  be  disseised  of  his  freehold,  imprisoned 
and  condemned,  but  by  judgment  of  his 
peers,  or  by  the  Jaw  of  the  land.  30.  To 
merchant  strangers,  who  are  to  be  civilly 
treated.  31.  To  escheats.  32.  To  the  power 
of  selling  land  by  a  freeman,  which  is  limited. 
33.  To  patrons  of  abbeys,  Ac.  34.  To  the 
right  of  a  woman  to  appeal  for  the  death  of 
hex  husband.    35.  To  the  time  of  holding 


courts.  36.  To  mortmain.  37.  To  eseuage 
and  subsidy.  38.  Confirms  every  article  of 
the  charter.  See  a  copy  of  Magna  Charta 
in  1  Laws  of  South  Carolina,  edited  by 
Judge  Cooper,  p.  78.  In  the  Penny  Maga- 
zine for  the  year  1833,  page  229,  there  is 
a  copy  of  the  original  seal  of  King  John, 
affixed  to  this  instrument,  and  a  specimen  of 
a  fac  simile  of  the  writing  of  Magna  Charta, 
beginning  at  the  passage,  Nullus  liber  homo 
capietur  vel  impruondur,  &c.  A  copy  of 
both  may  be  found  in  the  Magasin  Pitto- 
resque,  for  the  year  1834,  p.  52,  53.  Vide 
4  Bl.  Com.  423. 

MAIDEN.  The  name  of  an  instrument 
formerly  used  in  Scotland  for  beheading 
criminals. 

MAIL.  This  word,  derived  from  the 
French  malle,  a  trunk,  signifies  the  bag, 
valise,  or  other  contrivance  used  in  convey- 
ing through  the  post  office,  letters,  packets, 
newspapers,  pamphlets,  and  the  like,  from 
place  to  place,  under  the  authority  of  the 
United  States.  The  things  thus  carried  are 
also  called  the  mail. 

2.  The  laws  of  the  United  States  have 
provided  for  the  punishment  of  robberies  or 
wilful  injuries  to  the  mail  ;  the  act  of  March 
3, 1825,  3  Story's  Laws  U.  S.  1985,  pro- 
vides— 

§  22.  That  if  any  person  shall  rob  any 
carrier  of  the  mail  of  the  United  States,  or 
other  person  entrusted  therewith,  of  such 
mail,  or  of  part  thereof,  such  offender  or 
offenders  shall,  on  conviction,  be  imprisoned 
not  less  than  five  years,  nor  exceeding  ten 
years ;  and,  if  convicted  a  second  time  of  a 
like  offence,  he  or  they  shall  suffer  death ; 
or  if,  in  effecting  such  robbery  of  the  mail, 
the  first  time,  the  offender  shall  wound  the 
person  having  the  custody  thereof,  or  put 
his  life  in  jeopardy,  by  the  use  of  dangerous 
weapons,  such  offender  or  offenders  shall 
suffer  death.  And  if  any  person  shall  at- 
tempt to  rob  the  mail  of  the  United  States, 
by  assaulting  the  person  having  custody 
thereof,  shooting  at  him,  or  his  horse  or 
mule,  or  threatening  him  with  dangerous 
weapons,  and  the  robbery  is  not  effected, 
every  such  offender,  on  conviction  thereof, 
shall  be  punished  by  imprisonment,  not  less 
than  two  years,  nor  exceeding  ten  years. 
And,  if  any  person  shall  steal  the  mail,  or 
shall1  steal  or  take  from,  or  out  of,  any  mail, 
or  from,  or  out  of,  any  post  office,  any  letter 
or  packet ;  or,  if  any  person  shall  take  the 
mail,  or  any  letter  or  packet  therefrom,  or 
from  any  post  office,  whether  with  or  without 
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the  consent  of  the  person  having  custody 
thereof,  and  shall  open,  embezzle,  or  destroy 
any  such  mail,  letter,  or  packet,  the  same 
containing  any  articles  of  value,  or  evidence 
of  any  debt,  due,  demand,  right,  or  claim, 
or  any  release,  receipt,  acquittance,  or  dis- 
charge, or  any  other  article,  paper,  or  thing, 
mentioned  and  described  in  the  twenty-first 
section  of  this  act ;  or,  if  any  person  shall, 
by  fraud  or  deception,  obtain  from  any  per- 
son having  custody  thereof,  any  mail,  letter, 
or  packet,  containing  any  article  of  value, 
or  evidence  thereof,  or  either  of  the  writings 
referred  to,  or  next  above  mentioned,  such 
offender  or  offenders,  on  conviction  thereof, 
shall  be  imprisoned  not  less  than  two,  nor 
exceeding  ten  years.  And  if  any  person 
shall  take  any  letter,  or  packet,  not  contain- 
ing any  article  of  value,  or  evidence  thereof, 
out  of  a  post  office,  or  shall  open  any  letter 
or  packet,  which  shall  have  been  in  a  post 
office,  or  in  custody  of  a  mail  carrier,  before 
it  shall  have  been  delivered  to  the  person  to 
whom  it  is  directed,  with  a  design  to  ob- 
struct the  correspondence,  to  pry  into  an- 
other's business  or  secrets ;  or  shall  secrete, 
embezzle,  or  destroy,  any  such  mail,  letter, 
or  packet,  such  offender,  upon  conviction, 
shall  pay,  for  every  such  offence,  a  sum  not 
exceeding  five  hundred  dollars,  and  be  im- 
prisoned not  exceeding  twelve  months. 

3. — §  23.  That,  if  any  person  shall  rip, 
out,  tear,  burn,  or  otherwise  injure,  any 
valise,  portmanteau,  or  other  bag,  used,  or 
designed  to  be  used,  by  any  person  acting 
under  the  authority  of  the  postmaster  gene- 
ral, or  any  person  in  whom  his  powers  are 
vested,  in  a  conveyance  of  any  mail,  letter, 
packet,  or  newspaper,  or  pamphlet,  or  shall 
draw  or  break  any  staple,  or  loosen  any 
part  of  any  lock,  chain,  or  strap,  attached 
to,  or  belonging  to  any  such  valise,  port- 
manteau, or  bag,  with  an  intent  to  rob,  or 
steal  any  mail,  letter,  packet,  newspaper, 
or  pamphlet,  or  to  render  either  of  the 
same  insecure,  every  such  offender,  upon 
conviction,  shall,  for  every  such  offence, 
pay  a  sum,  not  less  than  one  hundred  dol- 
lars, nor  exceeding  five  hundred  dollars,  or 
be  imprisoned  not  less  than  one  year,  nor 
exceeding  three  years,  at  the  discretion 
of  the  court  before  whom  such  conviction 
is  had. 

4. — §  24.  That  every  person  who,  from, 
and  after  the  passage  of  this  act,  shall  pro- 
cure, and  advise,  or  assist,  in  the  doing  or 
perpetration  of  any  of  the  acts  or  crimes 
by  this  act  forbidden,  shall  be  subject  to 


the  same  penalties  and  punishments  as  the 
persons  are  subject  to,  who  shall  actually 
do  or  perpetrate  any  of  the  said  acts  or 
crimes,  according  to  the  provision  of  this 
act. 

5.— §  25.  That  every  person  who  shall 
be  imprisoned  by  a  judgment  of  court, 
under  and  by  virtue  of  the  twenty-first, 
twenty-second,  twenty-third,  or  twenty- 
fourth  sections  of  this  act,  shall  be  kept  at 
hard  labor  during  the  period  of  such  im- 
prisonment. 

MAILE,  ancient  English  law.  A  small 
piece  of  money;  it  also  signified  a  rent, 
because  the  rent  was  paid  with  maile. 

MAIM,  pleadings.  This  is  a  technical 
word  necessary  to  be  introduced  into  all 
indictments  for  mayhem  ;  the  words  "  felo*- 
niously  did  maim,'9  must  of  necessity  be 
inserted,  because  no  other  word,  or  any 
circumlocution,  will  answer  the  same  pur- 
pose. 4  Inst.  118 ;  Hawk.  B.  2,  c.  23,  s. 
17,  18,  77 ;  Hawk.  B.  2,  c.  25,  s.  55 ;  1 
Chit.  Cr.  Law,  *244. 

TO  MAIM,  crim.  law.  To  deprive  a 
person  of  such  part  of  his  body  as  to  ren- 
der him  less  able  in  fighting  or  defending 
himself  than  he  would  have  otherwise  been. 
Vide  Mayhem. 

MAINE.  One  of  the  new  states  of  the 
United  States  of  Amerioa.  This  state  was 
admitted  into  the  Union,  by  the  Act  of 
Congress  of  March  3, 1820,  3  Story's  L. 
U.  S.  1761,  from  and  after  the  fifteenth 
day  of  March,  1820,  and  is  thereby  de- 
clared to  be  one  of  the  United  States  of 
Amerioa,  and  admitted  into  the  Union  on 
an  equal  footing  with  the  original  states  in 
all  respects  whatever. 

2.  '  The  constitution  of  this  state  was 
adopted  October  29th,  1819.  The  powers 
of  the  government  are  vested  in  three  dis- 
tinct departments,  the  legislative,  executive 
and  judicial. 

3. — 1.  The  legislative  power  is  vested 
in  two  distinct  branches,  a  house  of  repre- 
sentatives and  senate,  each  to  have  a  nega- 
tive on  the  other,  and  both  to  be  styled 
The  legislature  of  Maine.  1.  The  house 
of  representatives  is  to  consist  of  not  less 
than  one  hundred,  nor  more  than  two  hun- 
dred members;  to  be  apportioned  among 
the  counties  according  to  law ;  to  be  elected 
by  the  qualified  electors  for  one  year  from 
the  next  day  preceding  the  annual  meeting 
of  the  legislature.  2.  The  senate  consists 
of  not  less  than  twenty,  nor  more  than 
thirty-one  members,  elected  at  the  same 
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time,  and  for  the  same  term,  as  the  repre- 
sentatives, by  the  qualified  electors  of  the 
districts  into  which  the  state  shall,  from 
time  to  time,  be  divided.  Art.  4,  part  2, 
s.  1.  The  veto  power  is  given  to  the  go- 
vernor, by  art.  4,  part  3,  s.  2.  * 

4. — 2.  The  supreme  executive  power  of 
the  state  is  vested  in  a  governor,  who  is 
elected  by  the  qualified  electors,  and  holds 
his  office  one  year  from  the  first  Wednesday 
of  January  in  each  year.  On  the  first 
Wednesday  of  January  annually,  seven 
persons,  citizens  of  the  United  States,  and 
resident  within  the  state,  are  to  be  elected 
by  joint  ballot  of  the  senators  and  repre- 
sentatives in  convention,  who  are  called  the 
council.  This  council  is  to  advise  the  go- 
vernor in  the  executive  part  of  government, 
art.  5,  part  2,  s.  1  and  2. 

5.-3.  The  judicial  power  of  the  state 
is  distributed  by  the  6th  article  of  the  con- 
stitution as  follows : 

6. — §  1.  The  judicial  power  of  this 
state  shall  be  vested  in  a  supreme  judicial 
court,  and  such  other  courts  as  the  legisla- 
ture shall,  from  time  to  time,  establish. 

7. — §  2.  The  justices  of  the  supreme 
judicial  court  shall,-  at  stated  times,  receive 
a  compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office,  but 
they  shall  receive  no  other  fee  or  reward. 

8. — §  3.  They  shall  be  obliged  to  give 
their  opinion  upon  important  questions  of 
law,  and  upon  solemn  occasions,  when  re- 
quired by  the  governor,  council,  senate,  or 
house  of  representatives. 

9. — §  4.  All  judicial  officers,  except 
justices  of  the  peace,  shall  hold  their  offices 
during  good  behaviour,  but  not  beyond  the 
age  of  seventy  years. 

10. — §  5.  Justices  of  the  peace  and 
notaries  public  shall  hold  their  offices  dur- 
ing seven  years,  if  they  so  long  behave 
themselves  well,  at  the  expiration  of  which 
term,  they  may  be  re-appointed,  or  others 
appointed,  as  the  public  interest  may  re- 
quire. 

11. — §  6.  The  justices  of  the  supreme 
judicial  court  shall  hold  no  office  under  the 
United  States,  nor  any  state,  nor  any  other 
office  under  this  state,  except  that  of  jus- 
tice of  the  peace.  N 

For  a  history  of  the  province  of  Maine, 
see  1  Story  "on  the  Const.  §  82. 

MAINOUR,  crim.  law.  The  thing  sto- 
len found  in  the  hands  of  the  thief  who  has 
stolen  it ;  hence  when  a  man  is  found  with 
property  which  he  has  stolen,  he  is  said  to 


be  taxen  with  the  mainour,  that  is,  it  is 
found  in  his  hands. 

2.  Formerly  there  was  a  distinction 
made  between  a  larceny,  when  the  thing 
stolen  was  found  in  the  hands  of  the  crimi- 
nal, and  when  the  proof  depended  upon 
other  circumstances  not  quite  so  irrefra- 
gable ;  the  former  properly  was  termed  pris 
ove  maynovere,  or  ove  mainer,  or  mainour, 
as  it  is  generally  written.  Barr.  on  the 
Stat.  315,  316,  note. 

MAINPERNABLE.  Capable  of  being 
bailed ;  one  for  whom  bail  may  be  taken ; 
bailable. 

MAINPERNORS,  English  law.  Those 
persons  to  whom  a  man  is  delivered  out  of 
custody  or  prison,  on  their  becoming  bound 
for  his  appearance. 

2.  Mainpernors  differ  from  bail:  a 
man's  bail  may  imprison  or  surrender  him 
up  before  the  stipulated  day  of  appearance; 
mainpernors  can  do  neither,  but  are  merely 
sureties  for  his  appearance  at  the  day ;  bail 
are  only  sureties  that  the  party  be  answer- 
able for  all  the  special  matter  for  which 
they  stipulate ;  mainpernors  are  bound  to 
produce  him  to  answer  all  charges  whatso- 
ever. 3.  Bl.  Com.  128 ;  vide  Dane's  Index, 
h.  t. 

MAINPRISE,  Engl.  law.  The  taking 
a  man  into  friendly  custody,  who  might 
otherwise  be  committed  to  prison,  upon 
security  given  for  his  appearance  at  a 
time  and  place  assigned.  Wood's  Inst.  B. 
4,  c.  4. 

2  Mainprise  differs  from  bail  in  this, 
that  a  man's  mainpernors  are  barely  his 
sureties,  and  cannot  imprison  him  them- 
selves to  secure  his  appearance,  as  his  bail 
may,  who  are  looked  upon  as  his  gaolers,  to 
whose  custody  he  is  committed.  6  Mod. 
231 ;  7  Mod.  77,  85,  98 ;  Ld.  Rayin.  606 ; 
Bao.  Ab.  Bail  in  Civil  Cases ;  4  Inst.  180. 
Vide  Mainpernors;  Writ  of  Mainprise;  and 
15  Vin.  Ab.  146 ;  3  Bl.  Com.  128. 

MAINTENANCE,  crimes.  A  malicious, 
or  at  least,  officious  interference  in  a  suit 
in  which  the  offender  has  no  interest,  to 
assist  one  of  the  parties  to  it  against  the 
other,  with  money  or  advice  to  prosecute  or 
defend  the  action,  without  any  authority  of 
law.     1  Russ.  Cr.  176. 

2.  But  there  are  many  acts  in  the  na- 
ture of  maintenance,  which  become  justifi- 
able from  the  circumstances  under  which 
they  are, done.  They  may  be  justified, 
1.  Because  the  party  has  an  interest  in  the 
thing  in  variance;  as  when  he  has  a  bare 
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contingency  in  the  lands  in  question,  which 
possibly  may  never  come  in  esse.  Bac.  Ab. 
h.  t.  2.  Because  the  party  is  of  kindred  or 
affinity,  as  father,  son,  or  heir  apparent,  or 
husband  or  wife.  3.  Because  the  relation 
of  landlord  and  tenant  or  master  and  ser- 
vant subsists  between  the  party  to  the  suit 
and  the  person  who  assists  him.  4.  Because 
the  money  is  given  out  of  charity.  1  Bailey, 
S.  C.  Rep.  401.  5.  Because  the  person 
assisting  the  party  to  the  suit,  is  an  attor- 
ney or  counsellor :  the  assistance  to  be 
rendered  must,  however,  be  strictly  profes- 
sional, for  a  lawyer  is  not  more  justified  in 
f'ving  his  client  money  than  another  man. 
Russ.  Cr.  179.  Bac.  Ab  Maintenance : 
Bro.  Maintenance.  This  offence  is  punish- 
able by  fine  and  imprisonment.  4  Black. 
Com.  124 ;  2  Swift's  Dig.  328 ;  Bac.  Ab. 
h.  t.  Vide  3  Hawks,  86 ;  1  Greenl.  292 ; 
11  Mass.  553 ,  6  Mass.  421 ;  5  Pick.  359; 

5  Monr.  413 ;  6  Cowen,  431 ;  4  Wend. 
306 ;  14  John.  R.  124 ;  3  Cowen,  647 ; 
3  John.  Ch.  R.  508 :  7  D.  &  R.  846 :  5  B. 

6  C.  188. 

Maintenance,  quasi  contracts.  The 
support  which  one  person,  who  is  bound  by 
law  to  do  so,  gives  to  another  for  his  living ; 
for  example,  a  father  is  bound  to  find  main- 
tenance for  his  children ;  and  a  child  is  re- 
quired by  law  to  maintain  his  father  or 
mother,  when  they  cannot  support  them- 
selves, and  he  has  ability  to  maintain  them. 
1  Bouv.  Inst.  n.  284-6. 

MAINTAINED,  pleadings.  This  is  a 
technical  word,  indispensable  in  an  indict- 
ment for  maintenance,  which  no  other  word 
or  circumlocution  will  supply.    1  Wils.  325. 

MAINTAINORS,  criminal  law.  Those 
who  maintain  or  support  a  cause  depending 
between  others,  not  being  retained  as  coun- 
sel or  attorney.  For  this  they  may  be  fined 
and  imprisoned.  2  Swift's  Dig.  328  ;  4  Bl. 
Com.  124 ;  Bac.  Ab.  Barrator. 

MAISON  DE  DIEU.  House  of  God. 
In  England  this  term,  whioh  is  borrowed 
from  the  French,  signified  formerly  a  hospi- 
tal, an  almshouse,  a  monastery.  39  Eliz. 
c.  5. 

MAJESTT.  Properly  speaking,  this  term 
can  be  applied  only  to  God,  for  it  signifies 
that  which  surpasses  all  things  in  grandeur 
and  superiority.  But  it  is  used  to  kings 
and  emperors,  as  a  title  of  honor.  It  some- 
times means  power,  as  when  we  say,  the  ma- 
jesty of  the  people.    See  Wolff,  §  998. 

MAJOR,  persons.  One  who  lias  attained 
his  full  age,  and  has  acquired  all  his  oivil  1 


rights ;  one  who  is  no  longer  a  minor ;  an 
adult. 

Major.  Military  language.  The  lowest 
of  the  staff  officers ;  a  degree  higher  than 
captain. 

Major  general.  A  military  officer, 
commanding  a  division  or  number  of  regi- 
ments ;  the  next  in  rank  below  a  lieutenant 
general. 

MAJORES.  The  male  ascendant  be- 
yond the  sixth  degree  were  so  called  among 
the  Romans,  and  the  term  is  still  used  in 
making  genealogical  tables. 

MAJORITY,  persons.  The  state  or 
condition  of  a  person  who  has  arrived  at  full 
age.  He  is  then  said  to  be  a  major,  in  op- 
position to  minor,  which  is  his  condition 
during  infancy. 

Majority,  government.  The  greater 
number  of  the  voters;  though  in  another 
sense,  it  means  the  greater  number  of  votes 
given  ;  in  which  sense  it  is  a  mere  plurality, 
(q.  v.) 

2;  In  every  well  regulated  society,  the 
majority  has  always  claimed  and  exercised 
the  right  to  govern  the  whole  society,  in  the 
manner  pointed  out  by  the  fundamental 
laws ;  and  the  ininority  are  bound,  whether 
they  have  assented  or  not,  for  the  obvious 
reason  that  opposite  wills  cannot  prevail  at 
the  same  time,  in  the  same  society,  on  the 
same  subject.  1  Tuck.  Bl.  Com.  App.  168, 
172 ;  9  Dane's  Ab.  37  to  43  j  1  Story, 
Const.  §  330. 

3.  As  to  the  rights  of  the  majority  of 
part  owners  of  vessels,  vide  3  Kent,  Com. 
114  et  seq.  As  to  the  majority  of  a  church, 
vide  16  Mass.  488. 

4.  In  the  absence  of  all  stipulations, 
the  general  rule  in  partnerships  is,  that  each 
partner  has  an  equal  voice,  and  a  majority 
acting  bona  fide j  have  the  right  to  manage 
the  partnership  concerns,  and  dispose  of  the 
partnership  property,  notwithstanding  the 
dissent  of  the  minority ;  but  in  every  case 
when  the  minority  have  a  right  to  give  an 
opinion,  they  ought  to  be  notified.  2  Bouv. 
Inst.  n.  1954. 

5.  As  to  the  majorities  of  companies  or 
corporations,  see  Angel,  Corp.  48,  et  seq.; 
3  M.  R.  495.  Vide,  generally,  Rutherf. 
Inst.  249 ;  9  Serg.  &  Rawle,  99 ;  Bro. 
Corporation,  pi.  63;  15  Vin.  Abr.  183, 
184 ;  and  the  article  Authority;  Plurality; 
Quorum. 

TO  MAKE.  English  law.  To  perform 
or  execute ;  as  to  make  his  law,  is  to  per- 
form that  law  which  a  man  had  bound  him- 
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self  to  do  ;  that  is,  to  clear  himself  of  an 
action  commenced  against  him,  by  his  oath, 
and  the  oaths  of  his  neighbors.  Old  Nat. 
Br.  161.  To  make  default,  is  to  fail  to  ap- 
pear in  proper  time.  To  make  oath,  is  to  swear 
according  to  the  form  prescribed  by  law. 

MAKER.  This  term  is  applied  to  one 
who  makes  a  promissory  note  and  promises 
to  pay  it  when  dne.  He  who  mates  a  bill 
of  exchange  is  called  the  drawer,  and  fre- 
quently in  common  parlance  and  in  books 
of  Reports  we  find  the  word  drawer  inac- 
curately applied  to  the  maker  of  a  promis- 
sory note.     See  Promissory  note. 

MAKING  HIS  LAW.  A  phrase  used 
to  denote  the  act  of  a  person  who  wages  his 
law.    Bac.  Ab.     Wager  of  law,  in  pr. 

MALA  FIDES.  Bad  faith.  It  is  op- 
posed to  bona  fides,  good  faith. 

Mala  praxis,  crim.  law.  A  Latin  ex- 
pression, to  signify  bad  or  unskilful  prac- 
tice in  a  physician  or  other  professional 
person,  as  a  midwife,  whereby  the  health 
of  the  patient  is  injured. 

2.  This  offence  is  a  misdemeanor  (whe- 
ther it  be  occasioned  by  curiosity  and  expe- 
riment, or  neglect)  because  it  breaks  the 
trust  which  the  patient  has  put  in  the  phy- 
sician, and  tends  directly  to  his  destruction. 
1  Lord  Raym.  213.  See  forms  of  indict- 
ment for  mala  praxis,  8  Chitty  Crim.  Law, 
863 ;  4  Wentw.  360  j  Vet.  Int.  281 ;  Trem. 
P.  G.  242.  Vide  also,  2  Russ.  on  Cr.  288 ; 
1  Chit.  Pr.  43 ;  Com.  Dig.  Physician  ;  Yin. 
Ab.  Physician. 

3.  There  are  three  kinds  of  mal  prac- 
tice. 1.  Wilful  mal  practice,  which  takes 
place  when  the  physician  purposely  admi- 
nisters medicines  or  performs  an  operation 
which  he  knows  and  expects  will  result  in 
danger  or  death  to  the  individual  under  his 
care ;  as,  in  the  case  of  criminal  abortion. 

4. — 2.  Negligent  mal  practice,  which 
comprehends  those  oases  where  there  is  no 
criminal  or  dishonest  object,  but  gross  negli- 
gence of  that  attention  which  the  situation 
of  the  patient  requires :  as  if  a  physician 
should  administer  medicines  while  in  a  state 
of  intoxication,  from  which  injury  would 
arise  to  his  patient. 

5. — 3.  Ignorant  mal  practice,  which  is 
the  administration  of  medicines,  calculated 
to  do  injury,  which  do  harm,  and  which  a 
well  educated  and  scientific  medical  man 
would  know  were  not  proper  in  the  case. 
Besides  the  public  remedy  for  mal  practice, 
in  many  cases  the  party  injured  may  bring 
a  civil  action.     5  Day's  R.  260 ;  9  Conn. 
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209.  See  M.  &  Rob.  107  ;  1  Saund.  312, 
n.  2  j  1  Ld.  Raym.  213 ;  1  Briand,  Med. 
L6g.  50 ;  8  Watts,  355 ;  9  Conn.  209. 

Mala  prohibita.  Those  things  which  are 
prohibited  by  law,  and  therefore  unlawful. 

2.  A  distinction  was  formerly  made  in 
respect  of  contracts,  between  mala  prohibita 
and  mala  in  se;  but  that  distinction  has 
been  exploded,  and,  it  is  now  established 
that  when  the  provisions  of  an  act  of  the 
legislature  have  for  their  object  the  protec- 
tion of  the  public,  it  makes  no  difference 
with  respect  to  contracts,  whether  the  thing 
be  prohibited  absolutely  or  under  a  penalty. 
5  B.  &  A.  335,  340 ;  10  B.  &  C.  98  ;  3 
Stark.  61 ;  13  Pick.  518;  <2  Bing.  N.  C. 
636,  646. 

MALE.  Of  the  masculine  sex ;  of  the 
sex  that  begets  young ;  the  sex  opposed  to 
the  female.  Vide  Gender;  Man;  Sex; 
Worthiest  of  blood. 

MALEDICTION,  Eccles.  law.  A  curse 
which  was  anciently  annexed  to  donations 
of  lands  made  to  churches  and  religious 
houses,  against  those  who  should  violate 
their  rights. 

MALEFACTOR.  He  who  has  been 
guilty  of  some  crime ;  in  another  sense,  one 
who  has  been  convicted  of  having  com- 
mitted a  crime. 

MALEFICIUM,  civil  law.  Waste,  da- 
mage,  torts,  injury.    Dig.  5, 18, 1. 

MALFEASANCE,  contracts,  torts.  The 
unjust  performance  of  some  act  which  the 
party  had  no  right,  or  which  he  had  con- 
tracted not  to  do.  It  differs  from  mis- 
feasance, (q.  v.)  and  nonfeasance,  (q.  v.) 
Vide  1  Chit.  Pr.  9 ;  1  Chit.  PI.  184. 

MALICE,  crim.  law.  A  wicked  inten- 
tion to  do  an  injury.  4  Mason,  R.  115, 
505 ;  1  Gall.  R.  524.  It  is  not  confined 
to  the  intention  of  doing  an  injury  to  any 
particular  person,  but  extends  to  an  evU 
design,  a  corrupt  and  wicked  notion  against 
some  one  at  the  time  of  committing  the 
crime ;  as,  if ,  A  intended  to  poison  B,  con* 
ceals  a  quantity  of  poison  in  an  apple  and 
puts  it  in  the  way  of  B,  and  C,  against 
whom  he  had  no  ill  will,  and  who,  on  the 
contrary,  was  his  friend,  happened  to  eat  it, 
and  die,  A  will  be  guilty  of  murdering  0 
with  malice  aforethought.  Bac.  Max.  Reg 
15,  2  Chit.  Cr.  Law,  727 ;  8  Chit.  Cr.  Law, 
1104. 

2.  Malice  is  express  or  implied.  It  is 
express,  when  the  party  evinces  an  intention 
to  commit  the  crime,  as  to  kill  a  man ;  for 
example,  modern  duelling.    3  Bulstr.  171. 


98 


MAL 


HAL 


It  is  implied,  when  an  officer  of  justice  is 
killed  in  the  discharge  of  his  duty,  or  when 
death  occurs  in  the  prosecution  of  some 
unlawful  design. 

3.  It  is  a  general  rule  that  when  a  man 
commits  an  act,  unaccompanied  by  any  cir- 
cumstance justifying  its  commission,  the  law 
presumes  he  has  acted  advisedly  and  with 
an  intent  to  produce  the  consequences  which 
have  ensued.  3  M.  &  S.  15 ;  Foster,  255 j 
1  Hale,  P.  C.  455 ;  1  East,  P.  C.  223  to 
232,  and  340 ;  Russ.  &  Ry.  207  j  1  Moody, 
C.  C.  263 ;  4  Bl.  Com.  198 ;  15  Vin.  Ab. 
506  j  Yelv.  105  a ;  Eac.  Ab.  Murder  and 
Homicide,  C  2.  Malice  aforethought  is  de- 
liberate premeditation.  Vide  Aforethought. 

Malice,  torts.  The  doing  any  act  in- 
jurious to  another  without  a  just  cause. 

2.  This  term,  as  applied  to  torts,  does 
not  necessarily  mean  that  which  must  pro- 
ceed from  a  spiteful,  malignant,  or  re- 
vengeful disposition,  but  a  conduct  injurious 
to  another,  though  proceeding  from  an  ill- 
regulated  mind  not  sufficiently  cautious  be- 
fore it  occasions  an  injury  to  another.  11 
S.  &  R.  39,  40. 

3.  Indeed  in  some  cases  it  seems  not  to 
require  any  intention  in  order  to  make  an 
act  malicious.  When  a  slander  has  been 
published,  therefore,  the  proper  question 
for  the  jury  is,  not  whether  the  intention 
of  the  publication  was  to  injure  the  plain-' 
tiff,  but  whether  the  tendency  of  the  matter 
published,  was  so  injurious.  10  B.  &  C. 
472  :  S.  C.  21  E.  0.  L.  R.  117. 

4.  Again,  take  the  common  case  of  an 
offensive  trade,  the  melting  of  tallow  for 
instance ;  such  trade  is  not  itself  unlawful, 
but  if  carried  on  to  the  annoyance  of  the 
neighboring  dwellings,  it  becomes  unlawful 
with  respect  to  them,  and  their  inhabitants 
may  maintain  an  action,  and  may  charge 
the  act  of  the  defendant  to  be  malicious. 
3  B.  &  C.  584 ;  S.  C.  10  E.  C.  L.  R.  179. 

Malice  aforethought,  pleadings.  In 
an  indictment  for  murder,  these  words, 
which  have  a  technical  force,  must  be  used 
in  charging  the  offence  ;  for  without  them, 
and  the  artificial  phrase  murder,  the  indict- 
ment will  be  taken  to  charge  manslaughter 
only.  Fost.  424 ;  Yelv,  205 ;  1  Chit.  Cr. 
Law,  *242,  and  the  authorities  and  cases 
there  cited. 

2.  Whenever  malice  aforethought  is  ne- 
cessary to  constitute  the  offence,  these 
words  must  be  used  in  charging  the  crime 
in  the  indictment.  2  Chit.  Cr.  Law,  *787 ; 
1  East,  PI.  Cr.  402 ;  2  Mason,  R.  91. 


MALICIOUS.  With  bad  and  unlawful 
motives ;  wicked. 

Malicious  abandonment.  The  for- 
saking without  a  just  cause  a  husband  by 
the  wife,  or  a  wife  by  her  husband.  Vidfe 
•Abandonment,  malicious. 

Malicious  mischief.  This  expression 
is  applied  to  the  wanton  or  reckless  de- 
struction of  property,  and  the  wilful  perpe- 
tration of  injury  to  the  person.  Alis.  Prin. 
448  j  3  Dev.  &  Batt.  130 ;  8  Leigh,  719  ; 
5  Ired.  R.  364  j  8  Port.  447 ;  2  Mete.  21 ; 
3  Greenl.  177. 

Malicious  prosecution,  or  malicious 
A&rest,  torts,  or  remedies.  These  terms 
import  a  wanton  prosecution  or  arrest,  made 
by  a  prosecutor  in  a  criminal  proceeding,  or 
a  plaintiff  in  a  civil  suit,  without  probable 
cause,  by  a  regular  process  and  proceeding, 
which  the  facts  did  not  warrant,  as  appears 
by  the  result. 

2.  This  definition  will  be  analysed  by 
considering,  1.  The  nature  of  the  prosecu- 
tion or  arrest.     2.  Who  is  liable  under  it. 

3.  What  are  malice  and  probable  cause. 

4.  The  proceedings.  5.  The  result  of  the  pro- 
secution ;  and  afterwards,  6.  The  remedy. 

3. — §  1.  Where  the  defendant  com- 
menced a  criminal  prosecution  wantonly 
and  in  other  respects  against  law,  he  will 
be  responsible.  Addis.  R.  270 ;  12  Conn. 
219.  The  prosecution  of  a  civil  suit,  when 
malicious,  is  a  good  cause  of  action,  even 
when  there  has  been  no  arrest.  1  P.  C.  O. 
210 ;  11  Conn.  582  j  1  Wend.  345.  But  no 
action  lies  for  commencing  a  civil  action, 
though  without  sufficient  cause.  1  Penns. 
R.  235. 

4. — §  2.  The  action  lies  against  the  pro- 
secutor and  even  against  a  mere  informer, 
when  the  proceedings  are  malicious.  5 
Stew.  &  Port.  367.  But  grand  jurors  are 
not  liable  to  an  action  for  a  malicious  pro- 
secution, for  information  given  by  them  to 
their  fellow  jurors,  on  which  a  prosecution 
is  founded.  Hardin,  556.  Suoh  action  lies 
against  a  plaintiff  in  a  civil  action  who  ma- 
liciously sues  out  the  writ  and  prosecutes 
it ;  16  Piok.  453 ;  but  an  action  does  not 
lie  against  an  attorney  at  law  for  bringing 
the  action,  when  regularly  employed.  16 
Pick.  478.    See  6  Pick.  198. 

5. — §  3.  There  must  be  malice  and  want 
of  probable  cause.  1  Wend.  140,  345 ; 
7  Cowen,  281 ;  2  P.  A.  Browne,  Appx.  xlii.; 
Cooke,  90 ;  Litt.  Sel.  Cas.  106 ;  4  Litt. 
834 ;  8  Gil.  &  John.  377 ;  1  N.  &  M.  36 ; 
12  Conn.  219 ;  3  Call.  446 ;  2  Hall,  315 ; 
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3  Mason,  112 ;  2  N.  &  M.  54, 143.  See 
Malice;  Probable  cause. 

6. — $  4.  The  proceedings  under  which 
the  original  prosecution  or  action  was  held, 
must  have  been  regular,  in  the  ordinary 
course  of  justice,  and  before  a  tribunal 
haying  power  to  asoertain  the  truth  or 
falsity  of  the  charge,  and  to  punish  the 
supposed  offender,  the  now  plaintiff.  3  Pick. 
379,  383.  When  the  proceedings  are  ir- 
regular, the  prosecutor  is  a  trespasser.  3 
Blaekf.  210.  See  Regular  am  irregular 
process. 

7. — §  5.  The  malicious  prosecution  or 
action  must  be  ended,  and  the  plaintiff  must 
show  it  was  groundless,  either  by  his  ac- 
quittal or  by  obtaining  a  final  judgment  in 
his  favor  in  a  civil  action.  1  Boot,  B. 
553;  1  N.  &  M.  36 ;  2  N.  &  M.  54, 143 ; 
7  Cowen,  715 ;  2  Dev.  &  Bat.  492. 

8. — §  6.  The  remedy  for  a  malicious 
prosecution  is  an  action  on  the  case  to  re- 
cover damages  for  the  injury  sustained.  5 
Stew.  &  Porter,  367 ;  2  Conn.  700 ;  11 
Mass.  500 ;  6  Ghreenl.  421 ;  3  Gill.  &  John. 
377.  See  Case;  Regular  and  irregular 
process. 

See,  generally,  Bull.  N.  P.  11  j  1  Saund. 
228 ;  12  Mod.  208 ;  1  T.  B.  493  to  551 ; 
Bac.  Ab.  Actions  on  the  base,  H j  Bouv. 
Inst.  Index,  h.  t. 

MALUM  IN  SE.    Evil  in  itself. 

2.  An  offence  malum  in  se  is  one  which 
is  naturally  evil,  as  murder,  theft,  and  the 
like ;  offences  at  common  law  are  generally 
mala  in  sese. 

3.  An  offence  malum  prohibitum,  on  the 
contrary,  is  not  naturally  an  evil,  but  be- 
comes so  in  consequence  of  its  being  for- 
bidden ;  as  playing  at  games,  whioh  being 
innocent  before,  have  become  unlawful  in 
consequence  of  being  forbidden.  Vide  Bac. 
Ab.  Assumpsit,  A,  note;  2  Bolle's  Ab. 
355. 

MALVEELLES.  Ill-will.  In  some  an- 
cient records  this  word  signifies  -malicious 
practices,  or  crimes  and  misdemeanors. 

MALVEBSATION,  French  law.  This 
word  is  applied  to  all  punishable  faults 
committed  in  the  exercise  of  an  office,  suoh 
as  corruptions,  exactions,  extortions  and 
larceny.     Merl.  Blpert.  h.  t. 

MAN.  A  human  being.  This  defini- 
tion includes  not  only  the  adult  male  sex 
of  the  human  species,  but  women  and 
children;  examples:  "of  offences  against 
man,  some  are  more  immediately  against  the 
king,  others  more  immediately  against  the 


subject."  Hawk.  P.  C.  book  1,  c.  2,  s.  1. 
"Offences  against  the  life  of  man  come 
under  the  general  name  of  homicide,  which 
in  our  law  signifies  the  killing  of  a  man  by 
a  man.79    Id.  book  1,  c.  8,  s.  2. 

2.  In  a  more  confined  sense,  man  means 
a  person  of  the  male  sex ;  and  sometimes  it 
signifies  a  male  of  the  human  species  above 
the  age  of  puberty.  Vide  Rape.  It  was 
considered  in  the  civil  or  Roman  law,  that 
although  man  and  person  are  synonymous 
in  grammar,  they  had  a  different  acceptation 
in  law ;  all  persons  were  men,  but  all  men, 
for  example,  slaves,  were  not  persons,  but 
things.    Vide  Barr.  on  the  Stat.  216,  note. 

MANAGER.  A  person  appointed  or 
elected  to  manage  the  affairs  of  another, 
but  the  term  is  more  usually  applied  to 
those  officers  of  a  corporation  who  are 
authorized  to  manage  its  affairs.  1  Bouv. 
Inst.  n.  190. 

2.  In  banlguig  corporations  these  officers 
are  commonly  called  directors,  and  the 
power  to  conduct  the  affairs  of  the  com- 
pany, is  vested  in  a  board  of  directors.  In 
other  private  corporations,  such  as  rail-road 
companies,  canal,  coal  companies,  and  the 
like,  these  officers  are  called  managers. 
Being  agents,  when  their  authority  is 
limited,  they  have  no  power  to  bind  their 
principal  beyond  such  authority.  17  Mass. 
R.  29;  1  Ghreenl.  B.  81. 

3.  The  persons  appointed  on  the  part  of 
the  house  of  representatives  to  prosecute 
impeachments  before  the  senate,  are  called 
managers. 

MANBOTE.  In  a  barbarous  age,  when 
impunity  could  be  purchased  with  money, 
the  compensation  whioh  was  paid  for  homi- 
cide was  called  manbote. 

MANCIPATIO,  civil  law.  The  act  of 
transferring  things  called  res  mancipi. 
(q.  v.)  This  is  effected  in  the  presence  of 
not  less  than  five  witnesses,  who  must  be 
Roman  citizens  and  of  the  ago  of  puberty, 
and  also  in  the  presence  of  another  person 
of  the  same  condition,  who  holds  a  pair  of 
brazen  scales,  and  hence  is  called  Libripens. 
The  purchaser  (qui  mancipio  accipit)  taking 
hold  of  the  thing,  flays  :  I  affirm  that  this 
slave  (homo)  is  mine,  ex  jure  quiritium,  and 
he  is  purchased  by  me  with  this  piece  of 
money  (ses)  and  brazen  scales.  He  then 
strikes  the  scales  with  the  piece  of  money 
and  gives  it  to  the  seller  as  a  symbol  of  the 
price  (quasi  pretii  loco.)  The  purchaser  or 
person  to  whom  the  mancipatio  was  made 
did  not  acquire  the  possession  of  the  manci- 
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patio ;  for  the  acquisition  of  possession  was 
a  separate  act.    Gaius.  1, 119  ;  Id.  iv.  131. 

Both  manoipatio  and  in  jure  oessio  ex- 
isted before  the  twelve  tables.  Frag.  Vat 
50.  Mancipation  no  longer  existed  in  the 
code  of  Justinian,  who  took  away  all  dis- 
tinction between  res  manoipi  and  nee  man- 
cipi.  Smith's  Diet.  Or.  &  Rom.  Antiq. 
Verb.  Mancipium;  Coop.  Jus.  442. 

MANDAMUS,  practice.  The  name  of  a 
writ,  the  principal  word  of  which  when  the 
proceedings  were  in  Latin,  was  mandamus, 
'joe  command. 

2.  It  is  a  command  issuing  in  the  name 
of  the  sovereign  authority  from  a  superior 
court  having  jurisdiction,  and  is  directed  to 
some  person,  corporation,  or  inferior  court, 
within  the  jurisdiction  of  such  superior 
court,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to 
their  office  and  duty,  and  which  the  superior 
court  has  previously  determined,  or  at  least 
supposes  to  be  consonant  to  right  and  jus- 
tice. 20  Pick.  484 ;  21  Pick.  258 ;  Dud- 
ley, 37  ;  4  Humph.  437. 

3.  Mandamus  is  not  a  writ  of  right,  it 
is  not  consequently  granted  of  course,  but 
only  at  the  discretion  of  the  court  to  whom 
the  application  for  it  is  made ;  and  this  dis- 
cretion is  not  exercised  in  favor  of  the  ap- 
plicant, unless  some  just  and  useful  purpose 
may  be  answered  by  the  writ.  2  T.  R. 
385  ;  1  Cowen's  R.  501 ;  11  Shepi.  151 ; 

1  Pike,  11. 

4.  This  writ  was  introduced  to  prevent 
disorders  from  a  failure  of  justice  ;  there- 
fore it  ought  to  be  used  upon  all  occasions 
where  the  law  has  established  no  specific 
remedy,  and  where  in  justice  and  good 
government  there  ought  to  be  one.  3  Burr. 
R.  1267  ;  1  T.  R.  148,  9 ;  2  Pick.  414 ;  4 
Pick.  68  ;  10  Pick.  235, 244 ;  7  Mass.  340 ; 
3  Binn.  273  ;  5  Halst.  57  ;  Cooke,  160 ;  1 
Wend.  318  ;  5  Pet.  190  ;  1  Caines,  R.  511 ; 
John.  Cas.  181 ;  12  Wend.  183 ;  8  Pet. 
291 ;  12  Pet.  524 ;  2  Penning.  1024 ;  Har- 
din, 172 ;  7  Wheat.  534  ;  5  Watts.  152 ; 

2  H.  &  M.  132;  3H.&M.1;  1  S.&  R. 
473 ;  6  Binn.  87 ;  3  Conn.  243 ;  2  Virg. 
Cas.  499;  5  Call.  548.  Mandamus  will 
not  lie  where  the  law  has  given  another 
specific  remedy.  1  Wend.  318 ;  10  John. 
484 ;  1  Cow.  417  ;  Coleman,  117 ;  1  Pet. 
567;  2  .Cowen,  444;  2  M'Cord,  170; 
Minor,  46 ;  2  Leigh,  165  ;  Const.  Rep.  165, 
175,  703. 

5.  The  13th  section  of  the  act  of  con- 
gress of  September,  24,  1789,  gives  the 


supreme  court  power  to  issue  writs  of  man- 
damus in  oases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed 
or  persons  holding  office,  under  tho  author- 
ity of  the  United  States.  The  issuing  of  a 
mandamus  to  courts,  is  the  exercise  of  an 
appellate  jurisdiction,  and,  therefore  consti- 
tutionally vested  in  the  supreme  court ;  but 
a  mandamus  directed  to  a  public  officer,  be- 
longs to  original  jurisdiction,  and,  by  the  con- 
stitution, the  exercise  of  original  jurisdiction 
by  the  supreme  court  is  restricted  to  certain 
specified  cases,  which  do  not  comprehend 
a  mandamus.  The  latter  clause  of  the 
above  section,  authorizing  this  writ  to  be 
issued  by  the  supreme  court,  to  persons 
holding  office  under  the  authority  of  the 
United  States,  is,  therefore,  not  warranted 
by  the  constitution,  and  void.  .1  Cranoh, 
R.  175. 

6.  The  circuit  courts  of  the  United 
States  may  also  issue  writs  of  mandamus, 
but  their  power  in  this  particular,  is  con- 
fined exclusively  to  those  oases  in  which  it 
may  be  necessary  to  the  exercise  of  their 
jurisdiction.  7  Cranch,  R.  504  ;  8  Wheat. 
R.  598;  1  Paine's  R.  453.  Vide,  gene- 
rally, 3  Bl.  Com.  110 ;  Com.  Dig.  h.  t.; 
Bao.  Ab.  h.  t.;  Vin.  Ab.  h.  t.;  Selw.  N.  P. 
h.  t.;  Chit.  Pr.  h.  t,j  Serg.  Const.  Index, 
h.  t.;  Ang.  on  Corp.  Index,  h.  t.j  3  Chit. 
Bl.  Com.  265  n.  7 ;  1  Kent.  Com.  322 ; 
Dane's  Ab.  Index,  h.  t.;  6  Watts  &  Serg. 
386, 397 ;  Bouv.  Inst.  Index,  h.  t.;  and  the 
article  Courts  of  the  United  States. 

MANDANT.  The  principal  in  the  con- 
tract of  mandate  is  so  called.  Story,  Ag. 
§337. 

MANDATARIUS.  One  who  is  en- 
trusted with  and  undertakes  to  perform  a 
mandate.  This  word  is  used  by  the  civil- 
ians in  the  same  sense  that  we  use  manda- 
tary.    Poth.  du  Mandat,  n.  1. 

MANDATARY,  contracts.  One  who 
undertakes  to  perform  a  mandate.  Jones' 
Bailm.  53 ;  Story  on  Bailm.  6  138.  Dr. 
Halifax  calls  him  mandatee.  Halif.  Anal. 
Civ.  Law,  70,  §§  16, 17. 

2.  It  is  the  duty  of  a  mere  mandatary, 
it  is  said,  to  take  ordinary  care  of  the  pro- 
perty entrusted  to  him.  Vide  Negligence. 
But  it  has  been  held  that  he  is  liable  only 
for  gross  negligence.  14  S.  &  R.  275  ;  2 
Hawks,  R.  145  ;  2  Murph.  R.  373 ;  3  Dana, 
R.  205  ;  3  Mason,  R.  132  ;  11  Wend,  R. 
25;  Wright,  R.  598;  1  Bouv.  1st.  n. 
1073. 

MANDATE,  practice.    A  judicial  corn- 
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maud  or  precept  issued  by  a  court  or  magis- 
trate, directing  the  proper  officer  to  enforce 
a  judgment,  sentence  or  decree.  Jones' 
Bailm.  62 ;  Story  on  Bailm.  §  137. 

Mandate.  Mandatum  or  commission, 
contracts.  Sir  William  Jones  defines  a 
mandate  to  be,  a  bailment  of  goods  without 
reward,  to  be  carried  from  place  to  place,  or 
to  have  some  aet  performed  about  them. 
Jones9  Bailm.  52 ;  2  Ld.  Raym.  909, 913. 
This  seems  .more  properly  an  enumeration 
of  the  various  sorts  of  mandates  than  a  de- 
finition of  the  contract.  According  to  Mr. 
Justice  Story,  it  is  a  bailment  of  personal 
property,  in  regard  to  which  the  bailee  en- 
gages to  do  some  act  without  reward. 
Bailm.  §  137.  And  Mr.  Chancellor  Kent 
defines  it  to  be  when  one  undertakes,  with- 
out recompense,  to  do  some  act  for  the 
other  in  respect  to  the  thing  bailed.  Comm. 
443.  See,  for  other  definitions,  Story  on 
Bailm.  §  137 ;  Pothier,  Pand.  lib.  17,  tit.  1 ; 
Wood's  Civ.  Law,  B.  3,  o.  5,  p.  242; 
Halifax's  Anal,  of  the  Civ.  Law,  70 ;  Code 
of  Louis,  art.  2954 ;  Code  Civ.  art.  1984 ; 
1  Bout.  Inst.  n.  1068. 

2.  From  the  very  term  of  the  definition, 
three  things  are  necessary  to  create  a  man- 
date. Frst,  that  there  should  exist  some- 
thing, which  should  be  the  matter  of  the 
contract ;  secondly,  that  it  should  be  done 
gratuitously;  and,  thirdly/  thai*  the.  ptriies- 
should  voluntarily  intenji  *to  enter  into*  the 
contract.  Poth.  Pand.  Lib.  17,  tit.  1,  p.  1,* 
§  1 ;  Poth.  Contr.  de  Mandat,  c.  1,  §  2. 

3.  There  is  no  particular  form  or  man- 
ner of  entering  into  the  contract  of  mandate, 
prescribed  either  by  the  common  law,  or  by 
the  civil  law,  in  order  to  give  it  validity.  It 
may  be  verbal  or  in  writing ;  it  may  be  ex- 
press or  implied ;  it  may  be  in  solemn  form 
or  in  any  other  manner.  Story  on  Bailm. 
§  160.  The  contract  may  be  varied  at  the 
pleasure  of  the  parties.  It  may  be  absolute 
or  conditional,  general  or  special,  temporary 
or  permanent.  Wood's  Civ.  *  Law,  2A2 ;  1 
Domat,  B.  1.  tit.  15,  §  1,  6,  7,  8;  Poth. 
Contr.  de  Mandat,  c.  1,  §  3,  n.  34,  35,  36. 

4.  As  to  the  degree  of  diligence  which 
the  mandatary  is  bound  to  exercise,  see 
Mandatary;  Negligence;  Pothier,  Mandat, 
h.  t :  Louis.  Code,  tit.  15  :  Code  Civ.  t.  13, 
c.  2;  Story  on  Bailm.  §  163  to  195 ;  1  Bouv. 
Inst.  n.  1073. 

5.  As  to  the  duties  and  obligations  of 
the  mandator,  see  Story  on  Bailm.  §  196  to 
201 ;  Code  Civ.  tit.  13,  c.  3 ;  Louis.  Code, 
tit.  15,  c.  4 ;  1  Bouv.  Inst  n.  1074. 


6.  The  contract  of  mandate  may  be  dis- 
solved in  various  ways:  1.  It  may  be 
dissolved  by  the  mandatary  at  any  time  be- 
fore he  has  entered  upon  its  execution ;  but 
in  this  case,  as  indeed  in  all  Others,  where 
the  contract  is  dissolved  before  the  act  is 
done  which  the  parties  intended,  the  pro- 
perty bailed  is  to  be  restored  to  the 
mandator. 

7.-2.  It  may  be  dissolved  by  the  death 
of  the  mandatary  ;  for  being  founded  in  per- 
sonal confidence,  it  is  not  presumed  to  pass 
to  his  representatives,  unless  there  is  some 
special  stipulation  to  that  effect.  But  this 
principally  applies  to  cases  where  the  man- 
date remains  wholly  unexecuted  ;  for  if  it 
be  in  part  executed,  there  may,  in  some 
cases,  arise  a  personal  obligation  on  the  part 
of  the  representatives  to  complete  it.  Story 
on  Bailm.  §  202 ;  2  Kent's  Com.  504,  §  4  j 
Pothier,  Mandat,  o.  4,  §  1,  n.  101. 

8.  Whenever  the  trust  is  of  a  nature 
which  requires  united  advice,  confidence 
and  skill  of  all,  and  is  deemed  a  joint  per- 
sonal trust  to  all,  the  death  of  one  joint 
mandatary  dissolves  the  contract-  as  to  all. 
See  Story  on  Bailm.  §  202 ;  Co.  Litt.  112, 
b  j  Id.  181,  b ;  Com.  Dig.  Attorney,  C  8 ; 
Bac.  Abr.  Authority,  C ;  2  Kent's  Com. 
504 ;  7  Taunt.  408. 

9.  The  death  of  the  mandator,  in  like 
mAni&r,  puts  an  end  to  the  contract.  See 
^Mason's  R.  343^  8  Wheat  JL  174  j  2 
"Rent's  CeW5©7  ;  1  i)omJL;JBt  1,  tit.  15, 
§  4,  n.  6,  7,  8  j  Pothier,  Contract  de  Man- 
dat, c.  4,  $2,  n.  103.  But  although  an 
unexecuted  mandate  ceases  with  the  death 
of  the  mandator,  yet,  if  it  be  executed  in 
part  at  that  time,  it  is  binding  to  that  extent, 
and  his  representatives  must  indemnify  the 
mandatary.    Story  on  Bailm.  §§  204,  205. 

10. — 8.  The  contract  of  mandate  may 
be  dissolved  by  a  change  in  the  state  of  the 
parties  *,  as  if  either  party  becomes  insane, 
or,  being  a  woman,  marries  before  the  exe- 
cution of  the  mandate.  Story  on  Bailm. 
6  206 ;  2  Roper,  Husb.  and  Wife,  69,  73 ; 
Salk.  117  ;  Bac.  Abr.  Baron  and  Feme,  E; 
2  Kent's  Com.  506. 

11. — 4.  It  may  be  dissolved  by  a  revo- 
cation of  the  authority,  either  by  operation 
of  law,  or  by  the  act  of  the  mandator. 

12.  It  ceases  by  operation  of  law,  when 
the  power  of  the  mandator  ceases  over  the 
,  subject-matter ;  as,  if  he  be  a  guardian,  it 
ceases,  as  to  his  ward's  property,  by  the 
termination  of  the  guardianship.  Pothier, 
Contract  de  Mandat,  c.  4,  §  4,  n.  112. 
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13.  So,  if  the  mandator  sells  the  property, 
it  ceases  upon  the  sale,  if  it  be  made  known 
to  the  mandatary.  7  Ves.  jr.  276  j  Story 
on  Bailm.  §  207. 

14.  By  the  civil  law  the  contract  of 
mandate  ceases  by  the  revocation  of  the 
authority.  Story  on  Bailm.  §  208  ;  Code 
Civ.  art.  2003  to  2008  ;  Louis,  Code,  art. 
2997. 

15.  At  common  law,  the  party  giving 
an  authority  is  generally  entitled  to  revoke 
it.  See  5  T.  R.  215 ;  Wallace's  R.  126 ; 
5  Binn.  316.  But  if  it  be  given  as  a  part 
of  a  security,  as  if  a  letter  of  attorney  be 
given  to  colleot  a  debt,  as  a  security  for 
money  advanced,  it  is  irrevocable  by  the 
party,  although  revoked  by  death.  2  Ma- 
son's R.  342  ;  8  Wheat.  '174 ;  2  Esp.  R. 
365 ;  7  Ves.  28 ;  2  Ves.  &  Bea.  51 ;  1 
Stark.  R.  121 ;  4  Campb.  272. 

Mandate,  civil  law.  Mandates  were  the 
instructions  which  the  emperor  addressed  to 
public  functionaries,  and  which  were  to  serve 
as  rules  for  their  conduct.  2.  These  man- 
dates resembled  those  of  the  pro-consuls, 
the  mandata  jurisdiction  and  were  ordinarily 
binding  on  the  legates  or  lieutenants  of 
the  emperor  of  the  imperial  provinces, 
and,  there  they  had  the  authority  of  the 
principal  edicts.  Sav.  Dr.  Rom.  oh.  3, 
§  24,  n.  4. 

MANDATOR,  fonixqetu  .  The  parse* 
employing*  aoojief  to*  piriform  a-man£a%tQ. 
Story  on  Bailm.  3&.13&  f  1  Brown*,  #€iv/LaV, 
382  ;  Halif.  Anal.  Civ.  Law,  70. 

MANDAVI  BALLIVO,  English  law. 
The  return  made  by  a  sheriff,  when  he  has 
committed  the  execution  of  a  writ  to  a  bailiff 
of  a  liberty,  who  has  the  right  to  execute 
the  writ. 

MANHOOD.  The  ceremony  of  doing 
homage  by  the  vassal  to  his  lord  was  de- 
nominated homagium  or  manhood,  by  the 
feudists.  The  formula  used  was  devenio 
vester  homo,  I  become  your  man.  2  Bl. 
Com.  54.     See  Homage. 

MANIA,  med.  jur.  This  subject  will  be 
considered  by  examining  it,  first,  in  a  medical 
point  of  view ;  and,  secondly,  as  to  its  legal 
consequences. 

2.—-§  1.  Mania  may  be  divided  into  in- 
tellectual and  moral. 

1.  Intellectual  mania  is  that  state  of 
mind  which  is  characterised  by  certain  hallu- 
cinations, in  which  the  patient  is  impressed 
with  the  reality  of  facts  or  events  which 
have  never  occurred,  and  acts  in  accordance 
with  such  belief;  or,  having  some  notion  not 


altogether  unfounded,  carries  it  to  an  ex- 
travagant and  absurd  length.  It  may  be 
considered  as  involving  all  or  most  of  the 
operations  of  the  understanding,  when  it  is 
said  to  be  general;  or  as  being  confined  to 
a  particular  idea,  or  train  of  ideas,  when  it 
is  called  partial. 

3.  These  will  be  separately  examined. 
1st.  General  intellectual  mania  is  a  disease 
which  presents  the  most  chaotic  confusion 
into  which  the  human  mind  can  be  involved, 
and  is  attended  by  greater  disturbance  of 
the  functions  of  the  body  than  any  other. 
According  to  Pinel,  Traits  d' Alienation 
Mentale,  p.  63,  "  The  patient  sometimes 
keeps  his  head  elevated  and  his  looks  fixed 
on  high  ;  he  speaks  in  a  low  voice,  or  utters 
cries  and  vociferations  without  any  apparent 
motive  ;  he  walks  to  and  fro,  and  sometimes 
arrests  his  steps  as  if  fixed  by  the  sentiment 
of  admiration,  or  wrapt  up  in  profound 
reverie.  Some  insane  persons  display  wild 
excesses  of  merriment,  with  immoderate 
bursts  of  laughter.  Sometimes  also,  as  if 
nature  delighted  in  contrasts,  gloom  and 
taciturnity  prevail,  with  involuntary  showers 
of  tears,  or  the  anguish  of  deep  sorrow, 
with  all  the  external  signs  of  acute  mental 
suffering.  In  certain  cases  a  sudden  red- 
dening of  the  eyes  and  excessive  loquacity 
give  presage  of  a  speedy  explosion  of  violent 
inadne<ss!and.the*Hrgent  necessity  of  a  strict 
confinement,  •  One*,  lunatic,  after  long  inter- 
vals of  calmness,  spoke  at  first  with  volu- 
bility, uttered  frequent  shouts  of  laughter, 
and  then  shed  a  torrent  of  tears;  experience 
had  taught  the  necessity  of  shutting  him  up 
immediately,  for  his  paroxysms  were  at  such 
times  of  the  greatest  violence."  Sometimes, 
however,  the  patient  is  not  altogether  devoid 
of  intelligence ;  answers  some  questions 
very  appropriately,  and  is  not  destitute  of 
acuteness  and  ingenuity.  The  derangement 
in  this  form  of  mania  is  not  confined  to  the 
intellectual  faculties,  but  not  unfrequently 
extends  to  the  moral  powers  of  the  mind. 

4. — 2d.  Partial  intellectual  mania  is  gene- 
rally known  by  the  name  of  monomania. 
(q.  v.)  In  its  most  usual  and  simplest  form, 
the  patient  has  conceived  some  single  notion 
contrary  to  common  sense  and  to  common 
experience,  generally  dependent  on  errors 
pf  sensation  ;  as,  for  example,  when  a  person 
believes  that  he  is  made  of  glass,  that  ani- 
mals or  men  have  taken  their  abode  in  his 
stomach  or  bowels.  In  these  cases  the  un- 
derstanding is  frequently  found  to  be  sound 
on  all  subjects,  except  those  connected  with 
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the  hallucination.  Sometimes,  instead  of 
being  limited  to  a  single  point,  this  disease 
takes  a  wider  range,  and,  there  is  a  class  of 
cases,  where  it  involves  a  train  of  morbid 
ideas.  The  patient  then  imbibes  some  no- 
dons  connected  with  the  various  relations 
of  persons,  events,  time,  space,  &c,  of  the 
most  absurd  and  unrounded  nature,  and 
endeavors,  in  some  measure,  to  regulate  his 
conduct  accordingly ;  though,  in  most  re- 
spects, it  is  grossly  inconsistent  with  his 
delusion.  , 

5.  Moral  mania  or  moral  insanity,  (q.  v.) 
is  divided  into,  first,  general,  where  ail  the 
moral  faculties  are  subject  to  a  general  dis- 
turbance ;  and,  secondly,  partial,  where  one 
or  two  only  of  the  moral  powers  are  per- 
verted. 

6.  These  will  be  briefly  and  separately 
examined.  1st.  It  is  certain  that  many  in- 
dividuals are  living  at  large  who  are  affected, 
in  a  degree  at  least,  by  general  moral  mania. 
They  are  generally  of  singular  habits,  way- 
ward temper,  and  eccentric  character ;  and 
circumstances  are  frequently  attending  them 
which  induce  a  belief  that  they  are  not 
altogether  sane.  Frequently  there  is  a 
hereditary  tendency  to  madness  in  the 
family;  and,  not  seldom,  the  individual 
himself  has  at  a  previous  period  of  life  sus- 
tained an  attack  of  a  decided  character :  his 
temper  has  undergone  a  change,  he  has  be- 
come an  altered  man,  probably  from  the 
time  of  the  occurrence  of  something  which 
deeply  affected  him,  or  which  deeply  affected 
his  bodily  constitution.  Sometimes  these 
alterations  are  imperceptible,  at  others,  they 
are  sudden  and  immediate.  Individuals 
afflicted  with  this  disease  not  unfrequently 
u  perform  most  of  the  common  duties  of  life 
with  propriety,  and  some  of  them,  indeed, 
with  scrupulous  exactness,  who  exhibit  no 
strongly  marked  features  of  either  tempera- 
ment, no  traits  of  superior  or  defective 
mental  endowment,  but  yet  take  violent  an- 
tipathies, harbor  unjust  suspicions,  indulge 
strong  propensities,  affect  singularity  in 
dress,  gait,  and  phraseology;  are  proud, 
conceited,  and  ostentatious ;  easily  excited 
and  with  difficulty  appeased ;  dead  to  sensi- 
bility, delicacy,  and  refinement ;  obstinately 
riveted  to  the  most  absurd  opinions ;  prone 
to  controversy,  and  yet  incapable  of  reason- 
ing; always  the  hero  of  their  own  tale, 
using  hyperbolic,  high  flown  language  to 
express  the  most  simple  ideas,'  accompanied 
by  unnatural  gesticulation,  inordinate  ac- 
tion, and  frequently  by  the  most  alarming 


expression  of  countenance.  On  some  occa- 
sions they  suspect  sinister  intentions  on  the 
most  trivial  grounds ;  on  others  are  a  prey 
to  fear  and  dread  from  the  most  ridiculous 
and  imaginary  sources;  now  embracing 
every  opportunity  of  exhibiting  romantic 
courage  and  feats  and  hardihood,  then  in- 
dulging themselves  in  all  manner  of  excesses. 
Persons  of  this  description,  to  the  casual 
observer,  might  appear  actuated  by  a  bad 
heart,  but  the  experienced  physician  knows 
it  is  the  head  which  is  defective.  They 
seem  as  if  constantly  affected  by  a  greater 
or  less  degree  of  stimulation  from  intoxi- 
cating liquors,  while  the  expression  of  coun- 
tenance furnishes  an  infallible  proof .  of 
mental  disease.  If  subjected  to  moral  re- 
straint, or  a  medical  regimen,  they  yield 
with  reluctance  to  the  means  proposed,  and 
generally  refuse  and  resist,  on  the  ground 
that  such  means  are  unnecessary  where  no 
disease  exists ;  and  when,  by  the  system 
adopted,  they  are  so  far  recovered,  as  to  be 
enabled  to  suppress  the  exhibition  of  their 
former  peculiarities,  and  are  again  fit  to  be 
restored  to  society,  the  physician,  and  those 
friends  who  put  them  under  the  physician's 
care,  are  generally  ever  after  objects  of  en- 
mity, and  frequently  of  revenge."  Cox, 
Pract.  Obs.  on  Insanity ;  see  cases  of  this 
kind  of  madness  cited  in  Bay,  Med.  Jur. 
6  112  to  119 ;  Combe's  Moral  Philos.  lect. 
12. 

7. — 2d.  Partial  moral  mania  consists  in 
the  derangement  of  one  or  a  few  of  the 
affective  faculties,  the  moral  and  intellectual 
constitution  in  other  respects  remaining  in 
a  sound  state.  With  a  mind  apparently  in 
full  possession  of  his  reason,  the  patient 
commits  a  crime,  without  any  extraordinary 
temptation,  and  with  every  inducement  to 
refrain  from  it,  he  appears  to  act  without  a 
motive,  or  in  opposition  to  one,  with  the 
most  perfect  consciousness  of  the  impro- 
priety of  his  conduct,  and  yet  he  pursues 
perseveringly  his  mad  course.  This  disease 
of  the  mind  manifests  itself  in  a  variety  of 
ways,  among  which  may  be  mentioned  the 
following:  1.  An  irresistible  propensity 
to  steal.  2.  An  inordinate  propensity  to 
lying.  3.  A  morbid  activity  of  the  sexual 
propensity.  Vide  Erotic  Mania.  4.  A 
morbfd  propensity  to  commit  arson.  5.  A 
morbid  activity  of  the  propensity  to  destroy. 
Bay,  Med.  Jur.  ch.  7. 

8. — §  2.  In  general,  persons  laboring 
under  mania  are  not  responsible  nor  bound 
for  their  acts  like  other  persons,  either  in 
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their  contracts  or  for  their  crimes,  and  their 
wills  or  testaments  are  voidable.  Yide  In- 
sanity;  Moral  Insanity.  2  Phillim.  Eoc. 
K.  69 ;  1  Hagg.  Cons.  B.  414 ;  4  Piok.  B. 
32 ;  3  Addams,  B.  79 ;  1  Litt.  B.  371. 

Mania  a  pott;.  Insanity  arising  from 
the  use  of  spirituous  liquors.  Vide  Delirium 
Tremens.  t 

MANIFEST,  com.  law.  A  written  in- 
strument containing  a  true  account  of  the 
cargo  of  a  ship  or  commercial  vessel. 

2.    The  Act  of  March  2,  1799,  s.  23, 
requires  that  when  goods,  wares,  or  mer- 
chandise, shall  be  brought  into  the  United 
States,  from  any  foreign  port  or  place,  in 
any  ship  or  vessel,  belonging,  in  whole  or 
in  part  to  a  citizen  or  inhabitant  of  the 
United  States,  the  manifest  shall   be  in 
writing,  signed  by  the  master  of  the  vessel, 
and  that  it  shall  contain  the  names  of  the 
places  where  the  goods  in  such  manifest 
mentioned,  shall  have   been    respectively 
taken  on  board,  and  the  places  within  the 
United  States,  for  which  they  are  respec- 
tively consigned,  particularly  noticing  the 
goods  destined  for  each  place,  respectively ; 
the  name,  description,  and  build  of  such 
vessel,  and  her  true  admeasurement  or  ton- 
nage, the  place  to  which  she  belongs,  with 
the  name  of  each  owner,  according  to  her 
register,  the  name  of  her  master,  and  a  just 
and  particular  account  of  the  goods  so  laden 
on  board,  whether  in  package  or  stowed 
loose,  of  any  kind  whatsoever,  with  the 
marks  and  numbers  on  each  package,  the 
numbers  and  descriptions  of  the  packages  in 
words  at  length,  whether  leaguer,  pipe,  butt, 
puncheon,  hogshead,  barrel,  keg,  case,  bale, 
pack,  truss, .  chest,  box,  bandbox,  bundle, 
parcel,  cask,  or  package  of  any  kind,  de- 
scribing each  by  its  usual  denomination; 
the  names  of  the  persons  to  whom  they  are 
respectively   consigned,  agreeably    to   the 
bills  of  lading,  unless  when  the  goods  are 
consigned  to  order,  when  it  shall  be  so  ex- 
pressed ;  the  names  of  the  several  passen- 
gers on  board,  distinguishing  whether  cabin 
or  steerage  passengers,  or  both,  with  their 
baggftge,  specifying  the  number  and  descrip- 
tion of  packages  belonging  to  each,  respec- 
tively;  together  with  an  account  of  the 
remaining  sea  stores,  if  any.     And  if  any 
merchandise  be  imported,  destined  for  dif- 
ferent districts,  or  ports,  the  quantities  and 
packages  thereof  shall  be  inserted  in  succes- 
sive order  in  the  manifest ;  and  all  spirits, 
wines  and  teas,  constituting  the  whole  or 
any  part  of  the  cargo  of  any  vessel,  shall  be 


inserted  in  successive  order,  oUstingufahing 
the  ports  to  which  they  may  be  destined, 
and  the  kinds,  qualities  and  quantities  there- 
of ;  and  if  merchandise  be  imported  by  citi- 
zens or  inhabitants  of  the  United  States, 
in  vessels  other  than  of  the  United  States, 
the  manifests. shall  be  of  the  form  and  shall 
contain  the  particulars  aforesaid,  except  that 
the  vessel  shall  be  specially  described  as 
provided  by  a  form  in  the  act.  1  Story's 
Laws,  593, 594. 

3.  The  want  of  a  manifest,  where  one 
is  required,  or  when  it  is  false,  is  severely 
punished. 

Manifest,  evidence.  That  which  is  dear 
and  requires  no  proof;  that  which  is  noto- 
rious.   See  Notoriety. 

MANIFESTO.  A  solemn  declaration, 
by  the  constituted  authorities  of  a  nation, 
which  contains  the  reasons  for  its  public 
acts  towards  another. 

2.  On  the  declaration  of  war,  a  mani- 
festo is  usually  issued  in  which  the  nation 
declaring  the  war,  states  the  reasons  for  so 
doing.  Vattel,  liv.  3,  c.  4,  §  64 ;  Wolff, 
§  1187.     See  Anti-Manifesto. 

MANKIND.  Persons  of  the  male  sex ; 
but  in  a  more  general  sense,  it  includes 
persons  of  both  sexes;  for  example,  the 
statute  of  25  Hen.  VHL,  c.  6,  makes  it 
felony  to  commit  sodomy  with  mankind  or 
beast.  Females  as  well  as  males  are  in- 
cluded under  the  term  mankind.  Forteso. 
91 ;  Bao.  Ab.  Sodomy.    See  Gender. 

MANNEB  AND  FOBM,  pleading.  Af- 
ter traversing  any  allegation  in  pleading,  it 
is  usual  to  say  "in  manner  and  form  as 
he  has  in  his  declaration  in  that  behalf 
alleged,"  which  is  as  much  as  to  include  in 
the  traverse,  not  only  the  mere  fact  opposed 
to  it,  but  that  in  the  manner  and  form  in 
which  it  is  stated  by  the  other  party.  These 
words,  however,  only  put  in  issue  the  sub- 
stantial statement  of  the  manner  of  the  fact 
traversed,  and  do  not  extend  to  the  time, 
place,  or  other  circumstances  attending  it, 
if  they  were  not  originally  material  and 
necessary  to  be  proved  as  laid.    3  Bout. 
Inst.  p.  297.     See  Modoet  forma. 

MANNOPUS.  An  ancient  word  which 
signifies  goods  taken  in  the  hands  of  an  ap- 
prehended thief: 

MANOB,  estates.  This  word  is  derived 
from  the  French  manoir,  and  signifies  a 
house,  residence,  or  habitation.  At  present 
its  meaning' is  more  enlarged,  and  includes 
not  only  a  dwelling-house,  but  also  lands. 
Vide  Co.  Litt.  58, 108 ;    2  Boll.  Ab.  121 ; 
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Merl.  Rupert,  mot  Manoir.    See  Serg.  Land 
Laws  of  Pennsyl.  195. 

2.  By  the  English  law,  a  manor  is  a 
tract  of  land  originally  granted  by  the  king 
to  a  person  of  rank,  part  of  which  was  given 
by  the  grantee  to  his  followers,  and  the  rest 
he  retained  under  the  name  of  his  demesnes ; 
that  which  remained  uncultivated  was  called 
the  lord's  waste,  and  served  for  public  roads 
and  common  of  pasture  for  the  lord  and  his 
tenants. 

MANSION.  This  term  is  synonymous 
with  house,  (q.  v.)  1  Chit.  Pr.  167 ;  2 
T.  R.  502 ;  1  Tho.  Co.  Litt.  215,  n.  35 ;  9 
B.  &  C.  681 ;  S.  C.  17  E.  C.  L.  R.  472, 
and  the  cases  there  cited ;  Com.  Dig.  Jus- 
tices, P  5 ;  3  Serg.  &  Rawle,  199.  A  por- 
tion only  of  a  building  may  come  under  the 
description  of  a  mansion-house.  1  Leach, 
39,  428 ;  1  East,  P.  C.  c.  15,  s.  19.  See 
2  Bouv.  Inst.  n.  1571,  note. 

MANSLAUGHTER,  aim.  law.  The 
unlawful  killing  of  another  without  malice 
either  express  or  implied.  4  Bl.  Com.  190 ; 
1  Hale,  P.  C.  466.  The  distinctions  be- 
tween manslaughter  and  murder,  consists  in 
the  following.  In  the  former,  though  the 
act  which  occasions  the  death  be  unlawful, 
or  likely  to  be  attended  with  bodily  mis- 
ehief,  yet  the  malice,  either  express  or  im- 
plied, which  is  the  very  essence  of  murder, 
is  presumed  to  be  wanting  in  manslaughter. 
1  East,  P.  C.  218  ;  Foster,  290. 

2.  It  also  diners  from  murder  in  this, 
that  there  can  be  no  accessaries  before  the 
fact,  there  having  been  no  time  for  premedi- 
tation. 1  Hale,  P.  C.  487  ;  1  Russ.  Cr. 
485.  Manslaughter  is  voluntary,  when  it 
happens  upon  a  sudden  heat ;  or  involun- 
tary, when  it  takes  place  in  the  commission 
of  some  unlawful  act. 

3.  The  cases  of  manslaughter  may  be 
classed  as  follows ;  those  which  take  place 
in  consequence  of,  1.  Provocation.  2. 
Mutual  combat.  8.  Resistance  to  public 
officers,  &c.  4.  Killing  in  the  prosecution 
of  an  unlawful  or  wanton  act.  5.  Killing 
in  the  prosecution  of  a  lawful  act,  impro- 
perly performed,  or  performed  without  law- 
ful authority. 

4. — 1.  The  provocation  which  reduces 
the  killing  from  murder  to  manslaughter, 
is  an  answer  to  the  presumption  of  malice, 
which  the  law  raises  in  every  case  of  homi- 
cide ;  it  is  therefore  no  answer  when  express 
malice  is  proved.  1  Russ.  Cr.  440  ;  Foster, 
132 ;  1  East,  P.  C.  239 ;  and  to  be  avail- 
able the  provocation  must  have  been  rea- 


sonable and  recent,  for  no  words  or  slight 
provocation  will  be  sufficient,  and  if  the 
party  has  had  time  to  cool,  malice  will  be 
inferred. 

5. — 2.  In  cases  of  mutual  combat,  it  is 
generally  manslaughter  only  when  one  of 
the  parties  is  killed.  When  death  ensues 
from  duelling  the  rule  is  different,  and  such 
killing  is  murder. 

6.-3.  The  killing  of  an  officer  by  re- 
sistance to  him  while  acting  under  lawful 
authority  is  murder ;  but  if  the  officer  be 
acting  under  a  void  or  illegal  authority,  or 
out  of  his  jurisdiction,  the  killing  is  man- 
slaughter, or  excusable  homicide,  according 
to  the  circumstances  of  the  case.  1  Moody, 
C.  C.  80, 132 ;  1  Hale,  P.  C.  458 ;  1  East, 
P.  C.  314;  2  Stark.  N.  P.  C.  205;  S.  C. 
3  E.  C.  L.  R.  815. 

7. — 4.  Killing  a  person  while  doing  an 
act  of  mere  wantonness,  is  manslaughter ; 
as,  if  a  person  throws  down  stones  in  a 
coal-pit,  by  which  a  man  is  killed,  although 
the  offender  was  only  a  trespasser.  Lewin, 
C.  C.  179. 

8.-5.  When  death  ensues  from  the 
performance  of  a  lawful  act,  it  may,  in  con- 
sequence of  the  negligence  of  the  offender, 
amount  to  manslaughter.  For  instance,  if 
the  death  has  been  occasioned  by  negligent 
driving.  1  East,  P.  C.  268 ;  1  C.  &  P. 
320 ;  S.  C.  9  E.  C.  L.  R.  408  ;  6  C.  &  P. 
629 ;  S.  C.  25  E.  C.  L.  R.  569.  Again, 
when  death  ensues  from  the  gross  negli- 
gence of  a  medical  or  surgical  practitioner, 
it  is  manslaughter.  1  Hale,  P.  C.  429 ; 
3  C.  &  P.  632;  S.  C.  14  E.  C.  L.  R. 
495. 

MANSTEALING.  This  word  is  some- 
times used  synonymously  with  kidnapping. 
The  latter  is  more  technical.  4  Bl.  Com. 
219. 

MANU  FORTI.  With  strong  hand, 
(q.  v.)  This  term  is  used  in  pleading  in 
cases  of  forcible  entry,  and  no  other  words 
are  of  equal  import.  Dane's  Ab.  ch.  132, 
a.  6  ;  ch.  203,  a.  12. 

Manu  opera.  This  has  the  same  mean- 
ing with  mannopus.  (q.  v.) 

MANUAL.  That  which  is  employed  or 
used  by  the  hand,  of  which  a  present  profit 
may  be  made.  Things  in  the  manual  occu- 
pation of  the  owner  cannot  be  distrained  for 
rent.    Vide  Tools. 

MANUCAPTIO,  practice.  In  the  Eng- 
lish law  it  is  a  writ  which  lies  for  a  man 
taken  on  suspicion  of  felony  and  the  like, 
who  cannot  oe  admitted  to  bail  by  the 
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sheriff,  or  others  haying  power  to  let  to 
mainprise.     F.  N.  B.  249. 

MAfTOCAPTORS.  The  same  as  main- 
pernors, (q.  v.) 

MANUFACTURE.  This  word  is  used 
in  the  English  and  American  patent  laws. 
This  term  includes  two  classes  of  things ; 
first,  all  machinery  which  is  to  he  used  and 
is  not  the  object  of  sale ;  and,  secondly, 
substances  (suoh,  for  example,  as  medicines) 
formed  by  chemical  processes,  when  tho 
vendible  substance  is  the  thing  produced, 
and  that  which  operates  preserves  no  per- 
manent form.  In  the  first  olass,  the  ma- 
chine, and,  in  the  second  the  substance 
produced,  is  the  subject  of  the  patent.  2 
H.  Bl.  492.  See  8  T.  R.  99 ;  2  B.  &  A. 
349 ;  Dav.  Pat.  Cas.  278 ;  Webst.  on  Pat. 
8 ;  Phil,  on  Pat.  77 ;  Perp.  Manuel  des 
Inv.  c.  2,  s.  1 ;  Renouard,  c.  5,  s.  1 ;  West- 
minster Review,  No.  44,  April  1835,  p.  247; 
1  Bell's  Com.,  B.  1,  part  2,  o.  4,  s.  1,  p.  110, 
5th  ed. 

MANUMISSION,  contracts.  The  agree- 
ment by  which  the  owner  or  master  of  a 
slave  sets  him  free  and  at  liberty ;  the  writ- 
ten instrument  which  contains  this  agree- 
ment is  also  called  a  manumission. 

2.  In  the  civil  law  it  was  different  from 
emancipation,  which,  properly  speaking,  was 
applied  to  the  liberation  of  children  from 
paternal  power.  Inst.  liv.  1,  t.  5  &  12 ; 
Co.  Litt.  137,  a ;  Dane's  Ab.  h.  t. 

MANURE,  Dung.  When  collected  in 
a  heap,  it  is  considered  as  personal  property, 
but,  when  spread,  it  becomes  a  part  of  the 
land  and  acquires  the  character  of  real 
estate.     Alleyn,  31 ;  2  Ired.  R.  326. 

MANUS.  Anciently  signified  the  person . 
taking  an  oath  as  a  compurgator.  The  use 
of  this  word  probably  came  from  the  party 
laying  his  hand  on  the  New  Testament. 
Manus  signifies,  among  the  civilians,  power, 
and  is  frequently  used  as  synonymous  with 
pot  est  as.    Lee.  El.  Dr.  Rom.  §  94. 

MANUSCRIPT.  A  writing;  a  writing 
which  has  never  been  printed. 

2.  The  act  of  congress  securing  to  au- 
thors a  copyright  passed  February  3, 1831, 
sect.  9,  protects  authors  in  their  manu- 
scripts, and  renders  any  person  who  shall 
unlawfully  publish  a  manuscript  liable  to 
an  action,  and  authorizes  the  courts  to  en- 
join the  publisher.  See  Copyright.  The 
right  of  tiie  author  to  his  manuscripts,  at 
common  law,  cannot  be  contested.  4  Burr. 
2396 ;  2  Eden,  Ch.  R.  329 ;  2  Story,  R. 
100;  2  Atk.  342;  Ambl.  694;  2  B.  &  A. 


290  ;  2  Story,  Eq.  Jur.  §  943  ;  Eden,  Inj. 
322 ;  2  B.  &  A.  298 ;  2  Bro.  P.  C.  (Toml 
ed.)  138 ;  4  Vin.  Ab.  278  ;  2  Atk.  342 ; 
2  Ves.  &  B.  23.  These  rights  will  be  con- 
sidered as  abandoned  if  the  author  pub- 
lishes his  manuscripts,  without  securing  the 
copyright  under  the  acts  of  congress.  See 
Bouv.  Inst.  Index,  h.  t.;  Copyright. 

MARAUDER.  One  who,  while  employed 
in  the  army  as  a  soldier,  commits  a 'larceny 
or  robbery  in  the  neighborhood  of  the  camp, 
or  while  wandering  away  from  the  army. 
Merl.  Re  pert.  h.  t. 

MARC-BANCO.  The  name  of  a  coin. 
The  marc-banco  of  Hamburg,  as  money  of 
account,  at  the  custom-house,  is  deemed  and 
taken  to  be  of  the  value  of  thirty-five  cents. 
Act  of  March  3, 1843. 

MARCHES,  Eng.  law.  This  word  sig- 
nifies the  limits,  or  confines,  or  borders. 
Bac.  Law  Tracts,  tit.  Jurisdiction  of  the 
Marches,  p.  246.  It  was  applied  to  the 
limits  between  England  and  Wales  or  Soot- 
land.  In  Scotland  the  term  marches  is 
applied  to  the  boundaries  between  private 
properties. 

MARETUM.  Marshy  ground  over- 
flowed by  the  sea  or  great  rivers.  Co. 
Litt.  5. 

MARINARIUS.  An  ancient  word 
which  signified  a  mariner  or  seaman;  in 
England  marinarius  capitaneus,  was  the 
admiral  or  warden  of  the  ports. 

MARINE.  Whatever  concerns  the  na- 
vigation of  the  sea,  and  forms  the  naval 
power  of  a  nation  is  called  its  marine. 

Marine  contract.  One  which  relates 
to  business  done  or  transacted  upon  the  sea 
and  in  sea  ports,  and  over  which  the  courts  of 
admiralty  have  jurisdiction  concurrent  with 
the  courts  of  common  law ;  such  contracts 
include  according  to  oivilians  and  jurists 
among  other  things,  charter  parties,  affreight- 
ments, marine  hypothecations,  contracts  for 
the  marine  service  in  the  building,  repairing, 
supplying  and  navigating  ships;  contracts 
and  quasi  contracts  respecting  averages,  con- 
tributions and  jettisons,  and  policies  of  insur- 
ance. 2  Gall.  R.  398,  where  Judge  Story 
gave  a  very  learned  opinion  on  the  subject. 

Marine  insurance,  contracts.  A  con- 
tract by  which  one  party,  for  a  stipulated 
premium,  undertakes  to  indemnify  the  other, 
against  all  perils  or  sea  risks,  to  which  his 
ship,  freight  or  cargo,  or  some  of  them,  may 
be  exposed,  during  a  certain  voyage  or  fixed 
period  of  time.  1  Bouv.  Inst.  n.  1175,  et 
seq.    See  Insurance  Marine. 
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Marine  interest,  contracts.  A  com- 
pensation paid  for  the  use  and  risk  of 
money  loaned  on  respondentia  and  bot- 
tomry ;  provided  the  money  be  ioaned  and 
put  in  risk,  there  is  no  limit  as  to  the 
amount  which  may  be  torfully  charged  by 
the  lender.  2  Marsh.  Ins.  749 ;  Sail  on 
Mar.  Loans ;  Pothier,  Pret  a  la  Grosse,  n. 
19 ;  1  Stuart's  (L.  C.)  R.  130. 

Marine  league.  A  measure  equal  to 
the  twentieth  part  of  a  degree.  Bouch.  Inst, 
n.  1845,  note.    Vide  Cannon  Shot;  Sea. 

MARINER.  One  whose  occupation  is 
to  navigate  vessels  on  the  sea.  vide  Sea- 
men; Shipping  articles. 

2.  By  act  of  congress,  1  Story,  Laws 
of  U.  S.,  ch.  56,  s.  4,  p.  109,  it  is  provided, 
that  no  sum  exceeding  one  dollar  shall  be 
recovered  from  any  seaman  or  mariner  (in 
the  merchant  service,)  by  any  person,  for 
any  debt  contracted  during  the  time  such 
soaman  or  mariner  shall  actually  belong  to 
any  ship  or  vessel,  until  the  voyage  for 
which  such  seaman  or  mariner  engaged, 
shall  be  ended. 

MARITAGIUM.  Anciently  that  por- 
tion which  was  given  with  a  daughter  in 
marriage. 

2.  During  the  existence  of  the  feudal 
law,  it  was  'the  right  which  the  lord  of  the 
fee  had,  under  certain  tenures,  to  dispose 
of  the  daughters  of  his  vassal  in  marriage. 
By  this  word  was  also  understood  marriage. 
Beames'  Glanv.  138  n ;  Bract.  21  a ;  Spelm. 
Gl.  ad  voc. ;  2  Bl.  Com.  69  ;  Co.  Litt.  21 
b,  76  a. 

MARITAL.  That  which  belongs  to  mar- 
riage ",  as  marital  rights,  marital  duties. 

2.  Contracts  made  by  a  feme  sole  with 
a  view  to  deprive  her  intended  husband  of 
his  marital  rights,  with  respect  to  her  pro- 
perty, are  a  fraud  upon  him,  and  may  be 
set  aside  in  equity.  By  the  marriage,  the 
husband  assumes  the  duty  of  paying  her 
debts,  contracted  previous  to  the  coverture, 
and  of  supporting  her  during  its  existence ; 
and  he  cannot,  therefore,  be  fraudulently 
deprived,  by  the  intended  wife,  of  those 
rights  which  enable  him  to  perform  the 
duties  which  attach  to  him.  2  Cha.  R.  42 ; 
Newl.  Contr.  424 ;  1  Vern.  408 ;  2  Vera. 
17 ;  2  P.  Wms.  357,  674 ;  2  Bro.  C.  C. 
345 ;  1  Ves.,  jr.  22 ;  2  Cox,  R.  28 ;  2 
Beav.  528 ;  2  Ch.  R.  81 ;  White's  L.  C. 
in  Eq.  *277 ;  1  Hill,  Ch.  R.  1,  4 ;  13 
Maine,  R.  124 ;  1  MoMull.  Eq.  R.  237 ; 
3  Iredell's  Eq.  R.  487 ;  4  Wash.  C.  C.  R. 
224. 


Marital  portion.  In  Louisiana,  this 
name  is  given  to  that  part  of  a  deceased 
husband's  estate,  to  which  the  widow  is  en* 
titled.  Civil  Code,  334,  art.  55 ;  3  Mart. 
N.  S.  1. 

MARITIME.  That  which  belongs  to 
or  is  connected'  with  the  sea. 

Maritime  cause.  Maritime  causes  are 
those  arising  from  maritime  contracts, 
whether  made  at  sea  or  on  land,  that  is, 
such  as  relate  to  the  commerce,  business  or 
navigation  of  the  sea ;  as,  charter  parties, 
affreightments,  marine  loans,  hypothecations, 
contracts  for  maritime  service  in  building, 
repairing,  supplying  and  navigating  ships , 
contracts  and  quasi  contracts  respecting 
averages,  contributions  and  jettisons ;  con- 
tracts relating  to  marine  insurance,  and 
those  between  owners  of  ships.  3  Bouv. 
Inst.  n.  2621. 

2.  There  are  maritime  causes  also  for 
torts  and  injuries  committed  at  sea. 

3.  In  general,  the  courts  of  admi- 
ralty have  a  concurrent  jurisdiction  with 
courts  of  law,  of  all  maritime  causes  :  and 
in  some  cases  they  have  exclusive  jurisdic- 
tion. 

Maritime  contract.  One  which  re- 
lates to  the  navigation  of  the  sea. 

2.  The  admiralty  has  jurisdiction  in  case 
of  the  breach  of  such  contract,  whether  it 
has  been  entered  into  on  land  or  at  sea.  4 
Wash.  C.  C.  R.  458 ;  see  2  Gallis.  465 ; 
2  Sumn.  1 ;  Gilp.  529. 

Maritime  law.  That  system  of  law 
which  relates  to  the  affairs  of  the  sea,  such 
as  seamen,  ships,  shipping,  navigation,  and 
the  like. 

Maritime  loan.  A  contract  or  agree- 
ment by  which  one,  who  is  the  lender,  lends 
to  another,  who  is  the  borrower,  a  certain 
sum  of  money,  upon  condition  that  if  the 
thing  upon  which  the  loan  has  been  made, 
should  be  lost  by  any  peril  of  the  sea,  or 
vis  major,  the  lender  shall  not  be  repaid, 
unless  what  remains  shall  be  equal  to  the 
sum  borrowed;  and  if  the  thing  arrive  in 
safety,  or  in  case  it  shall  not  have  been  in- 
jured, but  by  its  own  defects  or  the  fault 
of  the  master  or  mariners,  the  borrower 
shall  be  bound  to  return  the  sum  borrowed, 
together  with  a  certain  sum  agreed  upon  as 
the  price  of  the  hazard  incurred.  Emer. 
Mar.  Loans,  c.  1,  s.  2 ;  Poth.  h.  t.  Vide 
Bottomry;  Gross  Adventure;  Interest ,  mar 
ritime;  Respondentia. 

Maritime  profit,  mar.  law.  The  French 
writers  use  the  term  maritime  profit  to  sig- 
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nify  any  profit  derived  from  a  maritime  loan. 
Vide  Interest  maritime. 

MARK.  This  term  has  several  accepta- 
tions. 1.  It  is  a  sign  traced  on  paper  or 
parchment,  which  stands  in  the  place  of  a 
signature,  usually  made  by  persons  who 
cannot  write.  2  Cart.  R.  324 ;  M.  &  M. 
516  ;  12  Pet.  150 ;  7  Bing.  457 ;  2  Ves. 
455 ;  1  V.  &  B.  362 ;  1  Ves.  jr.  11.  A 
mark  is  now  held  to  be  a  good  signature, 
though  the  party  was  able  to  write.  8  Ad. 
&  El.  94 ;  3  Nev.  &  Per.  228 ;  8  Curt.  752 ; 
5  John.  144.    Vide  Subscription. 

2. — 2.  It  is  the  sign,  writing  or  ticket 
put  upon  manufactured  goods  to  distinguish 
them  from  others.  Poph.  R.  144 ;  3  B.  & 
C.  541;  2  Atk.  R.  485;  2  V.  &  B.  218; 
3  M.  &  C.  1 ;  Ed.  Inj.  814.  Vide  Trade 
Marks. 

3. — 3.  Mark  or  marc,  denotes  a  weight 
used  in  several  parts  of  Europe,  and  for 
several  commodities,  especially  gold  and  sil- 
ver. When  gold  and  silver  are  sold  by  the 
mark,  it  is  divided  into  twenty-four  carats. 

4t—4.  Mark  is  also  in  England  a  mo- 
ney of  accounts,  and  in  some  other  countries 
a  coin.  The  English  marc  is  two-thirds  of 
a  pound  sterling,  or  18s.  4rf .,  and  the  Scotch 
mark  is  of  equal  value  in  Scotch  money  of 
account.    Encyo.  Amer.  h.  t. 

MARKET.    A  public  place  appointed 

Sr  public  authority,  where   all  sorts  of 
ings  necessary  for  the  subsistence,  or  for 
the  conveniences  of  life,  are  sold. 

2.  Markets  are  generally  regulated  by 
local  laws. 

3.  By  the  term  market  is  also  under- 
stood the  demand  there  is  for  any  particular 
article;  as,  the  cotton  market  in  Europe 
is  dull.  Vide  15  Vin.  Ab.  42;  Com.  Dig. 
h.  t. 

Market  overt,  Engl.  law.  Market 
overt  is  an  open  or  public  market ;  that  is, 
a  place  appointed  by  law  or  custom  for  the 
sale  of  goods  and  chattels  at  stated  times 
in  public.  ♦ 

2.  In  London,  every  day  except  Sun- 
day r  is  market  day.  In  the  country,  par- 
ticular days  are  fixed  for  market  days.  2 
Bl.  Com.  449. 

8.  It  is  a  general  rule  that  sales  of 
vendible  articles  made  in  market  overt,  are 
good  not  only  between  the  parties,  but  are 
also  binding  on  all  those  who  have  any  pro- 
perty or  right  therein.  Id.  2  Ghitt.  Com. 
Law,  148  to  154 ;  Com.  Dig.  Market,  E  ; 
Bao.  Abr.  Fairs  and  Market,  E ;  5  B.  &  A. 
684  -  Dane's  Abr.  chap.  45,  a  2. 


4.  There  is  no  law  recognizing  the  effect 
of  a  sale  in  market  overt  in  Pennsylvania  ; 
3  Yeates,  R.  847 ;  5  Serg.  &  Rawle,  130 ; 
in  New  York ;  1  Johns.  R.  480 ;  in  Massa- 
chusetts ;  8  Mass.  R.  521 ;  14  Mass.  R. 
500 ;  in  Ohio ;  5  Ohio,  R.  203 ;  nor  in 
Vermont :  1  Tyl.  R.  341 ;  nor  indeed  in 
any  of  the  United  States.     10  Pet.  161. 

MARLEBRIDGE,  STATUTE  OP.  The 
name  of  a  statute  passed  the  52  Hen.  III. 
a.  D.  1267,  so  called  because  it  was  enacted 
at  Marlebridge.    Barr.  on  Stat.  58. 

MARQUE  AND  REPRISAL.  The 
name  given  to  a  commission  granted  by  the 
supreme  power  of  a  state  to  a  private  per- 
son for  the  purpose  of  soiling  the  property 
of  a  foreign  state  or  its  subjects.  Wheat. 
Law  of  Nations,  340.  Vide  Letters  of 
Marque. 

MARRIAGE.  A  contract  made  in  due 
form  of  law,  by  which  a  free  man  and  a? 
free  woman  reciprocally  engage  to  live  with 
each  other  during  their  joint  lives,  in  the 
union  which  ought  to  exist  between  husband 
and  wife.  By  the  terms  freeman  and  free- 
woman  in  this  definition  are  meant,  not  only 
that  they  are  free  and  not  slaves,  but  also 
that  they  are  clear  of  all  bars  to  a  lawful 
marriage.  Dig.  23, 2?  1 ;  Ayl.  Parer.  359 ; 
'Stair,  Inst.  tit.  4,  s.  1 ;  Shelford  on  Mar. 
and  Div.  o.  1,  s.  1. 

2.  To  make  a  valid  marriage,  the  par- 
ties must  be  willing  to  contract,  able  to 
contract,  and  have  actually  contracted. 

8. — 1.  They  must  be  willing  to  con- 
tract. Those  persons,  therefore,  who  have 
no  legal  capacity  in  point  of  intellect,  to 
make  a  contract,  cannot  legally  marry,  as 
idiots,  lunatics,  and  infants,  males  under 
the  age  of  fourteen,  and  females  under  the 
age  of  twelve,  and  when  minors  over  those 
ages  marry,  they  must  have  the  consent  of 
their  parents  or  guardians. 

4.  There  is  no  will  when  the  person  is 
mistaken  in  the  party  whom  he  intended  to 
marry ;  as,  if  Peter  intending  to  marry  Ma- 
ria, through  error  or  mistake  of  person,  in 
fact  marries  Eliza ;  but  an  error  in  the  for- 
tune, as  if  a  man  marries  a  woman  whom 
he  believes  to  be  rich,  and  he  finds  her  to 
be  poor ;  or  in  the  quality,  as  if  he  marry 
a  woman  whom  he  took  to  be  chaste,  and 
whom  he  finds  of  an  opposite  character,  this 
does  not  invalidate  die  marriage,  because 
in  these  cases,  the  error  is  only  of  some 
quality  or  accident,  and  not  in  the  person, 
roynt.  on  Marr.  and  Div.  ch.  9. 

5.  When  the  marriage  is  obtained  by 
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force  or  fraud,  it  is  clear  that  there  is  no 
consent ;  it  is,  therefore,  void  ab  initio,  and 
may  be  treated,  as  null  by  every  court  in 
which  its  validity  may  incidentally  be  called 
in  question.  2  Kent,  Com.  66 ;  Shelf,  on 
Marr.  and  Div.  199 ;  2  Hagg.  Cons.  R. 
246;  5  Pake,  43. 

6. — 2.  Generally,  all  persons  who  are 
of  sound  mind,  and  have  arrived  to  years 
of  maturity,  are  able  to  contract  marriage. 
To  this  general  rule,  however,  there  are 
many  exceptions,  among  which  the  follow- 
ing may  be  enumerated. 

7. — 1.  The  previous  marriage  of  the 
party  to  another  person  who  is  still  living. 

8. — 2.  Consanguinity,  or  affinity  between 
the  parties  within  the  prohibited  degree. 
It  seems  that  persons  in  the  descending  or 
ascending  line,  however  remote  from  each 
other,  cannot  lawfully  marry ;  such  mar- 
riages are  against  nature;  but  when  we 
come  to  consider  collaterals,  it  is  not  so 
easy  to  fix  the  forbidden  degrees,  by  clear 
and  established  principles.  Yaugh.  206 ; 
8.  C.  2  Yent.  9.  In  several  of  the  United 
States,  marriages  within  the  limited  de- 
grees are  made  void  by  statute.  2  Kent, 
Com.  79 ;  Yide  Poynt.  on  Marr.  and  Div. 
eh.  7. 

9. — 3.  Lnpotenoy,  (q.  v.)  which  must 
have  existed  at  the  time  of  the  marriage, 
and  be  incurable.  2  Phill.  Rep.  10;  2 
Hagg.  Rep.  332. 

10. — 4.  Adultery.  By  statutory  provi- 
sion in  Pennsylvania,  when  a  person  is  con- 
victed of  adultery  with  another  person,  or 
is  divorced  from  her  husband,  or  his  wife, 
he  or  she  cannot  afterwards  marry  the  part- 
ner of  his  or  her  guilt.  This  provision  is 
copied  from  the  civil  law.  Poth.  Contr.  de 
Manage,  part  3,  c.  3,  art.  7.  And  the  same 
provision  exists  in  the  French  code  civil, 
art.  298.     See  1  Toull.  n.  555. 

11. — 3.  The  parties  must  not  only  be 
willing  and  able,  but  must  have  -actually 
contracted  in  due  form  of  law. 

12.  The  common  law  requires  no  par- 
ticular ceremony  to  the  valid  celebration  of 
marriage.  The  consent  of  the  parties  is  all 
that  is  necessary,  and  as  marriage  is  said  to 
be  a  contract  jure  gentium,  that  consent  is 
all  that  is  needful  by  natural  or  public  law. 
If  the  contract  be  made  per  verba  de  pre- 
senti,  or  if  made  per  verba  de  futuro,  and 
followed  by  consummation,  it  amounts  to  a 
valid  marriage,  and  which  the  parties  cannot 
dissolve,  if  otherwise  competent ;  it  is  not 
necessary   that   a    clergyman    should    be 


present  to  give  validity  to  the  marriage ; 
the  consent  of  the  parties  may  be  declared 
before  a  magistrate,  or  simplv  before  wit- 
nesses, or  subsequently  confessed  or  ac- 
knowledged, or  the  marriage  may  even  be 
inferred  from  continual  cohabitation,  and 
reputation  as  husband  and  wife,  except  in 
cases  of  civil  actions  for  adultery,  or  public 
prosecutions  for  bigamy.  1  Salk  119 ;  4 
Burr.  2057  ;  Dougl.  171 ;  Burr.  Settl.  Cas. 
509  ;  1  Dow,  148  ;  2  Dow,  482 ;  4  John. 
2 ;  18  John.  R.  346 ;  6  Binn.  405 ;  1  Penn. 
R.  452 ;  2  Watts,  R.  9.  But  a  promise  to 
marry  at  a  future  time,  cannot,  by  any  pro- 
cess of  law,  be  converted  into  a  marriage, 
though  the  breach  of  such  promise  will  be 
the  foundation  of  an  action  for  damages. 

13.  In  some  of  the  states,  statutory 
regulations  have  been  made  on  this  subject. 
In  Maine  and  Massachusetts,  the  marriage 
must  be  made  in  the  presence,  and  with  the 
assent  of  a  magistrate,  or  a  stated  or  or- 
dained minister  of  the  gospel.  7  Mass. 
Rep.  48 ;  2  Greenl.  Rep.  102.  The  statute 
of  Connecticut  on  this  subject,  requires  the 
marriage  to  be  celebrated  by  a  clergyman 
or  magistrate,  and  requires  the  previous 
publication  of  the  intention  of  marriage, 
and  the  consent  of  parents ;  it  inflicts  a 
penalty  on  those  who  disobey  its  regula- 
tions. The  marriage,  however,  would  pro- 
bably be  considered  valid,  although  the 
regulations  of  the  statutes  had  not  been 
observed.  Reeve's  Dom.  Rel.  196,  200, 
290.  The  rule  in  Pennsylvania  is,  that  the 
marriage  is  valid,  although  the  directions  of 
the  statute  have  not  been  observed.  2 
Watts,  Rep.  9;  1  How.  S.  C.  R.  219. 
The  same  rule  probably  obtains  in  New 
Jersey ;  2  Halsted,  138 ;  New  Hampshire  ; 
2  N.  H.  Rep.  268;  and  Kentucky.  3 
Marsh.  R.  370.  In  Louisiana,  a  license 
must  be  obtained  from  the  parish  judge 
of  the  parish  in  which  at  least  one  of 
the  parties  is  domiciliated,  and  the  marriage 
must  be  celebrated  before  a  priest  or  minis- 
ter of  a  religious  sect,  or  an  authorised 
justice  of  the  peace ;  it  must  be  celebrated 
in  the  presence  of  three  witnesses  of  full 
age,  and  an  act  must  be  made  of  the  cele- 
bration, signed  by  the  person  who  celebrated 
the  marriage,  by  the  parties  and  the  wit- 
nesses. Code,  art.  101  to  107.  The  89th 
article  of  the  Code  declares,  that  such  mar- 
riages only  are  recognised  by  law,  as  are 
contracted  and  solemnized  according  to  the 
rules  which  it  prescribes.  But  the  Code 
does  not  declare  null  a  marriage  not  pre- 
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ceded  by  a  license,  and  not  evidenced  by  an 
act  signed  by  a  certain  number  of  witnesses 
and  the  parties,  nor  does  it  make  such  an 
act  exclusive  evidence  of  the  marriage.  The 
laws  relating  to  forms  and  ceremonies  are 
directory  to  those  who  are  authorized  to 
celebrate  marriage.     6  L.  R.  470. 

14.  A  marriage  made  in  a  foreign  country, 
if  good  there,  would,  in  general,  be  held 
good  in  this  country,  unless  when  it  would 
work  injustice,  or  be  contra  bonos  mores,  or 
be  repugnant  to  the  settled  principles  and 
policy  of  our  laws.  Story,  Gonfl.  of  Laws, 
§  87  ;  Shelf,  on  M.  &  D.  140 ;  1  Bland. 
188 ;  2  Bland.  485 ;  3  John.  Ch.  R.  190 ; 
8  Ala.  R.  48. 

15.  Marriage  is  a  contract  intended  in 
its  origin  to  endure  till  the  death  of  one  of 
the  contracting  parties.  It  is  dissolved  by 
death  or  divorce. 

16.  In  some  oases,  as  in  prosecutions 
for  bigamy,  by  the  common  law,  an  actual 
marriage  must  be  proved,  in  order  to  con- 
vict the  accused.  See  6  Conn.  R.  446. 
This  rule  is  much  qualified.     See  Bigamy. 

17.  But  for  many  purposes  it  may  be 
proved  by  circumstances ;  for  example,  co- 
habitation ;  acknowledgment  by  the  parties 
themselves  that  they  were  married;  their 
reception  as  such  by  their  friends  and  rela- 
tions ;  their  correspondence,  on  being  casu- 
ally separated,  addressing  each  other  as 
man  and  wife;  2  Bl.  R.  899;  declaring, 
deliberately,  that  the  marriage  took  place  in 
a  foreign  country ;  2  Moo.  &  R.  503 ;  de- 
scribing their  children,  in  parish  registers 
of  baptism,  as  their  legitimate  offspring ;  2 
Str.  1073 ;  8  Ves.  417 ;  or  when  the  parties 
pass  for  husband  and  wife  by  common  repu- 
tation. 1  BL  R.  639 ;  S.  C.  4  Burr.  2057 ; 
Dougl.174;  Cowp.  594;  3  Swans.  R.  400; 

8  S.  &  R.  159 ;  2  Hayw.  R.  3  ;  1  Taylor, 
R.  121 ;  1  H.  &  McH.  152 ;  2  N.  &  McO. 
114;  5  Day,  R.  290;  4  H.  &  M.  507; 

9  Mass.  R.  414;  4  John.  52;  18  John. 
346.  After  their  death,  the  presumption 
is  generally  conclusive.  Cowp.  591 ;  6  T. 
R.  330. 

18.  The  civil  effects  of  marriage  are  the 
following:  1.  It  confirms  all  matrimonial 
agreements  between  the  parties. 

19. — 2.  It  vests  in  the  husband  all  the 
personal  property  of  the  wife,  that  which 
is  in  possession  absolutely,  and  choses  in 
action,  upon  the  condition  that  he  shall 
reduce  them  to  possession ;  it  also  vests  in 
the  husband  the  right  to  manage  the  real 
estate  of  the  wife,  and  enjoy  the  profits 


arising  from  it  during  their  joint  lives,  and 
after  her  death,  an  estate  by  the  curtesy, 
when  a  child  has  been  born.  It  vests  in  the 
wife,  after  the  husband's  death,  an  estate  in 
dower  in  the  husband's  lands,  and  a  right 
to  a  certain  part  of  his  personal  estate,  when 
he  dies  intestate.  In  some  states,  the  wife  now 
retains  her  separate  property  by  statute. 

20. — 3.  It  creates  the  civil  affinity  which 
each  contracts  towards  the  relations  of  the 
other. 

21. — 4.  It  gives  the  husband  marital 
authority  over  the  person  of  his  wife. 

22. — 5.  The  wife  acquires  thereby  the 
name  of  her' husband,  as  they  are  considered 
as  but  one,  of  which  he  is  the  head :  eruni 
duo  in  carne  unA. 

23. — 6.  In  general,  the  wife  follows  the 
condition  of  her  husband. 

24. — 7.  The  wife,  on  her  marriage,  loses 
her  domicil  and  gains  that  of  her  husband. 

25. — 8.  One  of  the  effects  of  marriage 
is  to  give  paternal  power  over  the  issue. 

26. — 9.  The  children  acquire  the  domicil 
of  their  father. 

27. — 10.  It  gives  to  the  children  who  are 
the  fruits  of  the  marriage,  the  rights  of 
kindred  not  only  with  the  father  and  mo- 
ther, but  all  their  kin. 

28. — 11.  It  makes  all  the  issue  legiti- 
mate. 

Vide,  generally,  1  Bl.  Com.  433;  15 
Vin.  Ab.  252 ;  Bac.  Ab.  h.  t. ;  Com.  Dig. 
Baron  and  Feme,  B;  Id.  Appx.  h.  t. ;  2 
Sell.  Pr.  194;  Ayl.  Parergon,  359 ;  1  Bro. 
Civ.  Law,  94 ;  Rutherf.  Inst.  162 ;  2  Supp. 
to  Ves.  jr.  334 ;  Roper  on  Husband  &  Wife ; 
Poynter  on  Marriage  and  Divorce;  Merl. 
Repert.  h.  t.;  Pothier,  Traite  du  Contrat 
de  Marriage ;  Toullier,  h.  t. ;  Chit.  Pract. 
Index,  h.  t.;  Dane's  Ab.  Index,  h.  t.; 
Burge  on  the  Confl.  of  Laws,  Index,  h.  t.  ; 
Bouv.  Inst.  Index,  h.  t. 

Marriage  brokage.  By  this  expression 
is  meant  the  act  by  which  a  person  inter- 
feres, for  a  consideration  to  be  received  by 
him,  between  a  man  and  a  woman,  for  the 
purpose  of  promoting  a  marriage  between 
them.  The  money  paid  for  such  service  is 
also  known  by  this  name. 

2.  It  is  a  doctrine  of  the  courts  of  equity 
that  all  marriage  brokage  contracts  are 
utterly  void,  as  against  public  policy ;  and 
are,  therefore,  incapable  of  confirmation. 
1  Fonb.  Eq.  B.  1,  ch.  4,  s.  10,  note  s; 
1  Story,  Eq.  Jur.  §  263 ;  Newl.  on  Contr. 
469. 

Marriage  portion.  That  property  which 
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is  given  to  a  woman  on  her  marriage.  Vide 
Dowry. 

Marriage,  promise  of.  A  promise  of 
marriage  is  a  contract  entered  into  between 
a  man  and  woman  that  they  will  marry 
each  other. 

2.  When  the  promise  is  made  between 
persons  competent  to  contract  matrimony, 
an  action  lies  for  a  breach  of  it.  Vide 
Promise  of  Marriage. 

Marriage  settlement.  An  agreement 
made  by  the  parties  in  contemplation  of 
marriage,  by  which  the  title  to  certain  pro- 
perty is  changed,  and  the  property  to  some 
extent  becomes  tied  up,  and  is  rendered  in- 
alienable. Rice's  Eq.  R.  31 5.  See  2  Hill, 
Ch.  R.  3 ;  Ril.  Ch.  Cas.  76  ;  8  Leigh,  29  ; 
1  Dev.  &  Bat.  Eq.  389  ;  2  Dev.  &  Bat.  Eq. 
103  ;  1  Bald.  344 ;  15  Mass.  106  ;  1  Yeates, 
221 ;  7  Pet.  348  ;  4  Bouv.  Inst.  n.  3947. 
Vide  Settlement j  Contracts. 

MARSHAL.  An  officer  of  the  United 
States,  whose  duty  it  is  to  execute  the  pro- 
cess of  the  courts  of  the  United  States. 
His  duties  are  very  similar  to  those  of  a 
sheriff. ' 

2.  It  is  enacted  by  the  act  to  establish 
the  judicial  courts  of  the  United  States,  1 
Story's  L.  U.  S.  53,  as  follows : 

§  27.  That  a  marshal  shall  be  appointed, 
in  and  for  each  district,  for  the  term  of  four 
years,  but  shall  be  removable  from  office  at 
pleasure ;  whose  duty  it  shall  be  to  attend 
the  district  and  circuit  courts,  when  sitting 
therein,  and  also  the  supreme  court  in  the 
district  in  which  that  court  shall  sit :  and  to 
execute  throughout  the  district,  all  lawful 
precepts  directed  to  him,  and  issued  under 
the  authority  of  the  United  States,  and  he 
shall  have  power  to  command  all  necessary 
assistance  in  the  execution  of  his  duty,  and 
to  appoint,  as  there  shall  be  occasion,  one 
or  more  deputies,  who  shall  be  removable 
from  office  by  the  judge  of  the  district 
court,  or  the  circuit  court  sitting  within  the 
district,  at  the  pleasure  of  either.  And  be- 
fore he  enters  on  the  duties  of  his  office,  he 
shall  become  bound  for  the  faithful  perform- 
ance of  the  same,  by  himself  and  by  his 
deputies,  before  the  judge  of  the  district 
court,  to  the  United  States,  jointly  and 
severally,  with  two  good  and  sufficient  sure- 
ties, inhabitants  and  freeholders  of  such 
district,  to  be.  approved  by  the  district 
judge,  in  the  sum  of  twenty  thousand  dol- 
lars, and  shall  take  before  said  judge,  as 
shall  also  his  deputies,  before  they  enter  on 
the  duties  of  their  appointment,  the  follow- 


ing oath  of  office :  "  I,  A  B,  do  solemnly 
swear  or  affirm,  that  I  will  faithfully  exe- 
cute all  lawful  precepts  directed  to  the 
marshal  of  the  district  of  under  the 

authority  of  the  United  States,  and  true 
returns  make ;  and  in  all  things  well  and 
truly,  and  without  malice  or  partiality,  per- 
form the  duties  of  the  office  of  marshal  (or 
marshal's  deputy,  as  the  case  may  be,)  of 
the  district  of  during  my  continuance 

in  said  office,  and  take  only  my  lawful  fees. 
So  help  me  God." 

3.— -§  28.  That  in  all  causes  wherein 
the  marshal,  or  his  deputy,  shall  be  a  party, 
the  writs  and  precepts  therein  shall  be  di- 
rected to  such  disinterested  person,  as  the 
court,  or  any  justice  or  judge  thereof  may 
appoint,  and  the  person  so  appointed  is 
hereby  authorized  to  execute  and  return  the 
same.  And  in  case  of  the  death  of  any 
marshal,  his  deputy  or  deputies,  shall  con- 
tinue in  office  unless  otherwise  specially  re- 
moved ;  and  shall  execute  the  same  in  the 
name  of  the  deceased,  until  another  marshal 
shall  be  appointed  and  sworn  :  And  the 
defaults,  or  misfeasances  in  office  of  such 
deputy  or  deputies  in  the  mean  time,  as 
well  as  before,  shall  be  adjudged  a  breach 
of  the  condition  of  the  bond  given,  as  be- 
fore directed,  by  the  marshal  who  appointed 
them ;  and  the  executor  or  administrator  of 
the  deceased  marshal,  shall  have  like 
remedy  for  the  defaults  and  misfeasances  in 
office  of  such  deputy  or  deputies  during 
such  interval,  as  they  would  be  entitled  to 
if  the  marshal  had  continued  in  life,  and  in 
the  exercise  of  his  said  office,  until  his  suc- 
cessor was  appointed,  and  sworn  or  affirmed : 
And  every  marshal,  or  his  deputy,  when 
removed  from  office,  or  when  the  term  for 
which  the  marshal  is  appointed  shall  ex- 
pire, shall  have  power,  notwithstanding,  to 
execute  all  such  precepts  as  may  be  in  their 
hands,  respectively,  at  the  time  of  such  re- 
moval or  expiration  of  office :  and  the  mar- 
shal shall  be  held  answerable  for  the  de- 
livery to  his  successors  of  all  prisoners 
which  may  be  in  his  custody  at  the  time  of 
his  removal,  or  when  the  term  for  which  he 
is  appointed  shall  expire,  and  for  that  pur- 
pose may  retain  such  prisoners  in  his  cus- 
tody, until  his  successor  shall  be  appointed, 
and  qualified  as  the  law  directs. 

4.  By  the  act  making  certain  alterations 
in  thev  act  for  establishing  the  judicial 
courts,  &c.  passed  June  9, 1794,  1  Story's 
L.  U.  S.  365,  it  is  enacted, 

§  7.    That  so  much  of  the  act  to  estab- 
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lish  the  judicial  courts  of  the  United  States, 
as  is,  or  may  be,  construed  to  require  the 
attendance  of  the  marshals  of  all  the  dis- 
tricts at  the  supreme  court,  shall  be,  and 
the  same  is  hereby  repealed  :  And  that  the 
said  court  shall  be  attended,  during  its  ses- 
sion, by  the  marshal  of  the  district  only,  in 
which  the  court  shall  sit,  unless  the  attend- 
ance of  the  marshals  of  other  districts  shall  be 
required  by  special  order  of  the  said  court. 

6,  The  act  of  February  28,  1795,  1 
Story's  L.  U.  8.  391,  directs, 

§  9.  That  the  marshals  of  the  several 
districts,  and  their  deputies,  shall  have  the 
same  powers,  in  executing  the  laws  of  the 
United  States,  as  sheriffs  and  their  deputies, 
in  the  several  states,  have  by  law  in  exe- 
cuting the  laws  of  the  respective  states. 

6.  There  are  various  other  legislative 
provisions  in  relation  to  the  duties  and 
rights  of  marshals,  which  are  here  briefly 
noticed  with  reference  to  the  laws  them- 
selves 

7.— 1.  The  act  of  May  8,  1792,  s.  4, 
provides  for  the  payment  of  expenses  in- 
curred by  the  marshal  in  holding  the  courts 
of  the  United  States,  the  payment  of  jurors, 
witnesses,  &c. 

8.-2.  The  act  of  April  16, 1817,  pre- 
scribes the  duties  of  the  marshal  in  relation 
to-  the  proceeds  of  prizes  captured  by  the 
public  armed  ships  of  the  United  States  and 
sold  by  decree  of  court. 

9. — 3.  The  resolution  of  congress  of 
March  3,  1791 ;  the  act  of  February  25, 
1799,  s.  5 ;  and  the  resolution  of  March  3, 
1821 ;  all  relate  to  the  duties  of  marshals  in 
procuring  prisons,  and  detaining  and  keep- 
ing prisoners. 

10.— 4.  The  act  of  April  10,  1806, 
directs  how  and  for  what  marshals  shall 
give  bonds  for  the  faithful  execution  of  their 
office. 

11 5.    The  act  of  September  18, 1850, 

8.  5,  prescribes  the  duties  of  the  marshal  in 
relation  to  obeying  and  executing  all  war- 
rants and  precepts  issued  under  the  provi- 
sions of  this  act,  and  the  penalties  he  shall 
incur  for  refusing  to  receive  and  execute  the 
said  warrants  when  rendered,  and  for  per- 
mitting the  fugitive  to  escape  after  arrest. 

Vide  Story's  L.  U.  S.  Index,  h.  t.;  Serg. 
Const.  Law,  ch.  25 ;  2  Dall.  402 ;  United 
States  v.  Burr,  365 ;  Mason's  B.  100 ;  2 
Gall.  101 ;  4  Cranch,  96 ;  7  Cranch,  276  ; 
9  Cranch,  86,  212;  6  Wheat  194;  9 
Wheat.  645 ;  Minot,  Stat.  U.  S.  Index,  h.  t. 
MABSH  ALLING  SECUBITIES,  equity. 


I  When  a  party  has  two  funds  by  which  his 
debt  is  secured,  and  another  creditor  has  a 
claim  only  on  one  of  these  funds,  a  court 
of  equity  will  compel  the  creditor  having  a 
double  security  to  resort  to  that  fund  which 
will  leave  the  other  creditor  his  security, 
this  is  called  marshalling  assets.  4  Bouv. 
Inst.  n.  3788  ;  1  Story,  Eq.  Jur.  §  633 ; 
Amb.  91 ;  8  Ves.  389 ;  9  Ves.  209. 

2.  Marshalling  of  assets  respects  two 
different  funds,  and  two  different  sets  of 
parties,  where  one  set  can  resort  to  either 
fund,  the  other  only  to  one.  It  is  grounded 
on  obvious  equity.  It  does  no  prejudice  to 
any  body,  and  it  effectuates  the  testator's 
intent.  It  takes  place  in  favor  of  simple 
contract  creditors,  and  of  legatees,  devisees 
and  heirs,  and  in  a  few  other  cases,  but  not 
in  favor  of  the  next  of  kin.  4  Bro.  C.  C. 
411 ;  1  P.  Wms.  680. 

3.  The  cases  in  which  a  court  of  equity 
marshals  real  and  personal  assets  for  the 
payment  of  simple  contract  debts  and  lega- 
cies, may  be  classed  as  follows :  1.  Where 
there  are  specialty  and  simple  contract  debts 
and  legacies  and  lands  left  to  descend.  In 
this  case  if  the  specialty  creditors  take  a 
satisfaction  for  their  debts  out  of  the  per- 
sonal estate,  the  simple  contract  creditors 
first,  and  then  the  legatees,  shall  stand  in 
the  place  of  the  specialty  creditors,  for  ob- 
taining satisfaction  out  of  the  lands,  to  the 
amount  of  so  much  as  was  received  by  the 
specialty  creditors  out  of  the  personal 
estate. 

4. — 2.  Where  there  are  specialty  and 
simple  contract  debts,  and  lands  are  speci- 
fically devised.  In  this  case  if  the  creditors 
take  a  satisfaction  for  their  debts  out  of  the 
personal  estate,  the  simple  contract  creditors 
shall  stand  in  the  place  of  the  specialty 
creditors  for  obtaining  a  satisfaction  out  of 
the  lands  to  the  amount  of  so  much  as  was 
received  by  the  specialty  creditors  out  of  the 
personal  estate,  out  then  there  can  be  no 
relief  for  the  legatees,  because  there  is  as 
much  equity  to  support  the  specifio  devise 
of  the  lands,  as  to  support  the  bequest  of 
the  legatees. 

5. —-3.  Where  the  debts  are  charged 
upon  the  lands.  Here  the  legatees  shall 
have  the  personal  estate  towards  their  satis- 
faction, and  if  the  creditors  take  it  in  pay- 
ment or  towards  the  discharge  of  their 
debts,  the  legatees  shall  stand  in  their  place 
pro  tanto  to  have  a  discharge  out  of  the 
lands. 

6.-4.  When  simple  contract  debts  and 
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legacies  are  both  charged  on  the  land.  In 
this  case  the  land  shall  be  sold  and  all  paid 
equally.     1  Madd.  Ch.  Pr.  617. 

MARSHALSEA,  English  law.  The 
name  of  a  prison  belonging  to  the  court  of 
the  king's  bench. 

MARTIAL  LAW.    Vide  Law  Martial. 

MARYLAND.  One  of  the  original  states 
of  the  United  States  of  America.  The 
province  of  Maryland  was  included  in  the 
patent  of  the  Southern  or  Virginia  com- 
pany; and  upon  the  dissolution  of  that 
company,  it  reverted  to  the  crown.  Charles 
the  First,  on  the  20th  of  June,  1632, 
granted  it  by  patent  to  Lord  Baltimore. 
Under  this  charter  Maryland  continued  to 
be  governed,  with  some  short  intervals  of 
interruption,  down  to  the  period  of  the 
American  Revolution,  by  the  successors  of 
the  original  proprietor.  1  Chalmer's  Annals, 
203. 

2.  Upon  the  revolution  of  1688,  the 
government  of  Maryland  was  seised  into  the 
hands  of  the  crown,  and  was  not  again  re- 
stored to  the  proprietary  until  1716 ;  from 
that  period  no  alteration  occurred  until  the 
American  Revolution.  Bacon's  Laws  of 
Maryland,  1692, 1716. 

3.  The  original  constitution  of  this  state 
was  adopted  on  the  14th  day  of  August, 
1776.  The  present  constitution  was  adopted 
in  1851. 

4.  The  powers  of  the  government  are 
distributed  into  the  legislative,  the  execu- 
tive, and  the  judicial. 

5. — 1st.  The  legislature  shall  consist  of 
two  distinct  branches,  a  senate  and  a  house 
of  delegates,  which  shall  be  styled  "  The 
general  assembly  of  Maryland."  Art.  EEL 
s.  1. 

6. — 2.  The  general  assembly  shall  meet 
on  the  first  Wednesday  of  January,  1852, 
on  the  same  day,  in  the  year  1853,  and  on 
the  same  day,  1854,  and  on  the  same  day 
in  every  second  year  thereafter,  and  at  no 
other  time,  unless  convened  by  the  procla- 
mation of  the  governor.     Art.  HI.  s.  7. 

7. — 3.  The  senate  will  be  considered 
with  reference  to  the  qualification  of  the 
electors ;  the  qualification  of  the  members ; 
the  length  of  time  for  which  they  are  elected ; 
and  the  time  of  their  election.  1.  Every 
free  white  male  person,  of  twenty-one  years 
of  age  or  upwards,  who  shall  have  been  one 
year  next  preceding  the  election  a  resident 
of  the  state,  and  for  six  months  a  resident 
of  the  city  of  Baltimore,  or  of  any  county 
in  which  he  may  offer  to  vote,  and  being  at 
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the  time  of  the  election,  a  citizen  of  the 
United  States,  shall  be  entitled  to  vote  in 
the  ward  or  election  district  in  which  he  re- 
sides, in  all  elections  hereafter  to  be  held ; 
and  at  all  such  elections  the  vote  shall  be 
taken  by  ballot.  And  in  case  any  county 
or  city  shall  be  so  divided  as  to  form  por- 
tions of  different  electoral  districts  for  the 
election  of  congressmen,  senator,  delegate  or 
other  officer  or  officers,  then  to  entitle  a 
person  to  vote  for  such  officer,  he  must  have 
been  a  resident  of  that  part  of  the  county 
or  city  which  shall  form  a  part  of  the  elec- 
toral district  in  which  he  offers  to  vote  for 
six  months  next  preceding  the  election :  but 
a  person  who  shall  have  acquired  a  residence 
in  such  county  or  city,  entitling  him  to  vote 
at  any  such  election,  shall  be  entitled  to 
vote  m  the  election  district  from  which  he 
removed,  until  he  shall  have  acquired  a 
residence  in  the  part  of  the  county  or  city 
to  which  he  has  removed.  Art.  I.  s.  1.  2.  No 
person  shall  be  eligible  as  a  senator  who  at 
the  time  of  his  election  is  not  a  citizen  of  the 
United  States,  and  who  has  not  resided  at 
least  three  years  next  preceding  the  day  of 
his  election,  in  this  state,  and  the  last  year 
thereof  in  the  county  or  city  which  he  may 
be  chosen  to  represent,  if  such  county  or 
city  shall  have  been  so  long  established,  and 
if  not,  then  in  the  county  from  which,  in 
whole  or  in  part,  the  same  may  have  been 
formed ;  nor  shall  any  person  be  eligible  as 
a  senator  unless  he  shall  have  attained  the 
age  of  twenty-five  years.  No  member  of 
oongress,  or  person  holding  any  civil  or 
military  office  under  the  United  States,  shall 
be  eligible  as  a  senator ;  and  if  any  person, 
after  his  election  as  a  senator,  be  elected  to 
congress,  or  be  appointed  to  any  office,  civil 
or  military,  under  the  government  of  the 
United  States,  his  acceptance  thereof  shall 
vacate  his  seat.  No  minister  or  preacher  of 
the  gospel  of  any  denomination,  and  no  per- 
son holding  any  civil  office  of  profit  or  trust 
under  the  state,  except  justices  of  the  peace, 
shall  be  eligible  as  senator.  Art.  III.  ss.  9, 
10, 11.  3.  Every  county  of  the  state,  and 
the  city  of  Baltimore,  shall  be  entitled  to 
elect  one  senator,  who  shall  serve  for  four 
years  from  the  day  of  their  election.  The 
first  election  shall  take  place  on  the  first 
Wednesday  of  November,  1851,  and  an 
election  for  one-half  the  senators,  as  nearly 
as  practicable,  shall  be  held  on  the  same 
day  every  second  year  thereafter.  Art.  III. 
ss.  2,  3,  4,  5. 

8. — 4.   The  house  of  delegates  will  be  -. 
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treated  of  in  the  same  manner  which  has 
been  observed  in  considering  the  senate. 
1.  The  electors  are  qualified  in  the  same 
manner  as  the  electors  of  the  senate.  2.  No 
person  shall  bo  a  delegate  who  shall  not 
have  attained  the  age  of  twenty-one  years ; 
the  other  qualifications  are  the  same  as  those 
for  a  senator.  3.  The  whole  number  of 
delegates  shall  never  exceed  eighty,  nor  be 
less  than  sixty-five,  and  shall  be  apportioned 
among  the  several  counties  according  to  the 
population  of  each,  the  city  of  Baltimore  to 
have  four  more  delegates  than  the  most 
populous  county;  no  county  to  have  less 
than  two  delegates,  the  apportionment  to 
be  made  after  the  returns  of  the  national 
census  in  1860  are  published,  and  in  like 
manner  after  each  subsequent  census.  They 
are  to  serve  two  years  from  the  day  of  their 
election,  which  takes  place  on  the  same  day 
as  that  for  senators. 

9. — 1.  The  executive  power  of  the  state 
shall  be  vested  in  a  governor,  whose  term 
of  office  shall  commence  on  the  second 
Wednesday  of  January  next  ensuing  his 
election,  and  continue  for  four  years,  and 
until  his  successor  shall  have  qualified. 

10. — 2.  The  first  election  for  governor 
under  this  constitution  shall  be  held  on  the 
first  Wednesday  of  November,  in  the  year 
eighteen  hundred  and  fifty-three,  and  on  the 
same  day  and  month  in  every  fourth  year 
thereafter,  at  the  places  of  voting  for  dele- 
gates to  the  general  assembly,  and  every 
person  qualified  to  vote  for  delegates  shall 
be  qualified  and  entitled  to  vote  for  gover- 
nor; the  election  to  be  held  in  the  same 
manner  as  the  election  of  delegates,  and 
the  returns  thereof,  under  seal,  to  be  ad- 
dressed to  the  speaker  of  the  house  of  dele- 
gates, and  enclosed  and  transmitted  to  the 
secretary  of  state,  and  delivered  to  the  said 
speaker  at  the  commencement  of  the  session 
of  the  legislature  next  ensuing  said  elec- 
tion. 

11 . — 3.  The  speaker  of  the  house  of  dele- 
gates shall  then  open  the  said  returns  in  the 
presence  .of  both  houses,  and  the  person 
having  the  highest  number  of  votes,  and 
being  constitutionally  eligible,  shall  be  the 
governor,  and  shall  qualify  in  the  manner 
herein  prescribed,  on  the  second  Wednesday 
of  January  next  ensuing  his  election,  or  as 
soon  thereafter  as  may  be  practicable. 

12. — 4.  If  two  or  more  persons  shall  have 
the  highest  and  an  equal  number  of  votes, 
one  of  them  shall  be  chosen  governor  by 
the  senate  and  house  of  delegates ;  and  all I 


questions  in  relation  to  the  eligibility  of 
governor,  and  to  the  returns  of  said  election, 
and  to  the  number  and  legality  of  votes 
therein  given,  shall  be  determined  by  the 
house  of  delegates.  And  if  the  person  or 
persons  having  the  highest  number  of  votes 
be  ineligible,  the  governor  shall  be  chosen 
by  the  senate  and  house  of  delegates. 
Every  election  of  governor,  by  the  legisla- 
ture, shall  be  determined  by  a  joint  majority 
of  the  senate  and  house  of  delegates,  and 
the  vote  shall  be  taken  viva  voce.  But  if 
two  or  more  persons  shall  have  the  highest 
and  an  equal  number  of  votes,  then  a  second 
vote  shall  be  taken,  which  shall  be  confined 
to  the  persons  having  an  equal  number  ; 
and  if  the  votes  should  again  be  equal,  then 
the  election  of  governor  shall  be  determined 
by  lot  between  those  who  shall  have  the 
highest  and  an  equal  number  on  the  first 
vote. 

13. — 5.  The  state  shall  be  divided  into 
three  districts — St.  Mary's,  Charles,  Calvert, 
Prince  George's,  Anne  Arundle,  Montgo- 
mery, and  Howard  counties,  and  the  city  of 
Baltimore  to  be  the  first ;  the  eight  counties 
of  the  Eastern  shore  to  be  the  second  ;  and 
Baltimore,  Harford,  Frederick,  Washington, 
Allegany,  and  Carroll  counties,  to  be  the 
third.  The  governor,  elected  from  the 
third  district  in  October  last,  shall  continue 
in  office  during  the  term  for  which  he  was 
elected.  The  governor  shall  be  taken  from 
the  first  district,  at  the  first  election  of 
governor  under  this  constitution ;  from  the 
second  district  at  the  second  election,  and 
from  the  third  district  at  the  third  election, 
and  in  like  manner,  afterwards,  from  each 
district,  in  regular  succession. 

14.— 6.  A  person  to  be  eligible  to  the  office 
of  governor,  must  have  attained  the  age  of 
thirty  years,  and. been  for  five  years  a  citfcen 
of  the  United  States,  and  for  five  years  next 
preceding  his  election  a  resident  of  the  state, 
and  for  three  years  a  resident  of  the  district 
from  which  he  was  elected. 

15. — 7.  In  case  of  the  death  or  resignation 
of  the  governor,  or  of  his  removal  from  the 
state,  the  general  assembly,  if  in  session,  or 
if  not,  at  their  next  session,  shall  elect  some 
other  qualified  resident  of  the  same  district, 
to  be  the  governor  for  the  residue  of  the 
term  for  which  the  said  governor  had  been 
elected. 

16. — 8.  In  case  of  any  vacancy  in  the  office 
of  governor  during  the  recess  of  the  legis- 
lature, the  president  of  the  senate  shall 
discharge  the  duties  of  said  office  till  a 
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governor  is  elected  as  herein  provided  for ; 

and  in  case  of  the  death  or  resignation  of 

said  president,  or  of  his  removal  from  the 

state,  or  of  his  refusal  to  serve,  then  the 

duties-  of  said  office  shall,  in  like  manner, 

and  for  the  same  interval,  devolve  upon  the 

speaker  of  the  house  of  delegates,  and  the 

legislature  may  provide  by  law  for  the  case 

of  impeachment  or  inability  of  the  governor, 

and  declare  what  person  shall  perform  the 

executive  duties  during  such  impeachment 

or  inability ;  and  for  any  vacanoy  in  said 

office,  not  herein  provided   for,  provision 

may  be  made  by  law,  and  if  such  vacancy 

should  occur  without  such  .provision  being 

made,  the  legislature  shall  be  convened  by 

the  secretary  of  state  for  the  purpose  of 

filling  said  vacancy. 

17. — 9.  The  governor  shall  be  com- 
mander-in-chief of  the  land  and  naval  forces 
of  the  state,  and  may  call  out  the  militia  to 
repel  invasions,  suppress  insurrections,  and 
enforce  the  execution  of  the  laws ;  but  shall 
not  take  the  command  in  person  without  the 
consent  of  the  legislature. 

18. — 10.  He  shall  take  care  that  the 
laws  be  faithfully  executed. 

19.— 11.  He  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the 
senate,  appoint  all  civil  and  military  officers 
of  the  state,  whose  appointment  or  election 
is  not  otherwise  herein  provided  for,  unless 
a  different  mode  of  appointment  be  pre- 
scribed by  the  law  creating  the  office. 

20. — 12.  In  case  of  any  vacancy  during 
the  recess  of  the  senate,  in  any  office  which 
the  governor  has  power  to  fill,  he  shall  ap- 
point some  suitable  person  to  said  office, 
whose  commission  shall  continue  in  force  till 
the  end  of  the  next  session  of  the  legisla- 
ture, or  till  some  other  person  is  appointed 
to  the  same  office,  whichever  shall  first 
occur,  and  the  nomination  of  the  person 
thus  appointed  during  the  recess,  or  of  some 
other  person  in  his  place,  shall  be  made  to 
the  senate  within  thirty  days  after  the  next 
meeting  of  the  legislature. 

21 . — 1 3.  No  person,  after  being  rejected 
by  the  senate,  shall  be  again  nominated  for 
the  same  office  at  the  same  session,  unless  at 
the  request  of  the  senate  ;  or  be  appointed 
to  the  same  office  during  the  recess  of  the 
legislature. 

22. — 14.  All  civil  officers  appointed  by 
the  governor  and  senate  shall  be  nominated 
to  the  senate  within  fifty  days  from  the  com- 
mencement of  each  regular  session  of  the 
legislature ;  and  their  term  of  office  shall 


commence  on  the  first  Monday  of  May  next 
ensuing  their  appointment,  and  continue  for 
two  years  (unless  sooner  removed  from 
.office)  and  until  their  successors,  respec- 
tively, qualify  according  to  law. 

23. — 15.  The  governor  may  suspend  or 
arrest  any  military  officer  of  the  state,  for 
disobedience  of  orders,  or  other  military 
offence,  and  may  remove  him  in  pursuance 
of  the  sentence  of  a  court-martial;  and 
may  remove  for  incompetency  or  miscon- 
duct, all  civil  officers,  who  receive  appoint- 
ments from  the  executive  for  a  term  not 
exceeding  two  years. 

24. — 16.  The  governor  may  convene 
the  legislature,  or  the  senate  alone,  on  ex- 
traordinary occasions ;  and  whenever,  from 
the  presence  of  an  enemy  or  from  any  other 
cause,  the  seat,  of  government  shall  become 
an  unsafe  place  for  the  meeting  of  the  legis- 
lature, he  may  direct  their  sessions  to  be 
held  at  some  other  convenient  place. 

25.— 17.  It  shall  be  the  duty  oT  the 
governor  semi-annually,  and  oftener  if  he 
deem  it  expedient,  to  examine  the  bank- 
book, account  books,  and  official  proceed- 
ings of  the  treasurer  and  comptroller  of  the 
state. 

26. — 18.  He  shall ^  from  time  to  time, 
inform  the  legislature  of  the  condition  of 
the  state,  and  recommend  to  their  considera- 
tion such  measures  as  he  may  judge  neces- 
sary and  expedient. 

27. — 19.  He  shall  have  power  to  grant 
reprieves  and  pardons,  except  in  cases  of 
impeachment,  and  in  cases  m  which  he  is 
prohibited  by  other  articles  of  this  consti- 
tution, and  to  remit  fines  and  forfeitures  for 
offences  against  the  stater;  but  shall  not 
remit  the  principal  or  interest  of  any  debt 
due  to  the  state,  except  in  cases  of  fines 
and  forfeitures ;  and  before  granting  a  nolle 
prosequi,  or  pardon,  he  shall  give  notice, 
in  one  or  more  newspapers,  of  the  applica- 
tion made  for  it,  and  of  the  day  on  or  after 
which  his  decision  will  be  given ;  and  in 
every  case  in  which  he  exercises  this  power, 
he  shall  report  to  either  branch  of  the  legis- 
lature, whenever  required,  the  petitions, 
recommendations  and  reasons  which  influ- 
ence his  decision. 

28. — 20.  The  governor  shall  reside  at 
the  seat  of  government,  and  shall  receive 
for  his  services  an  annual  salary  of  thirty- 
six  hundred  dollars. 

29. — 21.  When  the  public  interest  re- 
quires it,  he  shall  have  power  to  employ 
counsel,  who  shall  be  entitled  to  such  com- 
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pen8ation  as, the  legislature  may  allow  in 
each  case  after  the  services  of  such  counsel 
shall  have  been  performed. 

29. — 22.  A  secretary  of  state  shall  be 
appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  who  shall 
continue  in  office,  unless  sooner  removed  by 
the  governor,  till  the  end  of  the  official  term 
of  the  governor  from  whom  he  received  his 
appointment,  and  shall  receive  an  annual 
salary  of  one  thousand  dollars. 

30. — 23.  He  shall  carefully  keep  and 
preserve  a  record  of  all  official  acts  and 
proceedings  (which  may,  at  all  times,  be 
inspected  by  a  committee  of  either  branch 
of  the  legislature,)  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  law, 
or  as  may  properly  belong  to  his  office. 

31. — 3d.  The  judicial  power  of  this  state 
shall  be  vested  in  a  court  of  appeals,  in  circuit 
courts,  in  such  courts  for  the  city  of  Balti- 
more-as  may  be  hereinafter  prescribed,  and 
in  justices  of  the  peace. 

32. — 2.  The  court  of  appeals  shall  have' 
appellate  jurisdiction  Only,  which  shall  be 
coextensive  with  the  limits  of  the  state. 
It  shall  consist  of  a  chief  justice  and  three 
associate  justices,  any  three  of  whom  shall 
form  a  quorum,  whose  judgment  shall  be 
final  and  -conclusive  in  all  cases  of  appeals ; 
and  who  shall  have  the  jurisdiction  which 
the  present  court  of  appeals  of  this  state 
now  has,  and  such  other  appellate  jurisdic- 
tion as  hereafter  may  be  provided  for  by 
law.  And  in  every  case  decided,  an  opi- 
nion, in  writing,  shall  be  filed,  and  provision 
shall  be  made,  by  law,  for  publishing  re- 
ports of  cases  argued  and  determined  in  the 
said  court.  The  governor,  for  the  time  be- 
ing, by  and  with  the  advice  and  consent  of 
the  senate,  shall  designate  the  chief  justice, 
and  the  court  of  appeals  shall  hold  its  ses- 
sions at  the  city  of  Annapolis,  on  the  first 
Monday  of  June,  and  the  first  Monday  of 
December,  in  each  and  every  year. 

33. — 3.  The  state  shall  be  divided  into 
four  judicial  districts  :  Allegany,  Washing- 
ton, Frederick,  Carroll,  Baltimore,  and  Har- 
ford counties,  shall  compose  the  first ;  Mont- 
gomery, Howard,  Anne  Arundel,  Calvert,  St. 
Mary's,  Charles  and  Prince  George's,  the 
second ;  Baltimore  city,  the  third ;  and  Ce- 
cil, Kent,  Queen  Anne's,  Talbot,  Caroline, 
Dorchester,  Somerset,  and  Worcester,  shall 
compose  the  fourth  district.  And  one  per- 
son from  among  those  learned  in  the  law, 
having  been  admitted  to  practice  in  this 
state,  and  who  shall  have  been  a  citizen  of 


this  state  at  least  five  years,  and  above  the 
age  of  thirty  years  at  the  time  of  his  elec- 
tion, and  a  resident  of  the  judicial  district, 
shall  be  elected  from  each  of  said  districts 
by  the  legal  and  qualified  voters  therein,  as 
a  judge  of  the  said  court  of  appeals,  who 
shall  hold  his  office  for  the  term  of  ten 
years  from  the  time  of  his  election,  or  until 
he  shall  have  attained  the  age  of  seventy 
years,  whichever  may  first  happen,  and  be 
reeligible  thereto  until  he  shall  have  at- 
tained the  age  of  seventy  years,  and  not 
after,  subject  to  removal  for  incompetency, 
wilful  neglect  of  duty,  or  misbehaviour  in 
office,  on  conviction  in  a.  court  of  law,  or  by 
the  governor  Upon  the  address  of  the  gene- 
ral assembly,  two-thirds  of  the  members  of 
each  house  concurring  in  such  address ;  and 
the  salary  of  each  of  the  judges  of  the  court 
of  appeals  shall  be  two  thousand  five  hun- 
dred dollars  annually,  and  shall  not  be  in- 
creased or  diminished  during  their  continu- 
ance in  office ;  and  no  fees  or  perquisites 
of  any  kind,  shall  be  allowed  by  law  to  any 
of  the  said  judges. 

84. — 4.  No  judge  of  the  court  of  appeals 
shall  sit  in  any  case  wherein  he  may  be  in- 
terested, or  where  either  of  the  parties  may 
be  connected  with  him  by  affinity  or  consan- 
guinity within  such  degrees  as  may  be  pre- 
scribed by  law,  or  when  he  shall  have  been 
of  counsel  in  said  case ;  when  the  court  of 
appeals,  or  any  of  its  members  shall  be 
thus  disqualified  to  hear  and  determine  any 
case  or  cases  in  said  court,  so  that  by  rea- 
son thereof  no  judgment  can  be  rendered 
in  said  court,  the  same  shall  be  certified  to 
the  governor  of  the  state,  who  shall  imme- 
diately commission  the  requisite  number  of 
persons  learned  in  the  law  for  the  trial  and 
determination  of  said  case  or  oases.         ( 

35. — -5.  All  judges  of  the  court  of  ap- 
peals, of  the  circuit  courts,  and  of  the  courts 
for  the  city  of  Baltimore,  shall,  by  virtue  of 
their  offices,  be-  conservators  of  the  peace 
throughout  the  state. 

86. — 6.  All  public  commissions  and 
grants  shall  run  thus  :  "  The  State  of  Mary- 
land," Ac,  and  shall  be  signed  by  the  go- 
vernor, with  the  seal  of  the  state  annexed ; 
all  writs  and  process  shall  run  in  the  same 
style,  and  be  tested,  sealed  and  signed  as 
usual;  and  all  indictments  shall  conclude 
"  against  the  peace,  government  and  dignity 
of  the  state." 

S7.--7.  The  state  shall  be  divided  into 
eight  judicial  circuits,  in  manner  and  form 
following,  to  wit :  St  Mary's,  Charles  and 
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Prince  George's  counties  shall  be  the  first : 
Anne  Arundel,  Howard,  Calvert  and  Mont- 
gomery counties  shall  be  the  second  ;  Frede- 
rick and  Carroll  counties  shall  be  tho  third ; 
Washington  and  Allegany  counties  shall  be 
the  fourth ;  Baltimore  city  shall  be  the  fifth  ; 
Baltimore,  Harford  and  Cecil  counties  shall 
be  the  sixth ;  Kent,  Queen  Anne's,  Talbot 
and  Caroline  counties  shall  be  the  seventh ; 
and  Dorchester,  Somerset  and  Worcester 
oountiea  shall  be  the  eighth;  and  there 
shall  be  elected,  as  hereinafter  directed,  for 
each  of  the  said  judicial  circuits,  except  the 
fifth,  one  person  from  among  those  learned 
in  the  law,  having  been  admitted  to  prac- 
tice in  this  state,  and  who  shall  have  been 
a  citizen  of  this  state  at  least  five  years,  and 
above  the  age  of  thirty  years  at  the  time  of 
his  election,  and  a  resident  of  the  judicial 
circuit,  to  be  judge  thereof;  the  said  judges 
shall  be  styled  circuit  judges,  and  shall 
respectively  hold  a  term  of  their  courts  at 
least  twice  in  each  year,  or  oftener  if  re- 
quired by  law,  in  each  county  composing 
their  respective  circuits;  ana  the  said 
courts  shall  be  called'  circuit  courts  for  the 
county  in  which  they  may  be  held,  and  shall 
have  and  exercise  in  the  several  counties  of 
this  state,  all  the  power,  authority  and  ju- 
risdiction which  the  county  courts  of  this 
state  now  have  and  exercise,  or  which  ma 
hereafter  be  prescribed  by  law,  and  the  sai 
judges  in  their  respective  circuits,  shall 
have«and  exercise  all  the  power,  authority 
and  jurisdiction  of  the  present  court  of 
chancery  of  Maryland ;  provided,  neverthe- 
less, that  Baltimore  county  court  may  hold 
its  sittings  within  the  limits  of  the  city  of 
Baltimore,  until  provision  shall  be  made  by 
law  for  the  location  of  a  county  seat  within 
the  limits  of  the  said  county  proper,  and 
the  erection  of  a  court  house  and  all  other 
appropriate  buildings*  for  the  convenient 
administration  of  justice  in  said  court. 

38. — 8.  The  judges  of  the  several  judi- 
cial circuits  shall  be  citizens  of  the  United 
States,  and  shall  have  resided  five  years  in 
this  state,  and  two  years  in  the  judicial 
circuit  for  which  they  may  be  respectively 
elected,  next  before  the  time  of  their  elec- 
tion, and  shall  reside  therein  while  they 
continue  to  act  as  judges ;  they  shall  be 
taken  from  among  those  who,  having  the 
other  qualifications  herein  prescribed,  are 
most  distinguished  for  integrity,  wisdom 
and  sound  legal  knowledge,  and  shall  be 
elected  by  the  qualified  voters  of  the  said 
circuits,  and  shall  hold  their  offices  for  the 


term  of  ten  years,  removable  for  misbeha- 
viour, on  conviction  in  a  court  of  law  or  by 
the  governor,  upon  the  address  of  the  gene- 
ral assembly,  provided  that  two-thirds  of 
the  members  of  each  house  shall  concur  in 
such  address,  and  the  said  judges  shall  each 
receive  a  salary  of  two  thousand  dollars  a 
year,  and  the  same  shall  not  be  increased  or 
diminished  during  the  time  of  their  continu- 
ance in  office ;  and  no  judge  of  any  court 
m  this  state,  shall  receive  any  perquisite, 
foe,  commission  or  reward,  in  addition 
thereto,  for  the  performance  of  any  judicial 
duty. 

39. — 9.  There  shall  be  established  for  the 
city  of  Baltimore  one  court  of  law,  to  bo 
styled  "  the  court  of  common  pleas,"  which 
shall  have  civil  jurisdiction  in  all  suits 
where  the  debt  or  damage  claimed  shall  be 
over  one  hundred  dollars,  and  shall  not  ex- 
ceed five  hundred  dollars ;  and  shall,  also, 
have  jurisdiction  in  all  cases  of  appeal  from 
the  judgment  of  justices  of  the  peace  in  tho 
said  city,  and  shall  have  jurisdiction  in  all 
applications  for  the  benefit  of  the  insolvent 
laws  of  this  state,  and  the  supervision  and 
control  of  the  trustees  thereof. 

40. — 10.  There  shall  also  be  established, 
for  the  city  of  Baltimore,  another  court  of 
law,  to  be  styled  the  superior  court  of  Bal- 
timore city,  which  shall  have  jurisdiction 
over  all  suits  where  the  debt  or  damage 
claimed  shall  exceed  the  sum  of  five  hun- 
dred dollars,  and  in  oase  any  plaintiff  or 
plaintiffs  shall  recover  less  than  the  sum  or 
value  of  five  hundred  dollars,  he  or  they 
shall  be  allowed  or  adjudged  to  pay  costs 
in  the  discretion  of  the  court.  The  said 
court  shall  also  have  jurisdiction  as  a  court 
of  eauity  within  the  limits  of  the  said  city, 
and  m  all  other  civil  cases  which  have  not 
been  heretofore  assigned  to  the  court  of 
common  pleas. 

41. — 11.  Each  of  the  said  two  courts 
shall  consist  of  one  judge,  who  shall  be 
elected  by  the  legal  and  qualified  voters  of 
the  said  city,  and  shall  hold  his  office  for 
the  term  of  ten  years,  subject  to  the  provi- 
sions of  this  constitution,  with  regard  to 
the  election  and  qualification  of  judges  and  / 
their  removal  from  office,  and  the  salary  of 
each  of  the  said  judges  shall  be  twenty-fivo 
hundred  dollars  a  year ;  and  the  legislature 
shall,  whenever  it  may  think  the  same  pro- 
per and  expedient,  provide,  by  law,  another 
court  for  the  city  of  Baltimore,  to  consist 
of  one  judge  to  be  elected  by  the  qualified 
voters  of  the  said  city,  who  shall  be  subject 
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to  the  same  constitutional  provisions,  hold 
his  office  for  the  same  term  of  years,  and 
roceive  the  same  compensation  as  the  judge 
of  the  court  of  common  pleas  of  the  said 
city,  and  the  said  court  shall  have  such 
jurisdiction  and  powers  as  may  be  pre- 
scribed by  law. 

42. — 12.  There  shall  also  be  a  criminal 
court  for  the  city  of  Baltimore,  to  be  styled 
the  criminal  court  of  Baltimore,  which  shall 
consist  of  one  judge,  who  shall  also  be 
elected  by  the  legal  and  qualified  voters 
of  the  said  city,  and  who  shall  have  and 
exercise  all  the  jurisdiction  now  exercised 
by  Baltimore  city  court,  and  the  said  judge 
shall  receive  a  salary  of  two  thousand 
dollars  a  year,  and  shall  be  subject  to  the 
provisions  of  this  constitution  with  regard 
to  the  election  and  qualifications  of  judges, 
term  of  office,  and  removal  therefrom. 

43. — 13.  The  qualified  voters  of  the  city 
of  Baltimore,  and  of  the  several  counties  of 
the  state,  shall,  on  the  first  Wednesday  of 
November,  eighteen  hundred  and  fifty-one, 
and  on  the  same  day  of  the  same  month  in 
every  fourth  year  forever  thereafter,  elect 
three  men  to  be  judges  of  the  orphans' 
court  of  said  city  and  counties  respectively, 
who  shall  be  citizens  of  the  state  of  Mary- 
land, and  citizens  of  the  city  or  county  for 
which  they  may  be  severally  elected  at  the 
time  of  their  election.  They  shall  have  all 
the  powers  now  vested  in  the  orphans'  courts 
of  this  state,  subject  to  such  changes  therein 
as  the  legislature  may  prescribe,  and  each 
of  said  judges  shall  be  paid  at  a  per  diem 
rate,  for  the  time  they  are  in  session,  to  be 
fixed  by  the  legislature,  and  paid  by  the  said 
counties  and  city  respectively. 

44. — 14.  The  legislature,  at  its  first  session 
after  the  adoption  of  this  constitution,  shall 
fix  the  number  of  justices  of  the  peace  and 
constables  for  each  ward  of  the  city  of  Balti- 
more, and  for  each  election  district  in  the 
several  counties,  who  shall  be  elected  by 
the  legal  and  qualified  voters  thereof  re- 
spectively, at  the  next  general  election  for 
delegates  thereafter,  and  shall  hold  their 
offices  for  two  years  from  the  time  of  their 
election,  and  until  their  successors  in  office 
are  elected  and  qualified ;  and  the  legisla- 
ture may,  from  time  to  time,  increase  or 
diminish  the  number  of  justices  of  the  peace 
and  constables  to  be  elected  in  the  several 
wards  and  election  districts,  as  the  wants 
and  interests  of  the  people  may  require. 
They  shall  be,  by  virtue  of  their  offices, 
conservators  of  the  peace  in  the  said  coun- 


ties and  city  respectively,  and  shall  have 
such  duties  and  compensation  as  now  exist, 
or  may  be  provided  for  by  law.  In  the 
event  of  a  vacancy  in  the  office  of  a  justice 
of  the  peace,  the  governor  shall  appoint  a 
person  to  serve  as  justice  of  the  peace,  until 
the  next  regular  election  of  said  officers, 
and  in  case  of  a  vacancy  in  the  office  of 
constable,  the  county  commissioners  of  the 
county,  in  which  a  vacancy  may  occur,  or 
the  mayor  and  city  council  of  Baltimore, 
as  the  case  may  be,  shall  appoint  a  person 
to  serve  as  constable  until  the  next  regular 
election  thereafter  for  said  officers.  An 
appeal  shall  lie  in  all  civil  cases  from  the 
judgment  of  a  justice  of  the  peace  to  the 
circuit  court,  or  to  the  court  of  common 
pleas  of  Baltimore  city,  as  the  case  may 
be,  and  on  all  such  appeals,  either  party 
shall  be  entitled  to  a  trial  by  jury,  accord- 
ing to  the  laws  now  existing,  or  which  may 
be  hereafter  enacted.  And  the  mayor  and 
city  council  may  provide,  by  ordinance,  from 
time  to  time,  for  the  creation  and  govern- 
ment of  such  temporary  additional  police, 
as  they  may  deem  necessary  to  preserve  the 
public  peace. 

45. — 15.  No  judge  shall  sit  in  any  case 
wherein  he  may  be  interested,  or  where 
either  of  the  parties  may  be  connected  with 
him  by  affinity  or  consanguinity,  within  such 
degrees  as  may  be  prescribed  by  law,  or 
where  he  shall  have  been  of  counsel  in  the 
case ;  and  whenever  any  of  the  judges  of 
the  circuit  courts,  or  of  the  courts  for  Bal- 
timore city,  shall  be  thus  disqualified,  or 
whenever,  by  reason  of  sickness,  or  any 
other  cause,  the  said  judges,  or  any  of  them, 
may  be  unable  to  sit  hi  any  cause,  the  par- 
ties may,  by  consent,  appoint  a  proper  per- 
son to  try  the  said  cause,  or  the  judges,  or 
any  of  them,  shall  do  so  when  directed  by 
law. 

46. — 16.  The  present  chancellor  and  the 
register  in  ehanoery,  and,  in  the  event  of  any 
vacancy  in  their  respective  offices,  their  suc- 
cessors in  office  respectively,  who  are  to  be 
appointed  as  at  present,  by  the  governor 
and  senate,  shall  continue  in  office,  with  the 
powers  and  compensation  as  at  present 
established,  until  the  expiration  of  two  years 
after  the  adoption  of  this  constitution  by 
.  the  people,  and  until  the  end  of  the  session 
of  the  legislature  next  thereafter,  after 
which  the  said  offices  of  chancellor  and  re- 
gister shall  be  abolished.  The  legislature 
shall,  in  the  mean  time,  provide  by  law  for 
the  recording,  safe-keeping,  or  other  dispo- 
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sition,  of  the  records,  decrees,  and  other 
proceedings  of  the  court  of  chancery,  and 
for  the  copying  and  attestation  thereof,  and 
for  the  custody  and  use  of  the  great  seal  of 
the  state,  when  required,  after  the  expira- 
tion of  the  said  two  years,  and  for  trans- 
mitting to  the  said  counties,  and  to  the  city 
of  Baltimore,  all  the  cases  and  proceedings 
in  said  court  then  undisposed  of  and  un- 
finished, in  such  manner,  and  under  such 
regulations  as  may  he  deemed  necessary 
and  proper :  Provided,  that  no  new  business 
shall  originate  in  the  said  court,  nor  shall 
any  cause  be  removed  to  the  same  from  any 
other  court,  from  and  after  the  ratification 
of  this  constitution. 

47. — 17.  The  first  election  of  judges, 
clerks,  registers  of  wills,  and  all  other  officers, 
whose  election  by  the  people  is  provided  for  in 
this  article  of  the  constitution,  except  justices 
of  the  peace  and  constables,  shall  take  place 
throughout  the  state  on  the  first  Wednesday 
of  November  next  after  the  ratification  of 
this  constitution  by  the  people. 

48. — 18.  In  case  of  the  death,  resignation, 
removal,  or  other  disqualification  of  a  judge 
of  any  of  the  courts  of  law,  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  shall  thereupon  appoint  a  person, 
duly  qualified,  to  fill  said  office  until  the 
next  general  election  for  delegates  there- 
after ;  at  which  time  an  election  shall  be 
held  as  hereinbefore  prescribed,  for  a  judge, 
who  shall  hold  the  said  office  for  ten  years, 
according  to  the  provisions  of  this  constitu- 
tion. 

49. — 19.  In  case  of  the  death,  resignation, 
removal,  or  other  disqualification  of  the 
judge  of  an  orphans'  court,  the  vacancy 
shall  be  filled  oy  the  appointment  of  the 
governor,  by  and  with  the  advice  and  con- 
sent of  the  senate. 

50. — 20.  Whenever  lands  lie  partly  in  one 
county,  and  partly  in  another,  or  partly  in 
a  county  and  partly  in  the  city  of  Baltimore, 
or  whenever  persons  proper  to  be  made  de- 
fendants to  proceedings  in  chancery,  reside 
some  in  one  county  and  some  in  another, 
that  court  shall  have  jurisdiction  in  which 
proceedings  shall  have  been  first  commenced, 
subject  to  such  rules,  regulations  and  alter- 
ations as  may  be  prescribed  by  law. 

51. — 21.  In  all  suits  or  actions  at  law, 
issues  from  the  orphans'  court  or  from  any 
court  sitting  in  equity,  in  petitions  for  free- 
dom, and  in  all  presentments  and  indictments 
now  pending,  or  which  may  be  pending  at  the 
time  of  the  adoption  of  this  constitution  by 


the  people,  or  which  may  hereafter  be  in- 
stituted in  any  of  the  courts  of  law  of  this 
state,  having  jurisdiction  thereof,  the  judge 
or  judges  thereof,  upon  suggestion  in  writing, 
if  made  by  the  state's  attorney,  or  the  pro- 
secutor for  the  state,  or  upon  suggestion  in 
writing,  supported  by  affidavit,  made  by  any 
of  the  parties  thereto,  or  other  proper  evi- 
dence, that  a  fair  and.  impartial  trial  cannot 
be  had  in  the  court  where  such  suit  or  ac- 
tion at  law,  issues  or  petitions,  or  present- 
ment and  indictment  is  depending,  shall 
order  and  direct  the  record  of  proceedings 
in  such  suit  or  action,  issues  or  petitions, 
presentment  or  indictment,  to  bo  transmitted 
to  the  court  of  any  adjoining  county ;  pro- 
vided, that  the  removal  in  all  civil  causes  be 
confined  to  an  adjoining  county  within  the 
judicial  circuit,  except  as  to  the  city  of 
Baltimore,  where  the  removal  may  be  to  an 
adjoining  county,  for  trial,  which  court  shall 
hear  and  determine  the  same  in  like  manner 
as  if  such  suit  or  action,  issues  or  petitions, 
presentment  or  indictment,  had  been  origi- 
nally instituted  therein  ;  and  provided  also, 
that  such  suggestion  shall  be  made  as  afore- 
said, before  or  during  the  term  in  which  the 
issue  or  issues  may  be  joined  in  said  suit  or 
action,  issues  or  petition,  presentment  or 
indictment,  and  that  such  further  remedy  in 
the  premises  may  be  provided  by  law,  as 
the  legislature  shall  from  time  to  time  direct 
and  enact. 

52. — 22.  All  election  of  judges,  and 
other  officers  provided  for  by  this  constitu- 
tion, shall  be  certified,  and  the  returns  made 
by  the  clerks  of  the  respective  counties  to 
the  governor,  who  shall  issue  commissions 
to  the  different  persons  for  the  offices  to 
which  thay  shall  have  been  respectively 
elected  ;  and  in  all  such  elections,  the  per- 
son having  the  greatest  number  of  votes, 
shall  be  declared  to  be  elected. 

53. — 23.  If,  in  any  case  of  election  for 
judges,  clerks  of  the  courts  of  law  and  re- 
gisters of  wills,  the  opposing  candidates  shall 
have  an  equal  number  of  votes,  it  shall  be 
the  duty  of  the  governor  to  order  a  new 
election ;  and  in  case  of  any  contested  elec- 
tion, the  governor  shall  send  the  returns  to 
the  house  of  delegates,  who  shall  judge  of 
the  election  and  qualification  of  the  candi- 
dates at  such  election. 

MASCULINE.  That  which  belongs  to 
the  male  sex. 

2.  The  masculine  sometimes  includes  the 
feminine,  vide  an  example  under  the  article 
Man,  and  see  also  the  articles  Gender, 
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Worthiest  of  blood;  Poth.  Intr.  au  titre  16, 
des  Testamens  et  Donations  Testamentaires, 
il  170  ;  Ayl,  Pand.  57  j  4  C.  &  P.  216 ; 
S.  C.  19  E.  C.  L.  R.  551  j  Fred.  Code,  pt. 

1,  b.  1,  t.  4,  s.  3 ;  3  Brev.  R.  9. 
MASSACHUSETTS.  One  of  the  original 

states  of  the  United  States  of  America.  The 
colony  or  province  of  Massachusetts  was 
included  in  a  charter  granted  by  James  the 
First,  by  which  its  territories  were  extended 
in  breadth  from  the  40th  to  the  48th  degree 
of  north  latitude,  and  in  length  by  all  the 
breadth  aforesaid  throughout  the  mainland 
from  sea  to  sea.  This  charter  continued 
until  1684.  Holmes'  Annals,  412 ;  1  Story, 
Const.  §  71.  In  1691  William  and  Mary 
granted  a  new  charter  to  the  colony,  and 
henceforth  it  became  known  as  a  province, 
and  continued  to  act  under  this  charter  till 
after  the  Revolution.   1  Story,  Const.  §  71. 

2.  The  constitution  of  Massachusetts 
was  adopted  by  a  convention  begun  and 
held  at  Cambridge,  on  the  first  of  September, 
1779,  and  continued,  by  adjournment,  to 
the  second  of  March,  1780. 

3.  The  style  and  name  of  the  state  is 
The  Commonwealth  of  Massachusetts.  The 
government  is  distributed  into  a  legislative, 
executive  and  judicial  power. 

4. — 1st.  The  department  of  legislation  is 
formed  by  two  branches,  a  senate  and  house 
of  representatives,  each  of  which  has  a 
negative  on  the  other,  and  both  are  styled 
The  General  Court  of  Massachusetts.    Part 

2,  c.  1,  s.  1. 

5. — 1.  The  senate  is  elected  by  the  quali- 
fied electors,  and  is  composed  of  forty  per- 
sons to  be  counsellors  and  senators  for  the 
year  ensuing  their  election.  Part  2,  c.  1, 
s.  2,  art.  1. 

6. — 2.  The  nouse  of  representatives  is 
composed  of  an  indefinite  number  of  per- 
sons elected  by  the  towns  in  proportion  to 
their  population.    Part  2,  o.  1,  s.  3,  art.  2. 

7. — 2d.  The  executive  power  is  vested  in 
a  governor,  lieutenant  governor  and  council. 

8. — 1.  The  supreme  executive  magis- 
trate is  styled  The  Governor  of  the  Com- 
monwealth of  Massachusetts.  He  is  elected 
yearly  by  the  qualified  electors.  Part  2, 
o.  2,  8.  1.  He  is  invested  with  the  veto 
power.     Part  2,  o.  1,  s.  1,  art  2. 

9. — 2.  The  electors  are  required  to 
elect  annually  a  lieutenant  governor.  When 
the  office  of  governor  happens  to  be  vacant 
he  acts  as  governor,  and  at  other  times  he 
is  a  member  of  the  council.  Part  2,  c.  2, 
8.  2,  art.  2  and  3. 


10. — 3.  The  council  consists  of  nine 
persons  chosen  annually  by  the  general 
court ;  they  must  be  taken  from  those  re- 
turned for  counsellors  and  senators,  unless 
they  will  not  acoept  the  said  office,  when 
they  shall  be  chosen  from  the  people  at 
large.  The  council  shall  advise  the  governor 
.in  the  executive  part  of  the  government. 
Part  2,  o.  2,  s.  3,  art.  1  and  2. 

11.— -3d.  The  judicial  power.  The  third 
chapter  of  part  second  of  the  constitution 
makes  the  following  provisions  in  relation  to 
the  judiciary : 

Art.  1.  The  tenure  that  all  commissioned 
officers  shall,  by  law,  have  in  their  office, 
shall  be  expressed  in  their  respective  com- 
missions ;  all  judicial  officers,  duly  appointed, 
commissioned,  and  sworn,  shall  hold  their 
offices  during  good  behaviour ;  excepting 
such  concerning  whom  there  is  different  pro- 
vision made  in  this  constitution ;  Provided, 
nevertheless,  the  governor,  with  consent  of 
the  council,  may  remove  them  upon  the  ad- 
dress of  both  houses  of  the  legislature. 

12. — 2.  Each  branch  of  the  legislature, 
as  well  as  the  governor  and  council,  shall 
have  authority  to  require  the  opinions  of  the 
justices  of  the  supreme  judicial  court,  upon 
important  questions  of  law,  and  upon  solemn 
occasions. 

13. — 3.  In  order  that  the  people  may  not 
suffer  from  the  long  continuance  in  place  of 
any  justice  of  the  peace,  who  shall  fail  of 
discharging  the  important  duties  of  his  office 
with  ability  or  fidelity,  all  commissions  of 
justices  of  the  peace  shall  expire  and  become 
void  in  the  term  of  seven  years  from  their 
respective  dates ;  and  upon  the  expiration 
of  any  commission,  the  same  may,  if  neces- 
sary, be  renewed,  or  another  person  ap- 
pointed, as  shall  most  conduce  to  the  well* 
being  of  the  commonwealth. 

14. — 4.  The  judges  of  probates  of  wills, 
and  for  granting  letters  of  administration, 
shall  hold  their  courts  at  such  place  or 
places,  on.  fixed  days,  as  the  convenience  of 
the  people  may  require ;  «nd  the  legislature 
shall,  from  time  to  time  hereafter,  appoint 
such  times  and  places :  until  which  appoint- 
ments, the  said  courts  shall  be  holden  at 
the  times  and  places  which  the  respective 
judges  shall  direct. 

15. — 5.  All  causes  of  marriage,  divorce, 
and  alimony,  and  all  appeals  from  the 
judges  of  probate,  shall  be  heard  and  de- 
termined by  the  governor  and  council,  until 
the  legislature  shall,  by  law,  make  othei 
provision. 
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MASTER.  This  word  has  several  mean- 
ings. 1.  Master  is  one  who  has  control  over 
a  servant  or  apprentice.  A  master  stands  in 
relation  to  his  apprentices,  in  loco  parentis, 
and  is  bound  to  fulfil  that  relation,  which 
the  law  generally  enforces.  He  is  also  enti- 
tled to  be  obeyed  by  his  apprentices,  as  if  they 
were  his  children.    Bouv.  Inst.  Index,  h.  t. 

2. — 2.  Master  is  one  who  is  employed 
in  teaching  children,  known  generally  as 
a  schoolmaster;  as  to  his  powers,  see 
Correction. 

3. — 3.  Master  is  the  name  of  an  officer : 
as,  the  ship  Benjamin  Franklin,  whereof  A 
B  is  master  ;  the  master  of  the  rolls ;  master 
in  chancery,  &c. 

4.-4.  By  master  is  also  understood  a 
principal  who  employs  another  to  perform 
some  act  or  do  something  for  him  The  law 
having  adopted  the  maxim  of  the  civil  law, 
qui  facit  per  aliumfacit  per  se  ;  the  agent 
is  but  an  instrument,  and  the  master  is  civilly 
responsible  for  the  act  of  his  agent,  as  if  it 
were  his  own,  when  he  either  commands  him 
to  do  an  act,  or  puts  him  in  a  condition,  of 
which  such  act  is  a  result ;  or  by  the  absence 
of  due  care  and  control,  either  previously  in 
the  choice  of  his  agent)  or  immediately  in 
the  act  itself,  negligently  suffers  him  to  do 
an  injury.  Story,  Ag.  §  454,  note ;  Noy's 
Max.  c.  44 ;  Salk.  282  ;  1  East.  B.  106  ; 
1  Bos.  k  Pul.  404 ;  2  H.  Bl.  267  ;  5  Barn. 
&  Cr.  547  ;  2  Taunt.  R.  314  ;  4  Taunt.  R. 
649  ;  Mass.  364,  385 ;  17  Mass.  479,  509 ; 
1  Pick.  475  j  4  Watts,  222  ;  2  Harr.  &  Gill, 
316 ;  6  Cowen,  189 ;  8  Pick.  23  ;  5  Munf. 
483.  Vide  Agent  ;  Agency ;  Driver ; 
Servant. 

Master  at  common  law,  Engl.  law. 
An  officer  of  the  superior  courts  of  law,  who 
has  authority  for  taking  affidavits  sworn  in 
court,  and  administering  a  variety  of  oaths  ; 
and  also  empowered  to  compute  principal  and 
interest  on  bills  of  exchange  and  other  en- 
gagements, on  which  suit  has  been  brought ; 
he  has  also  the  power  of  an  examiner  of  wit- 
nesses going  abroad,  and  the  like. 

Master  in  Chancery.  An  officer  of 
the  court  of  chancery. 

2.  The  origin  of  these  officers  is  thus 
accounted  for.  The  chancellor  from  the 
first  found  it  necessary  to  have  a  number  of 
clerks,  were  it  for  no  other  purpose,  than  to 
perform  the  mechanical  part  of  the  business, 
the  writing ;  these  soon  rose  to  the  number 
of  twelve.  In  process  of  time  this  number 
being  found  insufficient,  these  clerks  con- 
trived to  have  other  clerks  under  them, 


and  then,  the  original  clerks  became  dis- 
tinguished by  the  name  of  masters  in  chan- 
cery. He  is  an  assistant  to  the  chancellor, 
who  refers  to  him  interlocutory  orders  for 
stating  accounts,,  computing  damages,  and 
the  like.  Masters  in  chancery  are  also  in- 
vested with  other  powers,  by  local  regula- 
tions. Vide  Blake's  Ch.  Pr.  26  j  1  Madd. 
Pr.  3 ;  1  Smith's  Ch.  Pr.  9, 19. 

3.  In  England  there  are  two  kinds  of 
masters  in  chancery,  the  ordinary,  and  the 
extraordinary. 

4. — 1.  The  masters  in  ordinary  execute 
the  orders  of  the  court,  upon  references 
made  to  them,  and  certify  in  writing  in 
what  manner  they  have  executed  such 
orders.     1  Sm.  Ch.  Pr.  9. 

5. — 2.  The  masters  extraordinary  perform 
the  duty  of  taking  affidavits  touching  any 
matter  in  or  relating  to  the  court  of  chan- 
cery, taking  the  acknowledgment  of  deeds 
to  be  enrolled  in  the  said  court,  and  taking 
such  recognizances,  as  may  by  the  tenor  of 
the  order  for  entering  them,  be  taken  before 
a  master  extraordinary.  1  Sm.  Ch.  Pr.  19. 
Vide,  generally,  1  Harg.  Law  Tr.  203,  a ; 
Treatise  of  the  Maister  of  the  Chauncerie. 

Master  of  the  rolls.  Eng.  law.  An 
officer  who  bears  this  title,  and  who  acts  as 
an  assistant  to  the  lord  chancellor,  in  tho 
court  of  chancery. 

2.  This  officer  was  formerly  one  of  the 
clerks  in  chancery  whose  duty  was  prin- 
cipally confined  to  keeping  the  rolls ;  and 
when  the  clerks  in  chancery  became  masters, 
then  this  officer  became  distinguished  as 
master  of  tho  rolls.  Vide  Master  in 
Chancery. 

Master  or  a  ship,  mar.  law.  The  com- 
mander or  first  officer  of  a  ship  j  a  captain, 
(q.  v.) 

2.  His  rights  and  duties  have  been  con- 
sidered under  the  article  Captain.  Vide 
also,  2  Bro.  Civ.  Adm.  Law,  133  ;  3  Kent, 
Com.  121 ;  Weak.  Ins.  860  ;  Park,  on  Ins. 
Index,  h.  t.;  Com.  Dig.  Navigation,  I  4. 

MATE.  The  second  officer  on  board  of 
a  merchant  ship  or  vessel. 

2.  He  has  the  right  to  sue  in  the  ad- 
miralty as  a  common  mariner  for  wages*  1 
Pet.  Adm.  Dec.  246. 

3.  When,  on  the  death  of  the  master,  the 
mate  assumes  the  command,  he  succeeds  to 
the  rights  and  duties  of  the  principal  officer. 
1  Sumn.  157 ;  8  Mason,  161 ;  4  Mason,  196 ; 
See  7  Conn.  239 ;  4  Mason,  541 ;  4  Wash. 

MATER  FAMILIAS,  civil  law.    The 
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mother  of  a  family,  and,  by  extension,  the 
mistress  of  a  family. 

MATERIAL  MEN.  This  name  is  given 
to  persons  who  furnish  materials  for  the  pur- 
pose of  constructing  or  erecting  ships,  houses, 
and  other  buildings. 

2.  By  the  common  law  material  men 
have  a  lien  on  a  foreign  ship  for  supplies  of 
materials  furnished  for  such  ship,  which 
may  be  recovered  in  the  admiralty.  9  Wheat. 
409.  But  they  have  no  lien  for  furnishing 
materials  for  repairs  of  domestic  ships.  4 
Wheat.  438. 

3.  In  several  of  the  states,  laws  have 
been  enacted  giving  material  men  a  lien  on 
houses  and  other  buildings  when  they  have 
furnished  materials  for  constructing  the 
same. 

MATERIALITY.  That  which  is  import- 
ant ;  that  which  is  not  merely  of  form  but 
of  substance. 

2.  When  a  bill  for  discovery  has  been 
filed,  for  example,  the  defendant  must  answer 
evey  material  fact  which  is  charged  in  the 
bill,  and  the  test  in  these  cases  seems  to  be 
that  when,  if  the  defendant  should  answer 
in  the  affirmative,  his  answer  would  be  of  use 
to  the  plaintiff,  the  answer  would  be  material, 
and  it  must  be  made.  4  Price,  R.  364  ;  13 
Price,  R.  291 ;  2  Y.  &  J.  385. 

3.  In  order  to  convict  a  witness  of  a 
perjury,  it  is  requisite  to  prove  that  the 
matter  he  swore  to  was  material  to  the  ques- 
tion then  depending.  Vide  3  Chit.  Pr.  233 ; 
3  Dowl.  104 ;  10  Bing.  340 ;  Perjury. 

MATERIALS.  Everything  of  which 
anything  is  made. 

2.  When  materials  are  furnished  to  a 
workman  he  is  bound  to  use  them  accord- 
ing to  his  contract,  as  a  tailor  is  bound  to 
employ  the  cloth  I  furnish  him  with,  to 
make  me  a  coat  that  shall  fit  me,  for  if  he 
so  make  it  that  I  cannot  wear  it,  it  is  not  a 
proper  employment  of  the  materials.  But 
if  the  undertaker  use  ordinary  skill  and 
care,  he  will  not  be  responsible,  although 
the  materials  may  be  injured  ;  as,  if  a  gem 
be  delivered  to  a  jeweler,  and  it  is  broken 
without  any  unskilfulness,  negligence  or 
rashness  of  the  artisan,  he  will  not  be 
liable.     Poth.  Louage,  n.  428. 

3.  The  workman  is  to  use  ordinary  dili- 
gence in  the  care  of  the  materials  entrusted 
with  him,  or  to  exercise .  that  caution  which 
a  prudent  man  takes  of  his  own  affairs,  and 
he  is  also  bound  to  preserve  them  from  any 
unexpected  danger  to  which  they  may  be 
exposed.    1  Gow.  R.  30 ;  1  Camp.  138. 


4.  When  there  is  no  special  contract 
between  the  parties,  and  the  materials 
perish  while  in  the  possession  of  the  work- 
man or  undertaker,  without  his  default, 
either  by  inevitable  casualty,  by  internal 
defect,  by  superior  force,  by  robbery  or  by 
any  peril  not  guarded  against  by  ordinary 
diligence,  he  is  not  responsible.  This  is 
the  case  only  when  the  material  belongs  to 
the  employer,  and  the  workman  only  un- 
dertakes to  put  his  work  upon  it.  But  a 
distinction  must  be  observed  in  the  case 
when  the  employer  has  engaged  a  workman 
to  make  him  an  article  out  of  his  own 
materials,  for  in  that  case  the  employer  has 
no  property  in  it,  until  the  work  be  com- 
pleted, and  the  article  be  delivered  to  him  ; 
if,  in  the  mean  time,  the  thing  perishes,  it 
is  the  loss  of  the  workman,  who  is  wholly 
its  owner,  according  to  the  maxim  res  pent 
domino.  In  the  former  case  the  employer 
is  the  owner ;  in  the  latter  the  workman ; 
in  the  first  case  it  is  a  bailment,  in  the 
second  a  sale  of  the  thing  in  future 
Domat.  B.  1,  t.  4,  §  7,  n.  3 ;  Id.  B.  1,  t.  4, 
§  8,  n.  10. 

5.  Another  distinction  must  be  made  in 
the  case  when  the  thing  given  by  the  em- 
ployer was  to  become  the  property  of  the 
workman,  and  an  article  was  to  be  made 
out  of  similar  materials,  and  before  its  com- 
pletion it  perished.  In  this  case  the  title 
to  the  thing  having  passed  to  the  workman, 
the  loss  must  be  his.  1  Blackf.  353 ;  7 
Cowen,  752,  756,  note ;  21  Wend.  85 ;  3 
Mason,  478 ;  Dig.  19,  2,  31  j  1  Bouv.  Inst, 
n.  1006-7. 

6.  In  some  of  the  states  by  their  laws 
persons  who  furnish  materials  for  the  con- 
struction of  a  building,  have  a  lien  against 
such  building  for  the  payment  of  the 
value  of  such  materials.  See  Lien  of 
Mechanics. 

MATERNA  MATERNIS.  This  ex- 
pression is  used  in  the  French  law  to  signify- 
that  in  a  succession  the  property  coming  from 
the  mother  of  a  deceased  person,  descends 
to  his  maternal  relations.       > 

MATERNAL.  That  which  belongs  to, 
or  comes  from  the  mother :  as,  maternal 
authority,  maternal  relation,  maternal  es- 
tate, maternal  line.     Vide  Line. 

Maternal  property.  That  which 
comes  from  the  mother  of  the  party,  and 
other  ascendants  of  the  maternal  stock. 
Domat,  Liv.  Prel.  tit.  3,  8.  2,  n.  12. 

MATERNITY.  The  state  or  condition 
of  a  mother. 
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2.  It  is  either  legitimate  or  natural. 
The  former  is  the  condition  of  the  mother 
who  has  given  birth  to  legitimate  children, 
while  the  latter  is  the  condition  of  her  who 
has  given  birth  to  illegitimate  children. 
Maternity  is  always  certain,  while  the  pa- 
ternity (q.  v.)  is  only  presumed. 

MATERTERA.  Maternal  aunt ;  the 
sister  of  one's  mother.  Inst.  3, 4,  3  j  Big. 
38, 10,  10, 14. 

MATHEMATICAL  EVIDENCE.  That 
evidence  which  is  established  by  a  demon- 
stration. It  is  used  in  contradistinction  to 
moral  evidence,   (q.  v.) 

MATRICULA,  civil  law.  A  register  in 
which  are  inscribed  the  names  of  persons 
who  become  members  of  an  association  or 
society.  Big.  50,  3, 1.  In  the  ancient 
church  there  was  matricula  clericorum,  which 
was  a  catalogue  of  the  officiating  clergy ; 
and  matricula  pauperum,  a  list  of  the  poor 
to  be  relieved ;  hence  to  be  entered  in  the 
university  is  to  be  matriculated. 

MATRIMONIAL  CAUSES.  In  the 
English  ecclesiastical  courts  there  are  five 
kinds  of  causes  which  are  classed  under  this 
head.  1.  Causes  for  a  malicious  jactita- 
tion. 2.  Suits  for  nullity  of  marriage,  on 
account  of  fraud,  incest,  or  other  bar  to  the 
marriage.      2    Hagg.    Cons.    Rep.    423. 

3.  Suits  for  restitution  of  conjugal  rights. 

4.  Suits  for  divorces  on  account  of  cruelty 
or  adultery,  or  causes  which  have  arisen 
since  the  marriage.      5.  Suits  for  alimony. 

MATRIMONIUM.  By  this  word  is  un- 
derstood the  inheritance  descending  to  a 
man,  ex  parti  matris.  It  is  but  little 
used. 

2.  Among  the  Romans  this  word  was 
employed  to  signify  marriage ;  and  it  was 
so  called  because  this  conjunction  was  made 
with  the  design  that  the  wife  should  become 
a  mother.     Inst.  1,  9, 1. 

MATRIMONY.     See  Marriage. 

MATRINA.     A  godmother. 

MATRON.  A  married  woman,  gene- 
rally an  elderly  married  woman. 

2.  By  the  laws  of  England,  when  a 
widow  feigns  herself  with  child,  in  order  to 
exclude  the  next  heir,  and  a  supposititious 
birth  is  expected,  then,  upon  the  writ  de 
venire  inspiciendo,  a  jury  of  women  is  to  be 
impanneled  to  try  the  question,  whether 
with  child  or  not.  Cro.  Eliz.  566.  So 
when  a  woman  was  sentenced  to  death,  and 
she  declared  herself  to  be  quick  with  child, 
a  jury  of  matrons  is  impanneled  to  try 
whether    she    be  or    be  not  with  child. 


4  Bl.  Com.  395.     See  Pregnancy;  Quick 
with  child. 

MATTER.  Some  substantial  or  essen- 
tial thing,  opposed  to  form  ;  facts. 

MATTER  IN  PAYS.  Literally,  matter 
in  the  country ;  matter  of  fact,  as  distin- 
guished from  matter  of  law,  or  matter  of 
record.*  Steph.  PL  197.     Vide  Country. 

Matter  in  deed.  Matter  in  deed  is 
such  matter  as  may  be  proved  or  established 
by  a  deed  or  specialty.  In  another  sense  it 
signifies  matter  of  fact,  in  contradistinction 
to  matter  of  law.  Co.  Litt.  320}  Steph. 
PI.  197. 

Matter  of  fact,  pleading.  Matter 
which  goes  in  denial  of  a  declaration,  and 
not  in  avoidance  of  it.  Bac.  Ab.  Pleas,  &c. 
G  3  ;  Hob.  127. 

Matter  of  law,  pleading.  That  which 
goes  in  avoidance  of  a  declaration  or  other 
pleading,  on  the  ground  that  the  law  does 
not  authorize  them.  It  does  not  deny  the 
matter  or  fact  contained  in  such  pleading, 
but  admitting  them  avoids  them.  Bac.  Ab. 
Pleas,  &o.  G  3.  Matter  of  law,  is  that 
which  is  referred  to  the  decision  of  tho 
court ;  matter  of  fact  that  which  is  submitted 
to  the  jury. 

Matter  of  record.  Those  facts  which 
may  be  proved  by  the  production  of  a 
record.  It  differs  from  matter  in  deed, 
which  consists  of  facts  which  may  be  proved 
by  specialty.     Vide  Estoppel. 

Matter,  impertinent,  equity  pleading. 
That  which  is  altogether  irrelevant  to  the 
case,  that  does  not  appertain  or  belong  to 
it ;  id  est,  qui  ad  rem  non  pertinet.  4  Bouv. 
Inst.  n.  4163.    See  Impertinent. 

Matter,  scandalous,  equity  pleading. 
A  false  and  malicious  statement  of  facts, 
not  relevant  to  the  cause.  But  nothing 
which  is  positively  relevant,  however  harsh 
or  gross  the  charge  may  be,  can  be  con- 
sidered scandalous.   4  Bouv.  Inst.  n.  4163. 

2.  A  bill  cannot  by  the  general  prac- 
tice be  referred  for  impertinence  after  the 
defendant  has  answered,  or  submitted  to 
answer,  but  it  may  be  referred  for  scandal 
at  any  time,  and  even  upon  the  application 
of  a  stranger  to  the  suit,  for  he  has  the 
right  to  prevent  the  records  of  the  court 
from  being  made  the  vehicle  of  spreading 
slanders  against  himself.     Id.  n.  4164. 

MATURITY.  The  time  when  a  bill  or 
note  becomes  due.  In  order  to  bind  the 
endorsers  such  note  or  bill  must  be  pro- 
tested, when  not  paid,  on  the  last  day  of 
grace.     See  Days  of  grace* 
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MAXIM.  An  established  prinoiple  or 
proposition.  A  principle  of  law  universally 
admitted,  as  being  just  and  consonant  with 
reason. 

2.  Maxims  in  law  are  somewhat  like 
axioms  in  geometry.  1  Bl.  Com.  68.  They 
are  principles  and  authorities,  and  part  of 
the  general  customs  or  common  law  of  the 
land ;  and  are  of  the  same  strength  as  acts 
of  parliament,  when  the  judges  have  deter- 
mined what  is  a  maxim ;  which  belongs  to 
the  judges  and  not  the  jury.  Terms  do 
Ley;  Doot.  &  Stud.  Dial.  1,  c.  8.  Maxims 
of  the  law  are  holden  for  law,  and  all  other 
cases  that  may  be  applied  to  them  shall  be 
taken  for  granted.  1  Inst  11.  67 ;  4  Rep. 
See  1  Com.  c.  68 ;  Plowd.  27,  b. 

3.  The  application  of  the  maxim  to  the 
case  before  the  court,  is  generally  the  only 
difficulty.  The  true  method  of  making  the 
application  is  to  ascertain  how  the  maxim 
arose,  and  to  consider  whether  the  case  to 
which  it  is  applied  is  of  the  same  character, 
or  whether  it  is  an  exception  to  an  appa- 
rently general  rule. 

4.  The  alterations  of  any  of  the  maxims 
of  the  common  law  are  dangerous.  2  Inst. 
210. 

The  following  are  some  of  the  more  im- 
portant maxims. 

A  communi  observantia  non  est  reddendum. 
There  should  be  no  departure  from  common  ob- 
servance or  usage.    Co.  Lift.  186. 

A  P  impossible  nul  n*est  tdnu.  No  one  is  bound 
to  do  what  is  impossible.     1  Bouv.  Inst.  n.  601. 

A  verbis  legis  non  est  recedendum.  From  the 
words  of  the  law  there  must  be  no  departure. 
Broom's  Max.  268;  5  Rep.  119;  Wing.  Max.  25. 

Absentia  ejus  qui  reipublidB  causa  abest,  neque  et, 
neque  alii  damnosa  esse  debet.  The  absence  of  him 
who  is  employed  in  the  service  of  the  state,  ought 
not  to  be  burdensome  to  him  nor  to  others.  Dig. 
50,  17,  140. 

Absoluta  sentenHa  exposiiore  non  indigtt.  An 
absolute  unqualified  sentence  or  proposition,  needs 
no  expositor.    2  Co.  Inst.  533. 

Abundant  cautela  non  nocet.  Abundant  caution 
does  no  harm.    11  Co.  6. 

Acetssorius  sequit  naturam  sui  principalis.  An 
accessary  follows  the  nature  of  his  principal.  3  Co. 
Inst.  349. 

Acctssorium  non  ducit  sed  sequiiur  suum  princu 
pale.  The  accessary  does  not  lead,  but  follow  its 
principal.    Co.  Litt.  152. 

Accusare  nemo  debet  *e,  nisi  coram  Deo.  No 
one  ought  to  accuse  himself,  unless  before  God. 
Hard.  139. 

Actio  exterhra  indicant  interiora  sccrcta.  Exter- 
nal actions  show  internal  secrets.    8  Co.  R.  146. 

Actio  non  datmr  non  damnificato.  An  action  is 
not  given  to  him  who  has  received  no  damages. 

Actio  personalis  moritur  cum  persona  A  per- 
sonal action  dies  with  the  person.  This  must  be 
understood  of  an  action  for  a  tort  only. 


Actor  qui  contra  regulam  quid  adduxit,  non  est 
audiendus.    He  ought  not  to  be  heard  who  ad- 
vances a  proposition  contrary  to  the  rules  of  law. 
Actor  sequiiur  forum  rei.    The  plaintiff  must 
follow  the  forum  of  the  thing  in  dispute. 

Adore  non  probante  reus  absohntur.  When  the 
plaintiff  does  not  prove  his  case,  the  defendant  is 
absolved. 

Actus  Dei  nemtni  facU  injuriam.  The  act  ol 
God  does  no  injury ;  that  is,  no  one  is  responsible 
for  inevitable  accidents.  2  Blacks.  Com.  122.  See 
Act  of  God. 

Actus  incaptus  cujus  perfectio  pendet,  ex  voluntaU 
pariium,  revocari  potest}  si  autem  pendet  ex  volun- 
tate  tertia  persona*  vel  ex  conHngenti,  revocari  non 
potest.  An  act  already  begun,  the  completion  of 
which  depends  upon  the  will  of  the  parties,  may 
be  recalled;  but  if  it  depend  on  the  consent  of  a 
third  person,  or  of  a  contingency,  it  cannot  be  re- 
called.    Bacon's  Max.  Reg.  20. 

Actus  me  invito  foetus,  non  est  mens  actus.  An 
act  done  by  me  against  my  will,  is  not  my  act. 

Actus  non  reumfacit9  nisi  mens  sit  rea.  An  act 
does  not  make  a  person  guilty,  unless  the  intention 
be  also  guilty.  This  maxim  applies  only  to  crimi- 
nal cases;  in  civil  matters  it  is  otherwise.  2  Bouv. 
Inst.  n.  2211. 

Actus  legitimi  non  recipiunt  modum.  Acts  re- 
quired by  law  to  be  done,  admit  of  no  qualifica- 
tion.   Hob.  153. 

Actus  legis  nemini  facit  injuriam.  The  act  of 
the  law  does  no  one  an  injury.    5  Co.  116. 

Ad  proximum  antecedent  fiat  relaiio,  nisi  wipe" 
diatur  sententia.  The  antecedent  bears  relation 
to  what  follows  next,  unless  it  destroys  the  mean* 
ing  of  the  sentence. 

Ad  quastiones  facti  non  respondent  judices ;  ad 
aucestiones  legis  non  respondent  juratorts.  The 
judges  do  not  answer  to  questions  of  fact;  the  jury 
do  not  answer  to  questions  of  law.  Co.  Litt. 
295. 

JEstimatio  prctferiti  delicti  ex  postremo  facto  nun- 
quam  crescit.  The  estimation  of  a  crime  commit- 
ted never  increases  from  a  subsequent  fact.  Bac. 
Max.  Reg.  8. 

Ambiguitas  verborum  latent  verificatione  supple- 
tuTj  nam  quod  ex  facto  oritur  ambiguum  verifica- 
tione facti  tollitur.  A  hidden  ambiguity  of  the 
words  is  supplied  by  the  verification,  for  whatever 
ambiguity  arises  concerning  the  deed  itself  is  re- 
moved by  the  verification  of  the  deed.  Bacon's 
Max.  Reg.  23. 

Aqua  cedU  solo.  The  water  yields  or  accom- 
panies the  soil.  The  grant  of  the  soil  or  land  car- 
ries the  water. 

Aqua  currit  et  debet  currere.  Water  runs  and 
ought  to  run.    3  Rawle,  84,  88. 

JEquitas  agit  in  personam.  Equity  acts  upon 
the  person.    4  Bouv.  Inst.  n.  3733. 

JEquitas  sequiiur  legem.  Equity  follows  the 
law.  1  Story,  Eq.  Jur.  §  64 ;  3  Woodtfes.  Lect. 
479,  482. 

JEquum  et  bonum,  est  lex  legum.  What  is  good 
and  equal,  is  the  law  of  laws.    Hob.  224. 

Ajfirmaii)  non  neganti  incumbU  probatio.  The 
proof  lies  upon  him  who  affirms,  not  on  him  who 
denies. 

Aliud  est  celare,  aliud  tactre.  To  conceal  is  one 
thing,  to  be  silent  another. 

Altematica  pttiiio  non  est  audienda.  An  alternate 
petition  is  not  to  be  heard.    5  Co.  40. 
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ad  se  omne  jus  duett.  It  is  to  the  inten- 
tion that  all  law  applies. 

Animus  hominis  est  anima  scripti.  The  intention 
of  the  party  is  the  soul  of  the  instrument.  3  Bulstr. 
67. 

Apices  juris  non  sunt  jura*  Points  of  law  are 
not  laws.    Co.  Litt.  304;  8  Scott,  N.  P.  R.  773. 

Arbitrium  est  judicium*  An  award  is  a  judg- 
ment.   Jenk  Cent.  137. 

Argumentum  a  majori  ad  minus  negative  non 
valet;  valet  e  converso.  An  argument  from  the 
greater  to  the  less  is  of  no  force  negatively ;  con- 
Tersely  it  is.     Jenk.  Cent.  381. 

Argumentum  d  division*  est  fortissimum  in  jure* 
An  argument  arising  from  a  division  is  most  power- 
ful in  law.     6  Co.  60. 

Argumentum  ab  inconvenienti  est  vaUdum  in  lege ; 
quia  lex  non  permitHt  aliquod  inconveniens.  An 
argument  drawn  from  what  is  inconvenient  is  good 
in  law,  because  the  law  will  not  permit  any  incon- 
venience.    Co.  Litt.  258. 

Argumentum  ab  impossiWi  plvrimum  valet  in 
lege*  An  argument  deduced  from  authority  greatly 
avails  in  law.     Co.  Litt.  92. 

Argumentum  ab  authoritate  est  fortissimum  in 
lege.  An  argument  drawn  from  authority  is  the 
strongest  in  law.    Co.  Litt.  254. 

Argumentum  a  simUi  valet  in  lege.  An  argu- 
ment drawn  from  a  similar  case,  or  analogy,  avails 
ia  law.    Co.  Lift.  101. 

Aucupia  verborum  sunt  judice  indigna,  A  twist- 
ing of  language  is  unworthy  of  a  judge.  Hob.  343. 

Bona  fides,  non  patitur,  ut  bis  idem  exigatur. 
Natural  equity  or  good  faith  do  not  allow  us  to 
demand  twice  the  payment  of  the  same  thing. 
Dig.  50,  17,  57. 

Boni  juaHcis  est  ampliare  jurisaHcHonem.  It  is 
the  part  of  a  good  judge  to  enlarge  his  jurisdiction; 
that  is,  his  remedial  authority.    Chan.  Prec.  329; 

I  Wils.  284 ;  9  M.  &  Wels.  818. 

Boni  judieis  est  causas  Htiwn  derimere.  It  is  the 
doty  of  a  good  judge  to  remove  the  cause  of  litiga- 
tion.   2  Co.  Inst.  304. 

Bonmm  defendenHs  ex  integrd  causd.  malum  ex 
quoHbet  defectu.  The  good  of  a  defendant  arises 
from  a  perfect  case,  his  harm  from  some  defect. 

II  Co.  68. 

Bonum  judex  secundum  aqunm  et  bonum  judicata 
et  mquitatem  stricto  juri  prafert.  A  good  judge 
decides  according  to  justice  and  right,  and  prefers 
equity  to  strict  law.    Co.  Litt.  24. 

Bonum  necessarinm  extra  terminos  necessitatis  non 
est  bonum.  Necessary  good  is  not  good  beyond 
the  bounds  of  necessity.    Hob.  144. 

Casus  fortuiius  non  est  sperandus,  et  nemo  tenetur 
ietinare.  A  fortuitous  event  is  not  to  be  foreseen, 
sad  no  person  is  held  bound  to  divine  it.  4  Co.  66. 

Casus  omissus  et  oblivione  dolus  dispositioni  com- 
munis juris  relinquitur.  A  case  omitted  and  given 
to  oblivion  is  left  to  (be  disposal  of  the  common 
law.     5  Co.  37. 

Catdllajusti  possessa  amitii  non  possunt.  Chat- 
tels justly  possessed  cannot  be  lost.  Jenk.  Cent.  28. 

CataUa  reputantur  inter  minima  in  lege.  Chat- 
tels are  considered  in  law  among  the  minor  things. 
Jenk.  Cent.  52. 

Causa  proximo,  non  remota  spectatur.  The  im- 
mediate, and  not  the  remote  cause,  is  to  be  consi- 
dered.   Bac.  Max  Reg.  1. 


Caveat  emptor.    Let  the  purchaser  beware. 

Cavendum  est  a  fragmentie.  Beware  of  frag- 
ments.   Bacon,  Aph.  26. 

Cessante  causa,  cessat  effectus.  The  cause  ceas- 
ing, the  effect  must  cease. 

&i$t  le  crime  qui  fait  la  honte,  et  non  pas  Vtdia* 
faud.  It  is  the  crime  which  causes  the  shame, 
and  not  the  scaffold 

Charta  de  non  ente  non  valet.  A  charter  or  deed 
of  a  thing  not  in  being,  is  not  valid.  Co.  Litt.  56. 

Ckirograpkum  apud  debitorem  repertum  prasumi- 
tursolutum.  A  deed  or  bond  found  with  the  debtor 
is  presumed  to  be  paid. 

Circuitus  est  evUandus,  Circuity  is  to  be  avoided. 
5  Co.  31. 

Clausula  inconsuet*  semper  vndicunt  snspicianem. 
Unusual  clauses  always  induce  a  suspicion.  3  Co. 
81. 

Clausula  qua  abrogationem  excludit  ab  initio  non 
valet,  A  clause  in  a  law  which  precludes  its 
abrogation,  is  invalid  from  the  beginning.  Bacon's 
Max.  Res.  19,  p.  89. 

Clausula  vel  dispositio  inuHiu  per  prasumptionem 
remotam  vel  causam,  ex  post  facto  nonfulcitur.  A 
useless  clause  or  disposition  is  not  supported  by  a 
remote  presumption,  or  by  a  cause  arising  after- 
wards.   Bacon's  Max.  Reg.  21. 

Cogitationis  panam  nemo  patiiur.  No  one  is 
punished  for  merely  thinking  of  a  crime. 

Commodum  ex  injurid  sud  non  habere  debet.  No 
man  ought  to  derive  any  benefit  of  his  own  wrong. 
Jenk.  Cent.  161. 

Communis  error  facit  jus.  A  common  error 
makes  law.  What  was  at  first  illegal,  being  repeat- 
ed many  times,  is  presumed  to  have  acquired  the 
force  of  usage,  and  then  it  would  be  wrong  to  de- 
part from  it.  The  converse  of  this  maxim  is  com- 
munis error  non  facit  jus,  A  common  error  does 
not  make  law. 

Confessio  facta  in  judicio  omni  probations  major 
est.  A  confession  made  in  court  is  of  greater  effect 
than  any  proof.    Jenk.  Cent.  102;  11  Co.  30. 

Confirmare  nemo  potest  priusquam  jus  ei  ocri- 
derit.  No  one  can  confirm  before  the  right  accrues 
to  him.     10  Co.  48.  . 

Confirmatio  est  nulla,  ubi  donum  pretcedent  est 
invaltdum.  A  confirmation  is  null  wnere  the  pre- 
ceding gift  is  invalid     Co.  Litt.  295. 

Conjunctio  mariti  et  famina  est  de  jure  nature 
The  union  of  a  man  and  a  woman  is  of  the  law  of 
nature. 

Consensus  non  concubiius  facit  nuptiam.  Consent, 
not  lying  together,  constitutes  marriage. 

Consensus  facit  legem.  Consent  makes  the  law. 
A  contract  is  a  law  between  the  parties,  which 
can  acquire  force  only  by  consent. 

Consensus  tollit  errorem.  Consent  removes  or 
obviates  a  mistake.    Co.  Litt.  126. 

Consentientes  et  agentes  pari  pond  plectentur. 
Those  consenting  and  those  perpetrating  are  em- 
braced in  the  same  punishment.    5  Co.  80. 

Consequentue  non  est  consequentia.  A  conse- 
quence ought  not  to  be  drawn  from  another  conse- 
quence.    Bacon,  De  Aug.  Sci.  Aph.  16. 

ConsUU,  non  fraudulently  nulla  est  obligatio.  Ad- 
vice, unless  fraudulent,  does  not  create  an  obliga- 
tion. 

Constructio  contra  rationem  introduda,  potius 
usurpatio  quam  consuetudo  appellari  debet,  A  cus- 
tom introduced  against  reason  ought  rather  to  be 
called  an  usurpation  than  a  custom.    Co.  Litt.  1 13. 
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Constructio  legis  nonfacit  injuriam.  The  con- 
struction of  law  works  not  an  injury.  Co.  Lift. 
1S3 ;  Broom's  Max.  259. 

Consuetudo  debet  esse  certa.  A  custom  ought  to 
be  certain.    Dav.  33. 

Consuetude  est  optimus  interpret  legum.  Custom 
is  the  best  expounder  of  the  law.  2  Co.  Inst.  18; 
Dig.  1,  3,  37;  Jenk.  Cent.  273. 

Consuetude  est  altera  lex.  Custom  is  another 
law.    4  Co.  21. 

Consuetudo  loci  observanda  est.  The  custom  of 
the  place  is  to  be  observed.    6  Co.  67. 

Cottsueiudo  prascripta  et  legitirna  vincit  legem. 
A  prescriptive  and  legitimate  custom  overcomes 
the  law.     Co.  Litt.  113. 

Consuetudo  semel  reprobata  non  potest  ampKits 
induct.  Custom  once  .disallowed  cannot  again  be 
produced.     Dav.  33. 

Consuetudo  voluntis  ducit,  lex  mlentes  trahit. 
Custom  leads  the  willing,  law  compels  or  draws 
the  unwilling.    Jenk.  Cent.  274. 

Contestatio  litis^eget  terminos  contradtctarios.  An 
issue  requires  terms  of  contradiction ;  that  is,  there 
can  be  no  issue  without  an  affirmative  on  one  side 
and  a  negative  on  the  other. 

Contemporanea  exposiiio  est  optima  et  fortissimo, 
in  lege.  A  contemporaneous  exposition  is  the  best 
and  most  powerful  in  the  law.    2  Co.  Inst.  11. 

Contra  negantem  principia  non  est  disputandum. 
There  is  no  disputing  against  or  denying  princi- 
ples.    Co.  Litt.  43. 

Contra  non  voleniem  agere  nulla  eurrit  prascriptio 
No  prescription  runs  against  a  person  unable  to  act. 
Broom's  Max.  398. 

Contra  veritatem  lex  nunquam  aliquid  permittit. 
The  law  never  suffers  anything  contrary  to  truth. 

2  Co.  Inst.  252.     But  sometimes  it  allows  a  con- 
clusive presumption  in  opposition  to  truth.    See 

3  Bouv.  Inst.  n.  3061. 

Contractus  legem  ex  conventione  accipiunt.  The 
agreement  ot  the  parties  makes  the  law  of  the 
contract.    Dig.  16,  3,  1,  6. 

Contractus  ex  turpi  causd,  vel  contra  bonos  mores 
nullus  est.  A  contract  founded  on  a  base  and  un- 
lawful consideration,  or  against  good  morals,  U 
null.     Hob.  167;  Dig.  2,  14,  27,  4. 

Conventio  vincit  legem.  The  agreement  of  the 
parties  overcomes  or  prevails  against  the  law. 
Story,  Ag.  §  368.    See  Dig.  16,  3,  1,  6. 

Copulatio  verborum  indicat  accepiionem  in  eodem 
sensu.  Coupling  words  together  shows  that  they 
ought  to  be  understood  in  the  same  sense.  Bacon's 
Max.  in  Reg.  3. 

Corporalis  injuria  non  recipit  asHmoHonem  de 
futuro.  A  personal  injury  does  not  receive  satis- 
faction from  a  future  course  of  proceeding.  Bacon's 
Max.  Reg.  6. 

Cuilibet  in  arte  sua  heriio  credendum  est.  Every 
one  should  be  believed  skilful  in  his  own  art  Co. 
Litt.  125.    Vide  Experts;  Opinion. 

Cujus  est  commodum  ejus  debet  esse  incommodum. 
He  who  receives  the  benefit  should  also  bear  the 
disadvantage. 

Cujus  est  dare  ejus  est  disponere.  He  who  has  a 
right  to  give,  has  the  right  to  dispose  of  the  gift. 

Cujus  per  errorem  daii  repetilio  est,  ejus  consultd 
dati  donatio  est.  Whoever  pays  by  mistake  what 
he  does  not  owe,  may  recover  it  back;  but  he  who 
pays,  knowing  he  owes  nothing;  is  presumed  to 
give.     Dig.  50,  17,  53. 

Cujus  est  solum,  ejus  est  usque  ad  catlum.    He 


who  owns  the  soil,  owns  up  to  the  sky.  Co.  Litt. 
4  a;  Broom's  Max.  172;  Shep.  To.  90;  2  Bouv. 
Inst.  n.  15,  70. 

Cujus  est  divisio  alterius  est  eledio.  Which  ever 
of  two  parties  has  the  division,  the  other  has  the 
choice.     Co.  Litt.  166. 

Cujusque  rti  potissima  pars  principium  est.  The 
principal  part  of  everything  is  the  beginning. 
Dig.  1,  2,  1;  10  Co.  49. 

Culpa  tenet  suos  auctores.  A  fault  finds  its  own 
authors. 

Culpa  est  vmmiscere  se  ret  ad  se  non  pertinenti. 
It  is  a  fault  to  meddle  with  what  does  not  belong 
to  or  does  not  concern  you.     Dig.  50,  17,  36. 

Culpa  patna  par  esto.  Let  the  punishment  be 
proportioned  to  the  crime. 

Culpa  lata  aquiparatur  dolo.  A  concealed  fault 
is  equal  to  a  deceit. 

Cut  pater  est  populus  non  habet  tile  patrem.  He 
to  whom  the  people  is  father,  has  not  a  father.  Co. 
Litt.  123. 

Cum  confitente  spettte  mitius  est  agendum.  One 
making  a  voluntary  confession,  is  to  be  dealt  with 
more  mercifully.    4  Co.  Inst.  66. 

Cum  duo  inter  se  pugnanha  reperiunlur  in  testa- 
mento  ultimum  raium  est.  When  two  things  re- 
pugnant to  each  other  are  found  in  a  will,  the  last 
is  to  be  confirmed.    Co.  Litt.  112. 

Cum  legitime  nuptia  facta  suntf  patrem  liberi 
sequuntur.  Children  born  under  sr  legitimate  mar- 
riage follow  the  condition  of  the  father. 

Cum  adsunt  tesiimonia  rerum  quid  opus  est  verbis. 
When  the  proofs  of  facts  are  present,  what  need  is 
there  of  words.    2  Buls.  53. 

Curiosa  et  capiiosa  interpretatio  in  lege  reprobatur. 
A  curious  and  captious  interpretation  in  the  law  is 
to  be  reproved.     1  Buls.  6. 

Currit  tempos  contra  desides  et  sui  juris  contempt 
tores.  Time  runs  against  the  slothful  and  those 
who  neglect  their  rights. 

Cursus  curia  est  lex  curia.  The  practice  of  the 
court  is  the  law  of  the  court.    3  Buls.  53.' 

De  fide  et  officio  judicis  non  recipitur  quastio; 
sed  de  scientiay  she  error  sit  juris  swe  facti.  Of 
the  credit  and  duty  of  a  judge,  no  question  can 
arise;  but  it  is  otherwise  respecting  his  knowledge, 
whether  he  be  mistaken  as  to  the  law  or  fact. 
Bacon's  Max.  Reg.  17. 

De  jure  judices,  de  facto  juratores9  respondent. 
The  judges  answer  to  the  law,  the  jury  to  the 
facts. 

De  minimis  non  curat  lex.  The  law  does  not 
notice  or  care  for  trifling  matters.  Broom's  Max. 
333;  Hob.  88;  5  Hill,  N.  Y.  Rep.  170. 

De  morte  hominis  nulla  est  cunctatio  longa. 
When  the  death  of  a  human  being  may  be  the  con- 
sequence, no  delay  is  long.  Co.  Litt.  134.  When 
the  question  is  on  the  life  or  death  of  a  man,  no 
delay  is  too  long  to  admit  of  inquiring  into  facts. 

Dp  non  apparentibus  et  non  existentibus  eodem 
est  ratio.  The  reason  is  the  same  respecting  things 
which  do  not  appear,  and  those  which  do  not  exist. 

De  similibus  ad  simiHa  eodem  ratione  proceden- 
dum  est.  From  similars  to  similars,  we  are  to 
proceed  by  the  same  rule. 

De  similibus  idem  est  judicium.  Concerning 
similars  the  judgment  is  the  same.    7  Co.  18. 

Debet  esse  finis  litium.  There  ought  to  be  an 
end  of  law  suits.    Jenk.  Cent.  61. 

Debet  quis  juri  subjacere  ubi  delinquit.    Every 
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one  ought  to  be  subject  to  the  law  of  the  place 
where  he  offends.     3  Co.  Inst.  34. 

Debile  fundamentum,  fallit  opus.  Where  there 
is  a  -weak  foundation,  the  work  falls.  2  Bouv. 
Inst.  n.  2068. 

Debita  sequuniur  personam  debitoris.  Debts  fol- 
low the  person  of  the  debtor.  Story,  Confl.  of 
Laws,  4  362. 

Debitor  non  preesumttur  donare.  A  debtor  is 
not  presumed  to  make  a  gift.  See  1  Blames'  Eq. 
212;  Dig.  50,  16,  108. 

Debitum  et  contractus  non  sunt  nullius  loci* 
Debt  and  contract  are  of  no  particular  place. 

Delegata  potestas  non  potest  delegari.  A  dele- 
gated authority  cannot  be  again  delegated.  2  Co. 
last.  597;  5  Bing.  N.  C.  310;  2  Bouv.  Inst.  n. 
1300. 

Delegatus  non  potest  delegare,  A  delegate  or 
deputy  cannot  appoint  another.  2  Bouv.  Inst.  n. 
1936;  Story,  Ag.  §  13. 

Derativa  potestas  non  potest  esse  major  primiiwa. 
The  power  which  is  derived  cannot  be  greater 
than  that  from  which  it  is  derived. 

Derogatur  legi,  cum  pars  detrahilur;  abrogatur 
legi,  cum  prorsus  tollitur.  To  derogate  from  a 
law  is  to  enact  something  contrary  to  it;  to  abro- 
gate a  law,  is  to  abolish  it  entirely.  Dig.  50,  16, 
102.     See  1  Bouv.  Inst.  n.  91. 

Designatio  unius  est  exclusio  alterins,  et  expressum 
facii  cessare  taciturn.  The  appointment  or  desig- 
nation of  one  is  the  exclusion  of  another;  and  that 
expressed  makes  that  which  is  implied  cease.  Co. 
Litt.  210. 

Dies  dominicus  non  est  juridicus.  Sunday  is  not 
a  day  in  law.  Co.  Litt.  135  a;  2  Saund.  291.  See 
Sunday. 

Dies  inceptus  pro  compUio  habetur.  The  day  of 
undertaking  or  commencement  of  the  business  is 
held  as  complete. 

Dies  incertus  pro  condilione  habetur,  A  day  un- 
certain is  held  as  a  condition. 

Dilationes  in,  lege  sunt  odiosa  Delays  in  law  are 
odious. 

Disparata  non  debent  jungi.  Unequal  things 
ought  not  to  be  joined.    Jenk.  Cent.  24. 

Dvtpensatio  est  vulnus,  quod  vulnerat  jus  com- 
mune, A  dispensation  is  a  wound  which  wounds 
a  common  right.    Dav.  69. 

Dissimilum  dusimilis  est  ratio.  Of  dissimilars 
the  rule  is  dissimilar.     Co.  Litt.  191. 

DicinaHo  non  interpretaiio  est,  qua  omnino  recedit 
a  litera.  It  is  a  guess  not  interpretation  which 
altogether  departs  from  the  letter.  Bacon's  Max. 
in  Beg.  3,  p.  47. 

Dolosus  versatur  generalibus.  A  deceiver  deals 
in  generals.    2  Co.  34. 

Dolus  auctoris  non  nocet  successori.  The  fraud 
of  a  possessor  does  not  prejudice  the  successor. 

Dolus  circuitu  non  purgator.  Fraud  is  not  purged 
by  circuity.     Bacon's  Max.  in  Reg.  1. 

Domus  sua  cuique  est  tutisstmum  refugium. 
Every  man's  house  is  his  castle.    5  Rep.  92. 

Domus  tutisstmum  cuique  refugium  atque  recepta- 
culum.  The  habitation  of  each  one  is  an  inviolable 
asylum  for  him.    Dig.  2,  4, 18. 

Donatio  perficitur  possessions  accipientis.  A  gift 
is  rendered  complete  by  the  possession  of  the  re- 
ceiver. See  1  Bouv.  Inst.  n.  712;  2  John.  52;  2 
Leigh,  337. 

Donatio  non  pressumitur.  A  gift  is  not  presumed. 

Donatur  nunquam  desinit  possidere  antequam  do- 


natarius  incipiat  possidere.  He  that  gives  never 
ceases  to  possess  until  he  that  receives  begins  to 
possess.    Dyer,  281. 

Dormiunt  aUquando  leges*  nunquam  moriuntur. 
The  laws  sometimes  sleep,  but  never  die.  2  Co. 
Inst.  161. 

Dos  de  dote  peti  non  debet.  Dower  ought  not  to 
be  sought  from  dower.    4  Co.  122. 

Duos  uxores  eodem  tempore  habere  non  potest.  It 
is  not  lawful  to  have  two  wives  at  one  time.  Inst. 
1,  10,  6. 

Duo  non  possunt  in  solido  unam  rem  possidere. 
Two  cannot  possess  one  thing  each  in  entirety. 
Co.  Litt.  368. 

Duplicationem  possibilitaiis  lex  non  palitur.  It 
is  not  allowed  to  double  a  possibility.  1  Roll.  R. 
321. 

Ea  est  aedpienda  interpretation  qui  vitio  curet. 
That  interpretation  is  to  be  received,  which  will 
not  intend  a  wrong.    Bacon's  Max.  Reg.  3,  p.  47. 

Ei  incumbit  probatio  qui  dicit,  non  qui  negat. 
The  burden  of  the  proof  lies  upon  him  who  af- 
firms, not  he  who  denies.  Dig.  22,  3,  2 ;  Tait  on 
Ev.  1;  1  Phil.  Ev.  194;  1  Greenl.  Ev.  §  74;  3 
Louis.  R.  83;  2  Dan.  l'r.  408;  4  Bouv.  Inst.  n. 
4411. 

Ei  niliil  turpet  cui  nihil  satis.  To  whom  nothing 
is  base,  nothing  is  sufficient.    4  Co.  Inst.  53. 

Ejus  est  non  nolle,  qui  potest  veils.  He  who  may 
consent  tacitly,  may  consent  expressly.  Dig.  50, 
17,8. 

Ejus  est  periculum  cujus  est  dominium  aut  com- 
modum.  He  who  has  the  risk  has  the  dominion 
or  advantage. 

Electd  und  vid,  non  datur  recursus  ad  alteram. 
When  there  is  concurrence  of  means,  be  who  has 
chosen  one  cannot  have  recourse  to  another.  10 
Toull.  n.  170. 

Electio  semel  facta,  et  placitum  testatum,  non 
patitur  regressum.  Election  once  made,  and  plea 
witnessed,  suffers  not  a  recall.    Co.  Litt.  146. 

Electiones  fiant  rite  et  libere  sine  inierruptione 
aUqua.  Elections  should  be  made  in  due  form 
and  freely,  without  any  interruption.  2  Co.  Inst. 
169. 

Enumeraiio  vnfirmat  regulam  in  casibus  non  enu- 
meratis.  Enumeration  affirms  the  rule  in  cases 
not  enumerated.    Bac.  A  ph.  17. 

Equality  is  equity.  Francis1  Max.,  Max.  3;  4 
Bouv.  Inst.  n.  3725. 

Equity  suffers  not  a  right  without  a  remedy. 
4  Bouv.  Inst.  n.  3726. 

Equity  looks  upon  that  as  done,  which  ought  to 
be  done.  4  Bouv.  Inst.  n.  3729;  1  Fonbl.  Eq.  b. 
1,  ch.  6,  s.  9,  note;  3  Wheat.  563. 

Error  fucatus  nudd  veritate  in  multis  est  proba- 
bilior;  et  sapenumero  rationibus  vincit  veritatem 
error.  Error  artfully  colored  is  in  many  things 
more  probable  than  naked  truth;  and  frequently 
error  conquers  truth  and  reasoning.    2  Co  73. 

Error  juris  nocet.  Error  of  law  is  injurious. 
See  4  Bouv.  Inst.  n.  3828. 

Error  qui  non  resistitur,  approbatur.  An  error 
not  resisted  is  approved.    Doct.  &  Stud.  c.  70. 

Error  scribentis  nocere  non  debet.  An  error  made 
by  a  clerk  ought  not%to  injure;  a  clerical  error 
may  be  corrected. 

Errores  ad  sua  principia  referre,  est  refellere. 

To  refer  errors  to  their  origin  is  to  refute  them. 
3  Co.  Inst.  15. 
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Est  autem  vis  legem  simulant.  Violence  may 
also  put  on  the  mask  of  law. 

Est  boni  judicis  ampliare  jurisdidionem.  It  is 
the  part  of  a  good  judge  to  extend  the  jurisdiction. 

Ex  antecedentibus  et  consequentibus  fit  optima  in- 
terpret alio.  The  best  interpretation  is  made  from 
antecedents  and  consequents.  .  2  Co.  Inst.  317. 

Ex  diuturmtaie  temporis,  omnia  prasumuntur 
mUmnUer  esse  acta.  From  length  of  time,  all 
things  are  presumed  to  have  been  done  in  due 
form.    Co.  Litt.  6;  1  Greenl.  Ev.  §  20. 

Ex  dolo  malo  nan  oritur  actio.  Out  of  fraud  no 
action  arises.    Cowper,  343;  Broom's  Max.  349. 

Ex  facto  jut  oritur*  Law  arises  out  of  fact ; 
that  is,  its  application  must  be  to  facts. 

Ex  malificio  non  oritur  contractus*  A  contract 
cannot  arise  out  of  an  act  radically  wrong  and  ille- 
gal.   Broom's  Max.  851. 

Ex  muUitudine  signorum ,  colligitur  identitas  vera. 
From  the  great  number  of  signs  true  identity  may 
be  ascertained.    Bacon's  Max.  in  Reg.  25. 

Ex  nudo  pacto  non  oritur  actio.  No  action  arises 
on  a  naked  contract  without  a  consideration.  See 
Nudum  Pactum. 

Ex  tola  materia  emergat  resolutio.  The  con- 
struction or  resolution  should  arise  out  of  the 
whole  Bubject  matter.    Wingate's  Max.  238. 

Ex  turpi  causa  non  oritur  actio.  No  action 
arises  out  of  an  immoral  consideration. 

Ex  turpi  contractu  non  oritur  actio*  No  action 
arises  on  an  immoral  contract. 

Ex  uno  duces  omnes.  From  one  thing  you  can 
discern  all. 

Excusat  out  extenuat  delictum  in  capitaUbus, 
quod  non  operatur  idem  in  civilibus.  A  wrong  in 
capital  cases  is  excused  or  palliated  which  would 
not  be  so  treated  in  civil  matters.  Bacon's  Max. 
Reg.  7. 

Exceptio  ejus  rei  cujus  petiiur  dissolutio  nulla 
est.  There  can  be  no  plea  of  that  thing  of  which 
the  dissolution  is  sought.    Jenk.  Cent.  37. 

Exceptio  falsi  omnium  ultima.  A  false  plea  is 
the  basest  of  all  things. 

Exceptio  firmed  regulam  in  contrarium.  The 
exception  affirms  the  rule  in  contrary  cases.  Bac. 
Aph.  17. 

Exceptio  firmat  regulam  in  casibus  non  exceptis. 
The  exception  affirms  the  rule  in  cases  not  ex- 
cepted.    Bac.  Aph.  17. 

Exceptio  nulla  est  versus  actionem  qua  exctp- 
tionem  perimit.  There  can  be  no  plea  against  an 
action  which  entirely  destroys  the  plea.  Jenk. 
Cent.  106. 

Exceptio  probat  regulam  de  rebus  non  exceptio. 
An  exception  proves  the  rule  concerning  things 
not  excepted.     11  Co.  41. 

Exceptio  quoque  regulam  declared.  The  excep- 
tion also  declares  the  rule.     Bac.  Aph.  17. 

Exceptio  semper  ultima  ponenda  est.  An  excep- 
tion is  always  to  be  put  last.    9  Co.  53. 

Executio  est  finis  etfructus  legis.  An  execution 
is  the  end  and  the  fruit  of  the  law.  Co.  Litt.  289. 

Executio  juris  non  habet  injuriam.  The  execu- 
tion of  the  law  causes  no  injury.  2  Co.  Inst.  482; 
Broom's  Max.  57. 

Exempla  illustrant  non  restringunt  legem.  Ex- 
amples illustrate  and  do  not  restrict  the  law.  Co. 
Litt.  24. 

Expedit  reipublias  ut  sit  finis  lUtum.  It  is  for 
the  public  good  that  there  be  an  end  of  litigation. 
Co.  Litt.  303. 


Exprtssanocent.nonexpressanonnocent.  Things 
expressed  may  be  prejudicial ;  things  not  expressed 
are  not.    See  Dig.  50,  17, 195. 

Expressio  eorum  qua  tacite  insunt  nihil  operatur. 
The  expression  of  those  things*  which  are  tacitly 
implied  operates  nothing. 

Expressio  unius  est  exclusio  aUerius.  The  ex- 
pression of  one  thing  is  the  exclusion  of  another. 

Expressum  facU  cessare  taciturn.  What  is  ex- 
pressed renders  what  is  implied  silent. 

Extra  legem  positus  est  emitter  mortuus.  One 
out  of  the  pale  of  the  law,  (an  outlaw,)  is  civilly 
dead. 

Extra  territorium  jus  dicenti  nonparetur  impum. 
One  who  exercises  jurisdiction  out  of  his  territory 
is  not  obeyed  with  impunity. 

Facta  sunt  poteutiora  verbis*  Facts  are  more 
powerful  than  words. 

Factum  djudice  quod  ad  ejus  officium  non  spectat% 
non  ratum  est.  An  act  of  a  judge  which  does  not 
relate  to  his  office,  is  of  no  force.     10  Co.  76. 

Factum  negantis  nulla  probatio*  Negative  facta 
are  not  proof. 

Factum  non  dicitur  quod  non  per  sever  at.  It 
cannot  be  called  a  deed  which  does  not  hold  out 
or  persevere.    5  Co.  96. 

Factum  unius  alteri  nocere  non  debet*  The  deed 
of  one  should  not  hurt  the  other.    Co.  Litt.  152. 

Facultas  probattonum  non  est  angustanda.  The 
faculty  or  right  of  offering  proof  is  not  to  be  nar- 
rowed.   4  Co.  Inst.  279. 

Falsa  demonstratio  non  nocet.  A  false  or  mis- 
taken description  does  not  vitiate.  6  T.  R.  676 ; 
see  2  Story's  Rep.  291;  1  Greenl.  Ev.  {  301. 

Falsa  orthographia*  site  falsa  grammatical  non 
vitiat  concessionem.  False  spelling  or  false  gram- 
mar do  not  vitiate  a  grant.  9  Co.  48;  Sheph.  To. 
55. 

Falsus  in  %no9falsus  in  omnibus.  False  in  one 
thing,  false  in  everything.     1  Sumn.  356. 

Fiatjustitia  not  calum.  Let  justice  be  done, 
though  the  heavens  should  fall. 

Felonia  implicaturin  quoKbet  prodiiione.  Felony 
is  included  or  implied  in  every  treason.  3  Co. 
Inst.  15. 

Festinatio  justitue  est  noverca  infortunU.  The 
hurrying  of  justice  is  the  stepmother  of  misfor- 
tune.   Hob.  97. 

Fiat  mrout,  fieri  consnerit.  nU  temere  norandunu 
Let  it  be  done  as  formerly,  let  nothing  be  done 
rashly.    Jenk.  Cent.  116. 

Fidio  est  contra  veritattm*  sed  pro  veritate  ha- 
betur.  Fiction  is  against  the  truth,  but  it  is  to 
have  truth. 

Finis  rei  attendendus  est*  The  end  of  a  thing  is 
to  be  attended  to.    3  Co.  Inst.  51 

Finis  finem  litibus'imponit.  The  end  puts  aa 
end  to  litigation.    3  Inst.  78. 

Finis  unius  diet  est  principium  alterius.  The 
end  of  one  day  is  the  beginning  of  another.  2 
Buls.  305. 

Firmior  et  potenHor  est  operatic  legis  quatn  dis- 
positio  hominis.  The  disposition  of  law  is  firmer 
and  more  powerful  than  the  will  of  man.  Co. 
Litt.  102. 

Flumina  et  portus  publica  sunt*  ideoque  jut 
piscandi  omnibus  commune  est.  Rivers  and  ports 
are  public,  therefore  the  right  of  fishing  there  is 
common  to  all. 

Famina  ab  omnibus  officii*  civilibus  vel  publicis 
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remote  sunt.  Women  are  excluded  from  all  civil 
and  public  charges  or  offices.    Dig.  50,  17,  2. 

Forma  legalis  forma  essentialis.  Legal  form  is 
essential  form.     10  Co.  100. 

Forma  now  obsercata,  infertur  adnullaiio  actus. 
When  form  is  not  observed  a  nullity  of  the  act  is 
inferred.     12  Co.  7. 

Forstdlarius  est  pauperum  depressor,  et  totius 
amsmunUatis  et  patria  publicum  inimicus.  A  fore- 
staller  is  an  oppressor  of  the  poor,  and  a  public 
enemy  to  the  -whole  community  and  the  country. 
3  Co.  Inst.  106. 

Fortior  est  custodia  legis  quam  hominis.  The 
custody  of  the  law  is  stronger  than  that  of  man. 
2  Roll.  R.  325. 

Fortior  et  potenHor  est  disposUio  legis  quam 
hominis.  The  disposition  of  the  law  is  stronger 
and  more  powerful  than  that  of  man.  Co.  Litt. 
234. 

Fraus  est  celarefraudem.  It  is  a  fraud  to  con- 
ceal a  fraud.     1  Vern.  270. 

Fraus  est  odiosa  et  non  prasumenda.  Fraud  is 
odious  and  not  to  be  presumed.    Cro.  Car.  550. 

Fraus  et  dolus  nemisdpatrocianaridebent.  Fraud 
and  deceit  should  excuse  no  man.    3  Co  78. 

Fraus  et  jus  nunquam  cohabitant.  Fraud  and 
justice  never  agree  together.    Wing.  680. 

Fraus  latet  in  generations.  Fraud  lies  hid  in 
general  expressions. 

Fraus  meretur  fraudem.  Fraud  deserves  fraud. 
Plow.  100.     This  is  very  doubtful  morality. 

Fructus  pendente*  pars  fundi  videutnr.  Hanging 
fruits  make  part  of  the  land.  Dig.  6,  1,44;  2 
Bouv.  Inst.  n.  1578.    See  Larceny, 

Fructus  perceptos  villa  non  esse  constat.  Gathered 
fruits  do  not  make  a  part  of  the  house.  Dig.  19, 
1, 17,  1  j  2  Bouv.  Inst  n.  1578. 

Frustrd  est  potentia  qua  nuncquam  venU  in 
actum.  The  power  which  never  comes  to  be  ex- 
ercised is  vain.    2  Co.  51. 

Frustrd  feruntur  legis  nisi  subditis  et  obedientibus. 
Laws  are  made  to  no  purpose  unless  for  those 
who  are  subject  and  obedient.    7  Co.  13. 

Frustrd  legis  auxitium  quarit  qui  in  legem  com- 
mittit.  Vainly  does  he  who  offends  against  the 
law,  seek  the  help  of  the  law. 

Frustrd  petis  quod  stutim  alteri  reddere  cogeris. 
Vainly  you  ask  that  which  you  will  immediately 
be  compelled  to  restore  to  another,  Jenk.  Cent. 
256. 

Frustrd  probatur  quod  probatum  non  relevat.  It 
is  vain  to  prove  that  which  if  proved  would  not 
aid  the  matter  in  question. 

Furiosus  absentis  loco  est.  The  insane  is  com- 
pared to  the  absent.    Dig.  50,  17,  24,  1.. 

Furiosus  solo  furore  punitur.  A  madman  is 
punished  by  his  madness  alone.,   Co.  Litt.  247. 

Furtum  non  est  ubi  hdttum  habet  detentions  per 
iominum  rei.  It  is  not  theft  where  the  commence- 
ment of  the  detention  arises  through  the  owner  of 
the  thing.    3  Co.  Inst.  107. 

-GemermU  ionium  valet  in  generations,  quantum 
uugulare  singulis.  What  is  general  prevails  or  is 
worth  as  much  among  things  general,  as  what  is 
particular  among  things  particular.     11  Co.  59. 

Generate  dictum  generaliter  est  interpretandum. 
A  general  expression  is  to  be  construed  generally. 
S  Co.  116. 

Generate  nihil  cerium  wtpticdi,  A  general  ex- 
pression implies  nothing*  certain.    2  Co.  34. 

Vol.  H.  —I 


Generatia  sunt  praponenda  singularibus.  Gene- 
ral things  are  to  be  put  before  particular  things. 

Generatia  verba  sunt  generaliter  inteUigenda. 
General  words  are  understood  in  a  general  sense. 

3  Co.  Inst.  76. 

Generatis  clausula  non  porrigitur  ad  ea  qua  antea 
specialiter  sunt  comprehensa.  A  general  clause 
does  not  extend  to  those  things  which  are  pre- 
viously provided  for  specially.    8  Co.  154. 

Haredem  Dens  facit,  non  homo.  God  and  not 
man,  makes  the  heir. 

Haredem  est  nomen  colledivum.  Heir  is  a  col- 
lective name. 

Boris  est  nomen  juris,  fllius  est  nomen  natures. 
Heir  is  a  term  of  law,  son  one  of  nature. 

Hares  est  aut  jure  proprietatis  out  jure  represent 
tationis.  An  heir  is  either  by  right  of  property  or 
right  of  representation.    3  Co.  40.  % 

Hares  est  alter  ipse,  etfilius  est  pars  patris.  An 
heir  is  another  self,  and  a  son  is  a  part  of  the 
father. 

Hares  est  eadem  persona  cum  antecessore.  The 
heir  is  the  same  person  with  the  ancestor.  Co. 
Litt.  22. 

Hares  haredis  mei  est  mens  hares.  The  heir  of 
my  heir  is  my  heir. 

Hares  legitimus  est  quern  nuptia  demonstrant. 
He  is  the  lawful  heir  whom  the  marriage  demon- 
strates. 

He  who  has  committed  iniquity,  shall  not  have 
equity.    Francis9  Max.,  Max.  2. 

He  who  will  have  equity  done  to  him,  must  do 
equity  to  the  same  person.  4  Bouv.  Inst.  n.  3723. 

Hominum  causd  jus  constiiutum  est.  Law  is 
established  for  the  benefit  of  man. 

M  quod  nostrum  est,  sine  facto  nostro  ad  altum 
transferi  non  potest.  What  belongs  to  us  cannot 
be  transferred  to  another  without  our  consent. 
Dig.  50,  17,  11.  But  this  must  be  understood 
with  this  qualification,  that  the  government  may 
take  property  for  public  use,  paying  the  owner  its 
value.  The  title  to  property  may  also  be  acquired, 
without  the  consent  of  the  owner,  by  a  judgment 
of  a  competent  tribunal. 

Id  cerium  est  quod  cerium  reddi  potest.  That  is 
certain  which  may  be  rendered  certain.  1  Bouv. 
Inst.  n.  929;  2  Bl.  Com.  143;  4  Kent,  Com.  462; 

4  Pick.  179. 

Idem  agens  et  patiens  esse  non  potest.  One  cannot 
be  agent  and  patient,  in  the  same  matter.  Jenk. 
Cent.  40. 

Idem  est  facers,  et  nolle  prohibere  cum  possis.  It 
is  the  same  thing  to  do  a  thing  as  not  to  prohibit  it 
when  in  your  power.    3  Co.  Inst.  158. 

Idem  est  nonprobari  et  non  esses  non  deficit  jus, 
sedprobatio.  What  does  not  appear  and  what  is 
not  is  the  same;  it  is  not  the  defect  of  the  law, 
but  the  want  of  proof. 

Idem  est  nihil  dicere  et  insufflcienier  dicere.  It  is 
the  same  thing  to  say  nothing  and  not  to  say  it 
sufficiently.    2  Co.  Inst.  178. 

Idem  est  scire  aut  scire  debet  aut  potuisse.  To  be 
able  to  know  is  the  same  as  to  know.  This  maxim 
is  applied  to  the  duty  of  every  one  to  know  the 
law. 

Idem  non  esse  et  non  apparet.  It  is  the  same 
thing  not  to  exist  and  not  to  appear.  Jenk.  Cent. 
207. 

Idem  semper  anttcedenti  proximo  refertur.    The 
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same  is  always  referred  to  its  next  antecedent. 
Co.  Litt.  385. 

Hentitas  vera  colligiiur  ex  multitudine  signorum. 
True  identity  is  collected  from  a  number  of  signs. 

Id  perfectum  est  quod  ex  omnibus  suis  parHbus 
constat.  That  is  perfect  which  is  complete  in  all 
its  parts.    9  Co.  9. 

Id  possumus  quod  dejure  possumus.  We  may  do 
what  iB  allowed  by  law.    Lane,  116. 

Ignorantia  excusatur,  non  juris  sed  facti.  Igno- 
rance of  fact  may  excuse,  but  not  ignorance  of  law. 
See  Ignorance. 

Ignorantia  legis  neminem  excusat.  Ignorance  of 
law  never  excuses.  See  Ignorance;  4  Bouv.  Inst, 
n.  3828. 

Ignorantia  facti  excusat,  ignorantia  juris  non  ex- 
cusat. Ignorance  of  facts  excuses,  ignorance  of 
law  does  not  excuse.  1  Co.  177;  4  Bouv,  Inst  n. 
3828.    See  Ignorance. 

Ignorantia  judicis  est  calamUas  innocentis.  The 
ignorance  of  the  judge  is  the  misfortune  of  the 
innocent.    2  Co.  Inst.  591. 

Ignorantia  terminis  ignoratur  et  ars.  An  igno- 
rance of  terms  is  to  be  ignorant  of  the  art.  Co. 
Litt.  2. 

Mud  quod  alias  licitum  non  est  necessitas  facii 
licitum,  et  necessitas  inducit  prwilegUtm  quod  jure 
privatur.  That  which  is  not  otherwise  permitted, 
necessity  allows,  and  necessity  makes  a  privilege 
which  supersedes  the  law.     10  Co.  61. 

Imperitia  culpa  annumeratur,  Ignorance,  or 
want  of  skill,  is  considered  a  negligence,  for  which 
one  who  professes  skill  is  responsible.  Dig.  50, 
17,  132 ;  1  Bouv.  Inst.  n.  1004. 

Impersonalitas  non  concludit  nee  ligat.  Imper- 
sonality neither  concludes  nor  binds.  Co.  Litt.  352. 

bnpotentia  excusat  legem*  Impossibility  excuses 
the  law.    Co.  Litt.  29. 

fmpunitas  continuum  affectum  trtbuit  delinquenti. 
Impunity  offers  a  continual  bait  to  a  delinquent. 
4  Co.  45. 

In  alternativis  electio  est  debitoris.  In  alternatives 
there  is  an  election  of  the  debtor. 

In  cedificiis  lapis  male  positus  non  est  removendus. 
A  stone  badly  placed  in  a  building  is  not  to  be 
removed.     11  Co.  69. 

In  equali  jure  melior  est  conditio  possidentis* 
When  the  parties  have  equal  rights,  the  condition 
of  the  possessor  is  the  better.  Mitf.  £q.  PI.  215; 
Jer.  Eq.  Jur.  285;  1  Madd.  Ch.  Pr.  170;  Dig.  50, 
17,  128.     Plowd.  296. 

In  commode  hate  pactio,  ne  dolus  prastetur,  rata 
non  est.  If  in  a  contract  for  a  loan  there  is  inserted 
a  clause  that  the  borrower  shall  not  be  answerable 
for  fraud,  such  clause  is  void.    Dig.  13,  6, 17. 

In  conjunctwis  oportet  utramque  partem  esse 
veram.  In  conjunctives  each  part  ought  to  be 
true.    Wing.  13. 

In  consvmili  casu  consvmde  debet  esse  remedium. 
In  similar  cases  the  remedy  should  be  similar. 
Hard.  65. 

In  contractions,  benigna;  in  testamentis,  benignior; 
inrestitutionibus,  benignissima  inter^retatio  facienda 
est.  In  contracts,  the  interpretation  or  construc- 
tion should  be  liberal;  in  wills,  more  liberal;  in 
restitutions,  most  liberal.    Co.  Litt.  112. 

In  conventions  contrahensium  voluntatem  potius 
quam  verba  spectari  placuit.  In  the  agreements  of 
the  contracting  parties,  the  rule  is  to  regard  the 
intention  rather  than  the  words.  Dig.  50,  16, 
819. 


In  criminaUbus,  probatumes  debeni  esse  luce  cla 
riores.  In  criminal  cases,  the  proofs  ought  to  be 
clearer  than  the  light.    3  Co.  Inst.  210. 

In  criminalibus  sufficit  generaUs  malitia  inten- 
tionis  cum  facto  paris  gradus.  In  criminal  cases  a 
general  intention  is  sufficient,  when  there  is  an 
act  of  equal  or  corresponding-  degree.  Bacon's 
Max.  Reg.  15. 

In  disjunciivis  sufficit  alteram  partem  esse  veram. 
In  disjunctives,  it  is  sufficient  if  either  part  be 
true.     Wing.  13. 

In  dubiis  magis  dignum  est  accipiendum.  In 
doubtful  cases  the  more  worthy  is  to  be  taken. 
Branch's  Prin.  h.  t. 

In  dubiis  non  prasumitur  pro  testamento.  In 
doubtful  cases  there  is  no  presumption  in  favor  of 
the  will.    Cro.  Car.  51. 

In  dubio  hoc  legis  constructio  quam  verba  osten- 
dunt.  In  a  doubtful  case,  that  is  the  construction 
of  the  law  which  the  words  indicate.  Br.  Pr.  h.  t. 

In  dubio  pars  melior  est  sequenda.  In  doubt,  the 
gentler  course  is  to  be  followed. 

in  dubio,  sequendum  quod  tuiius  est.  In  doubt, 
the  safer  course  is  to  be  adopted. 

In  to  quod  plus  sit,  semper  inest  et  minus.  The 
less  is  included  in  the  greater.    50,  17,  110. 

In  facto  quod  se  habet  ad  bonum  et  malum  magu 
de  bono  quam  de  malo  lex  intendit.  In  a  deed  which 
may  be  considered  good  or  bad,  the  law  looks 
more  to  the  good  than  to  the  bad.    Co.  Litt.  78. 

In  favorabUibus  magis  attendUur  quod  prodcsl 
quam  quod  nocet.  In  things  favored  what  does 
good  is  more  regarded  than  what  does  harm.  Bac. 
Max.  in  Reg.  12. 

In  fictione  juris,  semper  subsistU  aquitas.  In  a 
fiction  of  law,  equity  always  subsists.   11  Co.  51 

In  judiciis  minori  atati  sucuritur.  In  judicial 
proceedings,  infancy  is  aided  or  favored. 

Injudicio  non  creditur  ntsijuratis.  In  law  none 
is  credited  unless  he  is  sworn.  All  the  facts  must 
when  established,  by  witnesses,  be  under  oath  or 
affirmation.    Cro.  Car.  64. 

Injure  non  remota  causa,  sed  proxima  spectatur. 
In  law  the  proximate,  and  not  the  remote  cause, 
is  to  be  looked  to.    Bacon's  Max.  Reg.  1. 

In  majore  summd  continetur  minor.  In  the 
greater  sum  is  contained  the  less.    5  Co.  115. 

In  maleficio  ratihabitio  mandato  comparatur.  He 
who  ratifies  a  bad  action  is  considered  as  having 
ordered  it.    Dig.  50,  17,  152,  2. 

In  mercibus  illiciiis  non  sit  commercium.  No 
oommerce  should  be  in  illicit  goods.  3  Kent, 
Com.  262,  n. 

In  maximd  potentid  minima  licentia.    In  the 
greater  power  is  included  the  smaller  license 
Hob.  159. 

In  obscuris,  quod  minimum  est,  sequitur.  In  ob- 
scure cases,  the  milder  course  ought  to  be  pursued. 
Dig.  50,  17,  9. 

In  odium  spoliatoris  omnia  prasumuntur.  All 
things  are  presumed  in  odium  of  a  despoiler.  1 
Vern.  19. 

In  omni  re  nascitur  res  qua  ipsam  rem  exterminate 
In  everything,  the  thing  is  born  which  destroys 
the  thing  itself.    2  Co.  Inst.  15. 

In  omnibus  contractions,  swe  nominatis  sice  iwio- 
minatis,  permutaHo  continetur.  In  every  contract, 
whether  nominate  or  innominate,  there  is  implied 
a  consideration. 

Inomnibus  quidem,  maximi  tamen  injure,  aquitas 
spectanda  sit.  In  all  affairs,  and  principally  in  those 
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which  concern  the  administration  of  justice,  the 
role*  of  equity  ought  to  be  followed.  Dig.  50,  17, 
90. 

In  omnibiu  obligationxbns,  in  quibus  dies  non 
ponitur,  preuenti  die  debetur.  In  all  obligations 
when  no  time  is  fixed  for  the  payment,  the  thing 
is  due  immediately.    Dig.  50,  17,  14. 

In  preesentia  majoris  potestatis,  minor  potestas 
cessat.  In  the  presence  of  the  superior  power,  the 
minor  power  ceases.    Jenk.  Cent.  214. 

In  pari  causa  possessor  potior  haberi  debet.  When 
two  parties  have  equal  rights,  the  advantage  is 
always  in  favor  of  the  possessor.  Dig.  50, 17,  128. 

In  pari  causa  possessor  potior  est.  In  an  equal 
case,  better  is  the  condition  of  the  possessor.  Dig. 
50,  17,  128;  Poth.  Vente,  n.  320;  1  Boov.  Inst.  n. 
952. 

In  pari  delicto  melior  est  conditio  possidentis. 
When  the  parties  are  equally  in  the  wrong,  the 
condition  of  the  possessor  is  better.  11  Wheat. 
258;  3  Cranch,  244;  Cowp.  341 ;  Broom's  Max. 
325;  4  Bouv.  Inst.  n.  3724. 

In  proprid  cuusd  nemo  judex.  No  one  can  be 
judge  in  his  own  cause. 

In  quo  quis  deUnquit,  in  eo  dejure  est  puniendus. 
Id  whatever  thing  one  offends,  in  that  he  is  right- 
fully to  be  punished.    Co.  Litt.  233. 

In  re  proprid  iniquum  admodum  est  alicui  licen- 
tiam  tribuere  sententia.  It  is  extremely  unjust 
that  any  one  should  be  judge  in  his  own  cause. 

In  re  dubid  mans  inficiato  quam  affirmaHo  inteU 
Hgenda.  In  a  doubtful  matter,  the  negative  is  to  be 
understood  rather  than  the  affirmative.   Godb.  37. 

In  republicd  maxims  conservanda  sunt  jura  belli. 
In  the  state  the  laws  of  war  are  to  be  greatly  pre- 
served.     2  Co.  Inst.  58. 

In  restituiionem,  non  in  panam  hares  succedit. 
The  heir  succeeds  to  the  restitution  not  the  penalty. 
2  Co.  Inst.  198. 

In  restitutionibus  benignissima  interpretatio  fa- 
cienda  est.  The  most  favorable  construction  is 
made  in  restitutions.    Co.  Litt  112. 

In  suo  quisQue  negotio  hebetior  est  quam  in  aUeno. 
Every  one  is  more  dull  in  his  own  business  than 
in  that  of  another.    Co.  Litt.  377. 

In  toto  et  pars  continttur.  A  part  is  included  in 
the  whole.    Dig.  50,  17, 113. 

In  tradttiombus  scriptorum  non  quod  dictum  est, 
sed  quod  gestum  est,  xnspicitur.  In  the  delivery  of 
writing,  not  what  is  said,  but  what  is  done  is  to 
be  considered.     9  Co.  137. 

Ineerta  pro  nullius  habentur.  Things  uncertain 
are  held  for  nothing.    Dav.  33 

Ineerta  ouantitas  vitiat  actum.  An  uncertain 
quantity  vitiates  the  act.     1  Roll.  R.  465. 

In  decile  est  nisi  tota  sententia  inspectu,  de  aUqua 
parte  judtcare.  It  is  improper  to  pass  an  opinion 
on  any  part  of  a  sentence,  without  examining  the 
whole.     Hob.  171. 

Inelusio  untus  est  exclusio  aUervus.  The  inclusion 
of  one  is  the  exclusion  of  another.     11  Co.  58. 

Incommodum  non  solvit  argumentum.  An  in- 
convenience does  not  solve  an  argument. 

Indefinitum  eequipolet  untrersali.  The  undefined 
is  equivalent  to  the  whole.     1  Ventr.  368. 

Indefinitum  supplet  locum  universalis.  The  unde- 
fined supplies  the  place  of  the  whole    Br.  Pr.  h.  t. 

Independenter  se  habet  assecuratio  a  viaggio  navis. 
The  voyage  insured  is  an  independent  or  distinct 
thing  from  the  voyage  of  the  shin.  3  Kent,  Com. 
318,  n. 


Index  anvrni  sermo.  Speech  is  the  index  of  the 
mind. 

Inesse  potest  donations',  modus,  conditio  she  causa; 
ut  modus  est;  si  conditio}  quia  causa.  In  a  gift 
there  may  be  manner,  condition  and  cause;  as, 
(ut),  introduces  a  manner;  if,  («),  a  condition; 
because,  (quia),  a  cause.    Dy.  138. 

Infinitum  in  jure  reprobatur.  That  which  is 
infinite  or  endless  is  reprehensible  in  law.  9  Co. 
45. 

Iniquum  est  alios  permittere,  alios  inkibere  mer- 
caturam.  It  is  inequitable  to  permit  some  to 
trade,  and  to  prohibit  others.    8  Co.  Inst.  181. 

Iniquum  est  aliquem  rei  sui  esse  judictm.  It  is 
against  equity  for  any  one  to  be  judge  in  his  own 
cause.     12  Co.  13. 

Iniquum  est  ingenuis  hominibus  non  esse  liber  am 
rerum  suarum  alienationem.  It  is  against  equity 
to  deprive  freemen  of  the  free  disposal  of  their 
own  property.  Co.  Litt.  223.  See  1  Bouv.  Inst, 
n.  455',  460. 

Injuria  non  prasumUur.  A  wrong  is  not  pre- 
sumed.   Co.  Litt.  232. 

Injuria  propria  non  cadet  in  beneficium  facientis. 
One's  own  wrong  shall  not  benefit  the  person 
doing  it. 

Injuria  fit  ei  cui  convicium  dictum  est,  vel  de  eo 
factum  carmen  famosum.  It  is  a  slander  of  him  of 
whom  a  reproachful  thing  is  said,  or  concerning 
whom  an  infamous  song  is  made.    9  Co.  60. 

Intentio  coca,  mala.  A  hidden  intention  is  bad. 
2  Buls.  179. 

Intentio  inservire  debet  legibus,  non  leges  inten- 
tioni.  Intentions  ought  to  be  subservient  to  the 
laws,  not  the  laws  to  intentions.    Co.  Litt.  314. 

Intentio  mea  imponit  nomen  operi  meo.  My  in- 
tent gives  a  name  to  my  act.    Hob.  123. 

Interest  reipubliae  ne  maleficia  remontant  tm- 
punita.  It  concerns  the  commonwealth  that  crimes 
do  not  remain  unpunished.    Jenk.  Cent.  30,  31. 

Interest  reipubliae  res  judicatas  non  rescinds.  It 
concerns  the  commonwealth  that  things  adjudged 
be  not  rescinded.    Vide  Res  judicata. 

Interest  reipublica  quod  homines  conserventur.  It 
concerns  the  commonwealth  that  we  be  preserved* 
12  Co.  62. 

Interest  reipublica  ut  quaUbet  re  su&  bene  utatur. 
It  concerns  the  commonwealth  that  every  one  use 
his  property  properly.    6  Co.  37. 

Interest  reipubliae  ut  carceres  sint  in  tuto.  It 
concerns  the  commonwealth  that  prisons  be  se- 
cure.   2  Co.  Inst.  589. 

Interest  reipublica  suprema  hominum  testamenta 
rata  haberi.  It  concerns  the  commonwealth  that 
men's  last  wills  be  sustained.    Co.  Litt.  236. 

Interest  reipublica  ut  sit  finis  litinm.  It  concerns 
the  commonwealth  that  there  be  an  end  of  law 
suits.     Co.  Litt.  303. 

Inierpretare  et  concordare  leges  legibus  est  opti* 
mus  vnterpretandx  modus.  To  interpret  and  recon- 
cile laws  so  that  they  harmonize  is  the  best  mode 
of  construction.    8  Co.  169. 

Interpretatio  fienda  est  ut  res  magis  valeat  quam 
pereat.  That  construction  is  to  be  made  so  that 
the  subject  may  have  an  effect  rather  than  none. 
Jenk.  Cent  198. 

Interpretatio  talis  in  ambiguis  temper  fienda,  mi 
evitetur  inconveniens  et  absurdmm.  In  ambiguous 
things,  such  a  construction  is  to  be  made,  that 
what  is  inconvenient  and  absurd  is  to  be  avoided. 
4  Co.  Inst.  328 
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Interrupt™  multiplex  non  tollit  prcucriptionem 
semel  obtentam.  Repeated  interruptions  do  not 
defeat  a  prescription  once  obtained*  2  Co*  Inst. 
654. 

Inutilis  labor ,  et  sine  fructu,  non  est  effectus 
legis.  Useless  labor  and  without  fruit,  is  not  the 
effect  of  law.    Co.  Lit.  127. 

Invito  beneficium  non  datur.  No  one  is  obliged 
to  accept  a  benefit  against  his  consent.  Dig.  50, 
17,  69.  But  if  he  does  not  dissent  he  will  be  con- 
sidered as  assenting.    Vide  Assent. 

Ipsa  legis  cupiunt  ut  jure  regantur.  The  laws 
themselves  require  that  they  should  be  governed 
by  right.    Co.  Litt.  174. 

Judex  ante  occulos  aquitatem  semper  habere  debet. 
A  judge  ought  always  to  have  equity  before  his 
eyes.     Jenk.  Cent.  58. 

Judex  eequitatem  semper  spectare  debet,  A  judge 
ought  always  to  regard  equity.    Jenk.  Cent.  45. 

Judex  bonus  nihil  ex  arbitrio  suo  faciat,  nee  pro- 
posiiione  domestica*  voluntatis,  sed  juxta  legis  et  jura 
pronunciet.  A  good  judge  should  do  nothing  from 
his  own  judgment,  or  from  the  dictates  of  his  pri- 
vate wishes;  but  he  should  pronounce  according 
to  law  and  justice.    7  Co.  27. 

Judex  debet  judicare  secundum  allegata  et  pro- 
bata* The  judge  ought  to  decide  according  to  the 
allegation  and  the  proof. 

Judex  est  lex  loquens.  The  judge  is  the  speak- 
ing law.    7  Co.  4. 

Judex  non  potest  esse  testis  in  proprid  causd.    A 

1'udge  cannot  be  a  witness  in  his  own  cause.  4  Co. 
nst.  279. 

Judex  non  potest  injuriam  sibi  datum  pumre.  A 
judge  cannot  punish  a  wrong  done  to  himself.  12 
Co.  113. 

Judex  damnatur  cum  nocens  absolvitur.  The 
judge  is  condemned  when  the  guilty  are  acquitted. 

Judex  non  reddat  plus  quam  quod  petens  ipse 
requvrat.  The  judge  does  demand  more  than  the 
plaintiff  demands.    2  Inst.  286. 

Judici  oMcium  euum  excedenti  non  paretur.  To 
a  judge  who  exceeds  his  office  or  jurisdiction  no 
obedience  is  due.    Jenk.  Cent.  139. 

Judici  satis  poena  est  quod  Deum  habet  ultorem. 
It  is  punishment  enough  for  a  judge  that  he  is  re- 
sponsible to  God.     1  Leon.  295. 

Judicia  in  deliberationibus  crebro  maturescunt,  in 
accelerate  processu  nunquam.  Judgments  fre- 
quently become  matured  by  deliberation,  never 
by  hurried  process.     3  Co.  Inst.  210. 

Judicia  posteriora  sunt  in  legefortiora.  The  lat- 
ter decisions  are  stronger  in  law.    S  Co.  97. 

Judicia  sunt  tanquam  juris  dido,  et  pro  veritate 
accipiuntur.    Judgments  are,  as  it  were,  the  dicta 
or  sayings  of  the  law,  and  are  received  as  truth. 
2  Co.  Inst.  573. 

Judiciis  posterioribus  fides  est  adktbenda.  Faith  or 
credit  is  to  be  given  to  the  last  decisions.  13  Co. 
14. 

Judicis  est  in  pronuntiando  sequi  regulam,  excep- 
tion* non  probatd.  The  judge  in  his  decision  ought 
to  follow  the  rule,  when  the  exception  is  not  made 
apparent. 

Judicis  est  judicare  secundum  allegata  et  probata. 
A  judge  ought  to  decide  according  to  the  allega- 
tions and  proofs.    Dyer,  12. 

Judicium  d  nonsuojudice  datum  nulHus  est  mo- 
meuti.  A  judgment  given  by  an  improper  judge 
ts  of  no  moment.    11  Co.  76. 


Judicium  non  debet  esse  illusorium,  suum  effectum 
habere  debet.  A  judgment  ought  not  to  be  illusory, 
it  ought  to  have  its  consequence.    2  Inst.  341 . 

Judicium  redditur  in  invitum,  in  presumption* 
legis.  In  presumption  of  law,  a  judgment  is  given 
against  inclination.    Co.  Litt.  248. 

Judicium  semper  pro  veritate  accipitur.  A  judg- 
roent  is  always  taken  for  truth.     2  Co.  Inst.  3S0. 

Jura  sanguinis  nullo  jure  chili  dirimi  possunt. 
The  right  of  blood  and  kindred  cannot  be  destroyed 
by  any  civil  law.  Dig.  50,  17,  9 ;  Bacon's  Max. 
Reg.  11. 

Jura  nature  sunt  immutabiUa.  The  laws  of 
nature  are  unchangeable. 

Jura  eodem  mode  destruuntur  quo  constituuntur. 
Laws  are  abrogated  or  repealed  by  the  same  means 
by  which  they  are  made. 

Juramentum  est  vndivisibiU,  et  non  est  admitten- 
dum  in  parte  verum  et  in  parte  falsam.  An  oath  is 
indivisible,  it  cannot  be  in  part  true  and  in  part 
false. 

Jurato  creditur  injudxeio.  He  who  makes  oath 
is  to  be  believed  in  judgment. 

Jurart  est  Deum  in  testum  vocare,  et  est  actus 
divini  cultus.  To  swear  is  to  call  God  to  witness, 
and  is  an  act  of  religion.  3  Co.  Inst.  165.  Vide 
3  Bouv.  Inst.  n.  3180, note;  lBenth.  Rat.  of  Jud. 
Ev.  376,  371,  note. 

Juratores  sunt  judicesfacti.  Juries  are  the  judges 
of  the  facts.    Jenk.  Cent.  58. 

Juris  effectus  in  executione  consistit.  The  effect 
of  a  law  consists  in  the  execution.  Co.  Litt.  289. 

Jus  accrescendi  inter  mercatores  locum  non  habet, 
pro  beneficio  oommercU.  The  right  of  survivorship 
does  not  exist  among  merchants  for  the  benefit  of 
commerce.    Co.  Litt.  182;  1  Bouv.  Inst.  n.  682. 

Jus  accrescendi  prafertur  onenbus.  The  right 
of  survivorship  is  preferred  to  incumbrances.  Co. 
Litt.  185. 

Jus  accrescendi  prafertur  ultima  voluntatis  The 
right  of  survivorship  is  preferred  to  a  last  will. 
Co.  Litt.  1856. 

Jus  descendit  et  non  terra.  A  right  descends,  not 
the  land.    Co.  Litt.  345. 

Jus  est  ars  boni  et  cequu  Law  is  the  science  of 
what  is  good  and  evil.    Dig.  1, 1,  1,  I. 

Jus  et/raudem  numquam  cohabitant.  Right  and 
fraud  never  go  together. 

Jus  ex  injuria  non  oritur.  A  right  cannot  arise 
from  a  wrong.    4  Bing.  639. 

Jus  publicum  privatorum  pactis  mutari  non  potest. 
A  public  right  cannot  be  changed  by  private  agree- 
ment. 

Jus  respicU  eequitatem.  Law  regards  equity. 
Co.  Litt.  24. 

Jus  superveniens  auctori  accressii  successon.  A 
right  growing  to  a  possessor  accrues  to  a  successor. 

Justicia  est  virtus  excellens  et  Mtissimo  compla- 
cens.  Justice  is  an  excellent  virtue  and  pleasing 
to  the  Most  High.    4  Inst.  58. 

Justitia  nemine  neganda  est.  Justice  is  not  to 
be  denied.    Jenk.  Cent.  178. 

Justitia  non  est  neganda,  non  differenda.  Justice 
is  not  to  be  denied  nor  delayed.    Jenk.  Cent.  93. 

Justitia  non  novit  pattern  nee  matrem,  solum  veri- 
tatem  spectat  justitia.  Justice  knows  neither  father 
nor  mother,  justice  looks  to  truth  alone.  1  Buls. 
199.  / 

La  conscience  est  la  plus  changeante  des  regies. 
Conscience  is  the  most  changeable  of  rules. 
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Lata  culpa  dolo  aquiparatur.  Gross  negligence 
is  equal  to  fraud. 

Le  control  faii  la  lot.  The  contract  makes  the 
law. 

Legates  violare  contra  jus  gentium  erf.  It  is 
contrary  to  the  law  of  nations  to  violate  the  rights 
of  ambassadors. 

Legatum  marie  testatoris  tantum  confirmatur, 
dent  donatio  inter  vivos  traditione  sold*  A  legacy 
is  confirmed  by  the  death  of  the  testator,  in  the 
same  manner  as  a  gill  from  a  living  person  is  by 
delivery  alone.    Dyer,  143. 

Leges  posteriory  priores  contrarias  abrogant. 
Subsequent  laws  repeal  those  before  enacted  to 
the  contrary.     2  Rof.  R.  410;  11  Co.  626,  630. 

Leges  human*  nascuntur,  vwunt  el  moriuntur. 
Human  laws  are  born,  live  and  die.    7  Co.  25. 

Leges  non  verbis  sed  rebus  sunt  imposiice.  Laws, 
not  words,  are  imposed  on  things.     10  Co.  101. 

Legibus  sumptis  disinentibus,  lege  natures  uten- 
dum  est.  When  laws  imposed  by  the  state  fail, 
we  most  act  by  the  law  of  nature.  2  Roll.  R.  298. 

Legis  constructio  non  facit  injuriam.  The  con- 
struction of  law  does  no  wrong.    Co.  Litt.  183. 

Legis  figendi  et  refigewU  consuetude  periculosissi- 
ma  est.  The  custom  of  fixing  and  refixing  (making 
and  annulling)  laws  is  most  dangerous.  4  Co.  Ad. 
Lect. 

Legis  interprttaiio  legis  vim  obtinei.  The  con- 
struction of  law  obtains  the  force  of  law. 

Legislatorum  est  viva  vox,  rebus  et  non  verbis, 
legem  imponere.  The  voice  of  legislators  is  a  liv- 
ing voice,  to  impose  laws  on  things  and  not  on 
words.     10  Co.  101. 

Legis  minister  non  tenetur,  in  executione  officii  sui 
fngere  out  retrocedere.  The  minister  of  the  law  is 
not  bound,  in  the  execution  of  his  office,  neither  to 
fly  nor  retreat.    6  Co.  68. 

Legitime  imperanii  parere  necesse  est.  One  who 
commands  lawfully  must  be  obeyed.  Jenk.  Cent. 
120. 

Les  fictions  naissent  de  la  loi,et  non  la  hi  des 
fictions.  Fictions  arise  from  the  law,  and  not  law 
from  fictions. 

Lex  aUquando  sequitur  aquitatem.  The  law 
sometimes  follows  equity.    3  Wils.  119. 

Lex  mquitaU  gaudet;  appetit  perfectum;  est  nor- 
ma recti.  The  law  delights  in  equity;  it  covets 
perfection;  it  is  a  rule  of  right.     Jenk.  Cent.  36. 

Lex  benefuciaUs  rei  consimili  remedium  prastat. 
A  beneficial  law  affords  a  remedy  in  a  similar 
case.    2  Co.  Inst.  689. 

Lex  citius  tolerare  vuli.  privatum  damnum  quam 
publicum  malum.  The  law  would  rather  tolerate 
a  private  wrong  than  a  public  evil.  Co.  Litt.  152. 

Lex  defuturo,  judex  de  praterito.  The  law  pro- 
vides for  the  future,  the  judge  for  the  past. 

Lex  deficere  non  potest  injustitid  exhibendd.  The 
Uw  ought  not  to  fail  in  dispensing  justice.  Co. 
Litt.  197. 

Lex  dtlationes  semper  exliorret.  The  law  always 
abhors  delay.    2  Co.  Inst.  240. 

Lex  est  ah  atemo.   The  law  is  from  everlasting. 

Lex  est  dictamen  rationis.  Law  is  the  dictate  of 
reason.    Jenk.  Cent.  117. 

Lex  est  norma  recti*    Law  is  a  rule  of  Tight. 

Lex  est  ratio  summa,  qua  jubet  qua  sunt  utilia 
et  nectssaria,  et  contraria  prohibit.  Law  is  the 
perfection  of  reason,  which  commands  what  is 
Dseful  and  necessary  and  forbids  the  contrary.  Co. 
Litt.  319. 


Lex  est  sanctio  sancta^jubens  honesta,  et  prohibens 
contraria.  Law  is  a  sacred  sanction,  commanding 
what  is  right  and  prohibiting  the  contrary.  2  Cc. 
Inst.  587. 

Lexfavet  doti.    The  law  favors  dower. 

Lex  fingit  ubi  subsistit  mquitas.  Law  feigns 
where  equity  subsists.    11  Co  90. 

Lex  intendit  vicinum  vicini  facta  scire.  The 
law  presumes  that  one  neighbor  knows  the  actions 
of  another.    Co.  Litt.  78. 

Lex  judical  de  rebus  necessario  faciendis  quasire 
ipsafactis.  The  law  judges  of  things  which  must 
necessarily  be  done,  as  if  actually  done. 

Lex  necessitatis  est  lex  temporis,  i.  e.  instantis. 
The  law  of  necessity  is  the  law  of  time,  that  is, 
time  present.     Hob.  159. 

Lex  neminem  cogit  ad  vana  seu  inutiUa  per  agenda. 
The  law  forces  no  one  to  do  vain  or  useless  things. 

Lex  nemini  facit  injuriam.  The  law  does  wrong 
to  no  one. 

Lex  nemini  operatur  iniquum,  nemini  facit  in- 
juriam. The  law  never  works  an  injury,  or  does 
him  a  wrong.    Jenk.  Cent.  22. 

Lex  nil  facit  frustra,  nil  jubet  frustra.  The  law 
does  nothing  and  commands  nothing  in  vain.  3 
Buls.  279;  Jenk.  Cent.  17. 

Lex  non  cogit  impossibUia.  The  law  requires 
nothing  impossible.  Co.  Litt.  231,  b;  1  Bouv. 
Inst.  n.  951. 

Lex  non  curat  de  minimis.  The  law  does  not 
regard  small  matters.    Hob.  88. 

Lex  non  cogit  ad  impossibUia.  The  law  forces 
not  to  impossibilities.    Hob.  96. 

Lex  non  pracipit  inutilia,  quia  inutilis  labor 
stultus.  The  law  commands  n*t  useless  things, 
because  useless  labor  is  foolish.    Co.  Litt.  197. 

Lex  non  deficit  in  justilia  exibenda.  The  law 
does  not  fail  in  showing  justice. 

Lex  non  intendit  aliquid  impossibUe.  The  law 
intends  not  anything  impossible.     12  Co.  89. 

Lex  non  requirit  veriflcare  quod  apparet  curia. 
The  law  does  not  require  that  to  be  proved,  which 
is  apparent  to  the  court.     9  Co  54. 

Lex  plus  laudatur  quando  ratione  probatur.  The 
law  is  the  more  praised  when  it  is  consonant  to 
reason. 

Lex  prospicity  non  respkit.  The  law  looks  for- 
ward, not  backward. 

Lex  punit  mendacium.  The  law  punishes  false- 
hood. 

Lex  rejicit  su perfiua,  pugnantiat  incongrua.  The 
law  rejects  superfluous,  contradictory  and  incon- 
gruous things. 

Lex  reprobat  moram.    The  law  dislikes  delay. 

Lex  semper  dabit  remedium.  The  law  always 
gives  a  remedy.    3  Bouv.  Inst.  n.  2411. 

Lex  special  natura  ordinem.  The  law  regards 
the  order  of  nature.    Co.  Litt.  197. 

Lex  succurit  ignoranti.  The  laws  succor  the 
ignorant. 

Lex  semper  intendit  quod  convenit  ratione.  The 
law  always  intends  what  is  agreeable  to  reason. 
Co.  Litt.  78. 

Lex  uno  ore  omnes  aUoquitur.  The  law  speaks 
to  all  with  one  mouth.    2  Inst.  184. 

Libertas  inastimabtlis  res  est.  Liberty  is  an 
inestimable  good.    Dig.  50,  17,  106. 

lAberum  carpus  astimaiionem  non  recipit.  The 
body  of  a  freeman  does  not  admit  of  valuation. 

Licet  dispositio  de  interesse  futuro  sit  inutilis, 
tamen  potest  fieri  declaralio  pracedens  quafortiatur 
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effectutn  interveniente  novo  aclu.  Although  the 
grant  of  a  future  interest  be  inoperative,  yet  a 
declaration  precedent  may  be  made,  which  may 
take  effect,  provided  a  new  act  intervene.  Bacon's 
Max.  Reg.  14. 

Licita  bene  miscentur9  formula  nisi  juris  obstet. 
Things  permitted  should  be  well  contrived,  lest 
the  form  of  the  law  oppose.  Bacon's  Max.  Reg. 
24. 

Linea  recta  semper  prafertur  transversali.  The 
right  line  is  always  preferred  to  the  collateral. 
Co.  Litt.  10. 

Locus  contractus  regit  actum.  The  place  of  the 
contract  governs  the  act. 

Longa  possessio  est  pacts  jus.  Long  possession 
is  the  law  of  peace.    Co.  Litt.  6. 

Longa  possessio  parit  jus  possidendi,  et  tollit  ac- 
tionem vero  domino.  Long  possession  produces  the 
right  of  possession,  and  takes  away  from  the  true 
owner  his  action.     Co.  Litt.  110. 

Longum  tempos,  et  longus  usus  qui  excedit  memo- 
ria  kominum,  sufficit  pro  jure.  Long  time  and  long 
use,  beyond  the  memory  of  man,  suffices  for  right. 
Co.  Litt.  1 15. 

Loquendum  ut  vulgus,  sentiendum  ut  doctu  We 
speak  as  the  common  people,  we  must  think  as 
the  learned.    7  Co.  11. 

Magister  rerum  usus;  magistra  rerum  experientia. 
Use  is  the  master  of  things;  experience  is  the 
mistress  of  things.     Co.  Litt.  69,  229. 

Magna  negligentia  culpa  est,  magna  culpa  dolus 
est.  Gross  negligence  is  a  faulty  gross  fault  is  a 
fraud.     Dig.  50,  16, 226. 

Magna  culpa  dolus  est.  Great  neglect  is  equiva- 
lent to  fraud.  Dig.  59, 16,  226  j  2  Spears,  R.  256; 
1  Bouv.  Inst.  n.  646. 

Maihemium  est  inter  crimina  major  a  minimum, 
et  inter  minora  maximum.  Mayhem  is  the  least 
of  great  crimes,  and  the  greatest  of  small.  Co. 
Litt.  127. 

Mahemium  est  homicidium  inchoatum.  Mayhem 
is  incipient  homicide.    3  Inst.  US. 

Major  hariditas  venit  unicuique  nostrum  a  jure 
et  legtbus  quam  a  parcntibus.  A  greater  inheritance 
comes  to  every  one  of  us  from  right  and  the  laws 
than  from  parents.    2  Co.  Inst.  56. 

Major  numerus  in  se  coniinet  minorem.  The 
greater  number  contains  in  itself  the  less. 

Majore  pond  affectus  quam  legibus  statuta  est, 
non  est  in/amis.  One  affected  with  a  greater  pun- 
ishment than  is  provided  by  law,  is  not  infamous. 
4  Co.  Inst.  66. 

Mdjori  coniinet  in  se  minus.  The  greater  includes 
the  less.     19  Yin.  Abr.  379. 

Majus  dignum  trakit  in  se  minus  dignum.  The 
more  worthy  or  the  greater  draws  to  it  the  less 
worthy  or  the  lesser.    5  Yin.  Abr.  584,  586. 

Majus  est  delictum  seipsum  occidare  quam  alium. 
It  is  a  greater  crime  to  kill  one's  self  than  another. 

Mala  grammatica  non  vitiat  chartam;  sed  in  ex- 
positione  instrumentorum  mala  grammatica  quoad 
fieri  posssit  evitanda  est.  Bad  grammar  does  not 
vitiate  a  deed;  but  in  the  construction  of  instru- 
ments, bad  grammar,  as  far  as  it  can  be  done,  is  to 
be  avoided.    6  Co.  39. 

Maledicta  est  expositio  qua  corrumpit  textum.  It 
is  a  bad  construction  which* corrupts  the  text.  4 
Co.  35. 

Maleficia  non  debent  remanere  impunita,  et  im- 
punitas  continuum   affectum  tribuit   delinquenti. 


Evil  deeds  ought  not  to  remain  unpunished,  for 
impunity  affords  continual  excitement  to  the  de  - 
linquent.    4  Co.  45. 

Malificia  propositus  disiinguuniur.  Evil  deeds 
are  distinguished  from  evil  purposes.  Jenk.  Cent. 
290. 

Maltiia  est  acida,  est  mali  animi  affectus.  Malice 
is  sour,  it  is  the  quality  of  a  bad  mind.  2  Buls.  49. 

Maliiia  supplet  atatenu  Malice  supplies  age. 
Dyer,  104.     See  Malice. 

Malum  hominum  est  obviandum.  The  malice  of 
men  is  to  be  avoided.    4  Co.  15. 

Malum  non prasumUur.  Evil  is  not  presumed. 
4  Co.  72. 

Malum  quo  communius  to  pejus.  The  more  com- 
mon the  evil,  the  worse. 

Malus  usus  est  abolendus.  An  evil  custom  is  to 
be  abolished.    Co.  Litt.  141. 

Mdndata  licita  recipiunt  stricUtm  interpretatio- 
nero,  sed  illicita  latam  et  extensam.  Lawlul  com- 
mands receive  a  strict  interpretation,  but  unlaw- 
ful, a  wide  or  broad  construction.  Bacon's  Max. 
Reg.  16. 

Mandatarius  terminos  sibi  positos  transgredH  non 
potest.  A  mandatary  cannot  exceed  the  bounds 
of  his  authority.    Jenk.  Cent.  53. 

Mandatum  nisi  graiuitum  nullum  est.  Unless  a 
mandate  is  gratuitous  it  is  not  a  mandate.  Dig/ 
17,  1,  4 ;  Inst.  3,  27;  1  Bouvc  Inst.  n.  1070. 

Manifesta  probatione  non  indigent.  Manifest 
things  require  no  proof.    7  Co.  40. 

Maris  et  famnuB  conjunctio  est  de  jure  nature. 
The  union  of  husband  and  wife  is  founded  on  the 
law  of  nature.    7  Co.  13. 

Matrimonia  debent  esse  libera.  Marriages  ought 
to  be  free. 

Matrimonium  subsequent  tollit  peccatum  pre- 
cedent. A  subsequent  marriage  cures  preceding 
criminality. 

Maxime  ita  dicta  quia  maxima  ejus  dignitas  et 
certissima  auctoritas,  atque  quod  maxime  omnibus 
probetur.  A  maxim  is  so  called  because  its  dignity 
is  chiefest,  and  its  authority  the  most  certain,  and 
because  universally  approved  by  all.  Co.  Litt.  11. 

Maxime  pad  sunt  oontraria,  vis  et  injuria.  The 
greatest  enemies  to  peace  are  force  and  wrong. 
Co.  Litt.  161. 

Melior  est  justitia  vert  preevenims  quam  severe 
pununs.  That  justice  which  justly  prevents  a 
crime,  is  better  than  that  which  severely  pun- 
ishes it. 

Melior  est  conditio  possidentis  et  ret  quam  actons. 
Better  is  the  condition  of  the  possessor  and  that 
of  the  defendant  than  that  of  the  plaintiff.  4  Co. 
Inst.  ISO. 

Melior  est  causa  possidentis.  The  cause  of  the 
possessor  is  preferable.     Dig.  50,  17,  126,  2. 

Melior  est  conditio  possidentis,  ubi  neuter  jus 
habet.  Better  is  the  condition  of  the  possessor, 
where  neither  of  the  two  has  a  right.  Jenk.  Cent. 
118. 

Meliorem  conditionem  suum  facere  potest  minor > 
deteriorem  nequaquam.  A  minor  can  improve  or 
make  his  condition  better,  but  never  worse.  Co. 
Litt.  337. 

Melius  est  omnia  mala  pati  quam  malo  concenHre. 
It  is  better  to  suffer  every  wrong  or  ill,  than  to 
consent  to  it.    3  Co*  Inst.  23. 

Melius  est  recurrere  quam  malo  currere.  It  is 
better  to  recede  than  to  proceed  in  evil.  4  Inst.  176. 

Melius  est  in  tempore  occurrere,  quam  post  causam 
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vulneratum  remedium  quarere.  It  is  better  to 
restrain  or  meet  a  thing  in  time,  than  to  seek  a 
remedy  after  a  wrong  has  been  inflicted.  2  Inst. 
299. 

Mens  testatoris  t»  lestatneniis  spectanda  est.  In 
wills,  the  intention  of  the  testator  is  to  be  regarded. 
Jenk.  Cent.  277. 

Meniiri  est  contra  mentem  ire.  To  lie  is  to  go 
against  the  mind.    8  Buls.  260. 

Merx  est  quidquid  vend*  potest.  Merchandise  is 
whatever  can  be  sold.    3  Mctc.  365.    Vide  Mer- 


Mercis  appellatio  ad  res  mobiles  tantum  pertinet. 
The  term  merchandise  belongs  to  movable  things 
only.    Dig.  50,  16,  66. 

Minima  pana  corporate  est  major  qualibtt  pecu- 
niarid.  The  smallest  bodily  punishment  is  greater 
than  any  pecuniary  one.    2  Inst.  220. 

Minimi  mutanda  sunt  qum  certam  habuerent  in- 
terpretationem.  Things  which  have  had  a  certain 
interpretation  are  to  be  altered  as  little  as  possible. 
Co.  Litt.  365. 

Minor  ante  tempus  agere  non  potest  in  casu  pro- 
prittatis,  nee  etiam  concentre.  A  minor  before 
majority  cannot  act  in  a  case  of  property,  nor 
even  agree.    2  Inst.  291. 

Minor  minorem  eustodire  non  debet,  alios  enim 
presumilur  male  regere  qui  seipsum  regere  nescii. 
A  minor  ought  not  to  be  guardian  of  a  minor,  for 
he  is  unfit  to  govern  others  who  does  not  know 
how  to  govern  himself.    Co.  Litt.  88. 

Misera  est  servitus,  ubi  jus  est  vagum  aut  incer- 
tum.  It  is  a  miserable  slavery  where  the  law  is 
vague  or  uncertain.    4  Co.  Inst.  246. 

Miiius  imperanti  melius  paretur.  The  more 
mildly  one  commands  the  better  is  he  obeyed.  3 
Co.  Inst.  24. 

Mobilia  personam  sequuniur,  immobilia  situm. 
Movable  things  follow  the  person,  immovable 
their  locality. 

Modica  circumstantia  facti  jus  mutat.  The 
smallest  circumstance  may  change  the  law. 

Modus  et  conventio  vincunt  legem.  Manner  and 
agreement  overrule  the  law.    2  Co.  73. 

Modus  legem  dot  donationi.  The  manner  gives 
law  to  a  gift.    Co.  Litt.  19  a. 

Moneta  est  jusium  medium  et  mensura  rerum 
commutabilium,  nam  per  medium  moneta  fit  om- 
nium rerum  conveniens,  et  justa  astimatio.  Money 
is  the  just  medium  and  measure  of  all  commutable 
things,  for,  by  the  medium  of  money,  a  convenient 
and  just  estimation  of  all  things  is  made.  Dav.  18. 
See  1  Bouv.  Inst.  n.  922. 

Mora  reprobaiur  in  lege.  Delay  is  disapproved 
of  in  law. 

Mors  diciiur  utiimum  supplicium.  Death  is  de- 
nominated the  extreme  penalty.    3   Inst.  212. 

Mors  omnia  solvit.    Death  dissolves  all  things. 

Mariuus  exitus  non  est  exit  us.  To  be  dead  born 
is  not  to  be  born.  Co.  Litt.  29.  Sec  2  Paige,  35; 
Domat,  liv.  prel.  t.  2,  s.  1,  n.  4,  6$  2  Bouv.  Inst. 
n.  1721  and  1935. 

Multa  conceduntur  per  obliquum  qua  non  con- 
ceduntur  de  dire  do.  Many  things  are  conceded 
indirectly  which  are  not  allowed  directly.  6  Co. 
47. 

Multa  in  jure  communi  contra  rationtm  dispu- 
tamU  pro  communi  utilitate  introducta  sunt.  Many 
things  have  been  introduced  into  the  common  law, 
with  a  view  to  the  public  good,  which  are  incon- 
sistent with  sound  reason. ,  Co.  Litt.  70 ;  Broom's 


Max.  67;  2  Co.  R.  75.  See  3  T.  R.  146;  7  T.  R. 
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Multa  multo  exerctiatione  facilius  quam  regutiJ 
percipies.    You  will  perceive  many  things  more 
easily  by  practice  than  by  rules.      4  Co.  Inst. 
50. 

Multa  non  vetat  lex,  que  tamen  taciti  damnavit. 
The  law  forbids  many  things,  which  yet  it  has 
silently  condemned. 

Multa  transeunt  cum  universitaie  qua  non  per  se 
transeunt.  Many  things  pass  as  a  whole  which 
would  not  pass  separately 

Mulli  multa,  non  omnia  novit.  Many  men  know 
many  things,  no  one  knows  everything.  4  Co. 
Inst.  348. 

Multiplex  et  indistinctum  parit  confusionem;  et 
questiones  quo  simpliciores,  eo  lucidiores.  Multi- 
plicity and  indistinctness  produce  confusion;  the 
more  simple  questions  are  the  more  lucid.  Hob. 
335. 

Muliiplicatd  transgressione  crescatpana  inJHctio. 
The  increase  of  punishment  should  be  in  propor- 
tion to  the  increase  of  crime.    2  Co.  Inst.  479. 

Multitude  errantium  non  parit  errori  patrocinium. 
The  multitude  of  those  who  err  is  no  excuse  for 
error.     11  Co.  75. 

Multitude  imperitorum  perdit  curiam.  A  multi- 
tude of  ignorant  practitioners  destroys  a  court. 
2  Co.  Inst.  219. 

Natura  appetit  perfectum,  ita  et  lex.  Nature 
aspires  to  perfection,  and  so  does  the  law.  Hob. 
144. 

Natura  nonfacit  solium,  ita  nee  lex.  Nature 
makes  no  leap,  nor  does  the  law.    Co.  Litt.  238. 

Natura  non  facti  vaouum,  nee  lex  supervacuum. 
Nature  makes  no  vacuum,  the  law  no  super- 
vacuum.    Co.  Litt.  79. 

Natura  vis  maxima,  natura  bis  maxima.  The 
force  of  nature  is  greatest ;  nature  is  doubly  great. 
2  Co.  Inst.  564. 

Necessarium  est  quod  non  potest  dliter  se  habere. 
That  is  necessity  which  cannot  be  dispensed  with. 

Necessitas  est  lex  temporis  et  loci.  Necessity  is 
the  law  of  a  particular  time  and  place.  8  Co.  69; 
H.  H.  P.  C.  54. 

Necessitas  excusat  aut  extenuat  delictum  in  capi- 
talibus,  quod  non  operatur  idem  in  civilibus.  Neces- 
sity excuses  or  extenuates  delinquency  in  capital 
cases,  but  not  in  civil.     Vide  Necessity. 

Necessitas  facit  licitum  quod  alias  non  est  licitum. 
Necessity  makes  that  lawful  which  otherwise  is 
unlawful.     10  Co.  61. 

Necessitas  inducit  pricilegium  quoad  jura  privata. 
Necessity  gives  a  preference  with  regard  to  private 
rights.    Bacon's  Max.  Reg.  5. 

Necessitas  non  habet  legem.  Necessity  has  no 
law.  Plowd.  18.  See  Necessity,  and  15  Vin.  Ab. 
534 ;  22  Vin.  Ab.  540. 

Necessitas  publica  major  est  quam  privata.  Pub- 
lic necessity  is  greater  than  private.  Bacon's 
Max.  in  Reg.  5. 

Necessitas  quod  cogit,  de/endit.  Necessity  defends 
what  it  compels.     H.  H.  P.  C.  54. 

Necessitas  vincii  legem.  Necessity  overcomes 
the  law.     Hob.  144. 

Negaiio  conclusionis  est  error  in  lege.  The  nega- 
tive of  a  conclusion  is  error  in  law.    Wing.  268. 

Negaiio  destruit  negationem,  et  amine  faciunt  af- 
firmatwum.  A  negative  destroys  a  negative,  and 
both  make  an  affirmative.    Co.  Litt.  146. 
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Negatio  duplex  est  affirmatio.  A  doable  negative 
b  an  affirmative. 

Negligeniia  semper  habit  infortunium  comitem. 
Negligence  has  misfortune  for  a  companion.  Co. 
Litt.  246. 

Neminem  oportet  esse  sapientiorem  legibus.  No 
man  ought  to  be  wiser  than  the  law.  Co.  Litt.  97. 
Nemo  admittendus  est  inhabilitare  seipsum.  No 
one  is  allowed  to  incapacitate  himself.  Jenk. 
Cent.  40.  Sed  vide  To  stultify,  and  5  Whart. 
371. 

Nemo  agit  in  seipsum.  No  man  acts  against 
himself;  Jenk.  Cent.  40;  therefore  no  man  can  be 
a  judge  in  his  own  cause. 

Nemo  allegans  suam  turpUudinem,  audiendus  est. 
No  one  alleging  his  own  turpitude  is  to  be  heard 
as  a  witness.    4  Inst.  279. 

Nemo  bis  punUur  pro  eodem  delicto.  No  one  can 
be  punished  twice  for  the  same  crime  or  misde- 
meanor.   See  Non  bis  in  idem. 

Nemo  cogtiur  rem  suam  vendere,  eiiam  justo 
prelio.  No  one  is  bound  to  sell  bis  property,  even 
for  a  just  price.    Sed  vide  Eminent  Domain. 

Nemo  contra  factum  suum  venire  potest.  No  man 
can  contradict  his  own  deed.    2  Inst.  66. 

Nemo  damnum  foot,  nisi  qui  id  fecit  quod  facer e 
jus  non  habet.  No  one  is  considered  as  committing 
damages,  unless  he  is  doing  what  he  has  no  right 
to  do.    Dig.  50,  17,  151. 

Nemo  dot  qui  non  habet.  No  one  can  give  who 
does  not  possess.    Jenk.  Cent.  250. 

Nemo  ae  domo  sua  extrahi  debet.  A  citizen  can- 
not be  taken  by  force  from  his  house  to  be  con- 
ducted before  a  judge  or  to  prison.  Dig.  50,  17, 
103.  This  maxim  in  favor  of  Roman  liberty  is 
much  the  same  as  that  every  man's  house  is  Jus 
castle. 

Nemo  debet  bis  puniri  pro  uno  delicto.    No  one 
ought  to  be  punished  twice  for  the  same  offence 
4  Co.  43. 

Nemo  debet  esse  judex  in  proprid  causd.  No  one 
should  be  judge  in  his  own  cause.     12  Co.  113. 

Nemo  debet  ex  aliend  jacturd  lucrari.  No  one 
ought  to  gain  by  another's  loss. 

Nemo  debet  immiscere  se  rei  alien*  ad  se  nihil 
pertinenti.  No  one  should  interfere  in  what  no  way 
concerns  him. 

Nemo  debet  rem  suam  sine  facto  out  defectu  suo 
amittere.  No  one  should  lose  his  property  without 
his  act  or  negligence.     Co.  Litt.  263. 

Nemo  est  hares  vwentes.  No  one  is  an  heir  to 
the  living.  2  Bl.  Com.  107;  1  Vin.  Ab.  104,  tit. 
Abeyance;  Merl.  Rep.  verbo  Abeyance;  Co. 
Litt.  342;  2  Bouv.  Inst.  n.  1694,  1832. 

Nemo  ex  suo  delicto  meliorem  suam  conditionem 
facere  potest.  No  one  can  improve  his  condition 
by  a  crime.    Dig.  50, 17,  137. 

Nemo  ex  alterius  facto  pra^ravari  debet.  No 
man  ought  to  be  burdened  m  consequence  of 
another's  act. 

Nemo  ex  consilio  obligatur.  No  man  is  bound 
for  the  advice  he  gives. 

Nemo  in  propria  causa  testis  esse  debet.  No  one 
can  be  a  witness  in  his  own  cause.  But  to  this 
rule  there  are  many  exceptions. 

Nemo  inauditus  condemnari  debet9  si  non  sit  con- 
tumax.  No  man  ought  to  be  condemned  unheard, 
unless  he  be  contumacious. 

Nemo  nascitur  artifex.  No  one  is  born  an  artist. 
Co.  Litt.  97. 

Nemo  pairiam  in  qua  natus  est  exuere^  nee  lige- 


antia  debitum  ejurare  possii.  No  man  can  renounce 
the  country  in  which  he  was  born,  nor  abjure  the 
obligation  of  hie  allegiance.  Co.  Litt.  129.  Sed 
vide  jfflegiance;  Expatriation;  Naturalization. 

Nemo  plus  juris  ad  alienum  transfert  potest  y  qudm 
ipse  habent.  One  cannot  transfer  to  another  a  right 
which  he  has  not.  Dig.  50,  17,  54;  10  Pet.  161, 
175. 

Nemo  prawns  nisi  intelligai.  One  is  not  present 
unless  he  understands.    See  Presence. 

Nemo  potest  contra  recordum  verificare  per  pa~ 
triam.  No  one  can  verify  by  the  country  against 
a  record.  The  issue  upon  a  record  cannot  be  tried 
by  a  jury. 

Nemo  potest  esse  tenens  ft  dominus.  No  man  can 
be  at  the  same  time  tenant  and  landlord  of  the 
same  tenement. 

Nemo  potest  facere  per  alium  quod  per  se  mm 
potest.  No  one  can  do  that  by  another  which  he 
cannot  do  by  himself. 

Nemo  potest  sibi  debere.  No  one  can  owe  to 
himself.    See  Confusion  of  riglds. 

Nemo  pratsumitur  alienam  posterUatem  sua  pra- 
tuUsse.  No  one  is  presumed  to  have  preferred 
another's  posterity  to  his  own. 

Nemo  prasumitur  donor*.  No  one  is  presumed 
to  give. 

Nemo  prasumitur  esse  xmmemor  sua  aterna 
salutis,  et  maxvme  in  articulo  mortis.  No  man  is 
presumed  to  be  forgetful  of  his  eternal  welfare, 
and  particularly  at  the  point  of  death.     6  Co.  76. 

Nemo  prasumitur  malus.  No  one  is  presumed 
to  be  bad. 

Nemo  prasumitur  Uidere  in  extremis.  No  one 
is  presumed  to  trifle  at  the  point  of  death. 

■Nemo  prohibetur  plures  negoHaHones  swe  arte* 
exercere.  No  one  is  restrained  from  exercising 
several  kinds  of  business  or  arts.     11  Co.  54. 

Nemo  prohibetur  pluribus  defensionibus  uti.  No 
one  is  restrained  from  using  several  defences.  Co. 
Litt.  304. 

Nemo  prudens  punit  ut  praterita  revocentur9  $ed 
ut  futura  praveniantur.  No  wise  one  punishes 
that  things  done  may  be  revoked,  but  that  future 
wrongs  may  be  prevented.    3  Bnls.  173. 

Nemo  punitur  pro  alieno  delicto.  No  one  is  to 
be  punished  for  the  crime  or  wrong  of  another. 

Nemo  punitur  sine  injurid,  facto,  seu  dffalto.  No 
one  is  punished  unless  for  some  wrong,  act  or 
default.    2  Co.  Inst.  287. 

Nemo,  qui  condemnare  potest,  absolvere  non  potest. 
He  who  may  condemn  may  acquit.  Dig.  50, 17, 
37. 

Nemo  tenetur  seipsum  accusare.  No  one  is 
bound  to  accuse  himself. 

Nemo  tenetur  ad  impossibUe.  No  one  is  bound 
to  an  impossibility. 

Nemo  tenetur  armare  adversarum  contra  se.  No 
one  is  bound  to  arm  his  adversary. 

Nemo  tenetur  divinare.  No  one  is  bound  to 
foretell.    4  Co.  28. 

Nemo  tenetur  informare  qui  nescit,  sed  quisquis 
scire  quod  informat.  No  one  is  bound  to  inform 
about  a  thing  he  knows  not,  but  he  who  gives  in- 
formation is  bound  to  know  what  he  says.  Lane, 
110. 

Nemo  tenetur  jurare  in  suam  turpiiudtnem.  No 
one  is  bound  to  testify  to  his  own  baseness. 

Nemo  tenetur  seipsam  infortunis  et  periculis  ex- 
ponere.  No  one  is  bound  to  expose  himself  to 
misfortune  and  dangers.    Co.  Litt.  253. 
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Nemo  tenetur  seipsum  accusare.  No  man  is 
bound  to  accuse  himself. 

Nemo  vidttur  fraudare  eos  qui  sciunt,  et  consenti- 
unt.  One  cannot  complain  of  having  been  deceived 
when  he  knew  the  fact  and  gave  his  consent.  Dig. 
50,  17,  145. 

Nihil  dot  qui  non  habet.  He  gives  nothing  who 
has  nothing. 

Nihil  de  re  accrueit  ei  qui  nihil  in  re  quando  ius 
accresceret  habet.  Nothing  accrues  to  him,  who, 
when  the  right  accrues,  has  nothing  in  the  subject 
matter.     Co.  Litt.  188. 

Nihil  facit  error  nomisus  cum  de  corpore  constat. 
An  error  in  the  name  is  nothing  when  there  is 
certainty  as  to  the  person.     11  Co.  21. 

Nihil  habet  forum  ex  scend.  The  court  has 
nothing  to  do  with  what  is  not  before  it. 

Nihil  infra  regnum  subditos  magi*  conservat  in 
tramquilitate  et  concordid  quam  debita  legum  ad- 
mmulralio.  Nothing  preserves  in  tranquillity  and 
concord  those  who  are  subjected  to  the  same 
government  better  than  a  due  administration  of 
the  laws.     2  Co.  Inst.  158. 

Nihil  in  lege  intolerabilius  est,  eandem  rem  dwerso 
jure  ctnuri.  Nothing  in  law  i\  more  intolerable 
than  to  apply  the  law  differently  to  the  same 
cases     4  Co.  93. 

Nihil  magis  justum  est  quam  quod  necessarium 
est.  Nothing  is  more  just  than  what  is  necessary. 
Dav.  12. 

Nihil  perfectum  est  dum  aliquid  restat  agendum. 
Nothing  is  perfect  while  something  remains  to  be 
done.     9  Co.  9. 

N9UI  possumus  contra  veritatem.  We  can  do 
nothing  against  truth*    Doct.  &  Stu.  Dial.  2,  c.  6. 

Nihil  quod  est  contra  rationem  est  licilum.  No- 
thing against  reason  is  lawful.    Co.  Litt.  97. 

Nihil  quod  inconveniens  est  licilum  est.  Nothing 
inconvenient  is  lawful. 

Nihil  simul  invenium  est  et  perfectum.  Nothing 
is  invented  and  perfected  at  the  same  moment. 
Co.  Litt.  230. 

Nihil  tarn  naturale  est,  quam  eo  genere  quidque 
dismhere,  quo  colUgatum  est.  It  is  very  natural 
that  an  obligation  should  not  be  dissolved  but  by 
the  same  principles  which  were  observed  in  con- 
tracting it.  Dig.  50,  17,  35.  See  1  Co.  100;  2 
Co.  Inst.  359. 

Nihil  tarn  conveniens  est  naturali  aquitati,  quam 
voluntatem  domini  voluntis  rem  suam  in  dlium 
transferrer  ratam  haberi  Nothing  is  more  con- 
formable to  natural  equity,  than  to  confirm  the 
will  of  an  owner  who  desires  to  transfer  his  pro- 
perty to  another.     Inst.  2,  1,  40;  1  Co.  100. 

Nil  tamere  novandum.  Nothing  should  be  rashly 
changed.     Jenk.  Cent.  163. 

Nil  facit  error  nominu,  si  de  corpore.  constat.  An 
error  in  the  name  is  immaterial,  if  the  body  is 
certain. 

Nimia  subtUitas  in  jure  reprobatur.  Too  much 
subtlety  is  reprobated  in  law. 

Nimium  altercando  Veritas  amiltitur.  By  too 
much  altercation  truth  is  lost.     Hob.  344. 

No  man  is  presumed  to  do  anything  against 
nature.    22  Vin.  Ab.  154. 

No  man  shall  take  by  deed  but  parties,  unless 
in  remainder. 

No  man  can  hold  the  same  land  immediately 
of  two  several  landlords.    Co.  Litt.  152. 

No  man  shall  set  up  bis  infamy  as.  a  defence. 
2  W.  Bl.  364 


Necessity  creates  equity. 

No  one  may  be  judge  in  his  own  cause. 

Nobiliores  et  beniginores  presumpHones  in  dubUs 
sunt  preeferenda.  When  doubts  arise  the  most 
generous  and  benign  presumptions  are  to  be  pre- 
ferred. 

Nomen  est  quasi  rei  notamen.  A  name  is,  as  it 
were,  the  note  of  a  thing.    11  Co.  20. 

Nomen  non  sufficit  si  res  non  sit  de  jure  aut  de 
facto.  A  name  does  not  suffice  if  there  be  not  a 
thing  by  law  or  by  fact.    4  Co.  107. 

Nomina  si  nescis  perit  cognitio  rerum.  If  you 
know  not  the  names  of  things,  the  knowledge  of 
things  themselves  perishes.    Co.  Litt.  86. 

Nomina  sunt  not*  rerum.  Names  are  the  notes 
of  things.     11  Co.  20. 

Nomina  sunt  mutabilia,  res  autem  immobiUs. 
Names  are  mutable,  but  things  immutable.  6  Co. 
66. 

Nomina  sunt  symbola  rerum.  Names  are  the 
symbols  of  things. 

Non  accipi  debent  verba  in  demonstrationem 
falsam,  qua  competunt  in  Hmitaiionem  veram. 
Words  ought  not  to  be  accepted  to  import  a  false 
demonstration  which  have  effect  by  way  of  true 
limitation.    Bacon's  Max.  Reg.  13. 

Non  alio  modo  puniatur  aliquis,  quam  secundum 
quod  se  habet  conaemnatio.  A  person  may  not  be 
punished  differently  than  according  to  what  the 
sentence  enjoins.    3  Co.  Inst.  217. 

Non  concedantur  citationes  priusquam  exprtmatur 
super  qua  ne  fieri  debet  citatio.  Summonses  or  cita- 
tions should  not  be  granted  before  it  is  expressed 
under  the  circumstances  whether  the  summons 
ought  to  be  made.     12  Co.  47. 

Non  auditur  perire  volens.  One  who  wishes  to 
perish  ought  not  to  be  heard.  Best  on  Evidence, 
§385. 

Non  consentit  qui  errat.  He  who  errs  does  not 
consent.     1  Bouv.  Inst.  n.  581. 

Non  debet,  cut  plus  licet,  quod  minus  est,  non 
licere.  He  who  is  permitted  to  do  the  greater,  may 
with  greater  reason  do  the  less.     Dig.  50,  17,  21. 

Non  decwitur  qui  scit  se  decipi.  He  is  not 
deceived  who  know  himself  to  be  deceived.  5 
Co.  60. 

Non  deftnitur  injure  quid  sit  conatus.  What  an 
attempt  is,  is  not  defined  in  law.     6  Co.  42. 

Non  differuntqtuB  concordant  re,  tametsi  non  in 
verbis  Hsdem.    Tnose  things  which  agree  in  sub- 
stance though  not  in  the  same  words,  do  not  differ 
Jenk.  Cent.  70. 

Non  effecit  affectus  nisi  stquatur  effectus.  The 
intention  amounts  to  nothing  unless  some  effect 
follows.     1  Roll.  R.  226. 

Non  est  arctius  vinculum  inter  homines  quam  jus- 
jurandum.  There  is  no  stronger  link  among  men 
than  an  oath.    Jenk.  Cent.  126. 

Non  est  disputandum  contra  principia  negantem. 
There  is  no  disputing  against  a  man  denying  prin- 
ciples.   Co.  LHt.  343. 

Non  est  recedendum  d  communi  observantid. 
There  is  no  departing  from  a  common  observance. 
2  Co.  74. 

Non  est  regula  quin  fallal.  There  is  no  rule 
but  what  may  fail.    Off.  Ex.  212. 

Non  est  certandum  de  regulis  juris.  There  is  no 
disputing  about  rules  of  law. 

Non  facial  malum,  ut  inde  veniat  bonum.  Ton 
are  not  to  do  evil  that  good  may  come  of  it.  11 
Co.  74. 
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Non  impedil  clausula  derogatoria;  quo  minus  ab 
eadem  potestate  res  dissohantur  a  quibus  constitu- 
uniur.  A  derogatory  clause  does  not  prevent 
things  or  acts  from  being  dissolved  by  the  same 
power,  by  which  they  were  'originally  made. 
Bacon's  Max.  Reg.  19. 

Non  in  legendo  sed  in  inteUigendo  leges  o&nsistunt. 
The  laws  consist  not  in  being  read,  but  in  being 
understood.    8  Co.  167. 

Non  licet  quod  dispendio  licet.  That  which  is 
permitted  only  at  a  loss,  is  not  permitted  to  be 
done.    Co.  Litt.  127. 

Non  nasci,  it  naium  mori,  pari  sunt.  Not  to  be 
born,  and  to  be  dead  born,  is  the  same. 

Non  obligat  lex  nisi  promulgaia.  A  law  is  not 
obligatory  unless  it  be  promulgated. 

Non  observata  forma,  infertur  adnullatio  actus. 
When  the  form  is  not  observed,  it  is  inferred  that 
the  act  is  annulled.     12  Co.  7. 

Non-omne  quod  licet  honestum  est.  Everything 
which  is  permitted  is  not  becoming.  Dig.  50,  17, 
144. 

Non  omne  damnum  inducit  injuriam.  Not  every 
loss  produces  an  injury.    See  3  Bl.  Com.  219; 

1  Smiths  Lead.  Cas.   131;   Broom's  Max.  93; 

2  Bouv.  Inst.  n.  2211. 

Non  omnium  quce  a  majoribus  nostris  constituta 
sunt  ratio  reddi  potest.  A  reason  cannot  always 
be  given  for  the  institutions  of  our  ancestors. 
4  Co.  78. 

Non  potest  adduci  exceptio  ejusdem  rex  cujus 
petitur  dissolutio.  A  plea  of  the  same  matter,  the 
dissolution  of  which  is  sought  by  the  action,  can- 
not be  brought  forward.  Bacon's  Max.  Reg.  2. 
When  an  action  is  brought  to  annul  a  proceeding, 
the  defendant  cannot  plead  such  proceeding  in 
bar. 

Non  prastat  tmpedimentum  quod  de  jure  non 
sortitur  effectum.  A  thing  which  has  no  effect  in 
law,  is  not  an  impediment.     Jenk.  Cent.  162. 

Non  quod  dictum  estf  sed  quod  factum  est,  inspici- 
tur.  Not  what  is  said,  but  what  is  done,  is  to  be 
regarded.    Co.  Litt.  36. 

Non  refert  an  quis  assensum  mum  prcefert  verbis, 
an  rebus  ipsis  etfactis.  It  is  immaterial  whether 
a  man  gives  his  assent  by  words  or  by  acts  and 
deeds.     10  Co.  52. 

Non  refert  quid  ex  aquipolentibus  fiat.  What 
may  be  gathered  from  words  of  tantamount  mean- 
ing, is  of  no  consequence  when  omitted.  5  Co. 
122. 

Non  refert  quid  notum  sit  judice  si  noium  non  sit 
in  forma  judici.  It  matters  not  what  is  known 
to  the  judge,  if  it  is  not  known  to  him  judicially. 
3Buls.  115. 

Non  refert  verbis  an  factisfit  revocatio.  It  mat- 
ters not  whether  a  revocation  be  by  words  or  by 
acts.    Cro.  Car.  49. 

Non  solum  quid  licet,  sed  quid  est  conveniens  con- 
sider andum,  quia  nihil  quod  inconveniens  est  licitnm. 
Not  only  what  is  permitted,  but  what  is  proper,  is 
to  be  considered,  because  what  is  improper  is  ille- 
gal.   Co.  Litt.  66. 

Non  sunt  longa  ubi  nihil  est  quod  demere  possis. 
There  is  no  prolixity  where  nothing  can  be  omit* 
ted.    Vaugh.  138. 

Non  tenure  credere,  est  nervus  sapienta.  Not  to 
believe  rashly  is  the  nerve  of  wisdom.  5  Co. 
114. 

Non  videtur  quisquam  id  capers,  quod  ei  necesse 
est  alii  restituere.    One  is  not  considered  as  ac- 


quiring property  in  a  thing  which  he  is  bound  to 
restore.    Dig.  50,  17,  51. 

Non  videntur  qui  errant  consentire.  He  who 
errs  is  not  considered  as  consenting.  Dig.  50, 
17, 116. 

Non  videtur  consensum  rettnuisse  si  quis  ex  pra- 
scripto  minantis  aliquid  immutavit.  He  does  not 
appear  to  have  retained  his  consent,  if  he  have 
changed  anything  through  the  means  of  a  party 
threatening.  'Bacon's  Max.  Reg.  22. 

Novatio  non  prctsumitux.  A  novation  is  not 
presumed.     See  Novation. 

Novitas  non  tarn  uHlitate  prodest  quam  novitate 
ptrturbat.  Novelty  benefits  not  so  much  by  its 
utility,  as  it  disturbs  by  its  novelty.  Jenk.  Cent. 
167. 

Novum  judicium  non  dot  novum  jus,  sed  declarat 
antiquum.  A  new  judgment  does  not  make  a  new 
law,  but  declares  the  old.     10  Co.  42. 

Nul  ne  doit  s1enrichir  aux  dipens  des  autres.  No 
one  ought  to  enrich  himself  at  the  expense  of 
others. 

Nul  prendra  advantage  de  son  tort  demesne.  No 
one  shall  take  advantage  of  his  own  wrong. 

Nulla  impossibilia  out  inhonesta  sunt  prcesum- 
enda.  Impossibilities  and  dishonesty  are  not  to 
be  presumed.     Co.  Litt.  78. 

Nulle  regie  santfaute.  There  is  no  rule  with- 
out a  fault. 

Nulli  enim  res  sua  servit  jure  serviiutis.  No  one 
can  have  a  servitude  over  his  own  property.  Dig. 
8,  2,  26;  17  Mass.  443;  2  Bouv.  Inst.  n.  1600. 

Nullum  exemplum  est  idem  omnibus.  No  exam* 
pie  is  the  same  for  all  purposes. 

Nullum  iniquum  prasumendum  in  jure.  Nothing 
unjust  is  presumed  in  law.    4  Co.  72. 

Nullum  simile  est  idem.  No  simile  is  the  same. 
Co.  Litt.  3. 

Nullus  commodum  capere  potest  de  injurid  sud 
proprid.  No  one  shall  take  advantage  of  his  own 
wrong.     Co  Litt.  148. 

Nullus  recedat  e  curid  cancellarid  sine  remedio. 
No  one  ought  to  depart  out  of  the  court  of  chancery 
without  a  remedy. 

Nunquam  Jictio  sine  lege.  There  is  no  ictiot 
without  law. 

Nuptias  non  concubitas,  sed  consensus  facit.    Co- 
habitation does  not  make  the  marriage,  it  is  the 
consent  of  the  parties.    Dig.  50,  17,  30 ;   1  Bout 
Inst.  n.  239.    Co.  Litt.  33. 

Obedxentia  est  Ugis  essentia.  Obedience  is  the 
essence  of  the  law.     11  Co.  100. 

Obtemperandum  est  consuetudini  rationabili  tan* 
quam  legi.  A  reasonable  custom  is  to  be  obeyed 
like  law.    4  Co.  38. 

Officers  may  not  examine  the  judicial  acts  of 
the  court. 

Officia  magistrate  non  debent  esse  venalia.  The 
offices  of  magistrates  ought  not  to  be  sold.  Co. 
Litt.  234. 

Officia  judicialia  non  concedantur  antequam  va- 
cent.  Judicial  offices  ought  not  to  "be  granted 
before  they  are  vacant.     11  Co.  4. 

Officii  conatus  si  effectus  sequatur.  The  attempt 
becomes  of  consequence,  if  the  effect  follows. 

Officium  nemini  debet  esse  damnosum.  An  office 
ought  to  be  injurious  to  no  one. 

Omissio  eorum  qua  tacite  insunt  nihil  operatur. 
The  omission  of  those  things  which  are  silently 
expressed  is  of  no  consequence. 


MAX 


MAX 


189 


Omne  actum  ab  inteniione  agentis  est  judicandum. 
Every  act  is  to  be  estimated  by  the  intention  of 
the  doer. 

Omne  crimen  ebrieias  et  incendit  et  detegit.  Drunk- 
enness inflames  and  produces  every  crime*  Co. 
Litt.  247. 

Omne  magis  dignum  trahii  ad  se  minus  dignum 
sit  autiquius.  Every  worthier  thing  draws  to  it 
the  less  worthy,  though  the  latter  be  more  ancient. 
Co.  Litt.  355. 

Omne  magnum  exemplum  habet  aliquid  ex  ini- 
quiOy  quod  publico  uiilitate  compensatur.  Every 
great  example  has  some  portion  of  evil,  which  is 
compensated  by  its  public  utility.     Hob.   279. 

Omne  majus  coniinet  in  se  minus.  The  greater 
contains  in  itself  the  less.    Co.  Litt.  43. 

Omne  majus  minus  in  se  complecitur.  Always 
the  greater  is  embraced  in  the  minor.  Jenk. 
Cent.  208. 

Omne  testamenium  morte  consummatum  est. 
Every  will  is  consummated  by  death.  3  Co. 
29. 

Omne  sacramentum  debet  esse'de  certa  scientid. 
Every  oath  ought  to  be  founded  on  certain  know- 
ledge.   4  Co.  Inst.  279. 

Omnia  delicto,  in  aperto  leviora  sunt.  All  crimes 
committed  openly  are  considered  lighter.  8  Co. 
127. 

Omnia  prasumuntur  contra  spoliatorem.  All 
things  are  presumed  against  a  wrong  doer. 

Omnia  prasumuntur  legitime  facta  donee  probe- 
tur  in  contrarium.  All  things  are  presumed  to  be 
done  legitimately,  until  the  contrary  is  proved. 
Co-  Litt.  232. 

Omnia  prasumuntur  rite  esse  acta.  All  things 
are  presumed  to  be  done  in  due  form. 

Omnia  presumuntur  solemniter  esse  acta.  All 
things  are  presumed  to  be  done  solemnly.  Co. 
Litt.  6. 

Omnia  qua  sunt  uxoris  sunt  ipsius  viii.  AH 
things  which  are  of  the  wife,  belong  to  the  hus- 
band.   Co.  Litt.  112. 

Omnis  actio  est  loquela.  Every  action  is  a  com- 
plaint.   Co.  Litt.  292. 

Omnis  conclusio  boni  et  veri  judicii  sequitur  ex 
bonis  et  veri*  prtemissis  et  dictis  jurat  or  em.  Every 
conclusion  of  a  good  and  true  judgment  arises 
from  good  and  true  premises,  and  the  sayings  of 
jorors.     Co.  Litt.  226. 

Omnis  consensus  tollit  errorem.  Every  consent 
removes  error.     2  Inst.  123. 

Omnis  definiiio  injure  periculosa  est;  parum  est 
enim  ut  nan  subverti  posset.  Every  definition  in 
law  is  perilous,  and  but  a  little  may  reverse  it. 
Big.  50,  17,  202. 

Omnis  excepiio  est  ipsa  quoque  regula.  An  ex- 
ception is,  in  itself,  a  rule. 

Omnis  innovatio  plus  noviiate  perturbat  quam 
uiilitate  prodest.  Every  innovation  disturbs  more 
by  its  novelty  than  it  benefits  by  its  utility. 

Omnis  interpretatio  si  fieri  potest  itafienda  est  in 
imstrumentis,  ut  omnes  conirarietates  amoveantur. 
The  interpretation  of  instruments  is  to  be  made, 
if  they  will  admit  of  it,  so  that  all  contradictions 
may  be  removed.     Jenk.  Cent.  96. 

Omnis  interpretatio  vel  declarat,  vel  extendity  vel 
restringit.  Every  interpretation  either  declares, 
extends  or  restrains. 

Omnis  regula  suas  patitur  exceptiones.  All  rules 
of  law  are  liable  to  exceptions. 

Omnis  privaiio  prasupponit  habitum.  Every  pri- 


vation presupposes  former  enjoyment.     Co.  Litt. 
339. 

Omnis  ratihabitio  retro  trahitur  et  mandato  aqui- 
paratur.  Every  consent  given  to  what  has  already 
'  been  done,  has  a  retrospective  effect  and  equals  a 
command.    Co.  Litt.  207. 

Once  a  fraud,  always  a  fraud.    13  Vin.  Ab.  539. 

Once  a  mortgage  always  a  mortgage. 

Once  a  recompense  always  a  recompense.  19 
Vin.  Ab.  277. 

One  should  be  just  before  he  is  generous. 

One  may  not  do  an  act  to  himself. 

Oportet  quod  certa  res  deducatur  in  judicium.  A 
thing,  to  be  brought  to  judgment,  must  be  certain 
or  definite.    Jenk.  Cent.  84. 

Oportet  quod  certa  sit  res  vendiiur.  A  thing,  to 
be  sold,  must  be  certain  or  definite. 

Optima  est  lex,  mue  minimum  relinquit  arbitrio 
judicis.  That  is  tjie  best  system  of  law  which 
confides  as  little  as  possible  to  the  discretion  of 
the  judge.    $ac.  Be  Aug.  Sci.  Aph.  46. 

Optimam  esse  legem,  qua  minimum  relinquit 
arbitrio  judicis;  id  quod  certitude  ejus  pr test  at. 
That  law  is  the  best  which  leaves  the  least  dis- 
cretion to  the  judge;  and  this  is  an  advantage 
which  results  from  certainty.  Bacon,  Be  Aug. 
Sc.  Aph.  8. 

Optimus  judex,  out  minimum  sibi.  He  is  the 
best  judge  who  relies  as  little  as  possible  on  his 
own  discretion.    Bac.  Be  Aug.  Sci.  Aph.  46. 

Optimus  interpretandi  modus  est  sic  legis  interpret 
tare  ut  leges  legibus  accordant.  The  best  mode  of 
interpreting  laws  is  to  make  them  accord.  8  Co. 
169. 

Optimus  interpres  rerum  usus.  Usage  is  the 
best  interpreter  of  things.    2  Inst.  282. 

Optimus  legum  interpres  consuetudo.  Custom  is 
the  best  interpreter  of  laws.     4  Inst.  75. 

Ordine  placitandi  servato,  servatur  et  jus.  The 
order  of  pleading  being  preserved,  the  law  is  pre- 
served.    Co.  Litt.  303, 

Origo  rei  hispid  debet.  The  origin  of  a  thing 
ought  to  be  inquired  into.     1  Co.  99. 

Pact  sunt  maxxme  contraria,  vis  et  injuria.  Force 
and  wrong  are  greatly  contrary  to  peace.  Co.  Litt. 
161. 

Pacta  privata  juri  publico  derogart  nonpossunt. 
Private  contracts  cannot  derogate  from  the  public 
law.    7  Co.  23. 

Pacto  aliquod  licitum  est,  quid  sine  pacto  non 
admittitur.  By  a  contract  something  is  permitted, 
which,  without  it,  could  not  be  admitted.  Co. 
Litt.  166. 

Par  in  parem  imperium  non  habet.  An  oqual 
has  no  power  over  an  equal.  Jenk.  Cent.  174. 
Example:  One  of  two  judges  of  the  same  court 
cannot  commit  the  other  for  contempt. 

Paria  copulantur  paribus.  Things  unite  with 
similar  things* 

Paribus  sententus  reus  absolvitur.  When  opinions 
are  equal,  a  defendant  is  acquitted.    4  Inst.  64. 

Parte  quacumque  integranta  sublata,  tottitur  to- 
turn.  An  integral  part  being  taken  away,  the 
whole  is  taken  away.    3  Co.  41. 

Partus  ex  legitime  thoro  non  certius  noscit  tnatrem 
quam  genitorem  suam.  The  offspring  of  a  legiti- 
mate bed  knows  not  his  mother  more  certainly 
than  his  father.    Fortes,  c.  42. 

Partus  sequitur  ventrem.  The  offspring  follow 
the  condition  of  the  mother.    This  is  the  law  in 
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tbe  case  of  slaves  and  animals;  1  Bouv.  Inst.  n. 
167,  502;  but  with  regard  to  freemen,  children 
follow  the  condition  of  the  father. 

Parum  differunt  qua  re  concordant.  Things 
differ  but  little  which  agree  in  substance.  2  Buls. 
86. 

Parum  est  latum  esse  sententiam,  nisi  mandetnr 
executioni.  It  is  not  enough  that  sentence  should 
be  given  unless  it  is  put  into  execution.  Co.  Litt. 
289. 

Parum  proficit  scire  quid  fieri  debet,  si  non  cog- 
Hoscas  quomodo  sit  facturum.  It  avails  little  to 
know  what  ought  to  be  done,  if  you  do  not  know 
how  it  is  to  be  done.    2  Co.  Inst.  503. 

Patria  poiestas  in  pietale  debet,  non  in  atrocitate 
consistere.  Paternal  power  should  consist  in  affec- 
tion, not  in  atrocity. 

Pater  is  est  quern  nuptuz  dcmonstrant.  The  father 
is  he  whom  the  marriage  points  out.  1  Bl.  Com. 
446;  7  Mart.  N.  S.  548,  553;  Dig.  2,4, 5;  1  Bouv. 
Inst.  n.  273,  304,  322. 

Peccata  contra  naturam  sunt  gravissima.  Of- 
fences against  nature  are  the  heaviest.  3  Co.  Inst 
20. 

Peccatum  peccato  addit  qui  culpa  quam  facit 
patrocinium  defensianis  adjungU.  He  adds  one 
offence  to  another,  who,  when  he  commits  a  crime, 
joins  to  it  the  protection  of  a  defence.    5  Co.  49. 

Per  rerum  naturam,  factum  negautis  nulla  pro- 
batio  est.  It  is  in 'the  nature  of  things  that  he  who 
denies  a  fact  is  not  bound  to  prove  it. 

Per  varius  actus,  legem  experieutia  facit.  By 
various  acts  experience  framed  the  law.  4  Co. 
Inst.  50. 

Perfectum  est  cut  nihil  deest  secundum  sum  per' 
fedionis  vet  nature,  modum.  That  is  perfect  which 
wants  nothing  in  addition  to  the  measure  of  its 
perfection  or  nature.    Hob.  151. 

Periculosum  est  res  novas  et  inusitatas  inducere. 
It  is  dangerous  to  introduce  new  and  dangerous 
things.    Co.  Litt  379. 

Periculum  rei  vendita,  nondum  tradita,  est  emp- 
toris.  The  purchaser  runs  the  risk  of  the  loss  of 
a  thing  sold,  though  not  delivered.  1  Bouv.  Inst. 
n.  939;  4  B.  &  C.  941;  4  B.  &  C.  481. 

Perpetua  lex  est,  nullam  legem  humanum  ac 
positivam  perpetuam  esse;  et  clausula  qum,  abroga- 
tionem  excludtt  initio  non  valet.  It  is  a  perpetual 
law  that  no  human  or  positive  law  can  be  per- 
petual; and  a  clause  in  a  law  which  precludes  the 
power  of  abrogation  is  void  ab  initio.  Bacon's 
Max.  in  Reg.  19. 

Perpetuities  are  odious  in  law  and  equity. 

Persona  conjuncta  ctquiparatur  inUresse  propria, 
A  person  united  equal  one's  own  interest.  Bacon's 
Max.  Reg.  18.  This  means  that  a  personal  con- 
nexion, as  nearness  of  blood  or  kindred,  may  in 
some  cases,  raise  a  use. 

Perspicua  vera  non  sunt  probanda.  Plain  truths 
need  not  be  proved.    Co.  Litt.  16. 

Pirata  ent  hostis  humani  generis.  A  pirate  is  an 
enemy  of  the  human  race.    3  Co.  Inst.  113. 

PluraHs  numerue  est  duobus  contentus.  The 
plural  number  is  contained  in  two.  1  Roll.  R. 
476. 

Pluralities  are  odious  in  law. 

Plures  coharedes  sunt  quasi  unum  corpus,  propter 
unitatem  juris  quod  habent.  Several  co-heirs  arc  as 
one  body,  by  reason  of  the  unity  of  right  which 
they  possess.    Co.  Litt.  163. 

Plures  participes  sunt  quasi  unum  corpus,  in  eo 


quod  unum  jus  habent.  Several  partners  are  as  one 
body,  by  reason  of  the  unity  of  their  rights.    Co 
Litt.  164. 

Plus  exempla  quam  peccata  nocent.  Example! 
hurt  more  than  offences. 

Plus  peccat  auctor  quam  actor.  The  instigator 
of  a  crime  is  worse  than  he  who  perpetrates  it. 
5  Co.  99. 

Plus  valet  unus  oculatus  testis,  quam  auriti  de 
cem.  One  eye  witness  is  better  than  ten  ear 
ones.    4  Inst.  279. 

Pond  atl  paucos,  metus  ad  omnes  perveniat,  A 
punishment  inflicted  on  a  few,  causes  a  dread  to 
all.    22  Yin.  Ab.  550. 

Pond  ex  delicto  defuncli,  hares  lenere  non  debet. 
The  heir  is  not  bound  in  a  penalty  inflicted  for  the 
crime  of  the  ancestor.    2  Inst.  198. 

Pond  non  potest,  culpa  perennis  erit.  Punish- 
ment may  have  an  end,  crime  is  perpetual.  21 
Vin.  Ab  271. 

Pasna  ad  paucos,  metus  ad  omnes.  Punishment 
to  few,  dread  or  fear  to  all. 

Pcena  potius  mollienda  quam  exasperenda  sunt. 
Punishments  should  rather  be  softened  than  aggra- 
vated.    3  Co.  Inst.  220. 

Posito  uno  opjiosilorum  negatur  alterum.  One 
of  two  opposite  positions  being  affirmed,  the  other 
is  denied.    3  Roll.  R.  422. 

Possessu)  est  quasi  pedis  positio.  Possession  is, 
as  it  were,  the  position  of  the  foot.    3  Co.  42. 

Possession  of  the  termer,  possession  of  the 
reversioner. 

Possession  is  a  good  title,  where  no  better  title 
appears.    20  Vin.  Ab.  278. 

Possessor  has  right  against  all  men  but  him  who 
has  the  very  right 

Possibility  cannot  be  on  a  possibility. 

Posteriora  derogant  prioribus.  Posterior  laws 
derogate  former  ones.    I  Bouv.  Inst.  n.  90. 

Potentia  non  est  nisi  ad  bonum.  Power  is  not 
conferred,  but  for  the  public  good. 

Potentia  debet  sequi  justiciam,  non  antecedere. 
Power  ought  to  follow,  not  to  precede  justice. 
3  Buls.  199. 

Potentia  inutilis  frustra  est.  Useless  power  is 
vain. 

Potest  qui*  renunciare  pro  se,  et  suis,  juri  quod 
pro  se  introductum  est.  A  man  may  relinquish,  for 
himself  and  his  heirs,  a  right  which  was  intro- 
duced for  his  own  benefit.   See  1  Bouv.  Inst.  n.  83. 

Poiestas  stride  interpretatur.  Power  should  be 
strictly  interpreted. 

Poiestas  suprema  seipsum  dissolvare  potest,  ligare 
non  potest.  Supreme  power  can  dissolve,  but  can- 
not bind  itself. 

Potior  est  conditio  defendenHs.  Better  is  the 
condition  of  the  defendant,  than  that  of  the  plain- 
tiff. 

Potior  est  conditio  possidentis.  Better  is  toe 
condition  of  the  possessor. 

Prapropera  consilia,  raro  sunt  prospera.  Hasty 
counsels  are  seldom  prospered.    4  Inst.  57. 

Prastai  cautela  quam  medela.  Prevention  if 
better  than  cure.    Co.  Litt.  304. 

Prasumptio  violenta,  plena  probatio.  Strong 
presumption  is  full  proof. 

Prasumptio  violenta  valet  in  lege.  Strong  pre- 
sumption avails  in  law. 

Pratextu  liciti  non  debet  admitti  illiciium.  Under 
pretext  of  legality,  what  is  illegal  ought  not  to  be 
admitted.    10  Co.  88. 
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Praxis  juaHcum  est  interpret  legum.  The  prac- 
tice of  the  judges  is  the  interpreter  of  the  laws. 
Hob.  96. 

Precedents  that  pass  sub  silentio  are  of  little  or 
no  authority.  16  Yin.  409. 
Precedents  have  as  much  law  as  justice* 
Prauntia  corporis  toUit  errorem  nominis,  et  Veri- 
tas nominis  tollit  errorem  demonstrationist  The 
presence  of  the  body  cures  the  error  in  the  name; 
the  truth  of  the  name  cures  an  error  in  the  de- 
scription.   Bacon's  Max.  Reg.  25. 

Pretium  succedit  in  hewn  ret.  The  price  stands 
id  the  place  of  the  thing  sold.  1  Bouv.  Inst  n. 
939. 

Prima  pars  aquitatis  aqualitas.  The  radical 
element  of  justice  is  equality. 

Principia  data  sequuntur  conamtitantia.  Given 
principles  follow  their  concomitants. 

Principia  probant,  non  probantur.  Principles 
prove,  they  are  not  proved.  3  Co.  40.  See  Prin- 
ciples. 

Prtncipiorum  non  est  ratio*  There  is  no  reason- 
ing of  principles.    2  Buls.  239.    See  Principles, 

Prtncipium  est  potissima  pars  cujusque  ret.  The 
principle  of  a  thing  is  its  most  powerful  part. 
10  Co.  49. 

Prior  tempore,  potior  jure.  He  who  is  before  in 
time,  is  preferred  in  right. 

Prwatorum  conventio  juri  publico  non  derogat. 
Private  agreements  cannot  derogate  from  public 
law.     Pig.  50,  17,  45,  1. 

Privatum  commodum  publico  cedii.  Private 
yields  to  public  good. 

Privatum  incommodum  publico  bono  peusatur. 
Private  inconvenience  is  made  up  for  by  public 
benefit. 

Privilegium  est  beneficium  personate  et  exUnguitur 
cum  persona.  A  privilege  is  a  personal  benefit 
and  dies  with  the  person.    3  Buls.  S. 

Privilegium  est  quasi  privata  lex.  A  privilege 
is,  as  it  were,  a  private  law.    2  Buls.  189. 

Probandi  necessitas  incumbit  illi  qui  agit.  The 
necessity  of  proving  lies  with  him  who  makes  the 
charge. 

Probations  debent  esse  evidentes,  id  est,  perspicua 
et  faciles  intelligi.  Proofs  ought  to  be  made  evi- 
dent, that  is,  clear  and  easy  to  be  understood. 
Co.  Litt.  283. 

Probatis  extremis,  prasumitur  media.  The  ex- 
tremes being  proved,  the  intermediate  proceedings 
are  presumed.     1  Greenl.  Ev.  §  20. 

Processus  lens  est  gravis  vexatio,  executio  legis 
coronal  opus.  The  process  of  the  law  is  a  grievous 
vexation;  the  execution  of  the  law  crowns  the 
work,    Co.  Litt.  289. 

PrMbttur  ne  quis  facial  in  sua  quod  nocere  possit 
aHeno.  It  is  prohibited  to  do  on  one's  own  pro- 
perty that  which  may  injure  another's.  9  Co.  59. 
Propinquior  excludit  propinquum;  propinquus 
remotum;  et  remotus  remotiorem.  He  who  is  nearer 
excludes  him  who  is  near;  he  who  is  near,  him 
who  is  remote;  he  who  is  remote,  him  who  is 
more  remote.    Co.  Litt.  10. 

Proprietas  verborum  est  solus  proprUtatum.  The 
propriety  of  words  is  the  safety  of  property. 

Protectio  trahit  subjedionem,  subjedio  project 
tionem.  Protection  draws  to  it  subjection,  subjec- 
tion, protection.    Co.  Litt.  65. 

Proviso  est  providers  prasentia  et  futurat  non 
praterita.  A  proviso  is  to  provide  for  the  present 
and  the  future,  not  the  past.    2  Co.  72. 


Proximus  est  cui  nemo  aniecedit;  supremus  est 
quern  nemo  sequitur.  He  is  next  whom  no  one 
precedes;  he  is  last  whom  no  one  follows. 

Prudentur  agit  qui  pracepto  legis  obtemperat. 
He  acts  prudently  who  obeys  the  commands  of 
the  law.    5  Co.  49. 

Pueri  sunt  de  sanguine  parentum,  sed  pater  et 
mater  non  sunt  de  sanguine  puerorum.  Children 
are  of  the  blood  of  their  parents,  but  the  father 
and  mother  are  not  of  the  blood  of  their  children. 
3  Co.  40. 

Purchaser  without  notice  not  obliged  to  discover 
to  his  own  hurt.    See  4  Bouv.  Inst.  n.  4$36. 

Qua  ab  hostibus  cap&uniur,  statim  capientium 
Jiunt.  Things  taken  from  public  enemies  imme- 
diately become  the  property  of  the  captors.  See 
Infra  prasidia. 

Qua  ad  unumfinem  loquuta  sunt;  non  debent  ad 
alium  detorqueri.  Words  spoken  to  one  end,  ought 
not  to  be  perverted  to  another.    4  Co.  14. 

Qua  cokarent  persona  a  persond  separari  neque- 
unt.  Things  which  belong  to  the  person  ought  not 
to  be  separated  from  the  person.    Jenk.  Cent.  28. 

Qua  communi  legi  derogant  stride  interpretantnr. 
Laws  which  derogate  from  the  common  law  ought 
to  be  strictly  construed.    Jenk.  Cent.  221. 

Qua  contra  rationem  juris  introduda  sunt,  non 
debent  Iraki  tn  consequentiam.  Things  introduced 
contrary  to  the  reason  of  the  law,  ought  not  to  be 
drawn  into  precedents.     12  Co.  75. 

Qua  dubitationis  causd  tollenda  inseruntur  com- 
munem  legem  non  ladunt.  Whatever  is  inserted 
for  the  purpose  of  removing  doubt,  does  not  hurt 
or  affect  the  common  law.    Co.  Litt.  205. 

Qua  incontinenH  vel  certo  Jiunt  in  esse  videntur. 
Whatever  is  done  directly  and  certainly,  appears 
already  in  existence.    Co.  Litt.  236. 

Qua  in  curid  acta  sunt  rite  agi  prasumuntur. 
Whatever  is  done  in  court  is  presumed  to  be 
rightly  done.    3  Buls.  43. 

Qua  in  partes  dividi  nequeunt  soUdat  a  singulis 
prastantur.  Things  which  cannot  be  divided  into 
parts  are  rendered  entire  severally.    6  Co.  1. 

Qua  inter  alios  ada  sunt  nemini  nocere  debent,  sed 
prodesse  possuni.  Transactions  between  strangers 
may  benefit,  but  cannot  injure,  persons  who  are 
parties  to  them.    6  Co.  1. 

Qua  mala  sunt  indioata  in  principio  vex  bono 
peragantur  exitu.  Things  bad  in  the  commence* 
ment  seldom  end  well.    4  Co.  2. 

Qua  non  valeant  singula,  jundajuvant.  Things 
which  do  not  avail  singly,  when  united  have  an 
effect.    3  Buls.  132. 

Qua  prater  consuetudinem  d  morem  majorum 
jiunt,  neque  placent,  necque  reda  videntur.  What 
is  done  contrary  to  the  custom  of  our  ancestors, 
neither  pleases  nor  appears  right.    4  Co.  78. 

Qua  rerum  naturd  prohibeniur,  nulld  lege  con- 
firmata  sunt.  What  is  prohibited  in  the  nature  of 
things,  cannot  be  confirmed  by  law.  Finch's 
Law,  74. 

Quacunque  intra  rationem  legis  inveniuntur,  intra 
legem  ipsam  esse  judicaniur.  Whatever  appears 
within  the  reason  of  the  law,  ought  to  be  consi- 
dered within  the  law  itself.    2  Co.  Inst.  689. 

Qualibet  concessio  fortissime  contra  donatorem 
inierpreianda  est.  Every  grant  is  to  be  taken 
most  strongly  againt  the  grantor.    Co.  Litt.  183. 

Qualibd  iurisdictio  canceUos  suos  habd.  Every 
jurisdiction  has  its  bounds. 
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Qtialibet  poena  corporalis,  quam   via  minima,  j 
major  est  qudlibet  pond  pecuniarid.    Every  cor* 
poral  punishment,  although    the  very  least,  is 
greater  than  pecuniary  punishment.    3  Inst.  220. 

Quctras  de  dubiia,  legem  bene  discere  H  via*  In- 
quire into  doubtful  points  if  you  wish  to  under* 
stand  the  law  well. 

Quarere  dot  sapere  qua  sunt  legitima  vere.  To 
inquire  into  th»m,  is  the  way  to  know  what  things 
are  really  true.    Litt.  $  443. 

Qualitat  qua  inesse  debet,  facile  prasumitur.  A 
quality  which  ought  to  form  a  part,  is  easily  pre- 
sumed. 

Quam  longum  debet  esse  rationabile  tempus,  non 
definitur  in  lege,  sed  pendet  ex  discretione  justiciario- 
rum*  What  is  reasonable  time,  the  law  does  not 
define ;  it  is  left  to  the  discretion  of  the  judges. 
Co.  Litt.  56.     See  11  Co.  44. 

Quamvis  aliquid  per  se  non  sit  malum,  tamen  si 
sit  mali  exempli,  non  est  faciendum*  Although,  in 
itself,  a  thing  may  not  be  had,  yet,  if  it  holds  out 
a  bad  example,  it  is  not  to  be  done.  2  Co.  Inst. 
564. 

Quamvis  lex  generaliter  loquitur,  restringenda 
tamen  est,  ut  cessante  ratione  et  ipsa  cessat.  Al- 
though the  law  speaks  generally,  it  is  to  be  re- 
strained when  the  reason  on  which  it  is  founded 
fails.     4  Co.  Inst.  330. 

Quando  abest  provisio  partis,  adest  provisio  legis. 
A  defect  in  the  provision  of  the  party  is  supplied 
by  a  provision  of  the  law.     6  Vin.  A  b.  49. 

Quando  aliquid  prohibetur  ex  directo,  prohibetur 
et  per  obliquum.  When  anything  is  prohibited 
directly,  is  is  prohibited  indirectly.   Co.  Litt.  223. 

Quando  charta  coniinet  generalem  clausulam, 
posteaque  descendit  ad  verba  specialia  qua  clausula 
generali  sunt  consentanea  interpretanda  est  charta 
secundum  verba  specialia.  When  a  deed  contains  a 
general  clause,  and  afterwards  descends  to  special 
words,  consistent  with  the  general  clause,  the  deed 
ig  to  be  construed  according  to  the  special  words. 
8  Co.  154. 

Quando  de  una  et  eadem  re,  duo  onerabUes  existunt, 
unus,  pro  insufficieniia  alterius,  de  integro  onerabi- 
tur.  When  two  persons  are  liable  on  a  joint  obli- 
gation, if  one  makes  default  the  other  must  bear 
the  whole.    2  Co.  Inst.  277. 

Quando  dispositio  referri  potest  ad  duos  res,  ita 
quod  secundum  relationem  unam  vitiatur  et  secun- 
dum alteram  utilis  sit,  turn  facienda  est  relatio  ad 
illam  ut  valeat  dispositio.  When  a  disposition  may 
be  made  to  refer  to  two  things,  so  that  according 
to  one  reference,  it  would  be  vitiated,  and  by  the. 
other  it  would  be  made  effectual,  such  a  reference 
must  be  made  to  the  disposition  which  is  to  have 
effect.    6  Co.  76. 

Quando  diversi  considerantur  actus  ad  aliquem 
statum  perficUndum,  plus  respicit  lex  actum  origi- 
nalem.  When  two  different  acts  are  required  to 
the  formation  of  an  estate,  the  law  chiefly  regards 
the  original  act.     10  Co.  49. 

Quando  duo  juro  concurrunt  in  und  persond, 
mquum  est  ac  si  essent  in  divertis.  When  two  rights 
concur  in  one  person,  it  is  the  same  as  if  they 
were  in  two  separate  persons.    4  Co.  118. 

Quando  lex  aliquid  alicui  concedit,  concedtre  vide- 
tnr  id  sine  quo  res  ipsa  esse  non  potest.  When  the 
law  gives  anything,  it  gives  the  means  of  obtainiug 
it.    5  Co.  47. 

Quando  lex  aliquid  alicui  concedit,  omnia  inci- 
deniia  tacite  conceduniur.    When  the  law  gives 


anything,  it  gives  tacitly  what  is  incident  to  it. 
2  Co.  Inst.  326;  Hob.  234. 

Quando  lex  est  specialia,  ratio  autem  generalise 
generaliter  lex  est  intelligenda.  When  the  law  is 
special,  but  its  reason  is  general,  the  law  is  to  be 
understood  generally.     2  Co  Inst.  83;  10  Co.  101. 

Quando  licet  id  quod  majus,  videtur  licere  id  quod 
minus.  When  the  greater  is  allowed,  the  less 
seems  to  be  allowed  also. 

Quando  plus  fit  quam  fieri  debet,  videtur  etiam 
illud  fieri  quod  faciendum  est.  When  more  is  done 
than  ought  to  be  done,  that  shall  be  considered  as 
performed,  which  should  have  been  performed ; 
as,  if  a  man  having  a  power  to  make  a  lease  for 
ten  years,  make  one  for  twenty  years,  it  shall  be 
void  only  for  the  surplus.  Broom's  Max.  76 ;  8 
Co.  85. 

Quando  verba  et  mens  congruunt,  non  est  inter* 
pretationi  locus.  When  the  words  and  the  mind 
agree,  there  is  no  place  for  interpretation. 

Quern  admodum  ad  quastionem  facti  non  respon- 
dent judicest  ita  ad  quastionem  juris  non  respondent 
juratores.  In  the  same  manner  that  judges  do  not 
answer  to  questions  of  /act,  so  jurors  do  not  an- 
swer to  questions  of  law.     Co.  Litt.  295. 

Qui  accusal  integra  fames  sit  et  non  criminoaus* 
Let  him  who  accuses  be  of  a  clear  fame,  and  not 
criminal.    3  Co.  Inst.  26. 

Qui  admit  medium,  dirimit  finem.  He  who  takes 
away  the  means,  destroys  the  end,    Co.  Litt.  161* 

Qui  aliquid  statuerit  parte  inaudita  altera,  aquum 
licet  dixerit,  hand  aquum  facerit.  He  who  decides 
anything,  a  party  being  unheard,  tbougb  he  should 
decide  right,  does  wrong.    6  Co.  52. 

Qui  bene  interrogate  bene  docet.  He  who  ques- 
tions well,  learns  well.    3  Buls.  227. 

Qui  bene  diatinguit,  bene  docet.  He  who  distin- 
guishes well,  learns  well.    2  Co.  Inst.  470. 

Qui  concedit  aliquid,  concedtre  videtur  et  id  sine 
quo  concessio  est  irrita,  sine  quo  res  ipsa  esse  non 
potuit.  He  who  grants  anything,  is  considered  as 
granting  that,  without  which  his  grant  would  be 
idle,  without  which  the  thing  itself  could  not 
exist.     11  Co.  52. 

Qui  confirmat  nihil  dot.  He  who  confirms  doss 
not  give.    2  Bouv.  Inst.  n.  2069. 

Qui  contemnit  praceptum,  contemnit  pracipitn- 
tem.  He  who  contemns  the  precept,  contemns 
the  party  giving  it.     12  Co.  96. 

Qui  cum  alio  contrahit,  vel  est,  vel  debit  esse  non 
ignarus  conditio  ejus.  He  who  contracts,  knows, 
or  ought  to  know,  the  quality  of  the  person  with 
whom  he  contracts,  otherwise  be  is  not  excusable. 
Dig.  50,  17,  19;  2  Hagg.  Consist.  Rep.  61. 

Qui  destruit  medium,  deatruit  finem.  He  who 
destroys  the  means,  destroys  the  end.  11  Co.  51 ; 
Shep.  To.  342. 

Qui  doit  inheriter  al  pare,  doit  inheriter  ol  fttx. 
He  who  ought  to  inherit  from  the  father,  ought  to 
inherit  from  the  son. 

Qui  ex  damnoto  coitu  nascuntw.  inter  Kberos  non 
computantur.  He  who  is  born  of  an  illicit  union, 
is  not  counted  among  the  children.  Co.  Litt.  8. 
See  1  Bouv.  Inst.  n.  289.  - 

Qui  evertit  cauaam,  evertit  causatum  futurum. 
He  who  overthrows  the  cause,  overthrows  its 
future  effects.     10  Co.  51. 

Qui  facit  per  alium  facit  per  se.  He. who  acts 
by  or  through  another,  acts  for  himself.  1  Bl. 
Com.  429;  Story,  Ag.  §  440;  2  Bouv.  Inst.  n. 
1273,  1335,  1336;  7  Man.  &  Or.  32,  33. 
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Qui  habet  jurisdiciionem  absolvendi,  habet  juris- 
actionem  Ugandu  He  who  bas  jurisdiction  to 
loosen,  has  jurisdiction  to  bind.     12  Co.  59. 

Qui  hetret  in  litera,  haret  in  cortice.  He  who 
adheres  to  the  letter,  adheres  to  the  bark.  Co. 
Litt.  289. 

Qui  ignorat  quantum  solvere  dtbtat,  non  potest 
improbus  rider  e.  He  who  does  not  know  what  he 
ought  to  pay,  does  not  want  probity  in  not  paying. 
Dig.  50,  17,  99. 

Qui  in  utero  est,  pro  jam  nato  liabetur  quoties  de 
ejus  cornmodo  quaritur.  He  who  is  in  the  womb, 
is  considered  as  born,  whenever  it  is  for  his 
benefit. 

Qui  jure  suo  utitur,  nemini  facit  injuriam.  He 
who  uses  his  legal  rights,  harms  no  one. 

Quijussu  judicis  aliquod  fuerit  non  videtur  dolo 
malofecisse,  quia  parere  necesse  est.  He  who  does 
anything  by  command  of  a  judge,  will  not  be  sup- 
posed to  have  acted  from  an  improper  motive, 
because  it  was  necessary  to  obey.     10  Co.  76. 

Qui  male  agit,  odit  lucem.  He  who  acts  badly, 
bates  the  light.    7  Co.  66. 

Qui  melius  probata  melius  habet.  He  who  proves 
most,  recovers  most.    9  Yin.  Ab.  235. 

Qui  moliiur  insidias  in  patriam,  id  facit  quod 
imsanus  nauia  perforans  navem  in  qud  vehitur.  He 
who  betrays  his  country,  is  like  the  insane  sailor 
who  bores  a  hole  in  the  ship  which  carries  him. 

3  Co.  Inst.  36. 

Qui  nascitur  sine  legitimo  mairimonio,  matrem 
sequitur.  He  who  is  Dorn  out  of  lawful  matri- 
mony, follows  the  condition  of  the  mother. 

Qui  non  cadunt  in  constantem  virem,  vani  timores 
sunt  testimandi.  Those  are  vain  iears  which  do  not 
affect  a  man  of  a  firm  mind.    7  Co.  27. 

Qui  non  habet  in  are  luat  in  corporey  ne  quis 
peccatur  impuni.  He  who  cannot  pay  with  his 
purse,  must  suffer  in  his  person,  lest  he  who 
offends  should  go  unpunished.    2  Co.  Inst.  173; 

4  Bl.  Com.  20. 

Qui  non  improbat,  approbat.  He  who  does  not 
disapprove,  approves.    3  Co.  Inst.  27. 

Qui  non  libere  veritatem  pronunciat,  proditor  est 
vtritatis.  He  who  does  not  willingly  speak  the 
truth,  is  a  betrayer  of  the  truth. 

Qui  non  obstat  quod  obstare  potest  facere  videiur. 
He  who  does  not  prevent  what  he  can,  seems  to 
commit  the  thing.    2  Co.  Inst.  146. 

Qui  non  prohibit  quod  prohibere  potest  assentire 
videiur.  He  who  does  not  forbid  what  he  can  for- 
bid, seems  to  assent.    2  Inst.  305. 

Qui  non  propulsat  injuriam  quando  potest,  infert. 
He  who  does  not  repel  a  wrong  when  he  can, 
induces  it.     Jenk.  Cent.  271. 

'Qui  obstruit  adilum,  desiruit  commodum.  He 
who  obstructs  an  entrance,  destroys  a  conve- 
niency.     Co.  Litt.  161. 

Qui  omne  dicit,  nihil  excludit.  He  who  says  all, 
excludes  nothing.    4  Inst.  81. 

Qui  parcit  nocentibus,  innocentibus  punit.  He 
who  spares  the  guilty,  punishes  the  innocent. 

Qui  peccat  tortus,  luat  sobrius.  He  who  offends 
drunk,  must  be  punished  when  sober.  Car.  R.  133. 

Qui  per  alium  facit  per  seipsum  facere  vidttur. 
He  who  does  anything  through  another,  is- con- 
sidered as  doing  it  himself.    Co.  Litt.  258. 

Qui  per  fraudem  agit,  frustra  agit'.  He  who 
acts  fraudulently  acts  in  vain.    2  Roll.  R.  17. 

Qui  potest  et  debet  vetare,  jubet.  He  who  can 
and  ought  to  forbid,  and  does  not,  commands. 


Qaiprimum  peccat  Hit  facit  rixam.  He  who 
first  offends,  causes  the  strife. 

Qui  prior  est  tempore,  potior  est  jure.  He  who 
is  first  or  before  in  time,  is  stronger  in  right.  Co. 
Litt.  14  a;  1  Story,  Eq.  Jur.  §  64  d;  Story, 
Bailm.  §  312;  1  Bouv.  Inst.  n.  952;  4  Bouv, 
Inst.  n.  3728. 

Qui  providet  sibi,  providet  h&redibus.  He  who 
provides  for  himself,  provides  for  his  heirs. 

Qui  rationem  in  omnibus  quarunt,  rationem  sub- 
vertunt.  He  who  seeks  a  reason  for  everything, 
subverts  reason.    2  Co.  75. 

Qui  semel  actionem  renunciaverit,  amplius  repetert 
non  potest.  He  who  renounces  his  action  once, 
cannot  any  more  repeat  it.  8  Co.  59.  See  Re- 
traxit. 

Qui  semel  maku,  semper  prasumitur  esse  mains 
in  eodem  genere.  He  who  is  once  bad,  is  presumed 
to  be  always  so  in  the  same  degree.   Cro.  Car.  317. 

Qui  sentit  commodum,  sentire  debet  et  onus.  He 
who  derives  a  benefit  from  a  thing,  ought  to  feel 
the  disadvantages  attending  it.  2  Bouv.  Inst.  n. 
1433.  ' 

Qui  tacet  consentire  vidttur.  He  who  is  silent 
appears  to  consent     Jenk.  Cent.  32. 

Qui  tardius  solvit,  minus  solvit.  He  who  pays 
tardily,  pays  less  than  he  ought.    Jenk.  Cent.  38. 

Qui  timenty  cavent  et  vitant.  They  who  fear, 
take  care  and  avoid.    Off.  Ex.  162. 

Qui  vuli  decipi,  dtcipiaiur.  Let  him  who  wishes 
to  be  deceived,  be  deceived. 

Quicquid  acquiritur  servo,  acquiritur  domino. 
Whatever  is  acquired  by  the  servant,  is  acquired 
for  the  master.    15  Vin.  Ab.  327. 

Quicquid  plantaiur  solo,  solo  cedit.  Whatever  is 
affixed  to  the  soil  belongs  to  it.  Went.  Off.  Ex. 
145. 

Quicquid  plantaiur  solo^  solo  cedit.  Whatever 
is  affixed  to  the  soil  or  the  realty,  thereby  becomes 
a  parcel.  See  Amb.  113;  3  East,  51;  and  article 
Fixtures. 

Quicquid  est  contra  normam  recti  est  injuria. 
Whatever  is  against  the  rule  of  right,  is  a  wrong. 
3  Buls.  313. 

Quicquid  in  excessu  actum  est,  lege  prohtbitur. 
Whatever  is  done  in  excess  is  prohibited  by  law. 
2  Co.  Inst.  107. 

Quicquid  judicis  auctoriiati  subjicitur,  novitati 
non  subjicitur.  Whatever  is  subject  to  the  autho- 
rity of  a  judge,  is  not  subject  to  novelty.  4  Co. 
Insf   66. 

Quicquid  solvit ur,  solvitur  secundum  modum  sol- 
ventis.  Whatever  is  paid,  is  paid  according  to  the 
manner  of  the  payor.  2  Vera.  606.  See  Appro- 
priation. 

Quilibet  potest  renunciare  juri  pro  se  inducto. 
Any  one  may  renounce  a  law  introduced  for  his 
own  benefit.  To  this  rule  there  are  some  excep- 
tions.   See  1  Bouv.  Inst.  n.  83. 

Qusquis  est  qui  velit  juris  consultus  haberi,  con* 
tinuet  studium,  velit  a  quocunque  doceri.  Whoever 
wishes  to  be  a  lawyer,  let  him  continually  study, 
and  desire  to  be  taught  everything. 

Quod  ab  initio  non  valet,  in  tractu  temporis  non 
convalescere.  What  is  not  good  in  the  beginning 
cannot  be  rendered  good  by  time.  Merl.  Rep. 
verbo  Regie  de  Droit.  This,  though  true  in  gene- 
ral, is  not  universally  so. 

Quod  ad  jus  naturale  aitinet,  omnes  homines 
aquales  sunt.  All  men  are  equal  before  the  natural 
law.    Dig.  50,  17,  32. 
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Quod  alias  bonum  et  justum  est,  si  per  vim  vel 
fraudem  petatur,  malum  et  injusUan  efficitur. 
What  is  otherwise  good  and  just,  if  sought  by- 
force  or  fraud,  becomes  bad  and  unjust.    3  Co.' 

78Uf 
Quod  constat  dare,  non  debet  verificari.   What  is 

clearly  apparent  need  not  be  proved. 

Quod  constat  curies  opere  testium  non  indigei. 

What  appears  to  the  court  needs  not  the  help  of 

witnesses.    2  Inst.  662. 

Qnifd  contra  legem  fit,  mro  infecto  habeiur.  What 

is  done  contrary  to  the  law,  is  considered  as  not 

done.  4  Co.  31.   No  one  can  derive  any  advantage 

from  such  an  act. 

Quod  contra  juris  roHonem  receptum  est,  non  est 
producendum  ad  consequeniias.  What  has  been 
admitted  against  the  spirit  of  the  law,  ought  not 
to  be  heard.    Dig.  50,  17,  141. 

Quod  demonstrandi  causd  additur  rei  satis  de- 
monstrate, frusta  fit.  What  is  added  to  a  thing 
sufficiently  palpable,  for  the  purpose  of  demonstra- 
tion, is  vain.     10  Co.  113. 

Quod  dubitas,  ne  feceris.  When  you  doubt,  do 
not  act. 

Quod  est  ex  necessitate  nunquam  introducitur, 
nisi  quando  necessarium.  What  is  introduced  of 
necessity,  is  never  introduced  except  when  neces- 
sary.   2  Roll.  R.  512. 

Quod  est  inconvenient,  out  contra  rationem  non 
permissum  est  in  lege.  What  is  inconvenient  or 
contrary  to  reason,  is  not  allowed  in  law.  Co. 
Litt.  178. 

Quod  est  necessarium  est  licitum.  What  is  neces- 
sary is  lawful. 

Quod  factum  est,  cum  in  obscuro  sit,  ex  affectione 
cujusque  capU  interpretatidnem.  Doubtful  and  am- 
biguous clauses  ought  to  be  construed  according 
to  the  intentions  of  the  parties.*  Dig.  50,  17, 
168,  1. 

Quod  fieri  non  debet,  factum  valet.  What  ought 
not  to  be  done,  when  done,  is  valid.    5  Co.  38. 

Quod  inconsulto  fecimus,  consuUius  revocemus. 
What  is  done  without  consideration  or  reflection, 
upon  better  consideration  we  should  revoke  or 
undo. 

Quod  in  mtnori  valet,  valebit  in  majori;  et  quod 
in  majori  non  valet,  nee  valebit  in  minori.  What 
avails  in  the  less,  will  avail  in  the  greater;  and 
what  will  not  avail  in  the  greater,  will  not  avail 
in  the  less.    Co.  Litt.  260. 

Quod  in  uno  similium  valet,  valebit  in  aUere. 
What  avails  in  one  of  two  similar  things,  will 
avail  in  the  other.    Co.  Litt.  191. 

Quod  initio  vitiosum  est,  non  potest  tractu  tenu 
poris  convalescere.  Time  cannot  render  valid  an 
act  void  in  its  origin.     Dig.  50, 17,  20. 

Quod  meum  est  sine  me  auferri  non  potest.  What 
is  mine  cannot  be  taken  away  without  my  con- 
sent. Jenk.  Cent.  251.  Sed  vide  Eminent  Do- 
main. 

Quod  necessarie  intelligUur  id  non  deest.  What 
is  necessarily  understood  is  not  wanting.  1  Buls. 
71. 

Quod  necessitas  cogit,  defendit.  What  necessity 
forces,  it  justifies.    Hal.  PI.  Cr.  54. 

Quod  non  apparet  non  est,  et  non  apparet  judi- 
cialiter  ante  judicium.  What  appears  not  does  not 
exist,  and  nothing  appears  judicially  before  judg- 
ment.   2  Co.  Inst.  479. 

Quod  non  habet  priuciptum  non  habet  finum. 
What  has  no  beginning  has  no  end.  Co.  Litt.  345. 


Quod  non  legitur,  non  credUur.  What  is  not 
read,  is  not  believed.    4  Co.  304. 

Quod  non  valet  in  principalia,  in  accessoria  seu 
tontequentia  non  valebit;  et  quod  non  valet  in  magis 
propinquOy  non  valebit  in  magis  remoto.  What  is 
not  good  in  its  principal,  will  not  be  good  as  to 
accessories  or  consequences;  and  what  is  not  of 
force  as  regards  things  near,  will  not  be  of  force 
as  to  things  remote.    8  Co.  78. 

Quod  nuUius  est  id  ratione  naturali  occupanti 
conceditur.  What  belongs  to  no  one,  naturally 
belongs  to  the  first  occupant.  Inst.  2,  1,  12;  1 
Bouv.  Inst.  n.  491. 

Quod  nullius  esse  potest,  id  ut  alicujus  fieret  nulla 
obligatio  valet  efficere.  Those  things  which  cannot 
be  acquired  as  property,  cannot  be  the  object  of 
an  agreement.    Dig.  50,  17, 182. 

Quod  pendet,  non  est  pro  eo,  quasi  sit.  What  is 
in  suspense  is  considered  as  not  existing.  Dig.  50, 
17,  169,  1. 

Quod  per  me  non  possum,  nee  per  ahum.  What 
I  cannot  do  in  person,  I  cannot  do  by  proxy.  4 
Co.  24. 

Quod  per  recordum  probatum,  non  debet  esse 
negatum.  What  is  proved  by  the  record,  ought 
not  to  be  denied. 

Quod  populus  postremum  jussit,  id  jus  ratum  esto. 
What  the  people  have  last  enacted,  let  that  be  the 
established  law. 

Quod  prius  est  verius  est;  et  quod  prius  est  tem- 
pore potius  est  jure.  What  is  first  is  truest;  and 
what  comes  first  in  time,  is  best  in  law.  Co. 
Litt.  347. 

Quod  pro  minore  licitum  est,  et  pro  majore  licitum 
e*t.  What  is  lawful  in  the  less,  is  lawful  in  the 
greater.    8  Co.  43. 

Quod  quis  ex  culpa  sua  damnum  sentit,  non  in- 
telligUur  damnum  sentire.  He  who  Buffers  a  da- 
mage by  his  own  fault,  has  no  right  to  complain. 
Dig.  50,  17,  203. 

Quod  quisquis  norat  in  hoc  se  exerceat.  J^et 
every  one  employ  himself  in  what  he  knows.  1 1 
Co.  10. 

Quod  remedio  destituiiur  ipsa  re  valet  si  culpa 
absit.  What  is  without  a  remedy  is  valid  by  the 
thing  itself.    Bacon's  Max.  Reg.  9. 

(Juod  semel  meum  est  amplius  meum  esse  non 
potest.    Co.  Litt.  49;  Shep.  To.  212. 

Quod  sub  certa  forma  concessum  vel  reservatum 
est,  non  trahitur  ad  valorem  vel  compensationem. 
That  which  is  granted  or  reserved  under  a  certain 
form,  is  not  to  be  drawn  into  a  valuation.  Bacon's 
Max.  Reg.  4. 

Quod  solo  inadificatur  solo  cedit.  Whatever  is 
built  on  the  soil  is  an  accessory  of  the  soil.  Inst. 
2,  1,  29;  16  Mass.  449;  2  Bouv.  Inst.  n.  1571. 

Quod  taciti  intellirUur  deesse  non  videtur.  What 
is  tacitly  understood  does  not  appear  to  be  want- 
ing.   4  Co.  22. 

Quod  vanum  et  inutile  est,  lex  non  requirit.  The 
law  does  not  require  what  is  vain  and  useless. 
Co.  Litt.  3J9. 

QuoHens  dubia  interpretatio  Ubertatis  est,  secun- 
dum libertatem  respondendum  erit.  Whenever 
there  is  a  doubt  between  liberty  and  slavery,  the 
decision  muqt  be  in  favor  of  liberty.  Dig.  50,  17, 
20. 

Quoties  in  verbis  nulla  est  ambiguitas  ibi  nulU 
expositio  contra  verba  fienda  est.    When  there  is  no 
ambiguity  in  the  words,  then  no  exposition  con 
trary  to  the  words  is  to  be  made.    Co.  Litt.  147. 
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RatikabUio  mandaio  ctquiparatur.  Ratification 
is  equal  to  a  tommaod.    Dig.  46,  3, 12,  4. 

Ratio  est  /ormolu  causa  consuetudinis.  Reason 
is  the  formal  cause  of  custom. 

Ratio  est  Ugis  anima,  muiata  Ugis  ration*  muta- 
tur  et  Ux.  Reason  is  the  soul  of  the  law;  the 
reason  of  the  law  being  changed,  the  law  is  also 
changed. 

Ratio  est  radius  divini  lumsnis.  Reason  is  a  ray 
of  divine  light.     Co.  Litt.  232. 

Ratio  et  auctoritas  duo  clarissima  mundt  lumina. 
Reason  and  authority  are  the  two  brightest  lights 
io  the  world.    4  Co.  Inst.  320. 

Ratio  injure  tequilas  integra.  Reason  in  law  is 
perfect  equity. 

Ratio  Ugis  est  amma  Ugis,  The  reason  of  the 
law  is  the  soul  of  the  law. 

Ratio  non  clauditur  loco.  Reason  is  not  confined 
to  any  place. 

Ratio  potest  allegari  deficiente  Uge,  sed  vera  et  U* 
gaHs  et  non  apparens.  Reason  may  be  all eged  when 
the  law  is  defective,  but  it  must  be  true  and  legal 
reason,  and  not  merely  apparent.    6  Co.  Litt.  191. 

Re,  verbis,  scripto,  consensu,  traditione,  junetura 
testes,  swmere  pacta  soUnt.  Compacts  are  accus- 
tomed to  be  clothed  by  the  thing  itself,  by  words, 
by  writing,  by  consent,  by  delivery.    Plow.  161. 

Receditur  a  placitis  juris,  potius  quam  injuria  et 
deHcta  mantant  ttnpunUa.  Positive  rules  of  law 
will  be  receded  from,  rather  than  crimes  and 
wrongs  should  remain  unpunished.  Bacon's  Max. 
Reg.  12.  This  applies  only  to  such  maxims  as 
are  called  placita  juris;  these  will  be  dispensed 
with  rather  than  crimes  should  go  unpunished, 
quia  solus  populi  supremo  lex.  because  the  public 
safety  is  the  supreme  law. 

Rtcorda  sunt  vestigia  vetustatis  et  veritatis.  Re- 
cords are  vestiges  of  antiquity  and  truth.  2  Roll. 
R.  296. 

Ruurrendum  est  ad  extraorduutrium  quando  non 
talel  ordsnarium.  We  must  have  recourse  to  what 
is  extraordinary,  when  what  is  ordinary  fails. 

Regula  pro  Uget  si  deficit  lex.  In  default  of  the 
law,  the  maxim  rules. 

Regulariter  non  vaUt  pactum  dare  mea  non  alU- 
nanda.  Regularly  a  contract  not  to  alienate  my 
property  is  not  binding.    Co.  Litt.  223. 

Rex  turpis  nullum  mandatum  est.  A  mandate 
of  an  illegal  thing  is  void.    Pig.  17,  1,  6,  3. 

Rtxpublica.  interest  voluntates  defunctorum  effect' 
m  sorthi  It  concerns  the  state  that  the  wills  of 
the  dead  should  have  their  effect. 

Rtlatio  est  fictio  juris  et  intenta  ad  unum.  Refer- 
ence is  a  fiction  of  law,  and  intent  to  one  thing. 
3  Co.  28. 

Relatio  semper  fiat  ut  vaUat  dispositio.  Reference 
should  always  be  had  in  such  a  manner  that  a  dis- 
position in  a  will  should  avail.    6  Co.  76. 

Relation  never  defeats  collateral  acts.  18  Yin. 
Ab.  292. 

Relation  shall  never  make  good  a  void  grant  or 
devise  of  the  party.     18  Yin.  Ab.  292. 

Rtlatiorum  cognito  uno,  cognoscitur  et  alterum. 
Of  thing*  relating  to  each  other,  one  being  known, 
the  other  is  known.     Cro.  Jac  539. 

Remainder  can  depend  upon  no  estate  but  what 
beginneth  at  the  same  time  the  remainder  doth. 

Remainder  must  vest  at  the  same  instant  that 
the  particular  estate  determines. 

Remainder  to  a  person  not  of  a  capacity  to  take 
at  the  time  of  appointing  it,  is  void.  Plowd.  27* 
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Remedies  ought  to  be  reciprocal. 
Remedies  for  rights   are   ever  favorably  ex- 
tended.    18  Yin.  Ab.  521. 

Remissus  imperanti  melius  paretur.  A  man  com- 
manding not  too  strictly  is  best  obeyed.  3  Co. 
Inst.  233. 

Remoto  impedimento,  emergit  actio.  The  impedi- 
ment being  removed  the  action  arises.    5  Co.  76. 

Rent  must  be  reserved  to  him  from  whom  the 
state  of  the  land  moveth.    Co.  Litt.  143. 

Rtpellitur  a  sacramento  informs.  An  infamous 
person  is  repelled  or  prevented  from  taking  an 
oath.    Co.  Litt.  158. 

Reprobaia  petunia  liberal  solventem.  Money 
refused  liberates  the  debtor.  9  Co.  79.  But  this 
must  be  understood  with  a  qualification.  See 
Tender. 

Reputatio  est  vulgaris  opinio  ubi  non  est  Veritas. 
Reputation  is  a  vulgar  opinion  where  there  is  no 
truth.    4  Co.  107.     But  see  Character. 

Rerum  ordo  confunditur,  si  umcuique  jurisdictio 
non  servetur.  The  order  of  things  is  confounded 
if  every  one  preserves  not  his  jurisdiction.  4  Co. 
Inst.  Proem. 

Rerum  progressus  ostendmnt  muUa,q%4B  in  initio 
pnecaveri  sen  preevideri  non  possunt.  The  progress 
of  time  shows  many  things,  which  at  the  beginning 
could  not  be  guarded  against,  or  foreseen.  6  Co. 
40. 

Rerum  suorum  quilibet  est  moderator  et  arbiter. 
Every  one  is  the  manager  and  disposer  of  his 
own.    Co.  Litt.  223. 

Res  denomxnatur  a  principaliori  parte.  A  thing 
is  named  from  its  principal  part.    5  Co.  47. 

Res  est  misera  ubi  jus  est  vagam  et  incertum.  It 
is  a  -miserable  state  of  things  where  the  law  is 
vague  and  uncertain.    2  Salk.  512. 

Res,  generalem  habet  significationem%  quia  torn 
corporea,,  quam  incorporea,  cujuscunque  sunt  generis, 
natural  she  speciei,  comprehendit.  Tne  word  things 
has  a  general  signification,  which  comprehends 
corporeal  and  incorporeal  objects,  of  whatever 
nature,  sort  or  specie.  3  Co.  Inst.  482 ;  1  Bouv. 
Inst  n.  415. 

Res  inter  alios  acta  alien  nocere  non  debet.  Things 
done  between  strangers  ought  not  to  injure  those 
who  are  not  parties  to  them.    Co.  Litt.  152. 

Res  judicata  pro  veritate  accipitur.  A  thing 
adjudged  must  be  taken  for  truth.  Co.  Litt.  103; 
Die.  50,  17,  207.    See  Res  judicata. 

Res  judicata  facit  ex  albo  nigrum,  ex  nigro  album, 
ex  curvo  rectum,  ex  recto  curvum.  A  thing  adjudged 
makes  what  was  white,  black;  what  was  black, 
white;  what  was  crooked,  straight;  what  was 
straight,  crooked.     1  Bouv.  Inst.  n.  840* 

Res  ver  pecuniam  astimatur,  et  non  pecunia  per 
res.  The  value  of  a  thing  is  estimated  by  its  worth 
in  money,  and  the  value  of  money  is  not  estimated 
by  reference  to  the  thing.  9  Co.  76;  1  Bouv.  Inst, 
n.  922. 

Res  peril  domino  suo.  The  destruction  of  the 
thing  is  the  loss  of  its  owner  2  Bouv.  Inst.  n. 
1456.  1466. 

Reservatio  non  debet  esse  de  proflcuu  ipsis  quia  ea 
conceduntur,  sed  de  redditu  nova  extra  proficua.  A 
reservation  ought  not  to  be  of  the  profits  them- 
selves, because  they  are  granted,  but  from  the 
new  rent  out  of  the  profits.    Co.  Litt.  142. 

ResignaHo  est  juris  proprii  spontanea  refutatio 
Resignation  is  the  spontaneous  relinquishment  of 
one's  own  right.    Godb.  284. 
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Respondeat  superior.  Let  the  principal  answer. 
4  Co.  Inst.  114;  2  Bonv.  Inst.  n.  1337;  4  Bout. 
Inst.  n.  3586. 

Responsio  unius  non  omnino  ouditur.  The  answer 
of  one  witness  shall  not  be  heard  at  all.  1  Greenl. 
Ev.  §  260.  This  is  a  maxim  of  the  civil  law, 
where  everything  most  be  proved  by  two  wit- 
nesses. 

Rights  never  die. 

Reus  Ues<b  majestaiis  punitur,  ut  pereai  vnus  ne 
pereant  omnes.  A  traitor  is  punished,  that,  by 
the  death  of  one,  all  may  not  perish.    4  Co.  124. 

Sacramentum  habei  in  se  tres  comites,  veritatem, 
justitiam  et  judicium;  Veritas  habenda  est  injurato; 
justitia  et  judicium  in  judice.  An  oath  has  in  it 
three  component  parts — truth,  justice  and  judg- 
ment; truth  in  the  party  swearing;  justice  and 
judgment  in  the  judge  administering  the  oath. 
3  Co.  Inst.  160. 

Sacr amentum  si  fatuum  fuerit,  licet  falsum,  to- 
men  non  committit  perjurium.  A  foolish  oath, 
though  false,  makes  not  perjury.  2  Co.  Inst. 
167. 

Smpeviatorem  nova  non  vetus  orbitafaUit.  Often 
it  is  the  new  road,  not  the  old  one,  which  deceives 
the  traveller.    4  Co.  Inst.  34. 

Sapenumero  ubi  proprietas  verborem  attendtiur, 
sensus  veritatis  amUtitur.  Frequently  where  the 
propriety  of  words  is  attended  to,  the  meaning  of 
truth  is  lost.     7  Co.  27. 

Salus  populi  est  suprema  lex.  The  safety  of  the 
people  is  the  supreme  law.  Bacon's  Max.  in  Reg. 
12;  Broom's  Max.  1. 

Solus  ubi  multi  consiliaru.  In  many  counsellors 
there  is  safety.    4  Co.  Inst.  1. 

Sapiens  incipit  a  fine,  et  quod  primum  est  ininien- 
Hone,  ultimum  est  in  execution*.  A  wise  man 
begins  with  the  last,  and  what  is  first  in  intention 
is  last  in  execution.     10  Co.  25. 

Sapiens  omnia  agit  cum  consilio.  A  wise  man 
does  everything  advisedly.    4  Co.  Inst.  4. 

8apientia  legis  nummario  pretio  non  est  <este~ 
manda.  The  wisdom  of  the  law  cannot  be  valued 
by  money. 

Sapientis  judicis  est  cogitare  tantum  sibi  esse 
permissum,  quantum  commissum  et  crediium,  A 
wise  man  should  consider  as  much  what  he  pre- 
mises as  what  he  commits  and  believes.  4  Co. 
Inst.  163. 

Satisfaction  should  be  made  to  that  fund  which 
has  sustained  the  loss.    4  Bouv.  Inst.  n.  3731. 

Satius  est  petere  fontes  quam  sedari  rhulos.  It 
is  better  to  search  the  fountain  than  to  cut  rivu- 
lets. 10  Co.  118.  It  is  better  to  drink  at  the 
fountain  than  to  sip  in  the  streams. 

Scientia  sciolorum  est  mixta  ignorantia.  The 
knowledge  of  smatterers  is  mixed  ignorance.  8 
Co.  159. 

Scientia  et  volunii  non  fit  injuria.  A  wrong  is  not 
done  to  one  who  knows  and  wills  it. 

Scientia  utrimque  per  pares  contrahentes  facit. 
Equal  knowledge  on  both  sides  makes  the  con- 
tracting parties  equal. 

Scire  leges,  non  hoc  est  verba  eorum  tenere,  sed 
vim  et  potestatem.  To  know  the  laws,  is  not  to 
observe  their  mere  words,  but  their  force  and 
power.    Dig.  1,  3,  17. 

Scire  proprie  est,  rem  ratione  et  per  causam  cog' 
Moscere.  To  know  properly  is  to  know  the  reason 
and  cause  of  a  thing.    Co.  Litt.  183. 


Scire  debes  cum  quo  conirahis.  Tou  ought  to 
know  with  whom  you  deal. 

Scribere  est  agert.  To  write  is  to  act.  2  Roll . 
R.  89. 

Scripta  obligations  scriptis  tolluntur,  et  nud* 
consensus  obligatio,  contrario  consensu  dissolvitur* 
Written  obligations  are  dissolved  by  writing,  and 
obligations  of  naked  assent  by  similar  naked  as- 
sent. 

Secundum  naiuram  est,  commoda  cujusque  ret 
eum  sequi,  quern  sequeniur  incommoda.  It  is  natu- 
ral that  he  who  bears  the  charge  of  a  thing,  should 
receive  the  profits.    Dig.  50,  17,  10. 

Securius  expediuntur  negotia  commissa  pluribus, 
et  plus  videiJ  oculi  quam  oculus.  Business  entrust- 
ed to  several  speeds  best,  and  several  eyes  see 
more  than  one  eye.    4  Co.  46. 

Semel  mains  semper  prasumitur  esse  malus  in 
eodem  genere.  Whatever  is  once  bad,  is  presumed 
to  be  so  always  in  the  same  degree*  Cro.  Car. 
317. 

Semper  itafiat  relatio  ut  valeat  disposUio.  Let 
the  reference  always  be  so  made  that  the  disposi- 
tion may  avail.    6  Co.  76. 

Semper  necessitas  probandi  incumbit  qui  agit. 
The  claimant  is  always  bound  to  prove:  the 
burden  of  proof  lies  on  him. 

Semper  prctsumitur  pro  kgiHmatione  puerorem9 
etfiUatio  non  potest  probari.  Children  are  always 
presumed  to  be  legitimate,  for  filiation  cannot  be 
proved.  Co.  Litt.  126.    See  1  Bouv.  Inst.  n.  303. 

Semper  preesumitur  pro  sententid.  *  Presumption 
is  always  in  favor  of  the  sentence.    3  Buls.  43. 

Semper  specialia  generalibus  insunt.  Special 
clauses  are  always  comprised  in  general  ones. 
Dig.  50,  17,  147. 

Sensus  verborum  est  anima  legis.  The  meaning 
of  words  is  the  spirit  of  the  law.     5  Co.  2. 

Sensus  verborum  ex  causa  dicendi  accipiendus  est, 
et  sermones  semper  accipiendi  sunt  secundum  sub- 
jectam  materiam.  The  sense  of  words  is  to  be  taken 
from  the  occasion  of  speaking  them,  and  discourses 
are  always  to  be  interpreted  according  to  the  sub- 
ject-matter.   4  Co.  14. 

Sententia facit  jus,  et  legis  interpretatio  legis  vim 
oblinet.  The  sentence  gives  the  right,  and  the 
interpretation  has  the  force  of  law. 

Sententia  interlocutoria  revocari  potest,  difinitwa 
non  potest.  An  interlocutory  sentence  or  order 
may  be  revoked,  but  not  a  final. 

Sententia  nonfertur  de.  rebus  non  liquidis.  Sen- 
tence is  not  given  upon  a  thing  which  is  not  clear. 

Sequi  debet  potentia  justitiam,  non  prctctdere. 
Power  should  follow  justice,  not  precede  it.  2  Co. 
Inst.  454. 

Sermo  index  animi.  Speech  is  an  index  of  the 
mind.    5  Co.  118. 

Sermo  relatus  ad  personam,  intelligi  debet  de  con- 
ditione  persona.  A  speech  relating  to  the  person, 
is  to  be  understood  as  relating  to  his  condition. 
4  Co.  16. 

Si  a  jure  discedas  vagus  eris9  et  erunt  omnia 
omnibus  incerta.  If  you  depart  from  the  law,  you 
will  wander  without  a  guide,  and  everything  will 
be  in  a  state  of  uncertainty  to  every  one.  Co. 
Litt.  227. 

Si  assuetis  mederi  possis  nova  non  sunt  tentanda. 
If  you  can  be  relieved  by  accustomed  remedies, 
new  ones  should  not  be  tried.     10  Co.  142. 

SijwHcas,  cognosce.    If  you  judge,  understand. 

Si  meliores  sunt  quos  ducit  amor,  plures  sunt  quos 
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corrigii  timer.    If  many  are  better  led  by  love, 
more  are  corrected  by  fear.    Co.  Litt.  302. 

Si  nulla  rit  conjecture*  qua  ducat  alio,  verba  in- 
telUgenda  sunt  ex  proprietate,  non  grammatica  sed 
popmlari  ex  usu.  If  there  be  no  conjecture  which 
leads  to  a  different  result,  words  are  to  be  under- 
stood, according  to  their  proper  meaning,  not  in 
a  grammatical,  but  in  a  popular  and  ordinary  sense. 
2  Kent,  Com.  555. 

Si  quia  custos  fraudem  pupillo  fecerit,  a  iuiela 
removendus  est.  If  a  guardian  behave  fraudulently 
to  his  ward,  he  shall  be  removed  from  the  guardian- 
ship.   Jenk.  Cent.  39. 

Si  qui*  prcegnantem  uxorem  reliquit,  non  videtur 
tta*  UberU  decessisse.  If  a  man  dies,  leaving  his 
wife  pregnant,  he  shall  not  be  considered  as  hav- 
ing died  childless. 

Si  suggestio  non  sit  vera,  liters  patentee  vacua 
sunt.  If  the  suggestion  of  a  patent  is  false,  the 
patent  itself  is  void.     10  Co.  113. 

Si  quid  unvoersitate  debetur  singulis  non  debetur, 
nee  quod  debet,  universitas  singuli  debent.  If  any- 
thing is  due  to  a  corporation,  it  is  not  due  to  the 
individual  members  of  it,  nor  do  the  members  in- 
dividually owe  what  the  corporation  owes.  Dig. 
3,  4,  7. 

Sic  interpretandum  est  ut  verba  accipiuntur  cum 
efftciu.  Such  an  interpretation  is  to  be  made, 
that  the  words  may  have  an  effect. 

Sic  utere  tuo  ut  alienum  non  kedas.  So  use  your 
own  as  not  to  injure  another's  property.  1  Bl. 
Com.  306;  Broom's  Max.  160;  4  McCord,  472; 
2  Bouv.  Inst.  n.  2379. 

Sicut  natura  nUfacit  per  solium,  ita  nee  lex.  As 
nature  does  nothing  by  a  bound  or  leap,  so  neither 
does  the  law.    Co.  Litt.  238. 

Silent  leges  i&ter  arma.  Laws  are  silent  amidst 
arms.    4  Co.  Inst.  70. 

Simplicity  est  legibus  arnica.  Simplicity  is 
favorable  to  the  law.    4  Co.  8. 

Sine  posspssione  usucapio  procedere  non  potest. 
There  can  be  no  prescription  without  possession. 

SoUmnitas  juris  sunt  observanda.  The  solemni- 
ties of  law  are  to  be  observed.    Jenk.  Cent.  13. 

Solo  eedU  quod  solo  inadificatur.  Whatever  is 
built  on  the  soil  belongs  to  the  soil.  Inst  2,  1, 
29.  See  1  Mackeld.  Civ.  Law,  §  268;  2  Bouv. 
lost.  n.  1571. 

Solo  ctdxt  quod  solo  implantatur.  What  is  planted 
in  the  soil  belongs  to  the  soil.  Inst.  2,  1,  32;  2 
Bouv.  Inst.  n.  1572. 

Solus  Deus  hsaredemfacit.  God  alone  makes  the 
heir. 

Solutio  pretUj  emptiones  loco  habetur.  The  pay- 
ment of  the  price  stands  in  the  place  of  a  sale. 

Spes  est  vigUantis  somnium.  Hope  is  the  dream 
of  the  vigilant.    4  Co.  Inst.  203. 

Spes  impunitatis  continuum  affectum  tribuit  de- 
Knquendi.  The  hope  of  impunity  holds  out  a  con- 
tinual temptation  to  crime.    3  Co.  Inst.  236. 

Spoliatus  debet  ante  omnia  restitui.  Spoil  ought 
to  be  restored  before  anything  else.  2  Co.  Inst 
714. 

Spondet  periiiam  artis.  He  promises  to  use  the 
skill  of  his  art.  Poth.  Louage,  n.  425;  Jones, 
Bailro.  22,  53,  62,  97,  120;  Domat,  liv.  1,  t.  4,  s. 
8,  n.  1;  1  Story,  Bailm.  §  431;  1  Bell's  Com.  459, 
5th  ed.;  1  Bouv.  Inst.  n.  1004. 
•  Stdbii  prasumpHo  donee  probetur  in  jConirarium. 
A  presumption  will  stand  good  until  the  contrary 
n  proved.    Hob.  297. 


Statuta  pro  publico  commodo  late  tnterpretaniur. 
Statutes  made  for  the  public  good  ought  to  be 
liberally  construed.    Jenk.  Cent.  21. 

Statutum  affirmaiivum  non  derogat  communi  legi. 
An  affirmative  statute  does  not  take  from  the 
common  law.    Jenk.  Cew\  24. 

Statutum  generaliter  est  intelligendum  quatdo 
verba  statuti  sunt  specialia,  ratio  autem  generalise 
When  the  words  of  a  statute  are  special,  but  the 
reason  of  it  general,  it  is  to  be  understood  gene- 
rally.    10  Co.  101. 

Statutum  speciale  statuto  speciali  non  derogat. 
One  special  statute  does  not  take  away  from  an- 
other special  statute.     Jenk.  Cent.  199. 

Sublatd  causd  tollitur  effectus.  Remove  the  cause 
and  the  effect  will  cease.    2  Bl.  Com.  203. 

Sublatd  veneratione  magistraluum,  respublica  ruit. 
The  commonwealth  perishes,  if  respect  for  magis- 
trates be  taken  away. 

Sublato  fundamento  cadit  opus.  Remove  the 
foundation,  the  structure  or  work  falls. 

Sublato  principal!  tollitur  adjuncium.  If  the 
principal  be  taken  away,  the  adjunct  is  also  taken 
away.    Co.  Litt.  389. 

Summum  jus,  summa  injuria.  The  rigor  or 
height  of  law,  is  the  height  of  wrong.  Hob.  125; 
1  Chan.  Rep.  4. 

Superflua  non  nocent.  Superfluities  do  no  injury. 

Surplusagium  non  nocet.  Surplusage  does  no 
harm.    3  Bouv.  Inst.  n.  2949. 

Tacita  qucsdam  habeniur  wo  expressis.  Things 
silent  are  sometimes  considered  as  expressed.  8 
Co.  40. 

Talis  interpretaHo  semper  fienda  est,  ut  evitetur 
abturdum,  et  inconveniens9  et  ne  judicium  sit  Uluso- 
rinm.  Interpretation  is  always  to  be  made  in 
such  a  manner,  that  what  is  absurd  and  inconve- 
nient is  to  be  avoided,  so  that  the  judgment  be  not 
nugatory.     1  Co.  52. 

Talis  non  est  eadem.  nam  nullum  simile  est  idem. 
What  is  like  is  not  the  same,  for  nothing  similar 
is  the  same.    4  Co.  18. 

Tantum  bona  valent,  quantum  vendi  possunt. 
Things  are  worth  what  they  will  sell  for.  3  Co. 
Inst.  305. 

Terminus  annorum  certus  debet  esse  et  determi- 
natus.  A  term  of  years  ought  to  be  certain  And 
determinate.    Co.  Litt.  45. 

Terra  transit  cum  onere.  Land  passes  with  the 
incumbrances.    Co.  Litt.  231. 

Testamenta  latissimam  interpretationem  habere 
debent.  Wills  ought  to  have  the  broadest  inter- 
pretation. 

Testamentum  omne  morU  consumatum.  Every 
will  is  completed  by  death.    Co.  Litt.  232. 

Testatoris  ultima  voluntas  est  perimplenda  secun- 
dum veram  intentionem  suam.  The  fast  will  of  a 
testator  is  to  be  fulfilled  according  to  his  real 
intention.    Co.  Litt.  232. 

TesHbus  deponentibus  in  pari  numtro  dignioribus 
est  credendum.  When  the  number  of  witnesses  is 
equal  on  both  sides,  the  more  worthy  are  to  be 
believed.    4  Co.  Inst.  279. 

Testis  de  visu  praponderat  aliisj  An  eye  witness 
outweighs  others.    4  Co.  Inst.  470. 

Testis  nemo  in  sud  causd  esse  potest.  No  one  can 
be  a  witness  in  his  own  cause. 

Testis  oculatus  unus  plus  valet  quam  aurUt  decern* 
One  eye  witness  is  worth  ten  ear  witnesses.  See 
3  Bouv.  Inst.  n.  3154. 
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Timores  vani  sunt  astimandi  qui  non  cadunt  in 
constaniem  virum.  Fears,  which  have  no  fixed 
persons  for  their  object,  are  vain.    7  Co.  17. 

That  which  I  may  defeat  by  my  entry,  I  make 
good  by  my  confirmation.    Co.  Litt.  300. 

The  fund  which  has  received  the  benefit  should 
make  the  satisfaction.    4  Bouv.  Inst.  n.  3750. 

Things  shall  not  be  void  which  may  possibly 
be  good. 

Trusts  survive. 

Totum  prefertur  urn  cuique  parte.  The  whole 
is  preferable  to  any  single  part.    3  Co.  41. 

Tout  cequelaloine  defend  pas  est  permit.  Every- 
thing is  permitted,  which  is  not  forbidden  by  law. 

Toute  exception  non  surveillee  tend  d  prendre  la 
place  du  principe.  Every  exception  not  watched 
tends  to  assume  the  place  of  the  principle. 

Tractentfabriliafabri.  Let  smiths  perform  the 
work  of  smiths.    3  Co.  Epist. 

Tradilio  loqui  facit  chartam.  Delivery  makes 
the  deed  speak.     5  Co.  I. 

Transgressiane  multiplicata,  crescatpana  inflictio. 
When  transgression  is  multiplied,  let  the  infliction 
of  punishment  be  increased.    2  Co.  Inst.  479. 

Triatio  ibi  semper  debet  fieri,  ubiiuratores  melio- 
rem  possunt  habere  notitiam.  Trial  ought  always 
to  be  had  where  the  jury  have  the  best  knowledge. 
7  Co.  1. 

Turpi*  est  pars  qua  non  convenit  cum  suo  toto. 
That  part  is  bad  which  accords  not  with  the 
whole.     Plow.  161. 

Tula  est  custodia  qua  sibimet  credttur.  That 
guardianship  is  secure  which  trusts  to  itself  alone. 

Tutius  erratur  ex  parte  mittioro.  It  is  safer  to 
err  on  the  side  of  mercy.    3  Inst.  220. 

Ubi  aliquid  impediiur  propter  unum,  to  remoto, 
tollitur  imped&mentum.  When  anything  is  impeded 
by  one  single  cause,  if  that  be  removed  the  im- 
pediment is  removed.    7  Co.  77. 

Ubi  cessat  remedttm  ordtnarium  ibi  decurritur 
ad  extraordinarium.  When  a  common  remedy 
ceases  to  be  ef  service,  recourse  roust  be  had  to 
an  extraordinary  one.    4  Co.  93. 

Ubi  culpa  est  ibi  poena  subesse  debet.  Where 
there  is  culpability,  there  punishment  ought  to  be. 

Ubi  eadem  ratio,  ibi  idem  lex.  Where  there  is 
the  same  reason,  there  is  the  same  law.  7  Co.  18. 

Ubi  damna  demiur,  vidua  viciori  in  expensis  con- 
demnori  debet.  Where  damages  are  given,  the 
losing  party  should  pay  the  costs  of  the  victor.  2 
Inst.  289. 

Ubi  factum  nullum  ibi  sorfia  nulla.  Where 
there  is  no  deed  committed,  there  can  be  no  con- 
sequence.   4  Co.  43. 

Ubi  jus,  ibi  remedium.  Where  there  is  a  right, 
there  is  a  remedy.  1  T.  R.  512;  Co.  Litt.  197,  b; 
3  Bouv.  Inst.  n.  2411;  4  Bouv.  Inst.  n.  3726. 

Ubi  jus  inctrtum,  ibi  jus  nullum.  Where  tho 
law  is  uncertain,  there  is  no  law. 

Ubi  lex  aUquem  cogit  ostendere  causam,  necesse 
est  quod  causa  sitjusta  et  legtiima.  Where  the  law 
compels  a  man  to  show  cause,  the  cause  ought  to 
be  just  and  legal.    2  Co.  Inst.  269. 

Ubi  lex  est  spedalis,  et  ratio  ejus  generaUs,  gene- 
raliitr,  accipienda  est.  Where  the  law  is  special 
and  the  reason  of  it  is  general,  it  ought  to  be  taken 
as  being  general.    2  Co.  Inst.  43. 

Ubi  lex  non  distinguit,  nee  nos  distinguere  debt- 
mus.  Where  the  law  does  not  distinguish,  we 
ought  not  to  distinguish.    7  Co.  5. 


Ubi  major  pars  est,  ibi  totum.  Where  if  the 
greater  part,  there  is  the  whole.    Moor,  578. 

Ubi  non  adest  norma  legis,  omnia  quasi  pro 
snspecHs  habenda  sunt.  When  the  law  fails  to 
serve  as  a  rule,  almost  everything  ought  to  be 
suspected.    Bacon,  De  Aug.  Sci.  Aph.  25. 

Ubi  non  est  condendi  auctorilas,ibinontst  parendi 
necessitas.  Where  there  is  no  authority  to  enforce, 
there  is  no  authority  to  obey.    Dav.  69. 

Ubi  non  est  directa  lex,  stand/urn  est  arbitrio  judi- 
cm,  vel  procedendum  ad  similia.  Where  there  is  no 
direct  law,  the  opinion  of  the  judges  ought  to  be 
taken,  or  reference  made  to  similar  cases. 

Ubi  non  est  lex,  non  est  transgressio  auoad  mtt«- 
dum.  Where  there  is  no  law  there  is  no  trans- 
gression, as  it  regards  the  world. 

Ubi  non  est  principalis  non  potest  esse  accessorius. 
Where  there  is  no  principal  tnere  is  no  accessory. 
4  Co.  43. 

Ubi  nullum  matrimonium  ibi  nullum  dos.  Where 
there  is  no  marriage  there  is  no  dower.  Co.  Litt.  32. 

Ubi  periculnm,  ibi  et  lucrum  coUocatur.  He  at 
whose  risk  a  thing  is,  should  receive  the  profits 
arising  from  it. 

Ubi  quid  generaUter  conceditur,  in  est  lute  excep- 
tio,  si  non  aliquid  sit  contra  jus  fasque.  Where  a 
thing  is  conceded  generally,  this  exception  arises, 
that  there  shall  be  nothing  contrary  to  law  and 
right.     10  Co.  78. 

Ubi  quis  delinqvit  ibi  punieiur.  Let  a  man  be 
punished  when  he  commits  the  offence.   6  Co.  47. 

Ubicunque  est  injuria,  ibi  damnum  sequiiur. 
Wherever  there  is  a  wrong,  there  damages  follow. 
10  Co.  116. 

Ultima  voluntas  testatoris  est  penmplenda  secun- 
dum veram  intentionem  suam.  The  last  will  of  a 
testator  is  to  be  fulfilled  according  to  his  true 
intention.    Co.  Litt.  322. 

Ultra  posse  non  est  esse,  et  vice  versa.  What  is 
beyond  possibility  cannot  exist,  and  the  reverse, 
what  cannot  exist  is  not  possible. 

Una  persona  vix  potest  suppUre  vices  duorum. 
One  person  can  scarcely  supply  the  place  of  two. 
4  Co.  118. 

Unwersalia  sunt  notoria  singularibus.  Things 
universal  are  better  known  than  things  particular. 
2  Roll.  R.  294. 

Universitas  vel  corporatio  non  diciiur  aliquid 
facere  nisi  id  sit  collegialiter  deliberatum,  etiamsi 
major  pars  id  facial.  An  university  or  corporation 
is  not  said  to  do  anything  unless  it  be  deliberated 
upon  collegiately,  although  the  .majority  should  do 
it.    Day.  48. 

Uno  absurdo  dato,  inflmta  sequuntur.  One  ab- 
surdity being  allowed,  an  infinity  follow.  1  Co. 
102. 

Unumquodaue  eodem  modo  quo  colligatum  est 
dissolvilur.  In  the  same  manner  in  which  a  thing 
is  bound,  it  is  loosened.    2  Roll.  Rep.  39. 

Unumquodqut  est  id  quod  est  prjmcipabus  in  ipso. 
That  which  is  the  principal  part  of  a  thing  is  the 
thing  itself     Hob.  123. 

Unumquodaue  dtssolvalur  to  modo  quo  colUgatur. 
Everything  is  dissolved  by  the  same  mods  in 
which  it  js  bound  together. 
Usury  is  odious  in  law. 

Ut  pana  ad  paucos,  metus  ad  omnes  perveniat. 
That  by  the  punishment  of  a  few,  the  fear  of  it 
may  affect  all.    4  Inst.  63. 

Ut  res  magis  valeat  ouam  peretU.  That  the 
thing  may  rather  have  effect  than  be  destroyed. 
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Utile  per  inutile  non  vitiatur.  What  is  useful  is 
not  vitiated  by  the  useless.  3  Bouv.  Inst.  n.  2949, 
3293;  2  Wheat.  221;  2  S.  &  R.  298;  17  S.  &  R. 
997;  6  Mass.  303. 

Valeat  quantum  valere  potest*  It  shall  have 
tfiect  as  far  as  it  can  have  effect. 

Varna  est  ilia  potentia  qua  nunquam  ventt  in 
actum.  Vain  is  that  power  which  is  never  brought 
into  action.    2  Co.  51. 

Vani  txmores  sunt  asttmandi,  qui  non  cadunt  in 
csnetantem  virwn.  Vain  are  those  fears  which 
affect  not  a  valiant  man.    7  Co.  27. 

Vendens  tandem  rem  ductus  falsarius  est.  It  is 
fraudulent  to  sell  the  same  thing  twice.  Jenk. 
Cent.  107.     See  StaUonat. 

Venia  faciUtas  incentwum  est  delinquendi.  Fa- 
cility of  pardon  is  an  incentive  to  crime.  3  Inst. 
236. 

Verba  aliquid  operari  detent,  verba  cum  effect* 
nut  acdpienda.  Words  are  to  be  taken  so  as  to 
have  effect.  Bacon's  Max.  Reg.  3,  p.  47.  See 
1  Doer  on  Ins.  210,  211,  216. 

Verba  aquivoca  ac  in  dubio  sensu  posita,  intelli- 
guntur  dignori  el  potentiori  sensu.  Equivocal  words 
and  those  in  a  doubtful  sense  are  to  be  taken  in 
their  best  and  most  effective  sense.    6  Co.  20. 

Verba  eurrentis  moneta,  tempus  solutionis  de- 
signate The  words  current  money,  refer  to  the 
time  of  payment.    Dav.  20. 

Verba  dicta  de  persona,  intelligi  debent  de  condi- 
tione  persona.  Words  spoken  of  the  person  are  to 
be  understood  of  the  condition  of  the  person.  2 
Roll.  R.  72. 

Verba  fortius  accipieniur  contra  proferentem. 
Words  are  to  be  taken  most  strongly  against  him 
who  uses  them.  Bacon's  Max.  Reg.  3;  1  Bouv. 
last.  n.  661. 

Verba  generalia  generaliler  sunt  intelligenda. 
General  words  are  to  be  generally  understood.  3 
Co.  Inst.  76. 

Verba  generalia  restringuntur  ad  kabiUtatem  rex 
vel  aptitudinem  persona.  General  words  must  be 
restricted  to  the  nature  of  the  subject  matter  or 
the  aptitude  of  the  person.  Bacon's  Max.  in  reg. 
10. 

Verba  generalia  restringuntur  ad  habilitatem  ret 
vel  persona.  General  words  must  be  confined  or 
restrained  to  the  nature  of  the  subject  or  the  apti- 
tude of  the  person.    Bacon's  Max.  Reg  10. 

Verba  intentioni,  non  e  contra,  debent  inservire. 
Words  ought  to  be  made  subservient  to  the  intent, 
not  contrary  to  it     8  Co.  94. 

Verba  ita  sunt  intelligenda,  %t  res  magis  valeat 
quam  per  eat.  Words  are  to  be  so  understood  tbat 
the  subject-matter  may  be  preserved,  rather  than 
destroyed.    Bacon's  Max.  in  Reg.  3. 

Verba  nihil  operandi  melius  est  quam  absurds. 
It  is  better  that  words  should  have  no  operation, 
than  to  operate  absurdly. 

Verba  posieriora  propter  cerUtudinem  addita,  ad 
prior*  qua  certitudine  indigent,  sunt  referenda. 
Words  added  for  the  purpose  of  certainty  are  to 
be  referred  to  preceding  words,  in  which  certainty 
is  wanting. 

Verba  relata  hoc  maxmi  operantur  per  referen- 
Ham  utsneisin  esse  videniur.  Words  referred  to 
other  words  operate  chiefly  by  the  reference  which 
appears  to  be  implied  towards  them.  Co.  Litt.  859. 

Veredictum,  quasi  dictum  Veritas;  ut  judicium, 
quasi  juris  dictum.    A  verdict  is,  as  it  were,  the 


toying  of  the  truth,  in  the  same  manner  that  a 
judgment  is  the  saying  of  the  law.    Co.  Litt.  226. 

Veritas  demonstrationis  tollit  errorem  nominis. 
The  truth  of  the  demonstration  removes  the  errer 
of  the  name.    Ld.  Raym.  303.    See  Legatee. 

Veritas  nihil  veretur  nisi  abscondi.  Truth  fears 
nothing  but  concealment.    9  Co.  20. 

Veritas  nimium  altercando  amittitur.  By  too 
much  altercation  truth  is  lost.    Hob.  344. 

Veritatem  qui  non  libere  pronunciat,  proditor  est 
veritatis.  He  who  does  not  speak  the  truth,  is  a 
traitor  to  the  truth. 

Vtcarius  non  habet  vicaruim.  A  deputy  cannot 
appoint  a  deputy.  Branch's  Max.  38;  Broom's 
Max.  384;  2  Bouv.  Inst.  n.  1300. 

Vigilantibus  et  non  dormientibus  serviunt  leges. 
The  laws  serve  the  vigilant,  not  those  who  sleep 
upon  their  rights.  2  Bouv.  Inst.  n.  2327.  See 
Laches. 

Viperina  est  expositio  qua  corrodit  viscera  teztus. 
That  is  a  viperous  exposition  which  gnaws  or  eats 
out  the  bowels  of  the  text.     11  Co.  34. 

Vxr  et  uxor  consentur  in  lege  una  persona.  Hus- 
band and  wife  are  considered  one  person  in  law. 
Co.  Litt.  112. 

Vis  legjbus  est  inimica.  Force  is  inimical  to  the 
laws.    3  Co.  Inst.  176. 

Vitium  clerici  nocere  non  debet*  Clerical  errors 
ought  not  to  hurt. 

Voluit  sed  non  dixit.  He  willed  but  did  not  say. 

Voluntas  testatoris  ambulatoria  est  usque  ad 
mortem.  The  will  of  a  testator  is  ambulatory 
until  his  death;  that  is,  he  may  change  it  at  any 
time.    See  1  Bouv.  Inst  n.  83. 

Voluntas  in  delictis  non  exitus  spectatur.  In 
offences,  the  will  and  not  the  consequences  are  to 
be  looked  to.    2  Co.  Inst.  27. 

Voluntas  reputabatur  pro  facto.  The  will  is  to 
be  taken  for  the  deed.    3  Co.  Inst.  69. 

Volunti  non  fit  injuria.  He  who  consents  cannot 
receive  an  injury.  2  Bouv.  Inst.  n.  2279,  2327; 
4  T.  R.  657;  Shelf,  on  Mar.  &  Div.  449. 

What  a  man  cannot  tranfer,  he  cannot  bind  by 
articles. 

When  the  common  law  and  statute  law  concur, 
the  common  law  is  to  be  preferred.    4  Co.  71. 

When  many  join  in  one  act,  the  law  says  it  is 
the  act  of  him  who  could  best  do  it ;  and  things 
should  be  done  by  him  who  has  the  best  skill. 
Noy's  Max.  h.  t. 

When  the  law  presumes  the  affirmative,  the 
negative  is  to  be  proved.  1  Roll.  R.  83;  3  Bouv. 
Inst.  n.  3063,  3090. 

When  no  time  is  limited,  the  law  appoints  the 
most  convenient. 

When  the  law  gives  anything,  it  gives  a  remedy 
for  the  same. 

When  the  foundation  fails,  all  fails. 

Where  two  rights  concur,  the  more  ancient  shall 
be  preferred. 

Where  there  is  equal  equity,  the  law  must  pre* 
vail.    4  Bouv.  Inst.  n.  3727. 

Vide,  generally,  Dig.  50, 17 ;  1  Ayl.  Pand. 
b.  1,  t..o;  Merl.  Rupert.  Regies  de  Droit; 
Pow.  Mint.  Index,  h.  t. ;  Dane's  Ab.  Index, 
h.  t. ;  Wooddes.  Lect.  lxxi.  note ;  and  collec- 
tions of  Bacon,  Noy,  Francis,  Branch  and 
Heath ;  Duval,  Le  Droit  dans  ses  Maximes. 
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MAY.  To  be  permitted;  to  be  at 
liberty  ;  to  have  the  power. 

2.  Whenever  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice  or  the  pub- 
lic good,  the  word  may  is  the  same  as  shall. 
For  example,  the  23  H.  VI.  says,  the  sheriff 
may  take  bail,  that  is  construed  he  shall y 
for  he  is  compellable  to  do  so.  Carth.  293 ; 
Salk.  609  ;  Skin.  370. 

3.  The  words  shall  and  may  in  general 
acts  of  the  legislature  or  in  private  consti- 
tutions, are  to  be  construed  imperatively ; 
3.  Atk.  166  ;  but  the  construction  of  those 
words  in  a  deed  depends  on  circumstances. 
3  Atk.  282.  See  1  Vera.  152,  case  142 ; 
9  Porter,  R.  390. 

MAYHEM,  crimes.  The  act  of  unlaw- 
fully and  violently  depriving  another  of  the 
use  of  such  of  his  members  as  may  render 
him  less  able  in  fighting  either  to  defend 
himself  or  annoy  his  adversary  ;  and  there- 
fore the  cutting  or  disabling,  or  weakening 
a  man's  hand  or  finger,  or  striking  out  his 
eye  or  foretooth,  or  depriving  him  of  those 
parts  the  loss  of  which  abates  his  courage, 
are  held  to  be  mayhems.  But  cutting  off 
the  ear  or  nose  or  the  like,  are  not  held  to 
be  mayhems  at  common  law.  4  Bl.  Com. 
205. 

2.  These  and  other  severe  personal  in- 
juries are  punished  by  the  Coventry  act, 
(q.  v.)  which  has  been  re  enacted  in  several 
of  the  states ;  Ryan's  Med.  Jurispr.  191, 
Philad.  ed.  1832  ;  and  by  congress.  Vide 
act  of  April  30,  1790,  s.  13,  1  Story's 
Laws  U.  S.  85 ;  act  of  March  3, 1825,  s. 
22,  3  Story's  L.  U.  S.  2006. 

MAYHEMAVIT.  Maimed.  This  is  a 
term  of  art  which  cannot  be  supplied  in 
pleadings  by  any  other  word ;  as,  mutilavit, 
truncavity  &c.     3  Tho.  Co.  Litt.  548. 

MAYOR,  officer.  The  chief  or  executive 
magistrate  of  a  city  who  bears  this  title. 

2.  It  is  generally  his  duty  to  cause  the 
laws  of  the  city  to  be  enforced,  and  to 
superintend  inferior  officers,  such  as  con- 
stables, watchmen  and  the  like.  But  the 
power  and  authority  which  mayors  possess 
being  given  to  them  by  local  regulations, 
vary  in  different  places. 

Mayor's  court.  The  name  of  a  court 
usually  established  in  cities,  composed  of  a 
mayor,  recorder  and  aldermen,  generally 
having  jurisdiction  of  offences  committed 
within  the  city,  and  of  other  matters  spe- 
cially given  them  by  the  statute. 

MEASURE.  That  which  is  used  as  a 
rule  to  determine  a  quantity.    A  certain 


quantity  of  something,  taken  for  a  unit,  and 
which  expresses  a  relation  with  other  quan- 
tities of  the  same  thing. 

2.  The  constitution  of  the  United  States 
gives  power  to  congress  to  "  fix  the  standard 
of  weights  and  measures."  Art.  1,  s.  8. 
Hitherto  this  has  remained  as  a  dormant 
power,  though  frequently  brought  before 
the  attention  of  congress. 

3.  The  states,  it  seems,  possess  the 
power  to  legislate  on  this  subject,  or,  at 
least,  the  existing  standards  at  the  adoption 
of  the  constitution  remain  in  full  force. 
3  Sto.  Const.  21 ;  Rawle  on  the  Const.  102. 

4.  By  a  resolution  of  congress,  of  the 
14th  of  June,  1836,  the  secretary  of  the 
treasury  is  directed  to  cause  a  complete  set 
of  all  weights  and  measures  adopted  as 
standards,  and  now  either  made  or  in  the 
progress  of  manufacture,  for  the  use  of  the 
several  custom-houses  and  for  other  pur- 
poses, to  be  delivered  to  the  governor  of 
each  state  in  the  Union,  or  to  such  person 
as  he  may  appoint,  for  the  use  of  the  states 
respectively,  to  the  end  that  an  uniform 
standard  of  weights  and  measures  may  be 
established  throughout  the  United  States. 

5.  Measures  are  either,  1.  Of  length. 
2.  Of  surface.  3.  Of  solidity  or  capacity. 
4.  Of  force  or  gravity,  or  what  is  commonly 
called  weight,  (q.  v.)  5.  Of  angles.  6.  Of 
time.  The  measures  now  used  in  the 
United  States,  are  the  same  as  those  of 
England,  and  are  as  follows : — 

1.      MEA8URE8    OF   LENGTH. 

12  inches=l  foot 

3  feet=l  yard 

54  yards=l  rod  or  pole 
40  poles=l  furlong 

8  furlongs=l  mile 
69  A  miles=l  degree  of  a  great  cirole 
of  the  earth. 

An  inch  is  the  smallest  lineal  measure  to 
which  a  name  is  given,  but  subdivisions  are 
used  for  many  purposes.  Among  mechanics, 
the  inch  is  commonly  divided  into  eighths. 
By  the  officers  of  the  revenue  and  by  scien- 
tific persons,  it  is  divided  into  tenths,  hun- 
dredths, Ac.  Formerly  it  was  made  to 
consist  of  twelve  parts  called  lines,  but 
these  have  fallen  into  disuse. 

Particular  measures  of  length. 
1st.    Used  for  measuring  cloth  of  all  kind*. 

1  nail=2i  inches 
1  quarter=4  inches 
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1  yard=4  quarters 
1  ell=5  quarters. 

2d.  used  for  the  height  of  horses. 
1  hand— =4  inches. 

3d.  Used  in  measuring  depths.* 
1  fathom=6  feet. 

4th.  Used  in  land  measure,  to  facilitate 
computation  of  the  contents,  10  square 
chains  being  equal  to  an  acre. 

1  link=7  A2«  inches 
1  chain=l00  links. 

6. — 2.    Measures  of  surface. 

144  square  inches=l  square  foot 

9  square  feet=l  square  yard 
30  i  square  yards=l  perch  or  rod 
40  perches=l  rood 
4  roods  or  160  perches=l  acre 
640  acres=l  square  mile. 

7. — 3.  Measures  of  solidity  and  capa- 
city. 

1st.  Measures  of  solidity. 

1728  cubic  inches==l  cubio  foot 
27  cubio  feet=l  cubio  yard. 

2d.  Measures  of  capacity  for  all  liquids,  and 
for  all  goods,  not  liquid,  except  such  as 
are  comprised  in  the  next  division. 

4  gills=l  pint=34|  cubic  inches  nearly. 
2  pints=l  quart=69*  "  " 

4  quarts=l  gallon=277i 
2  gallons=l  peck=554i 
8  gaUons=l  bushel=2218J   «  « 
8  bushels=l  quarter=10l  cubio  feet  " 

5  quarters=l  load=5U         "  « 

The  last  four  denominations  are  used 
only  for  goods,  not  liquids.  For  liquids, 
several  denominations  have  heretofore  been 
adopted,  namely,  for  beer,  the  firkin  of  9 
gallons,  the  kilderkin  of  18,  tho  barrel  of 
36,  the  hogshead  of  54,  and  the  butt  of  108 
gallons.  For  wine  or  spirits  there  are  the 
anker,  runlet,  tierce,  hogshead,  puncheon, 
pipe,  butt,  and  tun;  these  are,  however, 
rather  the  names  of  the  casks,  in  which  the 
commodities  are  imported,  than  as  express- 
ing any  definite  number  of  gallons.  It  is 
the  practice  to  gauge  all  such  vessels,  and 
to  charge  them  according  to  their  actual 
contents. 


MEA 


151 


(i 


3d.  Measures  of  capacity,  for  coal,  lime, 
potatoes,  fruit,  and  other  commodities, 
sold  by  heaped  measure. 

2  gallons=l  peok=704  cubic  in.  nearly. 
8  gallons=l  bushel=2815i  " 

3  bushels=l  saok=4|  cubio  feet 
12  saoks=l  chaldron=58i      " 


8. 


9. 


MEA8UBE8  OF  WEIGHTS. 

See  art.  Weights. 


Angular'  measure  ;  or,  division 

OF  THE  CIRCLE. 

60  seconds=l  minute 
60  minutes==l  degree 
30  degrees=l  sign 
90  degree8=l  quadrant 
360  degrees,  or  12  signs=l  circumference. 

Formerly  the  subdivisions  were  carried  on 
by  sixties;  thus,  the  second  was  divided 
into  60  thirds,  the  third  into  sixty  fourths, 
&c.  At  present,  the  second  is  more  gene- 
rally divided  decimally  into  tens,  hun- 
dreds, &c.  The  degree  is  frequently  so 
divided. 

or       10. — 6.    Measure  of  time. 

60  seconds=l  minute 
60  minutes=l  hour 
24  hour8=l  day 
7  day8=l  week 
28  days,  or  4  weeks=l  lunar  month 
28,  29,  30,  or  31  days=l  calendar  month 
12  calendar  months=l  year 

365  days=l  common  year 

366  days=l  leap  year. 

The  second  of  time  is  subdivided  like  that 
of  angular  measure. 

French  measures. 

11.  As  the  French  system  of  weights 
and  measures  is  the  most  scientific  plan 
known,  and  as  the  commercial  connexions 
of  the  United  States  with  France  are  daily 
increasing,  it  has  been  thought  proper  here 
to  give  a  short  account  of  that  system. 

12.  The  fundamental,  invariable?  and 
standard  measure,  by  which  aU  weights  and 
measures  are  formed,  is  called  the  mitre,  a 
word  derived  from  the  Greek,  which  signi- 
fies measure.  It  is  a  lineal  measure,  and 
is  equal  to  3  feet,  0  inches,  HTflfo  lines, 
Paris  measure,  or  3  feet,  3  inches,  -$f09 

(English.     This  unit  is  divided  into  ten 
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parts ;  each  tenth,  into  ten  hundreths ;  each 
hundreth,  into  ten  thousandths,  &o.  These 
divisions,  as  well  as  those  of  all  other  mea- 
sures, are  infinite.  As  the  standard  is  to 
be  invariable,  something  has  been  sought, 
from  which  to  make  it,  which  is  not  variable 
or  subject  to  any  change.  The  fundamental 
base  of  the  metre  is  the  quarter  of  the  ter- 
restrial meridian,  or  the  distance  from  the 
pole  to  the  equator,  which  has  been  divided 
into  ten  millions  of  equal  parts,  one  of  which 
is  the  length  of  the  mitre.  All  the  other 
measures  are  formed  from  the  mitre,  as  fol- 
lows: 

2.  Measure  of  capacity. 

13.  The  litre.  This  is  the  decimitre; 
or  one-tenth  part  of  the  cubic  mitre;  that 
is,  if  a  vase  be  made  of  a  cubic  form,  of 
a  decim&tre  every  way,  it  would  be  of 
the  capacity  of  a  litre.  This  is  divided  by 
tenths,  as  the  mitre.  The  measures  which 
amount  to  more  than  a  single  litre,  are 
counted  by  tens  hundreds,  thousands,  &c, 
of  litres. 

3.  Measures  of  weights. 

14.  The  gramme.  This  is  the  weight  of 
a  cubic  centimitre  of  distilled  water,  at  the 
temperature  of  zero ;  that  is,  if  a  vase  be 
made  of  a  cubic  form,  of  a  hundredth  part 
of  a  mdtre  every  way,  and  it  be  filled  with 
distilled  water,  the  weight  of  that  water  will 
be  that  of  the  gramme. 

4.      MEASURES  OF  SURFACES. 

15.  The  arc,  used  in  surveying.  This 
is  a  square,  the  sides  of  which  are  of  the 
length  of  ten  metres,  or  what  is  equal  to 
one  hundred  square  metres.  Its  divisions 
are  the  same  as  in  the  preceding  measures. 

5.    Measures  of  solidity. 

16.  The  stire,  used  in  measuring  fire- 
wood. It  is  a  oubio  metre.  Its  subdivisions 
are  similar  to  the  preceding.  The  term  is 
used  only  for  measuring  fire-wood.  For  the 
measure  of  other  things,  the  term  cube  mitre, 
or  cubic  mdtre  is  used,  or  the  tenth,  hun- 
dredth, &C,  of  such  a  cube. 

6.    Money. 

17.  The  franc.  It  weighs  five  grammes. 
It  is  made  of  nine-tenths  of  silver,  and  one- 
tenth  of  copper.  Its  tenth  part  is  called  a 
decime,  and  its  hundredth  part  a  centime. 


18.  One  measure  being  thus  made  the 
standard  of  aU  the  rest,  they  most  be  all 
equally  invariable ;  but,  in  order  to  make 
this  certainty  perfectly  sure,  the  following 
precautions  have  been  adopted.  As  the 
temperature  was  found  to  have  an  influence 
on  bodies,  the  term  zero,  or  melting  ice, 
has  been  selected  in  making  the  models  or 
standard  of  the  metre.  Distilled  water  has 
been  ohosen  to  make  the  standard  of  the 
gramme,  as  being  purer,  and  less  encum- 
bered with  foreign  matter  than  common 
water.  The  temperature  having  also  an 
influence  on  a  determinate  volume  of  water, 
that  with  which  the  experiments  were  made, 
was  of  the  temperature  of  zero,  or  melting 
ice.  The  air,  more  or  less  charged  with 
humidity,  causes  the  weight  of  bodies  to 
vary,  the  models  which  represent  the  weight 
of  the  gramme,  have,  therefore,  been  taken . 
in  a  vacuum. 

19.  It  has  already  been  stated,  that  the 
divisions  of  these  measures  are  all  uniform, 
namely  by  tens,  or  deoimal  fractions,  they 
may  therefore  be  written  as  such.  Instead 
of  writing, 

1  metre  and  1  tenth  of  a  metre,  we  may 

write,  1  m.  1. 

2  metre  and  8  tenths, — 2  m.  8. 

10  metre  and  4  hundredths, — 10  m.  04. 
7  litres,  1  tenth,  and  2  hundredths, — 7  lit. 
12,  &o. 

20.  Names  have  been  given  to  each  of 
these  divisions  of  the  principal  unit;  but 
these  names  always  indicate  the  value  of 
the  fraction,  and  the  unit  from  which  it  is 
derived.  To  the  name  of  the  unit  have 
been  prefixed  the  particles  did,  for  tenth, 
centi,  for  hundredth,  and  milli,  for  thou- 
sandth. They  are  thus  expressed,  a  decime- 
tre, a  decilitre,  a  decigramme,  a  decistere,  a 
deciare,  a  centimetre,  a  centilitre,  a  centi- 
gramme, &c.  The  facility  with  which  the 
divisions  of  the  unit  are  reduced  to  the  same 
expression,  is  very  apparent ;  this  cannot  be 
done  with  any  other  kind  of  measures. 

21.  As  it  may  sometimes  be  necessary 
to  express  great  quantities  of  units,  collec- 
tions have  been  made  of  them  in  tens,  hun- 
dreds, thousands,  tens  of  thousands,  &c, 
to  which  names,  derived  from  the  Greek, 
have  been  given  ;  namely,  dica,  for  tens ; 
hedo,  for  hundreds \  kilo,  for  thousands; 
and  myria,  for  tens  of  thousands ;  they  are 
thus  expressed;  a  dicamitre,  a  dicalitrc, 
Ac.;  a.  hedomitre,  a  hectogramme,  Ac;  a 
kilomitre,  a  kilogramme,  &c. 
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22.  The  following  table  will  facilitate 
the  reduction  of  these  weights  and  measures 
into  our  own. 

The  Mitre,  is  3.28  feet,  or  89.371  in. 
Are,     is  1076.441  square  feet. 
Litre,   is  61.028  cubic  inches. 
Stire,   is  35.317  cubic  feet 
Gramme,  is  15.4441    grains  troy,  or 
5.6481  drams,  averdupois. 

Measure  op  damages,  prac.  Those  prin- 
ciples or  rules  of  law  which  control  a  jury 
in  adjusting  or  proportioning  the  damages, 
in  certain  cases.     1  Bony.  Inst.  n.  636. 

MEAN.  This  word  is  sometimes  used 
for  mesne,  (q.  v.) 

ME ASON-DUE.  A  corruption  of  Mair 
son  de  Dieu.  (q.  v.) 

MEDIATE  POWERS.  Those  incident 
to  primary  powers,  given  by  a  principal  to 
his  agent.  For  example,  the  general  autho- 
rity given  to  collect,  receive  and  pay  debts 
due  by  or  to '  the  principal  is  a  primary 
power.  In  order  to  accomplish  this  it  is 
frequently  required  to  settle  accounts,  adjust 
disputed  claims,  resist  those  which  are  un- 
just, and  answer  and  defend  suits ;  these 
subordinate  powers  are  sometimes  called 
mediate  powers.  Story,  Ag.  §  58.  See 
Primary  powers,  and  1  Camp.  R.  43,  note ; 
4  Camp.  R.  163  ;  6  S.  &  R.  149. 

MEDIATION.  The  act  of  some  mutual 
friend  of  two  contending  parties,  who  brings 
them  to  agree,  compromise  or  settle  their 
disputes.  Vattel,  Droit  des  Gens,  liv.  2, 
ch.  18,  §  328. 

MEDIATOR.  One  who  interposes  be- 
tween two  contending  parties,  with  their 
consent,  for  the  purpose  of  assisting  them 
in  settling  their  differences.  Sometimes  this 
term  is  applied  to  an  officer  who  is  appointed 
by  a  sovereign  nation  to  promote  the  settle- 
ment of  disputes  between  two  other  nations. 
Vide  Minister;  Mediator, 

MEDICAL  JURISPRUDENCE.  That 
science  which  applies  the  principles  and 
practice  of  the  different  branches  of  medi- 
cine to  the  elucidation  of  doubtful  questions 
in  courts  of  justice.  By  some  authors,  it 
is  used  in*  a  more  extensive  sense  and  also 
comprehends  Medical  Polioe,  or  those  medi- 
cal precepts  which  may  prove  useful  to  the 
legislature  or  the  magistracy.  Some  au- 
thors, instead  of  using  the  phrase  medical 
jurisprudence,  employ,  to  convey  the  same 
idea,  those  of  legal  medicine,  forensic  me- 
dicine, or,  as  the  Germans  have  it,  state 
medicine. 


2.  The  best  American  writers  on  this 
subject  are  Doctors  T.  R.  Beck  and  J.  B. 
Beck,  Elements  of  Medical  Jurisprudence ; 
Doctor  Thomas  Cooper;  Doctor  James  S. 
Stringham,  who  was  the  first  individual  to 
deliver  a  course  of  lectures  on  medical  ju- 
risprudence, in  this  country ;  Doctor  Charles 
Caldwell.  Among  the  British  writers  may 
be  enumerated  Doctor  John  Gordon  Smith ; 
Doctor  Male ;  Doctor  Paris  and  Mr.  Fon- 
blanque,  who  published  a  joint  work ;  Mr. 
Chitty,and  Dr.  Ryan.  The  French  writers 
are  numerous;  Briand,  Biessy,  Esquirol, 
Georget,  Falret,  Trebuchet,  Marc,  and 
others,  have  written  treatises  or  published 
papers  on  this  subject ;  the  learned  Fodere* 
published  a  work  entitled  "  Les  Lois  eclai- 
rles  par  les  sciences  physiques  ou  Trait e  de 
Medicine  Legale  et  d'hygtene  publique  f 
the  "Annale  d'hygifcne  et  de  Medecine 
Legale,"  is  one  of  the  most  valued  works 
on  this  subject.  Among  the  Germans  may 
be  found  Rose's  Manual  on  Medico  Legal 
Dissection ;  Metzger's  Principles  of  Legal 
Medicine,  and  others.  The  reader  is  re- 
ferred for  a  list  of  authors  and  their  works 
on  Medical  Jurisprudence,  to  Dupin,  Pro- 
fession d'Avocat,  torn,  ii.,  p.  843,  art.  1617 
to  1636,  bis.  For  a  history  of  the  rise  and 
progress  of  Medical  Jurisprudence,  see 
Traill,  Med.  Jur.  13. 

MEDICINE  CHEST.  A  box  contain- 
ing an  assortment  of  medicines. 

2.  The  act  of  congress  for  the  govern- 
ment and  regulation  of  seamen  in  the  mer- 
chant service,  sect.  8,  1  Story's  L.  U.  S. 
106,  directs  that  every  ship  or  vessel,  be- 
longing to  a  citizen  or  citizens  of  the  United 
States,  of  the  burthen  of  one  hundred  and 
fifty  tons  or  upwards,  navigated  by  ten  or 
more  persons  in  the  whole,  and  bound  on  a 
voyage  without  the  limits  of  the  United 
States,  shall  be  provided  with  a  chest  of 
medicines,  put  up  by  some  apothecary  of 
known  reputation,  and  accompanied  by  di- 
rections for  administering  the  same;  and 
the  said  medicines  shall  be  examined  by  the 
same  or  some  other  apothecary,  once,  at 
least,  in  every  year,  and  supplied  with  fresh 
medicines  in  the  place  of  such  as  shall  have 
been  used  or  spoiled ;  and  in  default  of 
having  such  medicine  chest  so  provided,  and 
kept  fit  for  use,  the  master  or  commander 
of  such  ship  or  vessel  shall  provide  and  pay 
for  all  such  advice,  medicine,  or  attendance 
of  physicians,  as  any  of  the  crew  shall 
stand  in  need  of  in  case  of  sickness,  at 
every  port  or  place  where  the  ship  or  vessel 
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may  touch  or  trade  at  during  the  voyage, 
without  any  deduction  from  the  wages  of 
such  sick  seaman  or  mariner. 

3.  And  by  the  act  to  amend  the  above 
mentioned  act,  approved  March  2, 1805,  2 
Story's  Laws  U.  8.  971,  it  is  provided  that 
all  the  provisions,  regulations,  and  penal- 
ties, which  are  contained  in  the  eighth  sec- 
tion of  the  act,  entitled  "  An  act  for  the 
government  and  regulation  of  seamen  in 
the  merchants'  service,"  so  far  as  relates 
to  a  chest  of  medicines  to  be  provided  for 
vessels  of  one  hundred  and  fifty  tons  bur- 
then and  upwards,  shall  be  extended  to  all 
merchant  vessels  of  the  burthen  of  seventy- 
five  tons  or  upwards,  navigated  with  six 
persons,  or  more,  in  the  whole,  and  bound 
from  the  United  States  to  any  port  or  ports 
in  the  West  Indies. 

MEDIETAS  LINGUAE.  Half  tongue. 
This  expression  was  used  to  signify  that  a 
jury  for  the  trial  of  a  foreigner  or  alien  for 
a  crime,  was  to  be  composed  one  half  of 
natives  and  the  other  of  foreigners.  The 
jury  de  medietaie  lingua  is  used  in  but  a 
few  if  any  of  the  United  States.  Dane's 
Ab.  vol.  6,  c.  182,  a,  4,  n.  1.  Vide  2  Johns. 
E.  381  j  1  Chit.  Cr.  Law,  525 ;  Bac.  Ab. 
Juries,  E  8. 

MELANCHOLIA,  med.  jur.  A  name 
given  by  the  ancients  to  a  species  of  par- 
tial intellectual  mania,  now  more  generally 
known  by  the  name  of  monomania,  (q.  v.) 
It  bore  this  name  because  it  was  supposed 
to  be  always  attended  by  dejection  of  mind 
and  gloomy  ideas.     Yide  Mania. 

MELIORATIONS,  Scotch  law.  Im- 
provements of  an  estate,  other  than  mere 
repairs ;  betterments,  (q.  v.)  1  Bell's 
Com.  73. 

MELIUS  INQUIRENDUM  VEL 
INQUIRENDO.  English  practice.  A 
writ  which  in  certain  cases  issues  after  an 
imperfect  inquisition  returned  on  a  capias 
uttugatum  in  outlawry.  This  melius  inqui- 
rendum commands  the  sheriff  to  summon 
another  inquest  in  order  that  the  value,  &c, 
of  lands,  &c,  may  be  better  or  more  cor- 
rectly ascertained.     Its  use  is  rare. 

MEMBER.  This  word  has  various  sig- 
nifications :  1.  The  limits  of  the  body  use- 
ful in  self-defence.  Membrum  est  pars 
corporis  habens  destinatum  operationem  in 
corpore.    Co.  Litt.  126  a.    See  Limbs. 

2. — 2.     An  individual  who  belongs  to  a 
firm,  partnership,  company  or  corporation. 
Vide  Corporation;  Partnership. 
3, — 3.    One  who  belongs  to  a  legislative 


body,  or  other  branch  of  the  government ; 
as,  a  member  of  the  house  of  representa- 
tives ;  a  member  of  the  court. 

Member  of  congress.  A  member  of 
the  senate  or  house  of  representatives  of 
the  United  States. 

2.  During  the  session  of  congress  they 
are  privileged  from  arrest,  except  for  trea- 
son, felony,  or  breach  of  the  peace ;  they 
receive  a  compensation  of  eight  dollars  per 
day  while  in  session,  besides  mileage,  (q.  v.) 

3.  They  are  authorized  to  frank  letters 
and  receive  them  free  of  postage  for  sixty 
days  before,  during,  and  for  sixty  days 
after  the  session. 

4.  They  are  prohibited  from  entering 
into  any  contracts  with  the  United  States, 
directly  or  indirectly,  in  whole  or  in  part 
for  themselves  and  others,  under  the  penalty 
of  three  thousand  dollars.  Act  of  April 
21, 1808,  2  Story's  L.  U.  S.  1091.  Vide 
Congress;  Frank. 

Members,  English  law.  .Places  were  a 
custom-house  has  been  kept  of  old  time, 
with  officers  or  deputies  in  attendance ;  and 
they  are  lawful  places  of  exportation  or 
importation.     1  Chit.  Com.  L.  726. 

MEMORANDUM.  Literally,  to  be  re- 
membered. It  is  an  informal  instrument 
recording  some  fact  or  agreement,  so  called 
from  its  beginning,  when  it  was  made  in 
Latin.  It  is.  sometimes  commenced  with 
this  word,  though  written  in  English ;  as 
"  Memorandum,  that  it  is  agreed ;"  or  it  is 
headed  with  the  words,  "  Be  it  remembered 
that,"  &c.  The  term  memorandum  is  also 
applied  to  the  clause  of  an  instrument. 

Memorandum,  insurance.  A  clause  in 
a  policy  limiting  the  liability  of  the  insurer. 
Its  usual  form  is  as  follows,  namely,  "  N. 
B.  Corn,  fish,  salt,  fruit,  flour  and  seed,  are 
warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded :  sugar,  tobacco, 
hemp,  flax,  hides  and  skins,  are  warranted 
free  from  average,  under  five  per  cent. ;  and 
all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  from  average,  under 
three  per  cent,  unless  general,  or  the  ship  be 
stranded."  Marsh.  Ins.  223 ;  5  N.  S.  293 ; 
Id.  540 ;  4  N.  S.  640 ;  2  L.  R.  433  ;  Id. 
435. 

Memorandum  or  note.  These  words 
are  use  in  the  4th  section  of  the  statute  29 
Charles  II.,  c.  3,  commonly  called  the 
statute  of  frauds  and  perjuries,  which  en- 
acts that  "no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  mar- 
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riage,  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be 
in  writing, "  &c. 

2.  Many  cases  have  arisen  ont  of  the 
words  of  this  part  of  the  statute ;  the  gene- 
ral rule  seems  to  be  that  the  contract  most 
be  stated  with  reasonable  certainty  in  the 
memorandum  or  note  so  that  it  can  be  un- 
derstood from  the  writing  itself,  without 
having  recourse  to  parol  proof.  3  John.  R. 
399;  2  Kent,  Com.  402;  Cruise,  Dig.  t. 
32,  c.  3,  s.  18.  See  1 N.  R.  252 ;  3  Taunt. 
169;  15  East,  103;  2M.&R.222;  8M. 
&W.  834;  6M.  &  W.  109. 

Memorandum  check.  It  is  not  unusual 
among  merchants,  when  one  makes  a  tem- 
porary loan  from  another,  to  give  the  lender 
a  check  on  a  bank,  with  the  express  or  im- 
plied agreement  that  it  shall  be  redeemed 
by  the  maker  himself,  and  that  it  shall  not 
be  presented  at  the  bank  for  payment.  If 
passed  to  a  third  person,  it  will  be  valid  in 
his  hands,  like  any  other  check.  11  Paige, 
R.  612. 

MEMORIAL.  A  petition  or  represen- 
tation made  by  one  or  more  individuals  to  a 
legislative  or  other  body.  When  such  in- 
strument is  addressed  to  a  court,  it  is  called 
a  petition. 

MEMORY.  Understanding ;  a  capacity 
to  make  contracts,  a  will,  or  to  commit  a 
crime,  so  far  as  intention  is  necessary. 

2.  Memory  is  sometimes  employed  to 
express  the  capacity  of  the  understanding, 
and  sometimes  its  power ;  when  we  speak  of 
a  retentive  memory,  we  use  it  in  the  former 
sense;  when  of  a  ready  memory,  in  the 
latter.     Shelf,  on  Lun.  Intr.  29,  30. 

3.  Memory,  in  another  sense,  is  the 
reputation,  good  or  bad,  which  a  man  leaves 
at  his  death.  This  memory,  when  good,  is 
highly  prized  by  the  relations  of  the  de- 
ceased, and  it  is  therefore  libelous  to  throw 
a  shade  over  the  memory  of  the  dead,  when 
the  writing  has  a  tendency  to  create  a 
breach  of  the  peace,  by  inciting  the  friends 
and  relations  of  the  deceased  to  avenge  the 
insult  offered  to  the  family.  4  T.  R.  126 ; 
5  Co.  R.  125 ;  Hawk.  b.  1,  o.  73,  s.  1. 

Memory,  time  of.  According  to  the 
English  common  law,  which  has  been  altered 
by  2  &  3  Wm.  IV*,  c.  71,  the  time  of  memory 
commenced  from  the  reign  of  Richard  the 
First,  a.  d.  1189.    2  Bl.  Com.  31. 

2.    But  proof  of  a  regular  usage  for 


twenty  years,  not  explained  or  contradicted, 
is  evidence,  upon  which  many  public  and 
private  rights  are  held,  and  sufficient  for  a 
jury  in  finding  the  existence  of  an  imme- 
morial custom  or  prescription.  2  Saund. 
175,  a,  d  ;  Peake's  Ev.  336  ;  2  Price's  R. 
450 ;  4  Price's  R.  198. 

MENACE.  A  threat ;  a  declaration  of 
an  intention  to  cause  evil  to  happen  to 
another. 

2.  When  menaces  to  do  an  injury  to 
another  have  been  made,  the  party  making 
them  may,  in  general,  be  held  to  bail  to 
keep  the  peace  ;  and,  when  followed  by  any 
inconvenience  or  loss,  the  injured  party  has 
a  civil  action  against  the  wrong  doer.  Com, 
Big.  Battery,  D ;  Vin.  Ab.  h.  t. ;  Bac.  Ab. 
Assault ;  Co.  Litt.  161  a,  162  b,  253  b ;  2 
Lutw.  1428.     Vide  Threat. 

MENIAL.  This  term  is  applied  to  ser- 
vants who  live  under  their  master's  roof. 
Vide  stat.  2  H.  IV.,  c.  21. 

MENSA.  This  comprehends  all  goods 
and  necessaries  for  livelihood.     Obsolete. 

Mensa  et  thobo.  The  phrase  a  mensa 
et  thoro  is  applied  to  a  divorce  which  sepa- 
rates the  husband  and  wife,  but  does  not  dis- 
solve the  marriage.     Vide  Divorce. 

MERCHANDISE.  By  this  term  is  un- 
derstood all  those  things  which  merchants 
sell  either  wholesale  or  retail,  as  dry  goods, 
hardware,  groceries,  drugs,  &c.  It  is  usually 
applied  to  personal  chattels  only,  and  to 
those  which  are  not  required  for  food  or 
immediate  support,  but  such  as  remain  after 
having  been  used  or  which  are  used  only  by 
a  slow  consumption.  Vide  Pardess.  n.  8  ; 
Dig.  13,  3,  1 ;  Id.  19,  4,  1 ;  Id.  50, 16, 
66.  8  Pet.  277 ;  2  Story,  R.  16, 53, 54 ;  6 
Wend.  335. 

MERCHANT.  One  whose  business  it  is 
to  buy  and  sell  merchandise ;  this  applies 
to  all  persons  who  habitually  trade  in  mer- 
chandise.    1  Watts  &  S.  469 ;  2  Salk.  445. 

2.  In  another  sense,  it  signifies  a  perspn 
who  owns  ships,  and  trades,  by  means  of 
them,  with  foreign  nations,  or  with  the  diffe- 
rent States  of  the  United  States ;  these  are 
known  by  the  name  of  shipping  merchants. 
Com.  Dig.  Merchant,  A ;  Dyer,  R.  279  b ; 
Bac.  Ab*  h.  t. 

3.  According  to  an  old  authority,  there 
are  four  species  of  merchants,  namely,  mer- 
chant adventurers,  merchant  dormant,  mer- 
chant travellers,  and  merchant  residents.  2 
Brownl.  99.  Vide,  generally,  9  Salk.  R. 
445 ;  Bac.  Ab.  h.  t. ;  Com.  Dig.  h.  t. ;  1 
Bl.  Com.  75,  260 ;  1  Pard.  Dr.  Com.  n.  78 
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MERCHANTMAN.  A  ship  or  vessel 
employed  in  a  merchant's  service.  This 
term  is  used  in  opposition  to  a  ship  of  war. 

MERCH ANTS'  ACCOUNTS.  In  the 
statute  of  limitations,  21  Jac.  I.  c.  16, 
there  is  an  exception  which  has  been  copied 
in  the  acts  of  the  legislatures  of  a  number 
of  the  States,  that  its  provisions  shall  not 
apply  to  such  accounts  as  concern  trade  and 
merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants. 

2.  This  exception,  it  has  been  holden, 
applies  to  actions  of  assumpsit  as  well  as  to 
actions  of  account. '  5  Cranch,  15.  But  to 
bring  a  case  within  the  exception,  there  must 
be  an  account,  and  that  account  open  and 
current,  and  it  must  concern  trade.  12  Pet. 
300.  See  6  Pet.  151 ;  5  Mason,  R.  505 ; 
Bac.  Ab.  Limitation  of  Actions,  E  3 ;  and 
article  Limitation. 

MERCY,  practice.  To  be  in  mercy,  sig- 
nifies to  be  liable  to  punishment  at  the  dis- 
cretion of  the  judge. 

Mercy,  crim.  law.  The  total  or  partial 
remission  of  a  punishment  to  which  a  con- 
vict is  subject.  When  the  whole  punish- 
ment is  remitted,  it  is  called  a  pardon ;  (q.  v.) 
when  only  a  part  of  the  punishment  is  re- 
mitted, it  is  frequently  a  conditional  pardon ; 
or  before  sentence,  it  is  called  clemency  or 
mercy.  Vide  Rutherf.  Inst.  224 ;  1  Kent, 
Com.  265  ;  3  Story,  Const.  §  1488. 

MERE.  This  is  the  French  word  for 
mother.  It  is  frequently  used,  as,  in  ventre 
sa  mire,  which  signifies  a  child  unborn,  or 
in  the  womb. 

MERGER.  Where  a  greater  and  lesser 
thing  meet,  and  the  latter  loses  its  separate 
existence  and  sinks  into  the  former.  It 
is  applied  to  estates,  rights,  crimes,  and 
torts. 

Merger,  estates.  When  a  greater  estate 
and  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate 
estate,  the  less  is  immediately  merged,  that 
is,  sunk  or  drowned  in  the  latter ;  example, 
if  there  be  a  tenant  for  years,  and  the  re- 
version in  fee  simple  descends  to,  or  is  pur- 
chased by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  no  longer  exists; 
but  they  must  be  to  one  and  the  same  per- 
son, at  one  and  the  same  time,  in  one  and 
the  same  right.  2  Bl.  Com.  177 ;  3  Mass. 
Rep.  172 ;  Latch,  153 ;  Poph.  166 ;  1  John. 
Ch.  R.  417 ;  3  John.  Oh.  R.  53 ;  6  Madd. 
Ch.  R.  119. 

2.  The  estate  in  which  the  merger  takes 
place,  is  not  enlarged  by  the  accession  of 


the  preceding  estate;  and  the  greater,  or 
only  subsisting  eBtate,  continues,  after  the 
merger,  precisely  of  the  same  quantity  and 
extent  of  ownership,  as  it  was  before  the  ac- 
cession of  the  estate  which  is  merged,  and 
the  lesser  estate  is  extinguished.  Prest.  on 
Conv.  7.  As  a  general  rule,  equal  estates 
will  not  drown  in  each  other. 

3.  The  merger  is  produced,  either  from 
the  meeting  of  an  estate  of  higher  degree, 
with  an  estate  of  inferior  degree ;  or  from 
the  meeting  of  the  particular  estate  and  the 
immediate  reversion,  in  the  same  person.  4 
Kent,  Com.  98.  Vide  3  Prest.  on  Conv. 
which  is  devoted  to  this  subject.  Vide, 
generally,  Bac.  Ab.  Leases,  &o.  R ;  15  Yin. 
Ab.  361 ;  Dane's  Ab.  Index,  h.  t. ;  10 
Verm.  R.  293  j  8  Watts,  R.  146 ;  Co.  Litt. 
338  b,  note  4 ;  Hill.  Ab.  Index,  h.  t.;  Bouv* 
Inst.  Index,  h.  t. ;  and  Confusion;  Con- 
solidation; Unity  of  Possession. 

Merger,  crim.  law.  When,  a  man  com- 
mits a  great  crime  which  includes  a  lesser, 
the  latter  is  merged  in  the  former. 

2.  Murder,  when  committed  by  blows, 
necessarily  includes  an  assault  and  battery ; 
a  battery,  an  assault ;  a  burglary,  when  ac- 
companied 'with  a  felonious  taking  of  per- 
sonal property,  a  larceny ;  in  all  these,  and 
similar  cases,  the  lesser  crime  is  merged  in 
the  greater. 

3.  But  when  one  offence  is  of  the  same 
character  with  the  other,  there  is  no  merger ; 
as  in  the  case  of  a  conspiracy  to  commit  a 
misdemeanor,  and  the  misdemeanor  is  after- 
wards committed  in  pursuance  of  the  con- 
spiracy. The  two  crimes  being  of  equal 
degree,  there  can  be  no  legal  merger.  4 
Wend.  R.  265.     Vide  Civil  Remedy. 

Merger,  rights.  Rights  are  said  to  be 
merged  when  the  same  person  who  is  bound 
to  pay  is  also  entitled  to  receive.  •  This  is 
more  properly  called  a  confusion  of  rights, 
or  extinguishment. 

2.  When  there  is  a  confusion  of  rights, 
and  the  debtor  and  creditor  become  the 
same  person,  there  can  be  no  right  to  put  in 
execution  ;  but  there  is  an  immediate  mer- 
ger. 2  Ves.  jr.  264.  Example,  a  man  be- 
comes indebted  to  a  woman  in  a  sum  of 
money,  and  afterwards  marries  her,  there  is 
immediately  a  confusion  of  rights,  and  the 
debt  is  merged  or  extinguished. 

Merger,  torts.  Where  a  person  in  com- 
mitting a  felony  also  commits  a  tort,  against 
a  private  person ;  in  this  case,  the  wrong  is 
sunk  in  the  felony,  at  least,  until  after  the 
felon's  conviction. 
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2.  The  old  maxim  that  a  trespass  is 
merged  in  a  felony,  has  sometimes  been  sup- 
posed to  mean  that  there  is  no  redress  by 
civil  action  for  an  injury  which  amounts  to 
a  felony.  But  it  is  now  established  that  the 
defendant  is  liable  to  the  party  injured  either 
after  his  conviction ;  Latch,  144 ;  Noy,  82 ; 
W.  Jones,  147 ;  Sty.  346 ;  1  Mod.  282 ;  1 
Hale,  P.  C.  546  ;  or  acquittal.  12  East,  R. 
409;  1  Tayl.  R.  58;  2  Hayw.  108.  If 
the  civil  action  be  commenced  before,  the 
plaintiff  will  be  nonsuited.  Yelv.  90,  a,  n. 
See  Hamm.  N.  P.  63 ;  Kely.  48 ;  Cas. 
Tempt.  Hardw.  850 ;  Loffit.  88 ;  2  T.  R. 
750 ;  3  Greenl.  It.  458.  Butler,  J.,  says, 
this  doctrine  is  not  extended  beyond  actions 
of  trespass  or  tort.  4  T.  R.  333.  See  also 
1  H.  Bl.  583,  588,  594 ;  15  Mass.  R.  78 ; 
Id.  336.     Vide  Civil  Remedy;  Injury. 

3.  The  Revised  Statutes  of  New  York, 
part  3,  c.  4,  t.  1,  s.  2,  direct  that  the  right 
of  action  of  any  person  injured  by  any  felony, 
shall  not,  in  any  case,  be  merged  in  such 
felony,  or  be  in  any  manner  affected  there- 
by. In  Kentucky,  Pr.  Dec.  203,  and  New 
Hampshire,  6  N.  H.  Rep.  454,  the  owner  of 
stolen  goods,  may  immediately  pursue  his 
civil  remedy.  See,  generally,  Minor,  8 ;  1 
Stew.  R.  70 ;  15  Mass.  336 ;  Ooxe,  115 ;  4 
Ham.  376;  4  N.  Hamp.  Rep.  239 ;  1  Miles, 
R.  312 ;  6  Rand.  223 ;  1  Const.  R.  231 ,  2 
Root,  90. 

MERITS.  I'his  word  is  used  principally 
in  matters  of  defence. 

2.  A  defence  upon  the  merits,  is  one 
that  rests  upon  the  justice  of  the  cause,  and 
not  upon  technical  grounds  only ;  there  is, 
therefore,  a  difference  between  a  good  de- 
fence, which  may  be  technical  or  not,  and  a 
defence  on  the  merits.  5  B.  &  Aid.  703 ; 
1  Ashm.  R.  4 ;  5  John.  R.  536 ;  Id.  360 ; 

3  John.  R.  245  ;  Id.  449 ;  6  John.  R.  131 ; 

4  John.  R.  486 ;  2  Cowen,  R.  281 ;  7 
Cowen,  R.  514 ;  6  Wend.  R.  511 ;  6  Cowen, 
R.395. 

MERTON,  STATUTE  OP.  A  statute 
so  called,  because  the  parliament  or  rather 
council,  which  enacted  it,  Bat  at  Merton, 
in  Surrey.  It  was  made  the  20  Hen.  III. 
a.  d.  1236.     See  Barr.  on  the  Stat.  41. 

MESCROYANT.  Used  in  our  ancient 
books.     An  unbeliever.     Yide  Infidel. 

MESE.  An  ancient  word  used  to  signify 
house,  probably  from  the  French  maison; 
it  is  said  that  by  this  word  the  buildings, 
curtilage,  orchards  and  gardens  will  pass. 
Co.  Litt.  56. 

MESNE.      The  middle   between   two 


extremes,  that  part  between  the  com- 
mencement and  the  end,  as  it  relates  to 
time. 

2.  Hence  the  profits  which  a  man  re- 
ceives between  disseisin  and  reoovery  of 
lands  are  called  mesne  profits,  (q.  v.)  Pro- 
cess which  is  issued  in  a  suit  between  the 
original  and  final  process,  is  called  mesne 
process,  (q.  v.) 

3.  In  England,  the  word  mesne  also 
applies  to  a  dignity :  those  persons  who 
hold  lordships  or  manors  of  some  superior 
who  is  called  lord  paramount,  and  grant  the 
same  to  inferior  persons,  are  called  mesne 
lords. 

Mesne  process.  Any  process  issued 
between  original  and  final  process ;  that  is, 
between  the  original  writ  and  the  execution. 
See  Process,  mesne. 

Mesne  profits,  torts,  remedies.  The 
value  of  the  premises,  recovered  in  eject- 
ment, during  the  time  that  the  lessor  of  the 
plaintiff  has  been  illegally  kept  out  of  the 
possession  of  his  estate,  by  the  defendant ; 
such  are  properly  recovered  by  an  action  of 
trespass,  quart  clausum  /regit,  after  a  re- 
covery in  ejectment.  11  Serg.  &  Rawle, 
55 ;  Bac.  Ab.  Ejectment,  H ;  8  BL  Com. 
205. 

2.  Ab  a  general  rule,  the  plaintiff  is 
entitled  to  recover  for  such  time  as  he  can 
prove  the  defendant  to  have  been  in  posses- 
sion, provided  he  does  not  go  back  beyond 
six  years,  for  in  that  case,  the  defendant 
may  plead  the  statute  of  limitations.  3 
Yeates'  R.  13 ;  B.  N.  P.  88. 

3.  The  value  of  improvements  made  by 
the  defendant,  may  be  set  off  against  a  claim 
for  mesne  profits,  but  profits  before  the  de- 
mise laid,  should  be  first  deducted  from  the 
value  of  the  improvements.  2  W.  C.  C.  R. 
165.  Yide,  generally,  Bac.  Ab.  Ejectment, 
H ;  Woodf.  L.  &  T.  ch.  14,  s.  3 ;  2  Sell. 
Pr.  140 ;  Fonbl.  Eq.  Index,  h.  t. ;  Com.  L. 
&  T.  Index,  h.  t. ;  2  Phil.  Ev.  208 ;  Adams 
on  Ej.  ch.  13 ;  Dane's  Ab. .  Index,  h.  t. ; 
Pow.  Mortg.  Index,  h.  t. ;  Bouv.  Inst.  In 
dex,  h.  t. 

Mesne,  writ  of.  The  name  of  an  an- 
cient writ,  which  lies  when  the  lord  para- 
mount distrains  on  the  tenant  paravail ;  the 
latter  shall  have  a  writ  of  mesne  against  the 
lord  who  is  mesne.    F.  N.  B.  316. 

MESSENGER.  A  person  appointed  to 
perform  certain  duties,  generally  of  a  minis- 
terial character. 

2.  In  England,  a  messenger  appointed 
under  the  bankrupt  laws,  is  an  officer  who 
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is  authorized  to  execute  the  lawful  com- 
mands of  commissioners  of  bankrupts. 

MESSUAGE,  property.  This  word  is 
synonymous  with  dwelling-house;  and  a 
grant  of  a  messuage  with  the  appurtenances, 
will  not  only  pass  a  house,  but  all  the  build- 
ings attached  or  belonging  to  it,  as  also  its 
curtilage,  garden  and  orchard,  together  with 
the  close  on  which  the  house  is  built.  1 
Inst.  5,  b. ;  2  Saund.  400 ;  Ham.  N.  P. 
189 ;  4  Cruise,  321 ;  2  T.  R.  502 ;  1  Tho. 
Co.  Litt.  215,  note  35 ;  4  Blackf.  331.  But 
see  the  cases  cited  in  9  B.  &  Cress.  681 ;  S. 
C.  17  Engl.  Com.  L.  R.  472.  This  term, 
it  is  said,  includes  a  church.     11  Co.  26  * 

2  Esp.  N.  P.  528 ;  1  Salk.  256 ;  8  B.  & 
Cress.  25 ;  S.  C.  15  Engl.  Com.  L.  Rep.  151. 
Et  Tide  3  Wils.  141 ;  2  Bl.  Rep.  726 ;  4 
M.  &  W.  567 ;  2  Bing.  N.  C.  617 ;  1 
Saund.  6. 

METHOD.  The  mode  of  operating  or 
the  means  of  attaining  an  object. 

2.  It  has  been  questioned  whether  the 
method  of  making  a  thing  can  be  patented. 
But  it  has  been  considered  that  a  method 
or  mode  may  be  the  subject  of  a  patent,  be- 
cause, when  the  object  of  two  patents  or 
effects  to  be  produced  is  essentially  the 
same,  they  may  both  be  valid,  if  the  modes 
of  attaining  the  desired  effect  are  essentially 
different.  Dav.  Pat.  Cas.  290 ;  2B.&Ald. 
350  ;  2  H.  Bl.  492 ;  8  T.  R.  106 ;  4  Burr. 
2397 ;  Gods,  on  Pat.  85 ;  Perpigna,  Manuel 
des  Inventeurs,  Ac,  o.  1,  sect.  5,  §  1,  p.  22. 

METRE  or  METER.  This  word  is 
derived  from  the  Greek,  and  signifies  a 
measure. 

2.  This  is  the  standard  of  French 
measure. 

3.  The  fundamental  base  of  the  m&tre 
is  the  quarter  of  the  terrestrial  meridian,  or 
the  distance  from  the  pole  to  equator,  which 
has  been  divided  into  ten  millions  of  equal 
parts,  one  of  which  is  of  the  length  of  the 
metre.  The  metre  is  equal  to  3.28  feet,  or 
39.371  inches.     Vide  Measure. 

MEUBLES  MEUBLANS.  A  French 
term  used  in  Louisiana,  which  signifies 
simply  household  furniture.    4  N.  S.  664 ; 

3  Harf.  Cond.  R.  431. 

MICEL  GEMOT,  Eng.  law.  In  Saxon 
times,  the  great  council  of  the  nation  bore 
this  name,  sometimes  also  called  the  witena 
gemot,  or  assembly  of  wise  men ;  in  after- 
times,  this  assembly  assumed  the  name  of 
parliament.     Vide  1  Bl.  Comm.  147. 

MICHAELMAS  TERM,  Eng.  law.  One 
of  the  four  terms  of  the  courts ;  it  begins 


on  the  2d  day  of  November,  and  ends  on 
the  25th  of  November.  It  was  formerly  a 
movable  term.  St.  11  G.  IV.  and  1  W.  IV. 
o.  70. 

MICHIGAN.  Ore  of  the  new  states  of 
the  United  States  of  America.  This  state 
was  admitted  into  the  Union  by  the  Act  of 
Congress  of  January  26th,  1837,  Sharsw. 
cont.  of  Story's  L.  U.  S.  2531,  which  en- 
acts "  that  the  state  of  Michigan  shall  be 
one,  and  is  hereby  declared  to  be  one,  of  the 
United  States  of  America,  and  admitted 
into  the  Union  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever." 

2.  The  first  constitution  of  this  state 
was  adopted  by  a  convention  of  the  people, 
begun  and  held  at  the  capital  in  the  city  of 
Detroit,  on  Monday,  the  eleventh  day  of 
May,  1835.  This  was  superseded  by  the 
present  constitution,  which  was  adopted 
1850.  It  provides,  article  3,  §  1 ;  The 
powers  of  the  government  shall  be  divided 
into  three  distinct  departments ;  the  legis- 
lative, the  executive,  and  the  judicial ;  and 
one  department  shall  never  exercise  the 
powers  of  another,  except  in  such  oases 
as  are  expressly  provided  for  in  this  con- 
stitution. 

3. — 1.  Art.  4,  relates  to  the  Legislative 
department,  and  provides  that 

§  1.  The  legislative  power  shall  be  vested 
in  a  senate  and  house  of  representatives. 

4. — §  6.  No  person  holding  any  office 
under  the  United  States  [or  this  state!  or 
any  county  office,  except  notaries  puHic, 
officers  of  the  militia  and  officers  elected  by 
townships,  shall  be  eligible  to  or  have  a  seat 
in  either  house  of  the  legislature,  and  all 
votes  given  for  any  such  person  shall  be 
void. 

5. — §  7.  Senators  and  representatives 
shall,  in  all  oases  except  treason,  felony,  or 
breach  of  the  peace,  be  privileged  from 
arrest,  nor  shall  they  be  subject  to  any  civil 
process,  during  the  session  of  the  legisla- 
ture, nor  for  fifteen  days  next  before  the 
commencement  and  after  the  termination  of 
each  session.  They  shall  not  be  questioned 
in  any  other  place  for  any  speech  in  either 
house. 

6. — §  8.  A  majority  of  each  house  shall 
constitute  a  quorum  to  do  business ;  but  a 
smaller  number  may  adjourn  from  day  to 
day,  and  may  compel  the  attendance  of 
absent  members,  in  such  manner  and  under 
such  penalties  as  each  house  may  provide. 

7.-~4  9.  Each  house  shall  choose  its  own 
officers,  determine  the  rules  of  its  proceeding! 
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and  judge  of  the  qualifications,  elections, 
and  return  of  its  own  members ;  and  may, 
-with  the  concurrence  of  two-thirds  of  all 
the  members  elected,  expel  a  member ;  no 
member  shall  be  expelled  a  second  time  for 
the  same  cause,  nor  for  any  cause  known  to 
his  constituents  antecedent  to  his  eleotion. 
The  reason  for  such  expulsion  shall  be 
entered  upon  the  journal,  with  the  names 
of  the  members  voting  on  the  question. 

8. — §  10.  Each  house  shall  keep  a  jour- 
nal of  its  proceedings,  and  publish  the  same, 
except  such  parts  as  may  require  secrecy ; 
the  yeas  and  nays  of  the  members  of  either 
house,  on  any  question,  shall  be  entered  on 
the  journal  at  the  request  of  one-fifth  of 
the  members  present.  Any  member  of  either 
house  may  dissent  from  and  protest  against 
any  act,  proceeding  or  resolution  which  he 
may  deem  injurious  to  any  person  or  the 
public,  and  have  the  reason  of  his  dissent 
entered  on  the  journal. 

9. — §  11.  In  all  elections  by  either  house, 
or  in  joint  convention,  the  votes  shall  be 
given  viva  voce.  All  votes  on  nominations 
to  the  senate  shall  be  taken  by  yeas  and 
nays,  and  published  with  the  journal  of  its 
proceedings. 

10. — §  12.  The  doors  of  each  house  shall 
be  open,  unless  the  public  welfare  require 
secrecy;  neither  house  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than 
where  the  legislature  may  then  be  in  session. 

11. — 1st.  In  considering  the  house  of 
representatives,  it  will  be  proper  to  take  a 
view  of  the  qualifications  of  members ;  the 
qualification  of  the  electors ;  the  number 
of  members ;  the  time  for  which  they  are 
elected. 

12. — 1.  The  representatives  must  be 
citizens  of  the  United  States,  and  qualified 
electors  in  the  respective  counties  which 
they  represent.  Art.  4,  s.  5.  2.  In  all  elec- 
tions, every  white  male  citizen,  every  white 
male  inhabitant  residing  in  the  state  on  the 
twenty-fourth  day  of  June,  one  thousand 
eight  hundred  and  thirty-five ;  every  white 
male  inhabitant  residing  in  this  state  on  the 
first  day  of  January,  one  thousand  eight 
hundred  and  fifty,  who  has  declared  his  in- 
tention to  become  a  citizen  of  the  United 
States  pursuant  to  the  laws  thereof  six 
months  preceding  an  election,  or  who  has 
resided  in  this-  state  two  years  and  six 
months  and  declared  his  intention  as  afore- 
said; and  every  civilized  male  inhabitant 
of  Indian  descent,  a  native  of  the  United 


States,  and  not  a  member  of  any  tribe,  shall 
be  an  elector  and  entitled  to  vote ;  but  no 
citizen  or  inhabitant  shall  be  an  elector  or 
entitled  to  vote  at  any  election,  unless  he 
shall  be  above  the  age  of  twenty-one  years, 
and  has  resided  in  this  state  three  months, 
and  in  the  township  or  ward  in  which  he 
offers  to  vote  ten  days  next  preceding  such 
election.  Art.  7,  §  1.  3.  The  house  of  re- 
presentatives shall  consist  of  not  less  than 
sixty-five  nor  more  than  one  hundred  mem- 
bers. Art.  4,  s.  3.  4.  The  election  of  re- 
presentatives, pursuant  to  the  provisions  of 
this  constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  No- 
vember, in  the  year  one  thousand  eight 
hundred  and  fifty-two,  and  on  the  Tuesday 
succeeding  the  first  Monday  of  November 
of  every  second  year  thereafter.  Art.  4, 
s.  34.  Bepresentatives  shall  be  chosen  for 
two  years.    Art.  4,  s.  3. 

13. — 2d.  The  senate  will  be  considered 
in  the  same  order.  1.  Senators  must  be 
citizens  of  the  United  States,  and  be 
qualified  electors  in  the  district  which  they 
represent.  Art.  4,  s.  5.  2.  They  are  elected 
by  the  electors  of  representatives.  Art.  7, 
s.  1.  3.  The  senate  shall  consist  of  thirty- 
two  members.  Art.  4,  s.  2.  4.  The  sena- 
tors shall  be  elected  for  two  years,  at  the 
same  time  and  in  the  same  manner  as  the 
representatives  are  required  to  be  chosen. 
Art.  4,  section  2,  34. 

14. — 2.  The  executive  department  is 
regulated  by  the  fifth  article  of  the  consti- 
tution as  follows,  namely : 

§  1.  The  executive  power  is  vested  in  a 
governor,  who  shall  hold  his  office  for  two 
years ;  a  lieutenant  governor  shall  be  chosen 
for  the  same  term. 

15. — §  2.  No  person  shall  be  eligible  to 
the  office  of  governor  or  lieutenant  governor, 
who  has  not  been  five-  years  a  citizen  of  the 
United  States,  and  a  resident  of  this  state 
two  years  next  preceding  the  election ;  nor 
shall  any  person  be  eligible  to  either  office 
who  has  not  attained  the  age  of  thirty  years. 

16. — §  3.  The  governor  and  lieutenant 
governor  shall  be  elected  at  the  times  and 
places  of  choosing  members  of  the  legis- 
lature. The  person  having  the  .  highest 
number  of  votes  for  governor  and  lieu- 
tenant governor  shall  be  elected;  in  case 
two  or  more  persons  have  an  equal  and  the 
highest  number  of  votes  for  governor  or 
lieutenant  governor,  the  legislature  shall  by 
joint  vote  choose  one  of  such  persons. 

17.— 4  4.  The  governor  shall  be  com- 
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niander-in-chief  of  the  military  and  naval 
forces,  and  may  call  oat  such,  forces  to  exe- 
cute the  laws,  to  suppress  insurrections  and! 
to  repel  invasions. 

18. — §  5.  He  shall  transact  all  neces- 
sary business  with  the  officers  of  govern- 
ment; and  may  require  information,  in 
writing,  from  the  officers  of  the  executive 
department,  upon  any  subject  relating  to 
the  duties  of  their  respective  offices. 

19. — §  6.  He  shall  take  care  that  the 
laws  be  faithfully  executed. 

20. — §  7.  He  may  convene  the  legisla- 
ture on  extraordinary  occasions. 

21. — §  8.  He  shall  give  to  the  legisla- 
ture, and  at  the  close  of  his  official  term  to 
the  next  legislature,  information  by  message 
of  the  condition  of  the  state,  and  recom- 
mend such  measures  to  them  as  he  shall 
deem  expedient. 

22. — §  9.  He  may  convene  the  legisla- 
ture at  some  other  place,  when  the  seat  of 
government  becomes  dangerous  from  disease 
or  a  common  enemy. 

23. — §  10.  He  shall  issue  writs  of  election 
to  fill  such  vacancies  as  occur  in  the  senate 
or  house  of  representatives. 

24. — §  11.  He  may  grant  reprieves,  com- 
mutations and  pardons  after  convictions,  for 
all  offences  except  treason  and  oases  of  im- 
peachment, upon  such  conditions,  and  with 
such  restrictions  and  limitations,  as  he  may 
think  proper,  subject  to  regulations  pro- 
vided by  law,  relative  to  the  manner  of  ap- 
plying for  pardons.  Upon  conviction  for 
treason,  he  may  suspend  the  execution  of 
the  sentence  until  the  case  shall  be  reported 
to  the  legislature  at  its  next  session,  when 
the  legislature  shall  either  pardon,  or  com- 
mute the  sentence,  direct  the  execution  of 
the  sentence,  or  grant  a  further  reprieve. 
He  shall  communicate  to  the  legislature  at 
each  session  information  of  each  case  of 
reprieve,  commutation  or  pardon  granted, 
and  the  reasons  therefor. 

25. — §  12.  In  case  of  the  impeachment 
of  the  governor,  his  removal  from  office, 
death,  inability,  resignation,  or  absence 
from  the  state,  the  powers  and  duties  of  the 
office  shall  devolve  upon  the  lieutenant  go- 
vernor for  the  residue  of  the  term,  or  until 
the  disability  ceases.  When  the  governor 
shall  be  out  of  the  state  in  time  of  war,  at 
the  head  of  a  military  force  thereof,  he  shall 
continue  commander-in-chief  of  all  the  mili- 
tary force  of  the  state. 

26. — §  13.  During  a  vacancy  in  the  office 
of  governor,  if  the  lieutenant  governor  die, 


resign,  be  impeached,  displaced,  be  inca- 
pable of  performing  the  duties  of  his  office, 
or  absent  from  the  state,  the  president  pro 
tempore  of  the  senate  shall  act  as  governor 
until  the  vacancy  be  filled,  or  the  disability 
cease. 

27. — §  14.  The  lieutenant  governor  shall, 
by  virtue  of  his  office,  be  president  of  the 
senate.  In  committee  of  the  whole  he  may 
debate  all  questions ;  and  when  there  is  an 
equal  division,  he  shall  give  the  casting 
vote. 

28. — §  15.  No  member  of  congress,  nor 
any  person  holding  office  under  the  United 
States,  or  this  state,  shall  execute  the  office 
of  governor. 

29. — §  16.  No  person  elected  governor 
or  lieutenant  governor  shall  be  eligible  to 
any  office  or  appointment  from  the  legisla- 
ture, or  either  house  thereof,  during  the 
time  for  which  he  was  elected.  All  votes 
for  either  of  them,  for  any  such  office,  shall 
be  void. 

30. — §  17.  The  lieutenant  governor  and 
president  of  the  senate  pro  tempore,  when 
performing  the  duties  of  governor,  shall 
receive  the  same  compensation  as  the  go- 
vernor. 

31. — §  18.  All  official  acts  of  the  governor, 
his  approval  of  the  laws  excepted,  shall  be 
authenticated  by  the  great  seal  of  the  state, 
which  shall  be  kept  by  the  secretary  of 
state. 

32. — §  19.  All  commissions  issued  to  per- 
sons holding  office  under  the  provisions  of 
this  constitution,  shall  be  in  the  name  and 
by  the  authority  of  the  people  of  the  state 
of  Michigan,  sealed  with  the  great  seal  of 
the  state,  signed  by  the  governor,  and  coun- 
tersigned by  the  secretary  of  state. 

32.-3.  The  judicial  department  is 
regulated  by  the  sixth  article  as  follows, 
namely : 

33. — §  1.  The  judicial  power  is  vested 
in  one  supreme  court,  in  circuit  courts,  in 
probate  courts,  and  in  justices  of  the  peace. 
Municipal  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  legislature 
in  cities. 

34. — §2.  For  the  term  of  six  years, 
and  thereafter,  until  the  legislature  other- 
wise provide,  the  judges  of  the  several  cir- 
cuit oourts  shall  be  judges  of  the  supreme 
court,  four  of  whom  shall  constitute  a  quo- 
rum. A  concurrence  of  three  shall  be  ne- 
cessary to  a  final  decision.  After  six  years 
the  legislature  may  provide  by  law  for  the 
organisation  of  a  supreme  court,  with  the 
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jurisdiction  and  powers  prescribed  in  this 
constitution,  to  consist  of  one  chief  justice 
and  three  associate  justices,  to  be  chosen 
by  the  electors  of  the  state.  Such  supreme 
court,  when  so  organized,  shall  not  bo 
changed  or  discontinued  by  the  legislature 
for  eight  years  thereafter.  The  judges 
thereof  shall  be  so  classified  that  but  one 
of  them  shall  go  out  of  office  at  the  same 
time.  Their  term  of  office  shall  be  eight 
years. 

35. — §  3.  The  supremo  court  shall  have 
a  general  superintending  control  oyer  all 
inferior  courts,  and  shall  have  power  to 
issue  writs  of  error,  habeas  corpus,  manda- 
mus, quo  warranto,  procedendo,  and  other 
original  and  remedial  writs,  and  to  hear 
and  determine  the  same.  In  all  other  cases 
it  shall  have  appellate  jurisdiction  only. 

36. — §4.  Four  terms  of  the  supreme 
court  shall  be  held  annually,  at  such  times 
and  places  as  may  be  designated  by  law. 

37. — §5.  Tho  supreme  court  shall,  by 
general  rules,  establish,  modify  and  amend 
the  practice  in  such  court  and  in  the  circuit 
courts,  and  simplify  the  same.  The  legis- 
lature shall,  as  far  as  practicable,  abolish 
distinctions  between  law  and  equity  pro- 
ceedings. The  pffioe  of  master  in  chancery 
is  prohibited. 

38.-^6.  The  state  shall  be  divided 
into  eight  judicial  circuits ;  in  each  of  which 
the  electors  thereof  shall  elect  one  circuit 
judge,  who  shall  hold  his  office  for  the  term 
of  six  years,  and  until  his  successor  is 
elected  and  qualified. 

39. — §  7.  The  legislature  may  alter  the 
limits  of  circuits*  or  increase  the  number 
of  the  same.  No  alteration  or  increase 
shall  have  the  effect  to  remove  a  judge  from 
office.  In  every  additional  circuit  esta- 
blished the  judge  shall  be  elected  by  the 
electors  of  such  circuit,  and  his  term  of 
office  shall  continue  as  provided  in  this 
constitution  for  judges  of  the  circuit 
court. 

40. — §  8.  The  circuit  courts  shall  have 
original  jurisdiction  in  all  matters  civil  and 
criminal,  not  excepted  in  this  constitution, 
and  not  prohibited  by  law;  and  appellate 
jurisdiction  from  all  Inferior  courts  and 
tribunals,  and  a  supervisory  control  of  the 
same.  They  shall  also  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  injunc- 
tion, quo  warranto,  certiorari,  and  other 
writs  necessary  to  carry  into  effect  their 
orders,  judgments  and  decrees,  and  give 
them  a  general  control  over  inferior  courts 
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and  tribunals  within  their  respective  juris- 
dictions. 

41.— §  9.  Each  of  the  judges  of  the 
circuit  courts  shall  receive  a  salary  payable 
quarterly.  They  shall  be  ineligible  to  any 
other  than  a  judicial  office  during  the. term 
for  which  they  are  elected,  and  for  one  year 
thereafter.  All  votes  for  any  person  elected 
such  judge  for  any  office  other  than  judicial, 
given  either  by  the  legislature  or  the  people, 
shall  be  void. 

42. — §  10.  The  supreme  court  may  ap- 
point a  reporter  of  its  decisions.  The 
decisions  of  the  supreme  court  shall  be  in 
writing,  and  signed  by  the  judges  concur- 
ring therein.  Any  judge  dissenting  there- 
from, shall  give  the  reasons  of  such  dissent 
in  writing,  under  his  signature.  All  such 
opinions  shall  be  filed  in  the  office  of  the 
clerk  of  the  supreme  court.  The  judges 
of  the  circuit  court,  within  their  respective 
jurisdictions,  may  fill  vacancies  in  the  office 
of  county  clerk  and  of  prosecuting  attor- 
ney ;  but  no  judge  of  the  supreme  court,  or 
circuit  court,  shall  exercise  any  other  power 
of  appointment  to  public  office. 

43. — §  11.  A  circuit  court  shall  be  held 
at  least  twice  in  each  year  in  every  county 
organized  for  judicial  purposes,  and  four 
times  in  each  year  in  counties  containing 
ten  thousand  inhabitants.  Judges  of  the 
circuit  court  may  hold  courts  for  each 
other,  and  shall  do  so  when  required  by 
law. 

44. — §  12.  The  clerk  of  each  county  or- 
ganized for  judicial  purposes  shall  be  the 
clerk  of  the  circuit  court  of  such  county, 
and  of  the  supreme  court  when  held  within 
the  same. 

45. — §  13.  In  each  of  the  counties  orga- 
nized for  judicial  purposes,  there  shall  be  a 
court  of  probate.  The  judge  of  such  court 
shall  be  elected  by  the  electors  of  the 
county  in  which  he  resides,  and  shall  hold 
his  office  for  four  years,  and  until  his  suc- 
cessor is  elected  and  qualified.  The  juris- 
diction, powers  and  duties  of  such  court, 
shall  be  prescribed  by  law. 

46. — §  14.  When  a  vacancy  occurs  in 
the  office  of  judge  of  the  supreme,  circuit 
or  probate  court,  it  shall  be  filled  by  ap- 
pointment of  the  governor,  which  shall 
continue  until  a  successor  is  elected  and 
qualified.  When  elected,  snch  successor 
shall  hold  his  office  the  residue  of  the  un- 
expired term. 

47. — §15.  The  supreme  court,  the  circuit 
and  probate  courts  of  each  county,  shall  be 
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courts  of  record,  and  shall  each  have  a  com- 
mon seal. 

48. — §  16.  The  legislature  may  provide 
by  law  for  the  election  of  one  or  more  per- 
sons hi  each  organized  county,  who  may  be 
vested  with  judicial  powers,  not  exceeding 
those  of  a  judge  of  the  circuit  court  at 
chambers. 

49. — §  17.  There  shall  be  not  exceeding 
four  justices  of  the  peace  in  each  organized 
township.  They  shall  be  elected  by  the 
electors  of  the  townships,  and  shall  hold 
their  offices  for  four  years,  and  until  their 
successors  are  elected  and  qualified.  At 
the  first  election  in  any  township,  they  shall 
be  classified  as  shall  be  prescribed  by  law. 
A  justice  elected  to  fill  a  vacancy  shall  hold 
his  office  for  the  residue  of  the  unexpired 
term.  The  legislature  may  increase  the 
number  of  justices  in  cities. 

50. — §  18.  In  civil  cases  justices  of  the 
peace  shall  have  exclusive  jurisdiction  to 
the  amount  of  one  hundred  dollars,  and 
concurrent  jurisdiction  to  the  amount  of 
three  hundred  dollars,  which  may  be  in- 
creased to  five  hundred  dollars,  with  such 
exceptions  and  restrictions  as  may  be  pro- 
vided by  law.  They  shall  also  have  such 
criminal  jurisdiction  and  perform  such  du- 
ties as  shall  be  prescribed  by  the  legisla- 
ture. 

51. — §  19.  Judges  of  the  supreme  court, 
circuit  judges,  and  justices  of  the  peace, 
shall  be  conservators  of  the  peace  within 
their  respective  jurisdictions. 

52.-4  20.  The  first  election  of  judges  of 
the  circuit  courts  shall  be  held  on  the  first 
Monday  in  April,  one  thousand  eight  hun- 
dred and  fifty-one,  and  every  sixth  year 
thereafter.'  Whenever  an  additional  circuit 
is  created,  provision  shall  be  made  to  hold 
the  subsequent  election  of  such  additional 
judges  at  the  regular  elections  herein  pro- 
vided. 

58. — §  21.  The  first  election  of  judges  of 
the  probate  courts  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  of 
November,  one  thousand  eight  hundred 
and  fifty-two,  and  every  fourth  year  there- 
after. 

54. — §  22.  Whenever  a  judge  shall  remove 
beyond  the  limits  of  the  jurisdiction  for 
which  he  was  elected,  or  a  justice  of  the 
peace  from  the  township  in  which  he  was 
elected,  or  by  a  change  in  the  boundaries 
of  such  township  shall  be  placed  without 
the  same,  they  shall  be  deemed  to  have  va- 
cated their  respective  offices. 


55. — §  23.  The  legislature  may  establish 
courts  of  conciliation,  with  such  powers  and 
duties  as  shall  be  prescribed  by  law. 

56. — §  24.  Any  suitor  in  any  court  of  this 
state  shall  have  the  right  to  prosecute  or 
defend  his  suit,  either  in  his  own  proper 
person,  or  by  an  attorney  or  agent  of  his 
choice.  / 

57. — §  25.  In  all  prosecutions  for  libels, 
the  truth  may  be  given  in  evidence  to  the 
jury ;  and  if  it  shall  appear  to  the  jury  that 
the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for 
justifiable  ends,  the  party  shall  be  acquitted. 
The  jury  shall  have  the  right  to  determine 
the  law  and  the  fact. 

58. — §  26.  The  person,  houses,  papers, 
and  possessions  of  every  person  shall  be  se- 
cure from  unreasonable  searches  and  seizure. 
No  warrant  to  search  any  place,  or  to  seize 
any  person  or  things,  shall  issue  without 
describing  them,  nor  without  probable  cause, 
supported  by  oath  or  affirmation. 

59.-6  27.  The  right  of  trial  by  jury  shall 
remain,  but  shall  be  deemed  to  be  waived 
in  all  civil  cases  unless  demanded  by  one  of 
the  parties,  in  such  manner  as  shall  be  pre- 
scribed by  law. 

60. — §  28.  In  every  criminal  prosecution, 
the  accused  shall  have  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury,  wlticn 
may  consist  of  less  than  twelve  men  in  all 
courts  not  of  record ;  to  be  informed  of  the 
nature  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him ;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his 
favor,  and  have  the  assistance  of  counsel  for 
his  defence. 

61. — §  29.  No  person,  after  acquittal  upon 
the  merits,  shall  be  tried  for  the  same  of- 
fence ;  all  persons  shall,  before  conviction, 
be  bailable  by  sufficient  sureties,  except  for 
murder  and  treason,  when  the  proof  is  evi- 
dent or  the  presumption  great. 

62.- — §  30.  Treason  against  the  state  shall 
consist  only  in  levying  war  against,  or  in 
adhering  to  its  enemies,  giving  them  aid  and 
comfort.  No  person  shall  be  convicted .  of 
treason  unless  upon  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  con- 
fession in  open  court. 

63. — §  31.  Excessive  bail  shall  not  be  re- 
quired ;  excessive  fines  shall  not  be  imposed ; 
cruel  or  unusual  punishment  shall  not  be 
inflicted,  nor  shall  witnesses  be  unreason- 
ably detained.     . 

64. — §32.  No  person  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against 
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himself;  nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law. 

65.— -§33.  No  person  shall  be  imprisoned 
for  debt  arising  out  of,  or  founded  on  a  con- 
tract, express  or  implied,  except  in  cases  of 
fraud  or  breach  of  trust,  or  of  moneys  col- 
lected by  public  officers,  or  in  any  profes- 
sional employment.  No  person  shall  be 
imprisoned  for  -  a  militia  fine  in  time  of 
peace. 

66. — §  34.  No  person  shall  be  rendered 
incompetent  to  be  a  witness  on  account 
of  his  opinions  on  matters  of  religious 
belief. 

67. — §  35.  The  style  of  all  process  shall 
be,  "  In  the  name  of  the  people  of  the  State 
of  Michigan." 

MIDDLEMAN,  contracts.  A  person 
who  is  employed  both  by  the  seller  and 
purchaser  of  goods,  or  by  the  purchaser 
alone,  to  receive  them  into  his  possession, 
for  the  purpose  of  doing  something  in  or 
about  them  ;  as,  if  goods  be  delivered  from 
a  ship  by  the  seller  to  a  wharfinger,  to 
be  by  him  forwarded  to  the  purchaser,  who 
has  been  appointed  by  the  latter  to  receive 
them;  or  if  goods  be  sent  to  a  packer,  for 
and  by  orders  of  the  vendee,  the  packer  is 
to  be  considered  as  a  middleman. 

2.  The  goods  in  both  these  cases  will 
be  considered  in  transitu,  provided  the 
purchaser  has  not  used  the  wharfinger's  or 
the  packer's  warehouse  as  his  own,  and 
have  an  ulterior  place  of  delivery  in  view. 
3B.AP.  127,  469;  4  Esp.  R.  82;  2  B. 
4  P.  457;  1  Campb.  282;  1  Atk.  245; 
1  H.  Bl.  364 ;  3  East,  B.  93 ;  Whit,  on 
Trans,  195. 

3.  By  middleman  is  also  understood  one 
who  has  been  employed  as  an  agent  by  a 
principal,  and  who  has  employed  a  sub- 
agent  under  him  by  authority  of  the  prin- 
cipal, either  express  or  implied.  He  is  not 
in  general  liable  for  the  wrongful  acts  of 
the  sub-agent,  the .  principal  being  alone 
responsible.  3  Campb.  N.  P.  Cas.  4 ;  6  T. 
R.  411 ;  14  East,  605. 

MIDWIFE,  med.  jur.  A  woman  who 
practices  midwifery ;  a  woman  who  pursues 
the  business  of  an  accoucheuse. 

2.  A  midwife  is  required  to  perform  the 
business  she  undertakes  with  proper  skill, 
and  if  she  be  guilty  of  any  mala  praxis, 
(a.  v.), she  is  liable  to  an  action  or  an  in- 
dictment for  the  misdemeanor.  Tide  Yin. 
Ab.  Physician ;  Com.  Dig.  Physician ;  8 
East,  R.  348;  2  Wils.  R.  359;  4  C.  &  P. 
398;  S.  C.  19  E.  C.  L.  R.  440 ;  4C.  &  P. 


407,  n.  a;  1  Chit.  Pr.  43;  2  Russ.  Cr. 
288. 

MILE,  measure.  A  length  of  a  thou- 
sand paces,  or  seventeen  hundred  and  sixty 
yards,  or  five  thousand  two  hundred  and 
eighty  feet.  It  contains  eight  furlongs, 
every  furlong  being  forty  poles,  and  each 
pole  sixteen  feet  six  inches.  2  Stark.  R. 
89. 

MILEAGE.  A  compensation  allowed 
by  law  to  officers,  for  their  trouble  and  ex- 
penses in  travelling  on  public  business. 
|  2.  The  mileage  allowed  to  members  of 
congress,  is  eight  dollars  for  every  twenty 
miles  of  estimated  distance,  by  the  most 
usual  roads,  from  his  place  of  residence  to 
the  seat  of  congress,  at  the  commencement 
and  end  of  every  session.  Act  of  Jan.  22, 
1818 ;  3  Story's  Laws  U.  S.  1657. 

3.  In  computing  mileage  the  distance 
by  the  road  usually  travelled  is  that  which 
must  be  allowed,  whether  in  fact  the  officer 
travels  a  more  or  less  distant  way  to  suit 
his  own  convenience.     5  Shepl.  R.  431. 

MILITARY.  That  which  belongs  or 
relates  to  the  army. 

MILITIA.  The  military  force  of  the 
nation,  consisting  of  citizens  called  forth  to 
execute  the  laws  of  the  Union,  suppress  in- 
surrection and  repel  invasion. 

2.  The  Constitution  of  the  United  States 
provides  on  this  subject  as  follows : 

Art.  1,  s.  8, 14.  Congress  shall  have 
power  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions. 

3. — 15.  To  provide  for  organizing,  arm- 
ing, and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States, 
reserving  to  the  statea  respectively,  the  ap- 
pointment of  the  officers,  and  the  authority 
of  training  the  militia,  according  to  the 
discipline  prescribed  by  congress. 

4.  ,  Under  these  clauses  of  the  constitu- 
tion, the  following  points  have  been  decided. 

1.  If  congress  had.  chosen,  they  might, 
by  law,  have  considered  a  militia  man,  called 
into  the  service  of  the  United  States,  as 
being,  from  the  time  of  such  call,  con- 
structively in  that  service,  though  not  ac- 
tually so,  although  he  should  not  appear  at 
the  place  of  rendezvous.  But  they  have 
not  so  considered  him,  in  the  acts  of  con- 
gress, till  after  his  appearance  at  the  place 
of  rendezvous  :  previous  to  that,  a  fine  was 
to  be  paid  for  the  delinquency  in  not  obeying 
the  call,  which  fine  was  deemed  an  equiva- 


164 


MIL 


MIL 


lent  for  his  services,  and  an  atonement  for 
his  disobedience. 

5. — 2.  The  militia  belong  to  the  states 
respectively,  and  are  subject,  both  in  their 
civil  and  military  capacities,  to  the  jurisdic- 
tion and  laws  of  the  state,  except  so  far  as 
these  laws  are  controlled  by  acts  of  congress, 
constitutionally  made. 

6. — 3.  It  is  presumable  the  framers  of 
the  constitution  contemplated  a  full  exercise 
of  all  the  powers  of  organizing,  arming,  and 
disciplining  the  militia;  nevertheless,  if 
congress  had  declined  to  exercise  them,  it 
was  competent  to  the  state  governments 
respectively  to  do  it.  But  congress  has  ex- 
ecuted these  powers  as  fully  as  was  thought 
right,  and  covered  the  whole  ground  of  their 
legislation  by  different  laws,  notwithstanding 
important  provisions  may  have  been  omitted, 
or  those  enacted  might  be  beneficially  altered 
or  enlarged. 

7. — 4.  After  this,  the  states  cannot  en- 
act or  enforce  laws  on  the  same  subject.  For 
although  their  laws  may  not  be  directly  re- 
pugnant to  those  of  congress,  yet  congress, 
having  exercised  their  will  upon  the  subject, 
the  states  cannot  legislate  upon  it.  If  the  law 
of  the  latter  be  the  same,  it  is  inoperative  : 
if  they  differ,  they  must,  in  the  nature  of 
things,  oppose  each  other,  so  far  as  they  differ. 

8. — 5.  Thus  if  an  act  of  congress  imposes 
a  fine,  and  a  state  law  fine  and  imprisonment 
for  the  same  offence,  though  the  latter  is  not 
repugnant,  inasmuch  as  it  agrees  with  the 
act  of  the  congress,  so  far  as  the  latter  goes, 
and  add  another  punishment,  yet  the  wills 
of  the  two  legislating  powers  in  relation  to 
the  subject  are  different,  and  cannot  subsist 
harmoniously  together. 

9. — 6.  The  same  legislating  power  may 
impose  cumulative  punishments ;  but  not 
different  legislating  powers. 

10. — 7.  Therefore,  where  the  state  go- 
vernments have,  by  the  constitution,  a  con- 
current power  with  the  national  government, 
the  former  cannot  legislate  on  any  subject 
on  which  congress  has  acted,  although  the 
two  laws  are  not  in  terms  contradictory  and 
repugnant  to  each  other. 

11. — 8.    Where  congress  prescribed  the 

Sunishuient  to  be  inflicted  on  a  militia  man, 
etached  and  called  forth,  but  refusing  to 
march,  and  also  provided  that  courts  martial 
for  the  trial  of  such  delinquents,  to  be  com- 
posed of  militia  officers  only,  should  be  held 
and  conducted  in  the  manner  pointed  out  by 
the  rules  and  articles  of  war,  and  a  state 
had  passed  a  law  enacting  the  penalties  on 


such  delinquents  which  the  act  of  congress, 
prescribed,  and  directing  lists  of  the  delink 
quents  to  be  furnished  to  the  comptroller  of 
the  United  States  and  marshal,  that  further 
proceeding  might  take  place  according  to 
the  act  of  congress,  and  providing  for  their 
trial  by  state  courts  martial,  such  state 
courts  martial  have  jurisdiction.  Congress 
might  have  vested  exclusive  jurisdiction  in 
courts  martial  to  be  held  according  to  their 
laws,  but  not  having  done  so  expressly,  their 
jurisdiction  is  not  exclusive. 

12. — 9.  Although  congress  have  exer- 
cised the  whole  power  of  calling  out  the 
militia,  yet  they  are  not  national  militia,  till 
employed  in  actual  service ;  and  they  are 
not  employed  in  actual  service,  till  they 
arrive  at  the  place  of  rendezvous.  5  Wheat. 
1 ;  Vide  1  Kent's  Com.  262 ;  3  Story, 
Const.  §  1194  to  1210. 

13.  The  acts  of  the  national  legislature 
which  regulate  the  militia  are  the  following, 
namely  :  Act  of  May  8, 1792, 1  Story,  L. 
U.  S.  252  ;  Act  of  February  28, 1795,  1 
Story,  L.  U.  S.  390 ;  Act  of  March  2, 1803, 
2  Story,  L.  U.  S.  888 ;  Act  of  April  10, 
1806,  2  Story,  L.  U.  S.  1005;  Act  of  April 
20, 1816,  3  Story,  L.  U.  S.  1573  ;  Act  of 
May  12, 1820,  3  Story,  L.  U.  S.  1786 ;  Act 
of  March  2, 1821,  3  Story,  L.  U.  S.  1811. 

MILL,  estates.  Mills  are  so  very  different 
and  various,  that  it  is  not  easy  to  give  a  de- 
finition of  the  term.  They  are  used  for  the 
purpose  of  grinding  and  pulverising  grain 
and  other  matters,  to  extract  the  juices  of 
vegetables,  to  make  various  articles  of  manu- 
facture. They  take  their  names  from  the 
uses  to  which  they,  are  employed,  hence  we 
have  paper-mills,  fulling-mills,  iron-mills, 
oil-mills,  saw-mills,  &c.  In  another  respect 
their  kinds  are  various;  they  are  either 
fixed  to  the  freehold  or  not.  Those  which 
are  a  part  of  the  freehold,  are  either  water- 
mills,  wind-mills,  steam-mills,  Ac. ;  those 
which  are  not  so  fixed,  are  hand-mills,  and 
are  merely  personal  property.  Those  which 
are  fixed,  and  make  a  part  of  the  freehold, 
are  buildings  with  machinery  calculated  to 
obtain  the  object  proposed  in  their  erection 

2.  It  has  been  held  that  the  grant  of  a 
mill,  and  its  appurtenances,  even  without 
the  land,  carries  the  whole  right  df  water 
enjoyed  by  the  grantor,  as  necessary  to  its 
use,  and  as  a  necessary  incident.  Cro.  Jac. 
121.  And  a  devise  of  a  mill  carries  the 
land  used  with  it,  and  the  right  to  use  the 
water.  1  Serg.  &  Bawle,  169 ;  and  see  5 
Serg.  &  Bawle,  107 ;  2  Caine's  Ca.  87 ;  10 
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Serg.  &  Rawle,  63 ;  1  Penna.  B.  402 ;  3 
N.  H.  Rep.  190 ;  6  Greenl.  R.  436 ;  Id. 
154  ;  7  Mass.  Rep.  6 ;  5  Shepl.  281. 

3.  A  mill  means  not  merely  the  building, 
in  which  the  business  is  earned  on,  but  in- 
cludes the  site,  the  dam,  and  other  things 
annexed  to  the  freehold,  necessary  for  its 
beneficial  enjoyment.  3  Mass.  R.  280.  See 
Vide  6  Greenl.  R.  436. 

4.  Whether  manufacturing  machinery 
will  pass  under  the  grant  of  a  mill  must  de- 
pend mainly  on  the  circumstances  of  each 
case.  5  Eng.  C.  L.  R.  168 ;  S.  C.  1  Brod. 
&  Bing.  506.  In  England  the  law  appears 
not  to  be  settled.  1  Bell's  Com.  754,  note  4, 
5th  ed.  In  this  note  are  given  the  opinions 
of  Sir  Samuel  Romily  and  Mr.  Leech,  on  a 
question  whether  a  mortgage  of  a  piece  of 
land  on  which  a  mill  was  erected,  would 
operate  as  a  mortgage  of  the  machinery. 
Sir  Samuel  was  clearly  of  opinion  that  such 
a  mortgage  would  bind  the  machinery,  and 
Mr.  Leech  was  of  a  directly  opposite  opinion. 

5.  The  American  law  on  this  subject, 
appears  not  to  be  entirely  fixed.  1  Bill.  Ab. 
16 ;  1  Bailey's  R.  540  ;  3  Kent,  Com.  440 ; 
see  Amos  &  Fer.,  on  Fixt.  188,  et  seq. ;  1 
Atk.  165  ;  1  Ves.  348 ;  Sugd.  Vend.  30 ; 
6  John.  5 ;  10  Serg.  &  Rawle,  63 ;  2  Watts 
k  Serg.  116 ;  6  Greenl.  157  ;  20  Wend. 
636 ;  1 H.  BL  259,  note ;  17  S.  &  R.  415 ; 
10  Amer.  Jur.  58 ;  1  Misso.  R.  620 ;  3 
Mason,  464 ;  2  Watts  &  S.  390.  Vide  15 
Vin.  Ab.  398 ;  Dane's  Ab.  Index,  h.  t. ; 
6  Cowen,  677. 

Mill,  money.  An  imaginary  money,  of 
which  ten  are  equal  to  one  cent,  one  hun- 
dred equal  to  a  dime,  and  one  thousand  equal 
to  a  dollar.  There  is  no  coin  of  this  denomi- 
nation.    Vide  Coin;  Money. 

MILLED  MONEY.  This  term  means 
merely  coined  money,  and  it  is  not  necessary 
that  it  should  be  marked  or  rolled  on  the 
edges.     Running's  case,  Leach,  708. 

MIL-REIS.  The  name  of  a  coin.  The 
mil-reis  of  Portugal  is  taken  as  money  of 
account,  at  the  custom-house,  to  be  of  the 
value  of  one  hundred  and  twelve  cents. 
Act  of  March  3, 1843. 

2.  The  mil-reis  of  Azores,  is  deemed  of 
the  value  of  eighty-three  and  one-third 
cents.     Act  of  March  3, 1843. 

3..  The  mil-reis  of  Maderia  is  deemed  of 
the  value  of  one  hundred  cents.     Id. 

MIND  AND  MEMORY.  It  is  usual  in 
considering  the  state  of  a  testator  at  the 
time  of  making  his  will,  to  ascertain  whether 
he  was  of  sound  mind  and  memory ;  that  is, 


whether  he  had  capacity  to  make  a  will. 
These  words  then  import  capacity,  ability. 

MINE.  An  excavation  made  for  obtain- 
ing minerals  from  the  bowels  of  the  earth ; 
and  the  minerals  themselves  are  known  by 
the  name  of  mine. 

2.  Mines  are  therefore  considered  as  open 
and  not  open.  An  open  mine  is  one  at  which 
work  has  been  done,  and  a  part  of  the  mate- 
rials taken  out.  When  land  is  let  on  which 
there  is  an  open  mine,  the  tenant  may,  un- 
less restricted  by  his  lease,  work  the  mine  ; 
1  Cru.  Dig.  132  ;  5  Co.  R.  12 ;  1  Chit.  Pr. 
184,  5  ;  and  he  may  open  new  pits  or  shafts 
for  working  the  old  vein,  for  otherwise  the 
working  of  the  same  mine  might  be  imprac- 
ticable. 2  P.  Wms.  388  ;  3  Tho.  Co.  Litt. 
237 ;  10  Pick.  R.  460.  A  mine  not  opened, 
cannot  be  opened  by  a  tenant  for  years  unless 
authorized,  nor  even  by  a  tenant  for  life, 
without  being  guilty  of  waste.     5  Co.  12. 

3.  Unless  expressly  excepted,  mines 
would  be  included  in  the  conveyance  of 
land,  without  being  expressly  named,  and 
so  vice  versa,  by  a  grant  of  a  mine,  the  land 
itself,  the  surface  above  the  mine,  if  livery 
be  made,  will  pass.  Co.  Litt.  6 ;  1  Tho. 
Co.  Litt.  218  ;  Shep.  To.  26.  Vide,  gene- 
rally, 15  Vin.  Ab.  401 ;  2  Supp.  to  Ves.  jr. 
257,  and  the  oases  there  cited,  and  448 ; 
Com.  Dig.  Grant,  G  7 ;  Id.  Waifs,  H  1 ; 
Crabb,  R.  P.  §§  98-101 ;  10  East,  273 ;  1 
M.  &  S.  84 ;  2  B.  &  A.  554 ;  4  Watts, 
223-246. 

4.  In  New  York  the  following  provi- 
sions have  been  made  in  relation  to  the 
mines  in  that  state,  by  the  revised  statutes, 
part  1,  chapter  9,  title  11.  It  is  enacted 
as  follows,  by 

§  1.  The  following  mines  are,  and  shall 
be,  the  property  of  this  state,  in  its  right 
of  sovereignty.  1.  All  mines  of  gold  and 
silver  discovered,  or  hereafter  to  be  dis- 
covered, within  this  state.  2.  All  mines 
of  other  metals  discovered,  or  hereafter  to 
be  discovered,  upon  any  lands  owned  by 
persons  not  being  citizens  of  any  of  the 
United  States.  3.  All  mines  of  other 
metals  discovered,  or  hereafter  to  be  dis- 
covered, upon  lands  owned  by  a  citizen  of 
any  of  the  United  States,  the  ore  of  which, 
upon  an  average,  shall  contain  less  than 
two  equal  third  parts  in  value,  of  copper, 
tin,  iron  or  lead,  or  any  of  those  metals. 

5. — §  2.  All  mines,  and  all  minerals 
and  fossils  discovered,  or  hereafter  to  be 
discovered,  upon  any  lands  belonging  to  the 
people  of  this  state,  are,  and  shall  be  the 
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property  of  the  people,  subject  to  the  provi- 
sions hereinafter  made  to  encourage  the 
discovery  thereof. 

6. — §  3.  All  mines  of  whatever  descrip- 
tion, other  than  mines  of  gold  and  silver, 
discovered  or  hereafter  to  be  discovered, 
upon  any  lands  owned  by  a  citizen  of  the 
United  States,  the  ore  of  which,  upon  an 
average,  shall  contain  two  equal  third  parts 
or  more,  in  value,  of  copper,  tin,  iron  and 
lead,  or  any  of  those  metals,  shall  belong  to 
the  owner  of  such  land. 

7. — §  4.  Every  person  who  shall  make 
a  discovery  of  any  mine  of  gold  or  silver, 
within  this  state,  and  the  executors,  admin- 
istrators or  assigns  of  such  person,  shall  be 
exempted  from  paying  to  the  people  of  this 
state,  any  part  of  the  ore,  profit  or  produce 
of  such  mine,  for  the  term  of  twenty-one 
years,  to  be  computed  from  the  time  of 
giving  notice  of  such  discovery,  in  the  man- 
ner hereinafter  directed. 

8, — §  5.  No  person  discovering  a  mine 
of  gold  or  silver  within  this  state,  shall 
work  the  same,  until  he  give  notice  thereof, 
by  information  in  writing,  to  the  secretary 
of  this  state,  describing  particularly  therein 
the  nature  and  situation  of  the  mine.  Such 
notice  shall  be  registered  in  a  book,  to  be 
kept  by  the  secretary  for  that  purpose. 

9.— -§  6.  After  the  expiration  of  the 
term  above  specified,  the  discoverer  of  the 
mine,  or  his  representatives,  shall  be  pre- 
ferred in  any  contract  for  the  working  of 
such  mine,  made  with  the  legislature  or 
under  its  authority. 

10. — §  7.  Nothing  Jn  this  title  con- 
tained shall  affect  any  grants  heretofore 
made  by  the  legislature,  to  persons  having 
-discovered  mines ;  nor  be  construed  to  give 
to  any  person  a  right  to  enter  on,  or  to 
break  up  the  lands  of  any  other  person,  or 
of  the  people  of  this  state,  or  to  work  any 
mines  in  such  lands,  unless  the  consent,  in 
writing,  of  the  owner  thereof,  or  of  the 
commissioners  of  the  land  office,  when  the 
lands  belong  to  the  people  of  this  state,  shall 
be  previously  obtained. 

MINISTER,  government.  An  officer 
who  is  placed  near  the  sovereign,  and  is  in- 
vested with  the  administration  of  some  one 
of  the  principal  branches  of  the  government. 

2.  Ministers  are  responsible  to  the  king 
or  other  supreme  magistrate  who  has  ap- 
pointed them.    4  Conn.  134. 

Minister,  international  law.  This  is 
the  general  name  given  to  public  function- 
aries who  represent  their  country  abroad, 


such  as  ambassadors,  (q.  v.)  envoys,  (q.  v.; 
and  residents,  (q.  v.)  A  custom  of  recent 
origin  has  introduced  a  new  kind  of  min- 
isters, without  any  particular  determination 
of  character;  these  are  simply  called 
ministers,  to  indicate  that  they  are  invested 
with  the  general  character  of  a  sovereign's 
mandatories,  without  any  particular  assign- 
ment of  rank  or  character. 

2.  The  minister  represents  his  govern- 
ment in  a  vague  and  indeterminate  manner, 
which  cannot  be  equal  to  the  first  degree ; 
and  he  possesses  all  the  rights  essential  to 
a  public  minister. 

3.  There  are  also  ministers  plenipoten- 
tiary, who,  as  they  possess  full  powers,  are 
of  much  greater  distinction  than  simple 
ministers.  These  also,  are  without  any 
particular  attribution  of  rank  and  char- 
acter, but  by  custom  are  now  placed  im- 
mediately below,  the  ambassador,  or  on  a 
level  with  the  envoy  extraordinary.  Vattel, 
liv.  4,  c  6,  §  74 ;  1  Kent,  Com.  38  j.}lerl. 
Repert.  h.  t.  sect.  1,  n.  4. 

4.  Formerly  no  distinction  was  made  in 
the  different  classes  of  publio  ministers,  but 
the  modern  usage  of  Europe  introduced 
some  distinctions  in  this  respect,  which,  on 
account  of  a  want  of  precision,  became  the 
source  of  controversy.  To  obviate  these, 
the  congress  of  Vienna,  and  that  of  Aix  la 
Chapellc,  put  an  end  to  these  disputes  by 
classing  ministers  as  follows:  1.  Ambas- 
sadors,   and    papal    legates    or    nuncios. 

2.  Envoys,  ministers,  or  others  accredited 
to    sovereigns,    (aupres    des    souverains). 

3.  Ministers  resident,  accredited  to  sover- 
eigns. 4.  Charges  d' Affaires,  accredited 
to  the  minister  of  foreign  affairs.  R£cez 
du  Congres  de  Vienne,  du  19  Mars,  1815 ; 
Protocol  du  Congres  d'Aix  la  Chapelle,  du 
21  Novembre,  1818  j  Wheat.  Intern,.  Law, 
pt.  3,  c.  1,  §  6. 

5.  The  act  of  Mayl,  1810,2  Story's 
L.  U.  S.  11 71 ,  fixes  a  compensation  for 
public  ministers,  as  follows  :— - 

§  1.  Be  it  enacted,  Src.  That  the  pre- 
sident of  the  United  States  shall  not  allow 
to  any  minister  plenipotentiary  a  greater 
sum  than  at  the  rate  of  nine  thousand  dol- 
lars per  annum,  as  a  compensation  for  all 
his  personal  services  and  expenses ;  nor  to 
any  charge*  des  affaires,  a  greater  sum  than 
at  the  rate  of  four  thousand  five  hundred 
dollars  per  annum,  as  a  compensation  for 
all  his  personal  services  and  expenses  ;  nor 
to  the  secretary  of  any  legation  or  embassy 
to  any  foreign  country,  or  secretary  of  any 
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minister  plenipotentiary,  a  greater  sum  than 
at  the  rate  of  two  thousand  dollars  per 
annum,  as  a  compensation  for  all  his  per- 
sonal services  and  expenses;  nor  to  any 
consul  who  shall  be  appointed  to  reside  at 
Algiers,  a  greater  sum  than  at  the  rate  of 
four  thousand  dollars  per  ftnnnm?  as  a  com- 
pensation for  all  his  personal  services  and 
expenses;  nor  to  any  other  consul  who 
shall  be  appointed  to  reside  at  any  other  of 
the  states  on  the  coast  of  Barbary,  a  greater 
sum  than  at  the  rate  of  two  thousand  dollars 
per  annum,  as  a  compensation  for  all  his 
personal  services  and  expenses;  nor  shall 
there  be  appointed  more  than  one  consul  for 
any  one  of  the  said  states  :  Provided,  it 
shall  be  lawful  for  the  president  of  the 
United  States  to  allow  to  a  minister  pleni- 
potentiary, or  charge  des  affaires,  on  going 
from  the  United  States  to  any  foreign 
country,  an  outfit,  which  shall  in  no  case 
exceed  one  year's  full  salary  of  such  min- 
ister or  charge  des  affaires ;  but  no  oonsul 
shall  be  allowed  an  outfit  in  any  case  what- 
ever, any  usage  or  custom  to  the  contrary 
notwithstanding. 

6. — §  2.  That  to  entitle  any  charge*  des 
affaires,  or  secretary  of  any  legation  or  em- 
bassy Ur  any  foreign  country,  or  secretary 
of  any  minister  plenipotentiary,  to  the  com- 
pensation hereinbefore  provided,  they  shall, 
respectively,  be  appointed  by  the  president 
of  the  United  States,  by  and  with  the  ad- 
vice and  consent  of  the  senate ;  but  in  the 
recess  of  the  senate,  the  president  is  hereby 
authorized  to  make  such  appointments, 
which  shall  be  submitted  to  the  senate  at 
the  next  session  thereafter,  for  their  advice 
and  consent  5  and  no  compensation  shall  be 
allowed  to  any  charge*  des  affaires,  or  any 
of  the  secretaries  hereinbefore  described, 
who  shall  not  be  appointed  as  aforesaid: 
Provided,  That  nothing  herein  contained 
shall  be  construed  to  authorize  any  ap- 
pointment of  a  secretary  to  a  charge"  des 
affaires,  or  to  any,  consul  residing  on  the 
Barbary  coast,  or '  to  sanction  any  claim 
against  the  .United  States  for  expense  inci- 
dent to  the  same,  any  usage  or  custom  to 
the  contrary  notwithstanding* 

7.  The  Act  of  August  6, 1842,  sect.  9, 
directs,  that-  the  president  of  the  United 
States  shall  not  allow  to  any  minister  resi- 
dent a  greater  sum  than  at  the  rate  of  six 
thousand  dollars  per  annum,  as  a  compen- 
sation for  all  his  personal  services  and  ex- 
penses: Provided,  that  it  shall  be  lawful 
for  the  president  to  allow  to  such  minister 
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resident,  on  going  from  the  United  States 
to  any  foreign  country,  an  outfit,  which 
shall  in  no  case  exceed  one  year's  full 
salary  of  such  minister  resident. 

Minister,  eccles.  law.  One  ordained  by 
some  church  to  preach  the  gospel.. 

2.  Ministers  are  authorized  in  the  United 
States,  generally,  to  marry,  and  are  liable  to 
fines  and  penalties  for  marrying  minors  con- 
trary to  the  local  regulations.  As  to  the 
right  of  ministers  or  parsons,  see  Am.  Jur. 
No.  30,  p.  268  ;  Anth.  Shep.  Touch.  564 ; 
2  Mass.  R.  500 ;  10  Mass.  R.  97 ;  14  Mass. 
B.  333 ;  3  Fairf.  B.  487. 

Minister,  mediator.  An  officer  appoint- 
ed by  the  government  of  one  nation,  with 
the  consent  of  two  other  nations,  who  have  a 
matter  in  dispute,  with  a  view  by  his  inter- 
ference and  good  office  to  have  such  matter 
settled 

MINISTERIAL.  That  which  is  done  un- 
der the  authority  of  a  superior ;  opposed  to 
judicial ;  as,  the  sheriff  is  a  ministerial  officer 
bound  to  obey  the  judicial  commands  of  the 
court. 

2.  When  an  officer  acts  in  both  a  judicial 
and  miniflterial  capacity,  he  may  be  com- 
pelled to  perform  ministerial  acts  in  a  par- 
ticular way ;  but  when  he  acts  in  a  judicial 
capacity,  he  can  only  be  required  to  pro- 
ceed ;  the  manner  of  doing  so  is  left  entirely 
to  his  judgment.  See  2  Fairf.  377 ;  Bac. 
Ab.  Justices  of  the  Peace,  E;  1  Conn. 
295 ;  8  Conn.  107 ;  9  Conn.  275 ;  12  Conn. 
464 ;  also  Judicial;  Mandamus;  Sheriff. 

Ministerial  trusts.  These,  which  are 
also  called  instrumental  trusts,  demand  no 
further  exercise  of  reason  or  understanding, 
than  every  intelligent  agent  must  necessarily 
employ ;  as  to  convey  an  estate.  They  are 
a  species  of  special  trusts,  distinguished 
from  discretionary  trusts,  which  necessarily 
require  much  exercise  of  the  understanding. 
2  Bouv.  Inst.  n.  1896. 

MINOR,  persons.  One  under  the  age 
of  twenty-one  years,  while  in  a  state  of  in- 
fancy ;  one  who  has  not  attained  the  age  of 
a  major. 

2.    The  terms  major  and  minor  are  more 
particularly  used  in  the  civil  law.     The 
common  law  terms  are  adult  and  infant 
See  Infant. 

MINORITY.  The  state  or  condition  ot 
a  minor;  infancy.  In  another  Bense,  it 
signifies  the  lesser  number  of  votes  of  a  de- 
liberative assembly;  opposed  to  majority, 
(q.  V.) 

MINT.     The  place  designated  by  law, 
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where  money  is  coined  by  authority  of  the 
government  of  the  United  States. 

2.  The  mint  was  established  by  the  Act 
of  April  2,  1792,  1  Story's  L.  U.  S.  227, 
and  located  at  Philadelphia,  where,  by  vir- 
tue of  sundry  acts  of  congress,  it  still  re- 
mains. Act  of  April  24,  1800,  1  Story, 
770 ;  Act  of  March  3, 1801, 1  Story,  816 ; 
Act  of  May  19,  1828,  4  Sharsw.  cont.  of 
Story's  L.  U.  S.  2120. 

8.  Below  will  be  found  a  reference  to 
the  acts  of  congress  now  in  force  in  relation 
to  the  mint. 

Act  of  January  18, 1837, 4  Sharsw.  cont. 
of  Story,  L.  U.  S.  2120 ;  Act  of  May  19, 
1828,  4  Id.  2120 ;  Act  of  May  3,  1835 ; 
Act  of  February  13, 1837 ;  Act  of  March 
3, 1849 ;  Act  of  March  3, 1851,  s.  11. 

Vide  Coin;  Foreign  Coin;  Money. 

MINUTE,  measures.  In  divisions  of  the 
circle  or  angular  measures,  a  minute  is  equal 
to  sixty  seconds,  or  one  sixtieth  part  of  a 
degree. 

2.  In  the  computation  of  time,  a  minute 
is  equal  to  sixty  seconds,  or  the  sixtieth 
part  of  an  hour.     Vide  Measure. 

Minute,  practice.  A  memorandum  of  what 
takes  place  in  court ;  made  by  authority  of 
the  court.  From  these  minutes  the  record 
is  afterwards  made  up. 

2.  Toullier  says,  they  are  so  called  be- 
cause the  writing  in  which  they  were  origi- 
nally, was  small,  that  the  word  is  derived 
from  the  Latin  minuta,  (scriptura)  in  oppo- 
sition to  copies  which  were  delivered  to  the 
parties,  and  which  were  always  written  in  a 
larger  hand.     8  Toull.  n.  413. 

3.  Minutes  are  not  considered  as  any 
part  of  the  record.  1  Ohio  R.  268.  See 
23  Pick.  R.  184. 

Minute  book.  A  book  kept  by  the  clerk 
or  prothonotary  of  a  court,  in  which  minutes 
of  its  proceedings  are  entered.  It  has  been 
decided  that  minutes  are  no  part  of  the  re- 
cord.    1  Ohio  R.  268. 

MIRROR  DBS  JUSTICES.  The  Mir- 
ror of  Justices,  a  treatise  written  during 
the  reign  of  Edward  II.  Andrew  Horne  is 
its  reputed  author.  It  was  first  published 
in  1642,  and  in  1768  it  was  translated  into 
English  by  William  Hughes.  Some  diver- 
sity of  opinion  seems  to  exist  as  to  its  merits. 
Pref.  to  9  &  10  Co.  Rep.  As  to  the  history 
of  this  celebrated  book,  see'  St.  Armand's 
Hist.  Essays  on  the  Legislative  power  of 
England,  58,  59. 

MIS.  A  syllable  which  prefixed  to  some 
word  signifies  some  fault  or  defect;   as, I 


misadventure,  misprision,  mistrial,  and  the 
like. 

MISADVENTURE,  crim.  law,  torts. 
An  accident  by  which  an  injury  occurs  to 
another. 

2.  When  applied  to  homicide,  misad- 
venture is  the  act  of  a  man  who,  in  the  per- 
formance of  a  lawful  act,  without  any  inten- 
tion to  do  harm,  and  after  using  proper 
precaution  to  prevent  danger,  unfortunately 
kills  another  person.  The  act  upon  which 
the  death  ensues,  must  be  neither  malum  in 
se,  nor  malum  prohibitum.  The  usual  ex- 
amples under  this  head,  are,  1.  When  the 
death  ensues  from  innocent  recreations.  2. 
From  moderate  and  lawful  correction  (q.  v.r 
in  foro  domestioo.  3.  From  acts  lawful  and 
indifferent  in  themselves,  done  with  proper 
and  ordinary  caution.  4  Bl.  Com.  182 ;  1 
East,  P.  C.  221. 

MISBEHAVIOUR.  Improper  or  un- 
lawful conduct.    See  2  Mart.  N.  S.  683. 

2.  A  party  guilty  of  misbehaviour  ;  as, 
for  example,  to  threaten  to  do  injury  to  an- 
other, may  be  bound  to  his  good  behaviour, 
and  thus  restrained.     See  Good  Behaviour. 

3.  Verdicts  are  not  unfrequently  set 
aside  on  the  ground  of  misbehaviour  of 
jurors ;  as,  when  the  jury  take  out  with 
them  papers  which  were  not  given  in  evi- 
dence, to  the  prejudice  of  one  of  the  parties. 
Ld.  Raym,  148.  When  they  separate  be- 
fore they  have  agreed  upon  their  verdict.  3 
Day,  237,  310.  When  they  oast  lots  for  a 
verdict ;  2  Lev.  205 ;  or  give  their  verdict, 
because  they  have  agreed  to  give  it  for  the 
amount  ascertained,  by  each  juror  putting 
down  a  sum,  adding  the  whole  together,  and 
then  dividing  by  twelve,  the  number  of  jurors, 
and  giving  their  verdict  for  the  quotient.  15 
John.  87.    See  Bac.  Ab.  Verdict,  H. 

4.  A  verdict  will  be  set  aside  if  the 
successful  party  has  been  guilty  of  any  mis- 
behaviour towards  the  jury ;  as,  if  be  say  to 
a  juror,  "  I  hope  you  will  find  a  verdict  for 
me,"  or  "  the  matter  is  clearly  of  my  side." 
1  Vent.  125  ;  2  Roll.  Ab.  716,  pi.  17.  See. 
Code,  166,  401 ;  Bac.  Ab.  Verdict,  I. 

MISCARRIAGE,  med.  jurisp.  By  this 
word  is  technically  understood  the  expul- 
sion of  the  ovum  or  embryo  from  the  uterus 
within  the  first  six  weeks  after*  conception  ; 
between  that  time  and  before  the  expiration 
of  the  sixth  month,  when  the  child  may  pos- 
sibly live,  it  is  termed  abortion.  When  the 
delivery  takes  place  soon  after  the  sixth 
month,  it  is  denominated  premature  labor. 
But  the  criminal  act  of  destroying  the  foetus 
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at  any  time  before  birth,  is  termed  in  law, 
procuring  miscarriage.  Chit.  Med.  Jur. 
410;  2  Dunglison's  Human  Physiology, 
364.     Vide  Jlbortion;  Fcetus. 

Miscarriage,  contracts,  torts.  By  the 
English  statute  of  frauds,  29  C.  II.  0.  3,  s. 
4,  it  is  enacted  that  "  no  action  shall  be 
brought  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person, 
unless  the  agreement,"  Ac.  "shall  be 
in  writing,9'  Ac.  The  word  miscarriage, 
in  this  statute  comprehends  that  species 
of  wrongful  act,  for  the  consequences 
of  which  the  law  would  make  the  party 
chilly  responsible.  The  wrongful  riding 
the  horse  of  another,  without  his  leave  or 
license,  and  thereby  causing  his  death,  is 
clearly-  an  act  for  which  the  party  is  re- 
sponsible in  damages,  and,  therefore,  falls 
within  the  meaning  of  the  word  miscarriage. 
2  Barn.  &  Aid.  516  ;  Burge  on  Sur.  21. 

MISCASTING.  By  this  term  is  not 
understood  any  pretended  miscasting  or  mis- 
valuing,  but  simply  an  error  in  auditing  and 
numbering.     4  Bouv.  Inst.  n.  4128. 

MISCOGNISANT.  This  word,  which 
is  but  little  used,  signifies  ignorant,  or  not 
knowing.     Stat.  32  H.  VIII.  c.  9. 

MISCONDUCT.  Unlawful  behaviour  by 
a  person  entrusted  in  any  degree  with  the 
administration  of  justice,  by  which  the 
rights  of  the  parties  and  the  justice  of  the 
case  may  have  been  affected. 

2.  A  verdict  will  be  set  aside  when  any 
of  the  jury  have  been  guilty  of  such  mis- 
conduct, and  a  court  will  set  aside  an 
award,  if  it  have  been  obtained  by  the  mis- 
conduct of  an  arbitrator.  2  Atk.  501,  504 ; 
2  Chit.  R.  44 ;  1  Salk.  71 ;  3  P.  Wms.  362  5 
1  Dick.  66. 

MISCONTINUANCE,  practice.  By  this 
term  is  understood  a  continuance  of  a  suit 
by  undue  process.  Its  effect  is  the  same  as 
a  discontinuance,  (q.  v.)  2  Hawk.  299; 
Kitoh.  231 ;  Jenk.  Cent.  57. 

MISDEMEANOR,  crim.  law.  This 
term  is  used  to  express  every  offence  infe- 
rior to  felony,  punishable  by  indictment,  or 
by  particular  prescribed  proceedings ;  in  its 
usual  acceptation,  it  is  applied  to  all  those 
crimes  and  offences  for  which  the  law  has 
not  provided  a  particular  name ;  this  word 
is  generally  used  in  contradistinction  to 
felony;  misdemeanors  comprehending  all 
indictable  offences,  which  do  not  amount  to 
felony,  as  perjury,  battery,  libels,  conspira- 
cies and  publio  nuisances. 


2.  Misdemeanors  have  sometimes  been 
called  misprisions,  (q.  v.)  Burn's  Just,  tit. 
Misdemeanor ;  4  Bl.  Com.  5,  n.  2 ;  2  Bar. 
&  Adolph.  75 :  1  Russell,  43 ;  1  Chitty, 
Pr.  14 ;  3  Verm.  347 ;  2  Hill,  S.  C.  674 ; 
Addis.  21 ;  3  Pick.  26 ;  1  Greenl.  226 ;  2 
P.  A.  Browne,  249 ;  9  Pick.  1 :  1  S.  &  R. 
342 ;  6  Call,  245  ;  4  Wend.  229 ;  2  Stew. 
&  Port.  379.  And  see  4  Wend.  229,  265 ; 
12  Pick.  496  ;  3  Mass.  254 ;  5  Mass.  106. 
See  Offence. 

MISDIRECTION,  practice.  An  error 
made  by  a  judge  in  charging  the  jury  in  a 
special  case. 

2.  Such  misdirection  is  either  in  relation 
to  matters  of  law  or  matters  of  fact. 

3. — 1.  When  the  judge  at  the  trial  mis- 
directs the  jury,  on  matters  of  law,  mate- 
rial to  the  issue,  whatever  may  be  the 
nature  of  the  case,  the  verdict  will  be  set 
aside,  and  a  new  trial  granted ;  6  Mod.  242 ; 
2  Salk.  649 ;  2  Wils.  269 ;  or  if  such 
misdirection  appear  in  the  bill  of  exceptions 
or  otherwise  upon  the  record,  a  judgment 
founded  on  a  verdict  thus  obtained,  will  be 
reversed.  When  the  issue  consists  of  a 
mixed  question  of  law  and  fact,  and  there 
is  a  conceded  state  of  facts,  the  rest  is  a 
question  for  the  court ;  2  Wend.  R.  596 ; 
and  a  misdirection  in  this  respect  will  avoid 
the  verdict. 

4. — 2.  Misdirection  as  to  matter  of  fad 
will  in  some  cases  be  sufficient  to  vitiate 
the  proceedings.  If,  for  example,  the  judge 
should  undertake  to  dictate  to  the  jury. 
When  the  judge  delivers  his  opinion  to 
the  jury  on  a  matter  of  fact,  it  should  be 
delivered  as  mere  opinion,  and  not  as  direc- 
tion. 12  John.  R.  513.  But  the  judge 
is  in  general  allowed  a  very  liberal  discre- 
tion in  charging  a  jury  on  matters  of  fact. 
1  McCl.  &  Y.  286. 

5.  As  to  its  effects,  misdirection  must 
be  calculated  to  do  injustice ;  for  if  justice 
has  been  done,  and  a  new  trial  would  pro- 
duce the  same  result,  a  new  trial  will  not 
be  granted  on  that  account.  2  Salk.  644, 
646 ;  2  T.  R.  4 ;  1  B.  &  P.  338 ;  5  Mass. 
R.  1 ;  7  Greenl.  R.  442 ;  2  Pick.  R.  310 ; 
4  Day's  R.  42  ;  5  Day's  R.  329 ;  3  John,. 
R.  528 ;  2  Penna.  R.  325. 

MISE,  English  law.  In  a  writ  of  right 
which  is  intended  to  be  tried  by  the  grand 
assize,  the  general  issue  is  called  the  niise. 
Lawes,  Civ.  PI.  Ill ;  7  Cowen,  51.  This 
word  also  signifies  expenses,  and  it  is  so 
commonly  used  in  the  entries  of  judgments 
in  personal  actions;  as  when  the  plaintiff 
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recovers,  the  judgment  is  quod  recuperet 
damna  sua  for  such  value,  and  pro  raises  et 
custagiis  for  costs  and  charges  for  so  much, 
&c. 

MISERABILE  DEPOSITUM,  civ.  law. 
The  name  of  an  involuntary  deposit,  made 
under  pressing  necessity ;  as,  for  instance, 
shipwreck,  fire,  or  other  inevitable  calamity. 
Poth.  Proced.  Civ.  5&me  part.,  ch.  1,  §  1 ; 
Louis.  Code,  2935. 

MISERICORDIA,  mercy.  An  arbitrary 
or  discretionary  amercement. 

2.  To  be  in  mercy,  is  to  be  liable  to 
such  punishment  as  the  judge  may  in  his 
discretion  inflict.  According  to  Spelman, 
misericordia  is  so  called,  because  the  party 
is  in  mercy,  and  to  distinguish  this  fine 
from  redemptions,  or  heavy  fines.  Spelm. 
01.  ad  voc. ;  see  Co.  Litt.  126  b,  and  Ma- 
dox's  Ezcheq.  c.  14.  See  Judgment  of 
Misericordia. 

MISFEASANCE,  torts,  contracts.  The 
performance  of  an  act  which  might  lawfully 
be  done,  in  an  improper  manner,  by  which 
another  person  receives  an  injury.  It  dif- 
fers from  malfeasance,  (q.  v.)  or  nonfea- 
sance, (q.  v.)  Vide,  generally,  2  Yin.  Ab. 
35 ;  2  Kent,  Com.  443 ;  Doct.  PL  62 ; 
Story,  Bail.  §  9. 

2.  It  seems  to  be  settled  that  there  is  a 
distinction  between  misfeasance  and  non- 
feasance in  the  case  of  mandates.  In  cases 
of  nonfeasance,  the  mandatary  is  not  gene- 
rally liable,  because  his  undertaking  being 
gratuitous,  there  is  no  consideration  to  sup- 
port it;  but  in  cases  of  misfeasance,  the 
common  law  gives  a  remedy  for  the  injury 
done,  and  to  the  extent  of  that  injury.  5 
T.  R.  143 ;  4  John.  Rep.  84  j  Story,  Bail- 
ment, §  165 )  2  Ld.  Raym.  909,  919, 920 ; 
2  Johns.  Cas.  92 ;  Doct.  &  Stu.  210  5  1 
Esp,  R.  74 ;  1  Russ.  Cr.  140 ;  Bouv.  Inst. 
Index  h.  t. 

MISJOINDER,  pleading.  Misjoinder  of 
causes  of  action,  or  counts,  consists  in 
joining,  in  different  counts  in  one  declara- 
tion, several  demands,  which  the  law  does 
not  permit  to  be  joined,  to  enforce  several 
distinct,  substantive  rights  of  recovery  ;  as, 
where  a  declaration  joins  a  count  in  trespass' 
with  another  in  case,  for  distinct  wrongs ; 
or  a  count  in  tort,  with  another  in  contract. 
Gould,  on  PI.  0.  4,  §  98 ;  Archb.  Civ.  PL 
61, 78, 176 ;  Serg.  and  Rawle,  358 ;  Dane's 
Ab.  Index,  h.  t. 

2.  Misjoinder  of  parties,  oonsists  in 
joining  as  plaintiffs  or  defendants,  persons 
who  have  not  a  joint  interest.    When  the 


misjoinder  relates  to  the  plaintiff,  the  de- 
fendants may,  at  common  law,  plead  the 
matter  in  abatement,  whether  the  action  be 
real ;  12  H.  IV.,  15  ;  personal ;  Johns.  Ch. 
R.  350,  438 ;  12  John.  R.  1 ;  2  Mass.  R. 
293 ;  or  mixed ;  or  it  will  be  good  cause  of 
nonsuit  at  the  trial.  3  Bos.  &  Pull.  235. 
Where  the  objection  appears  upon  the  face 
of  the  declaration,  the  defendant  may  de- 
mur generally ;  2  Saund.  115 ;  or  move  in 
arrest  of  judgment ;  or  bring  a  writ  of  error. 

3.  When  in  actions  ex  contractu  against 
several,  there  is  a  misjoinder  of  the  defend- 
ants, as  if  there  be  too  many  persons  made 
defendants,  and  the  objection  appears  on 
the  pleadings,  either  of  the  defendants  may 
demur,  move  in  arrest  of  judgment,  or  sup- 
port a  writ  of  error ;  and,  if  the  objection 
do  not  appear  on  the  pleadings,  the  plaintiff 
may  be  nonsuited  upon  the  trial,  if  he  fail 
in  proving  a  joint  contract.  5  Johns.  R. 
280  ;  2  Johns.  R.  213 ;  11  Johns.  R.  101 ; 
5  Mass.  R.  270. 

4.  In  actions  ex  delicto,  the  misjoinder 
cannot  in  general  be  objected  to,  because 
in  actions  for  torts,  one  defendant  may  be 
found  guilty  and  -the  others  acquitted. 
Archb.  Civ.  PL  79.  As  to  the  cases  in 
which  a  misjoinder  may  be  aided  by  a  nolle 
prosequi,  see  2  Archb.  Pr.  218-220. 

MISNOMER.  The  act  of  using  a  wrong 
name. 

2.  Misnomers  may  be  considered  with 
regard  to  contracts,  to  devises  and  bequests, 
and  to  suits  or  actions. 

3. — 1.  In  general,  when  the  party  can 
be  ascertained,  a  mistake  in  the  name  will 
not  avoid  the  contract.  11  Co.  20,  21 ; 
Lord  Raym.  304 ;  Hob.  125.  Nihil  fecit 
error  nominis,  cum  de  oorpori  constat,  is 
the  rule  vl  the  civil  law. 

4. — 2.  Misnomers  of  legatees  will  not 
in  general  avoid  the  legacy,  when  the  per- 
son intended -can  be  ascertained  from  the 
context.  Example :  Thomas  Stockdale  be- 
queathed "  to  his  nephew  Thomas  Stock- 
dale,  second  son  of  his  brother  John  Stock- 
dale,'9  1000/.  John  had  no  son  named 
Thomas,  his  second  son  was  named  William, 
and  he  claimed  the  legacy.  It  was  deter- 
mined in  his  favor,  because  the  mistake  of 
the  name  wasx  obviated  by  the  correct  de- 
scription given  of  the  person,  namely,  the 
second  son  of  John  Stockdale.  19  Yes. 
381 ;  S.  C.  Coop.  229 ;  and  see  Ambl.  175 ; 
3  Leon.  18  :  Co.  Litt.  3  a ;  Finch's  R.  403 ; 
Domat  1.  4,  t.  2,  s.  1,  n.  22 :  1  Rop.  Leg. 
131. 
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5. — 3.  Misnomers  in  suits  or  actions, 
when  the  mistake  is  in  the  name  of  one  of 
the  parties,  must  be  pleaded  in  abatement ; 
1  Chit-  PL  440 ;  1  Mass.  76  ;  5  Mass.  97; 
15  Mass.  469 ;  16  Mass.  146  ;  10  S.  &  R. 
257 ;  4  Cowen,  R.  148 ;  Coxe,  138 ;  6 
Munf.  219;  2  Wash.  C.  C.  R.  200;  2 
Fenna.  R.  984 ;  5  Halst.  R.  295 ;  1  Pen. 
R.  75,  137 ;  6  Munf.  580 ;  3  Gaines,  170 ; 
1  Tayl.  R.  148 ;  8  Yerg.  101 ;  Harp.  R. 
49 ;  for  the  misnomer  of  one  of  the  parties 
sned  is  not  material  on  the  general  issue, 
when  the  identity  is  proved.  16  East,  R. 
110. 

6.  The  names  of  third  persons  must  be 
correctly  laid,  for  the  error  will  not  be 
helped  by  pleading  the  general  issue ;  but, 
if  a  sufficient  description  be  given,  it  has 
been  held,  in  a  civil  case,  that  the  misnomer 
was  immaterial.  Example  :  in  an  action  for 
medicines  alleged  to  have  been  famished  to 
defendant's  wife,  Mary,  and  his  wife  was 
named  Elizabeth,  the  misnomer  was  held  to 
be  immaterial,  the  word  wife  being  the 
material  word.  2  Marsh.  R.  159.  In 
indictments,  the  names  of  third  persons 
must  be  correctly  given.  Rose.  Or.  Ev. 
R.  78.  Vide,  generally,  18  E.  O.  L.  R. 
149 ;  10  East,  R.  83,  n ;  Bao.  Ab.  h.  t.; 
Dane's  Ab.  h.  t. ;  1  Vin.  Ab.  7 ;  15  Vin. 
Ab.  466  ;  2  Phil.  Ev.  2,  note  b ;  Bac.  Ab. 
Abatement,  D;  Archb.  Civ.  PL  305;  1 
Mete.  &  Perk.  Pig.  Abatement,  V;  and 
this  Dictionary,  Abatement;  Contracts; 
Parties  to  Contracts;  Partus  to  Actions. 

MISPLEADING.  Pleading  incorrectly, 
or  omitting  anything*  in  pleading  which  is 
essential  to  the  support' or  defence  of  an 
action,  is  so  called. 

2.  Pleading  not  guilty  to  an  action  of 
debt,  is  an  example  of  the  first ;  and  when 
the  plaintiff  sets  out  a  title  not  simply  in  a 
defective  mantfer,  but  sets  out  a  defective 
title,  is  an  example  of  the  second.  See  3 
Salk.  365.     • 

MISPRISION,  crim.  law.  1.  In  its 
larger  sense,  this  word  is  used  to  signify 
every  considerable  misdemeanor,  which  has 
not  a  certain  name  given  to  it  in  the  law ; 
and  it  is  said  that  a  misprision  is  contained 
in  every  treason  or  felony  whatever.  2.  In 
its  narrower  sense  it  is  the  concealment  of 
a  crime. 

2.  Misprision  of  treason,  is  the  conceal- 
ment of  treason,  by  being  merely  passive ; 
Act  of  Congress  of  April  30, 1790, 1  Story's 
L.  XL  S.  83  ;  1  East,  P.  C.  189 ;  for  if  any 
assistance  be  given  to  the  traitor,  it  makes 


the  party  a  principal,  as  there  is  no  acces- 
sories in  treason. 

3.  Misprision  of  felony,  is  the  like 
concealment  of  felony,  without  giving  any 
degree  of  maintenance  to  the  felon;  Act 
of  Congress  of  April  30,  1790;  a.  6,  1 
Story's  L.  U.  S.  84 ;  for  if  any  aid  be  given 
him,  the  party  becomes  an  accessory  after 
the  fact. 

4.  It  is  the  duty  of  every  good  citizen, 
knowing  of  a  treason  or  felony  having  been 
committed,  to  inform  a  magistrate.  Silently 
to  observe  the  commission  of  a  felony,  with- 
out using  any  endeavors  to  apprehend  the 
offender,  is  a  misprision.  1  Russ.  on  Cr. 
43 ;  Hawk.  P.  C.  c.  59,  s,  6 ;  Id.  Book  1, 
c.  5,  s.  1 ;  4  Bl.  Com.  119. 

5.  Misprisions  which  are  merely  positive, 
are  denominated  contempts  or  high  misde- 
meanors ;  as,  for  example,  dissuading  a 
witness  from  giving  evidence.  4  Bl.  Com. 
126. 

MISREADING,  contracts.  When  a  deed 
is  read  falsely  to  an  illiterate  or  blind  man, 
who  is  a  party  to  it,  such  false  reading 
amounts  to  a  fraud,  because  the  contract 
never  had  the  assent  of  both  parties.  5  Co. 
19 ;  6  East,  R.  309  ;  Dane's  Ab.  c.  86,  a, 
3,  &  7 ;  2  John.  R.  404 ;  12  John.  R.  469 ; 
3  Cowen,  R.  537. 

MISRECITAL,  contracts,  pleading.  The 
incorrect  recital  of  a  matter  of  fact,  either 
in  an  agreement  or  a  plea ;  under  the  latter 
term  is  here  understood  the  declaration  and 
all  the  subsequent  pleadings.  Vide  Recital, 
and  the  cases  there  cited;  and  Bac.  Ab. 
Pleas,  &c.  B.  5,  n.  3. 

MISREPRESENTATION,  contracts. 
The  statement  made  by  a  party  to  a  con- 
tract, that  a  thing  relating  to  it  is  in  fact 
in  a  particular  way,  when  he  knows  it  is 
not  so. 

2.  The  misrepresentation  must  be  both 
false  and  fraudulent,  in  order  ttf  make  the 
party  making  it,  responsible  to  the  other 
for  damages.  3  Conn.  R.  413 ;  10  Mass. 
R.  197 ;  1  Rep.  Ponst.  Court,  328,  475 , 
Yelv.  21  a,  note  1 ;  Peake's  Cas.  115  ;  3 
Campb.  154 ;  Marsh.  Ins.  B.  1,  c.  10,  s.  1. 
And  see  Representation.  It  is  not  every 
misrepresentation  which  will  make  a  party 
liable ;  when  a  mere  misstatement  of  a  fact 
has  been  erroneously  made,  without  fraud, 
in  a  casual,  improvident  communication, 
respecting  a  matter  which  the  person  to 
whom  the  communication  was  made,  and  who 
had  an  interest  in  it,  should  not  have  taken 
upon  trust,  but  was  bound  to  inquire  tym- 
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self,  and  bad  the  means  of  ascertaining  the 
truth,  there  would  be  no  responsibility ;  5 
Maule  &  Selw.  380 ;  1  Chit.  Pr.  836  \  1 
Sim.  R.  13,  63 ;  and  when  the  informant 
was  under  no  legal  pledge  or  obligation  as 
to  the  precise  accuracy  and  correctness  of 
his  statement,  the  other  party  can  maintain 
no  action  for  the  consequences  of  that  state- 
ment, upon  which  it  was  his  indiscretion  to 
place  reliance.  12  East,  638 ;  see,  also,  2 
Cox,  R.  134 ;  13  Ves.  133 ;  3  Bos.  &  Pull. 
370 ;  2  East,  103 ;  3  T.  R.  56,  61 ;  3 
Bulstr.  93 ;  6  Ves.  183 ;  3  Ves.  &  Bea. 
110 ;  4  Pall.  R.  250.  Vide  Concealment; 
Representation;  Saggestio  falsi;  Suppressio 
veri. 

MISSING  SHIP,  mar.  law.  When  a 
ship  or  other  vessel  has  been  at  sea  for  a 
much  longer  time  than  she  ought  to  have 
been,  she  is  presumed  to  have  perished  there 
with  all  on  board,  and  such  a  vessel  is  called 
a  missing  ship. 

2.  There  is  no  precise  time  fixed  as  to 
when  the  presumption  is  to  arise,  and  this 
must  depend  upon  the  circumstances  of  each 
case.  2  Str.  R.  1199 ;  Park.  Ins.  63 ;  Marsh. 
Ins.  488 ;  2  Johns.  R.  150 ;  1  Caines'  R. 
525 ;  Holt's  N.  P.  Rep.  242. 

MISSISSIPPI.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 
This  state  was  admitted  into  the  Union,  by 
a  resolution  of  congress,  passed  the  10th 
day  of  December,  1817  ;  3  Story's  L.  U.  S. 
1716 ;  by  which  it  is  "  Resolvedj  that  the 
state  of  Mississippi,  shall  be  one,  and  is 
hereby  declared  to  be  one  of  the  United 
States  of  America,  and  admitted  into  the 
Union  on  an  equal  footing  with  the  original 
states,  in  all  respects  whatever." 

2.  The  constitution  of  this  state  was 
adopted  at  the  town  of  Washington,  the 
15th  day  of  August,  1817.  It  was  revised 
by  a  convention,  and  adopted  on  the  26th 
day  of  October,  1832,  when  it  went  into 
operation. 

3.  By  the  second  article  of  the  constitu- 
tion, a  provision  is  made  for  the  distribution 
of  powers  as  follows,  namely : 

§  1.  The  powers  of  the  government  of 
the  state  of  Mississippi,  shall  be  divided 
into  three  distinct  departments,  and  each  of 
them  confided  to  a  .separate  body  of  magis- 
tracy; to  wit:  those  which  are  legislative 
to  one,  those  which  are  judicial  to  another, 
and  those  which  are  executive  to  another. 

4. — 2.  No  person,  or  collection  of  per- 
sons, being  of  one  of  these  departments, 
•hall  exercise  any  power  properly  belonging 


to  either  of  the  others,  except  in  the  in- 
stances hereinafter  expressly  directed  or 
permitted. 

.  5. — 1st.  The  legislative  power  of  this 
state  is  vested  in  two  distinct  branches  :  the 
one  styled  "  the  senate,"  the  other, "  the 
house  of  representatives;"  and  both  to- 
gether, "the  legislature  of  the  state  of 
Mississippi." 

6.  The  following  regulations,  contained 
in  the  third  article  of  the  constitution,  apply 
to  both  branches  of  the  legislature. 

7.— §  16.  Each  house  may  determine  the 
rules  of  its  own  proceedings,  punish  mem- 
bers for  disorderly  behaviour,  and,  with  the 
consent  of  two-thirds,  expel  a  member,  but 
not  a  second  time  for  the  same  cause ;  and 
shall  have  all  other  powers  necessary  for  a 
branch  of  the  legislature  of  a  free  and  inde- 
pendent state. 

8. — §  17.  Each  house  shall  keep  a  journal 
of  its  proceedings,  and  publish  the  same.; 
and  the  yeas  and  nays  of  the  members  of 
either  house,  on  any  question,  shall,  at  the 
desire  of  any  three  members  present,  be 
entered  on  the  journal.  - 

9. — 6  18.  When  vacancies  happen  in 
either  house,  the  governor,  or  the  person 
exercising  the  powers  of  the  governor, 
shall  issue  writs  of  election  to  fill  such 
vacancies. 

10. — §  19.  Senators  and  representatives 
shall,  in  all  cases,  except  of  treason,  felony, 
or  breach  of  the  peace,  be  privileged  from 
arrest  during  the  session  of  the  legislature, 
and  in  going  to  and  returning  from  the 
same,  allowing  one  day  for  every  twenty 
miles  such  member  may  reside  from  the 
place  at  which  the  legislature  is  convened. 

11. — §  20.  Each  house  may  punish  by 
imprisonment,  during  the  session,  any  per- 
son, not  a  member,  for  disrespectful  or  dis- 
orderly behaviour  in  its  presence,  or  for  ob- 
structing any  of  its  proceedings :  Provided, 
such  imprisonment  shall  not)  at  any  one 
time,  exceed  forty-eight  hours. 

12. — §  21. ,  The  doors  of  each  house  shall 
be  open,  except  on  such  occasions  of  great 
emergency,  as,  in  the  opinion  of  the  house, 
may  require  secrecy. 

13. — -§  22.  Neither  house  shall,  without 
the  consent  of  the  other,  adjourn  for  more 
than  three  days?  nor  to  any  other  place  than 
that  in  which  they  may  be  sitting. 

14. — §  23.  Bills  may  originate  in  either 
house,sand  be  amended,  altered  or  rejected 
by  the  other,  but  no  bill  shall  have  the 
force  of  a  law,  until  on  three  several  days, 
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it  be  read  in  each  house,  and  free  discus- 
sion be  allowed  thereon,  unless  four-fifths 
of  the  house  in  which  the  bill  shall  be 
pending,  may  deem  it  expedient  to  dispense 
with  this  rule ;  and  every  bill  having  passed 
both  houses,  shall  be  signed  by  the  speaker 
and  president  of  their  respeotive  houses. 

15. — §  24.  All  bills  for  raising  revenue 
shall  originate  in  the  house  of  representa- 
tives, but  the  senate  may  amend  or  reject 
them  as  other  bills. 

16. — §  25.  Each  member  of  the  legisla- 
ture shall  receive  from  the  public  treasury 
a  compensation  for  his  services,  which  may 
be  increased  or  diminished  by  law,  but  no 
increase  of  compensation  shall  take  effect 
during  the  session  at  which  such  increase 
shall  have  been  made. 

17. — §  26.  No  senator  or  representative 
shall,  during  the  term  for  which  he  shall 
have  been  elected,  nor  for  one  year  there- 
after, be  appointed  •  to  any  civil  office  of 
profit  under  this  state,  which  shall  have 
been  created,  or  the  emoluments  of  which 
shall  have  been  increased,  during  such  term, 
except  such  offices  as  may  be  filled  by  elec- 
tions by  the  people ;  and  no  member  of 
either  house  of  the  legislature  shall,  after 
the  commencement  of  the  first  session  of  the 
legislature  after  his  election  and  during  the 
remainder  of  the  term  for  which  he  is 
elected,  be  eligible  to  any  office  or  place, 
the  appointment  to  which  may  be  made  in 
whole,  or  in  part .  by  either  branch  of  the 
legislature. 

18. — §  27.  No  judge  of  any  court  of  law 
or  equity,  secretary  of  state,  attorney  gene- 
ral, clerk  of  any  court  of  record,  sheriff  or 
collector,  or  any  person  holding  a  lucrative 
office  under  the  United  States  or  this  state, 
shall  be  eligible  to  the  legislature :  Pro- 
vided, That  offices  in  the  militia,  to  which 
there  is  attached  no  annual  salary,  and  the 
office  of  justice  of  the  peace,  shall  not  be 
deemed  lucrative. 

19. — §  28.  No  person  who  hath  hereto- 
fore been,  or  hereafter  may  be,  a  collector 
or'  holder. of  public  moneys,  shall  have  a 
seat  in  either  house  of  the  .legislature,  until 
such  person  shall  have  accounted  for,  and 
paid  into  the  treasury,  all  sums  for  which 
he  may  be  accountable. 

20. — §  29.  The  first  election  for  sena- 
tors and  representatives  shall  be  general 
throughout  the  state,  and  shall  be  held  on 
the  first  Monday  and  day  following  in  No- 
vember, 1833  :  and  thereafter,  there  shall 
be  biennial  elections  for  senators  to  fill  the 


places  of  those  whose  term  of  service  may 
have  expired. 

21.—^  30.  The  first  and  all  future  ses- 
sions of  the  legislature  shall  be  held  in  the 
town  of  Jackson,  in  the  county  of  Hinds, 
until  the  year  1850.  During  the  first  ses- 
sion thereafter,  the  legislature  shall  have 
power  to  designate  by  law  the  permanent 
seat  of  government:  Provided,  however, 
That  unless  such  designation  be  then  made 
by  law,  the  seat  of  government  shall  con- 
tinue permanently  at  the  town  of  Jackson. 
The  first  session  shall  commence  on  the 
third  Monday  in  November,  in  the  year 
1833.  And  in  every  two  years  thereafter, 
at  such  time  as  may  be  prescribed  by  law. 

22.— 1.  The  senate.  Under  this  head 
will  be  considered  the  qualification  of 
senators ;  their  number ;  by  whom  they  are 
elected ;  the  time  for  which  they  are  elected. 
1.  No  person  shall  be  a  senator  unless  he 
be  a  citizen  of  the  United  States,  and  shall 
have  been  an  inhabitant  of  this  state  for 
four  years  next  preceding  his  election,  and 
the  last  year  thereof  a  resident  of  the  dis- 
trict for  which  he  shall  be  chosen,  and  have 
attained  the  age  of  thirty  years.  Art.  3, 
s.  14.  2.  The  number  of  senators  shall 
never  be  less  than  one-fourth,  nor  more  than 
one-third,  of  the  whole  number  of  repre- 
sentatives. Art.  3,  s.  10.  8.  The  qualifi- 
cations of  electors  is  as  follows :  every  free 
white  male  person  of  the  age  of  twenty- 
one  years  or  upwards,  who  shall  be  a  citizen 
of  the  United  States,  and  shall  have  resided 
in  this  state  one  year  next  preceding  an 
election,  and  the  last  four  months  within 
the  county,  city,  or  town  in  which  he  offers 
to  vote,  shall  be  deemed  a  qualified  elector. 
Art.  8,  s.  1.  4.  The  senators  shall  be  chosen 
for  four  years,  and  on  their  being  convened 
in  consequence  of  the  first  election,  they 
shall  be  divided  by  lot  from  their  respective 
districts  into  two  classes,  as  nearly  equal  as 
can  be.  And  the  seats  of  the  senators  of 
the  first  class  shall  be  vacated  at  the  expi- 
ration of  the  second  year. 

23. — 2.  The  house  of  representatives,  will 
be  considered  in  the  same  order  that  has 
been  observed  in  relation  to  the  senate. 
1.  No  person  shall  be  a  representative  un- 
less he  be  a  citizen  of  the  United  States, 
and  shall  have  been  an  inhabitant  of  this 
state  two  years  next  preceding  his  election,, 
and  the  last  year  thereof  a  resident  of  the 
county,  city  or  town  for  which  he  shall  be 
chosen ;  and  shall  have  attained  the  age  of 
twenty-one  years.   Art.  3,  s.  7.    2.  The 
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number  of  representatives  shall  not  be  less 
than  thirty-six,  nor  more  than  one  hundred. 
Art.  3,  s.  9.  3.  They  are  elected  by  the 
same  electors  who  elect  senators.  Art.  3, 
s.  1.  4.  The  representatives  are  chosen 
every  two  years  on  the  first  Monday  and 
day  following  in  November.  They  serve 
two  years  from  the  day  of  the  commence- 
ment of  the  general  election  and  no  longer. 
Art.  3,  s.  5,  and  6. 

24, — 2d.  The  judicial  power*  By  the 
fourth  article  of  the  constitution,  the  judi- 
cial power  is  distributed  as  follows,  namely  : 

§  1.  The  judicial  power  of  this  state 
shall  be  vested  in  one  high  court  of  errors 
and  appeals,  and  such  other  courts  of  law 
and  equity  as  are  hereafter  provided  for  in 
this  constitution. 

25. — §  2.  The  high  court  of  errors  and 
appeals  shall  consist  of  three  judges,  any 
two  of  whom  shall  form  a  quorum.  The 
legislature  shall  divide  the  state  into  three 
districts,  and  the  qualified  electors  of  each 
district  shall  elect  one  of  said  judges  for 
the  term  of  six  years. 

26. — §  3.  The  office  of  one  of  said  judges 
shall  be  vacated  in  two  years,  and  of  one 
in  four  years,  and  of  one  in'  six  years,  so 
that  at  the  expiration  of  every  two  years, 
one  of  said  judges  shall  be  elected  as 
aforesaid. 

27. — §  4.  The  high  court  of  errors  and 
appeals  shall  have  no  jurisdiction,  but  such 
as  properly  belongs  to  a  court  of  errors  and 
appeals. 

28. — §  5.  All  vacancies  that  may  occur 
in  said  court,  from  death,  resignation  or 
removal,  shall  be  filled  by  election  as  afore- 
said. Provided,  however,  that  if  the  un- 
expired term  do  not  exceed  one  year,  the 
vacancy  shall  be  filled  by  executive  ap- 
pointment. 

29. — §  6.  No  person  shall  be  eligible  to 
the  office  of  judge  of  the  high  court  of 
errors  and  appeals,  who  shall  not  have  at- 
tained, at  the  time  of  his  election,  the  age 
of  thirty  yers. 

30.-—§  7.  The  high  court  of  errors  and 
appeals  shall  be  held  twice  in  each  year,  at 
such  place  as  the  legislature  shall  direct, 
until  the  year  eighteen  hundred  and  thirty- 
six,  and  afterwards  at  the  seat  of  govern- 
ment of  the  state. 

31. — §  8.  The  secretary  of  state,  on  re- 
ceiving all  the  official  returns  of  the  first 
election,  shall  proceed,  forthwith,  in  the 
presence  and  with  the  assistance  of  two 
justices  of  the  peace,  to  determine  by  lot 


among  the  three  candidates  having  the 
highest  number  of  votes,  which  of  said 
judges  elect  shall  serve  for  the  term  of  two 
years,  which  shall  serve  for  the  term  of  four 
years,  and  which  shall  serve  for  the  term 
of  six  years,  and  having  so  determined  the 
same,  it  shall  be  the  duty  of  the  governor 
to  issue  commissions  accordingly. 

32. — §  9.  No  judge  shall  sit  on  the  trial 
of  any  cause  when  the  parties  or  either  of 
them  shall  be  connected  with  him  by  affinity 
or  consanguinity,  or  when  he  may  be  inter- 
ested in  the  same,  except  by  consent  of  the 
judge  and  of  the  parties ;  and  whenever  a 
quorum  of  said  court  are  situated  as  afore- 
said, the  governor  of  the  state  shall  in  such 
case  specially  commission  two  or  more  men 
of  law  knowledge  for  the  determination 
thereof. 

33. — §  10.  The  judges  of  said  court 
shall  receive  for  their  services  a  compensa- 
tion to  be  fixed  by  law,  which  shall  not  be 
diminished  during  their  continuance  in  office. 

34. — §  11.  The  judges  of  the  circuit 
court  shall  be  elected  by  the  qualified  elec- 
tors of  each  judicial  district,  and  hold  their 
offices  for  the  term  of  four  years,  and  reside 
in  their  respective  districts. 

35. — §  12.  No  person  shall  be  eligible 
to  the  office  of  judge  of  the  circuit  court, 
who  shall  not,  at  the  time  of  his  election, 
have  attained  the  age  of  twenty-six  years. 

36.— §  13.  The  state  shall  be  divided 
into  convenient  districts,  and  each  district 
shall  contain  not  less  than  three  nor  more 
than  twelve  counties. 

37. — §  14.  The  circuit  court  shall  have 
original  jurisdiction  in  all  matters,  civil  and 
criminal,  within  this  state ;  but  in  civil 
cases  only  when  the  principal  of  the  sum  in 
controversy  exceeds  fifty  dollars. 

38. — §  15.  A  oirouit  court  shall  be  held 
in  each  county  of  this  state,  at  least  twice 
in  each  year ;  and  the  judges  of  said  courts 
shall  interchange  circuits  with  each  ether, 
in  such  manner  as  may  be  prescribed  by 
law,  and  shall  receive  for  their  services  a 
compensation  to  be  fixed  by  law,  which 
shall  not  be  diminished  during  their  con- 
tinuance in  office. 

39.— §  16.  A  separate  superior  court  of 
chancery  shall  be  established,  with  full 
jurisdiction  in  all  matters  of  equity ;  Pro- 
vided, however,  the  legislature  may  give  to 
the  circuit  courts  of  each  county  equity 
jurisdiction  in  all  cases  where  the  value  of 
die  thing,  or  amount  in  controversy,  does 
not  exceed  five  hundred  dollars ;  also,  in 
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all  cases  of  divorce,  and  for  the  foreclosure 
of  mortgages.  The  chancellor  shall  he 
elected  by  the  qualified  electors  of  the  whole 
state,  for  the  term  of  six  years,  and  shall  be 
at  least  thirty  years  old  at  the  time  of  his 
election. 

40. — §  17.  The  style  of  all  process,  shall 
be  "  The  state  of  Mississippi,"  and  all  pro- 
secutions shall  be  carried  on  in  the  name 
and  by  the  authority  of  "  The  state  of  Mis- 
sissippi," and  shall  conclude  "  against  the 
peace  and  dignity  of  the  same." 

41. — §  18.  A  court  of  probates  shall  be 
established  in  each  county  of  this  state, 
with  jurisdiction  in  all  matters  testamentary 
and  of  administration  in  orphans'  business 
and  the  allotment  of  dower,  in  cases  of 
idiotcy  and  lunacy,  and  of  persons  non 
compos  mentis;  the  judge  of  said  court  shall 
be  elected  by  the  qualified  electors  of  the 
respective  counties,  for  the  term  of  two 
years. 

42.— §  19.  The  clerk  of  the  high  court 
of  errors  and  appeals  shall  be  appointed  by 
said  court,  for  the  term  of  four  years,  and 
the  clerks  of  the  circuit,  probate,  and  other 
inferior  courts,  shall  be  elected  by  the  qua- 
lified electors  of  the  respective  counties, 
and  shall  hold  their  offices  for  the  term  of 
two  years. 

43. — §  20.  The  qualified  electors  of 
each  county  shall  elect  five  persons  for  the 
term  of  two  years,  who  shall  constitute  a 
board  of  police  for  each  county,  a  majority 
of  whom  may  transact  business-;  which 
body  shall  have  full  jurisdiction  over  roads, 
highways,  ferries,  and  bridges,  and  all  other 
matters  of  county  police,  and  shall  order 
all  county  elections  to  fill  vacancies  that 
may  occur  in  the  offices  of  their  respective 
counties :  the  clerk  of  the  court  of  pro- 
bate shall  be  the  clerk  of  the  board  of 
county  police. 

44.— -§  21. .  No  person  shall  be  eligible 
as  a  member,  of  said  board,  who  shall  not 
have  resided  one  year  in  the  county :  but 
this  qualification  shall  not  extend  to  such 
new  counties  as  may  hereafter  be  established 
until  one  year  after  their  organization ;  and 
all  vacancies  that  may  occur  in-  said  board 
shall  be  supplied  by  election  as  aforesaid  to 
fill  the  unexpired  term.  . 

45. — §  22.  The  judges  of  all  the  courts 
of  the  state,  and  also  the  members  of  the 
board  of  county  police,  shall  in  virtue  of 
their  offices  be  conservators  of  the  peace, 
and  shall  be  by  law  vested  with  ample 
powers  in  this  respect. 


46.— r§  23.  A  competent  number  of  jus- 
tices of  the  peace  ana  constables  shall  be 
chosen  in  each  county  by  the  qualified 
electors  thereof,  by  districts,  who  shall  hold 
their  offices  for  the  term  of  two  years.  The 
jurisdiction  of  justices  of  the  peace  shall 
be  limited  to  causes  in  which  the  principal 
of  the  amount  in  controversy  shall  not  ex- 
ceed fifty  dollars.  In  all  causes  tried  by  a 
justice  of  the  peace,  the  right  of  appeal 
shall  be  secured  under  such  rules  and  regu- 
lations as  shall  be  prescribed  by  law. 

47. — §  24.  The  legislature  may  from 
time  to  time  establish  such  other  inferior 
courts  as  may  be  deemed  necessary,  and 
abolish  the  same  whenever  they  shall  deem 
it  expedient. 

48. — §  25.  There  shall  be  an  attorney 
general  elected  by  the  qualified  electors  of 
the  state ;.  and  a  competent  number  of  dis- 
trict attorneys  shall  be  elected  by  qualified 
voters  of  their  respective  districts,  whose 
compensation  and  term  of  service  shall  be 
prescribed  by  law. 

49. — §  26.  The  legislature  shall  pro- 
vide by  law  for  determining  contested  elec- 
tions of  judges  of  the  high  court  of.  errors 
and  appeals,  of  the  circuit  and  probate 
courts,  and  other  officers. 

50. — §  27.  The  judges  of  the  several 
courts  of  this  state,  for  wilful  neglect  of 
duty  or  other  reasonable  cause,  shall  be  re- 
moved by  the  governor  on  the  address  of 
two-thirds  of  both  houses  of  the  legislature ; 
the  address  to  be  by  joint  vote  of  both 
houses.  The  cause  or  causes  for  which 
such  removal  shall  be  required,  shall  be 
stated  at  length  in  such  address,  and  on  the 
journals  of  each  house.  The  judge  so  in- 
tended to  be  removed,  shall  be  notified  and 
admitted  to  a  hearing  in  his  own  defence 
before  any  vote  for  such  address  shall  pass ; 
the  vote  on  such  address  shall  be  taken  by 
yeas  and  nays,  and  entered  on  the  journals 
of  each  house. 

51. — §  28.  Judges  of  probate,  clerks, 
sheriffs,  and  other  county  officers,  for  wilful 
neglect  of  duty,  or  misdemeanor  in  office, 
shall  be  liable  to  presentment  or  indictment 
by  a  grand  jury,  and  trial  by  a  petit  jury, 
and  upon  conviction  shall  be  removed  from 
office. 

52. — 3d.  The  chief  executive  power  of 
this  state  shall  be  vested  in  a  governor. 
It  will  be  proper  to  consider  his  qualifica- 
tions ;  by  whom  he  is  elected ;  the  time  for 
which  he  is  elected  ;  his  rights,  duties,  and 
powers;  and  how  vacancies  are  supplied 
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when  the  office  of  governor  becomes  va- 
cant. 

53. — 1.  The  governor  shall  be  at  least 
thirty  years  of  age,  shall  have  been  a  citizen 
of  the  United  States  for  twenty  years,  shall 
have  resided  in  this  state  at  least  five  years 
next  preceding  the  day  of  his  election,  and 
shall  not  be  capable  of  holding  the  office 
more  than  four  in  any  term  of  six  years. 
Art.  5,  s.  3. 

54. — 2.  The  governor  shall  be  elected 
by  the  qualified  electors  of  the  state.    Art. 

55. — 3.  He  shall  hold  his  office  for  two 
years  from  the  time  of  his  installation. 
Art  5,  s.  1.  , 

56.-4.  He  shall,  at  stated  times,  re- 
ceive for  his  services  a  compensation  which 
shall  not  be  increased  or  diminished  during 
the  term  for  which  he  shall  be  elected. 
Art.  5,  s.  4. 

57.-*~5.  He  shall  be  commander-in- 
chief  of  the  army  and  navy  in  this  state, 
and  of  the  militia,  except  when  they  shall 
be  called  into  the  service  of  the  United 
States.     Art.  5,  s.  5. 

58. — 6.  He  may  require  information  in 
writing,  from  the  officers  in  the  executive 
department,  on  any  subject  relating  to  the 
duties  of  their  respective  offices.  Art.  5, 
s.  6. 

59. — 7.  He  may,  in  cases  of  emergency, 
convene  the  legislature  at  the  seat  of  go- 
vernment, or  at  a  different  place,  if  that 
shall  have  become,  since  their  last  adjourn- 
ment, dangerous  from  an  enemy  or  from 
disease;  and  in  case  of  disagreement  be- 
tween the  two  houses  with  respect  to  the 
time  of  adjournment,  adjourn  them  to  such 
time  as  he  shall  think  proper,  not  beyond 
the  dfty  of  the  next  stated  meeting  of  the 
legislature.     Art.  5,  s.  7.  * 

60. — 8.  He  shall  from  time  to  time 
give  to  the  legislature  information  of  the 
state  of  the  government,  and  recommend  to 
their  consideration  such  measures  as  he 
may  deem  necessary  and  expedient.   Art.  5, 

6.8. 

61. — 9.  He  shall  take  care  that  the  laws 
be  faithfully  executed.     Art.  5,  s.  9. 

62. — 10.  In  all  criminal  and  penal  oases, 
except  in  those  of  treason  and  impeach- 
ment, he  shall  have  power  to  grant  reprieves 
and  pardons,  and  remit  fines  ;  and  in  cases 
of  forfeiture  to  stay  the  collection  until  the 
end  of  the  next  session  of  the  legislature, 
and  to  remit  forfeitures  by  and  with  the  ad- 
vice and  consent  of  the  senate.    In  oases 


of  treason  he  shall  have  power  to  grant  re- 
prieves by  and  with  the  advice  and  consent 
of  the  senate,  but  may  respite  the  sentence 
until  the  end  of  the  next  session  of  the 
legislature.    Art.  5,  s.  10. 

63. — 11.  All  commissions  shall  be  in  the 
name  and  by  the  authority  of  the  state  of 
Mississippi ;  be  sealed  with  the  great  seal, 
and  signed  by  the  governor,  and  be  attested 
by  the  secretary  of  state.  The  governor  is 
also  invested  with  the  veto  power.  Art.  5, 
s.  15  and  16. 

64.  Whenever  the  office  of  governor 
shall  become  vacant  by  death,  resignation, 
removal  from  office,  or  otherwise,  the  presi- 
dent of  the  senate  shall  exercise  the  office 
of  governor  until  another  governor  shall  be 
duly  qualified;  and  in  case  of  the  death 
resignation,  removal  from  office,  or  other 
disqualifications  of  the  president  of  the 
senate  so  exercising  the  office  of  governor, 
the  speaker  of  the  house  of  representatives 
shall  exercise  the  office,  until  a  president 
of  the  senate  shall  have  been  chosen ;  and 
when  the  office  of  governor,  president  of 
the  senate,  and  speaker  of  the  house  shall 
become  vacant,  in  the  recess  of  the  senate, 
the  person  acting  as  secretary  of  state  for 
the  time  being,  shall  by  proclamation  con- 
vene the  senate,  that  a  president  may  be 
chosen  to  exercise  the  office  of  governor. 
Art;  5,  s.  17. 

MISSOURI.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 
This  state  was  admitted  into  the  Union  by  a 
resolution  of  congress,  appfoved  March  2, 
1821,  3  Story's  L.  U.  S.  1823,  by  which  it  is 
resolved,  that  Missouri  shall  be  admitted 
into  this  Union  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever.  To 
this  resolution  there  is  a  condition,  which 
having  been  fulfilled,  it  is  now  useless  here 
to.  repeat. 

2.  The  convention  which  formed  the  con- 
stitution of  this  state  assembled  at  St.  Louis, 
on  Monday  the  12th  of  June,  1820,  and 
continued  oy  adjournment,  till  the  19th  day 
of  July,  1820,  when  the  constitution  was 
adopted,  establishing  "  an  independent  re- 
public by  the  name  of  the  '  state  of  Mis- 
souri.' " 

3.  The  powers  of  the  government  are 
divided  into  three  distinct  departments,  each 
of  which  is  confided  to  a  separate  magis- 
tracy.    Art.  2. 

4. — 1st.  The  legislative* power  is  vested 
in  a  general  assembly,  which  consists  of  a 
senate  and  house  of  representatives.    1.  The 
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senate  is  to  consist  of  not  less  than  fourteen 
nor  more  than  thirty-three  members.  The 
senators  are  chosen  by  the  electors  for  the 
term  of  four  years ;  one-half  of  the  senators 
are  chosen  every  second  year.  2.  The 
nouse  of  representatives  is  never  to  consist 
of  more  than  one  hundred  members.  The 
members  are  ehosen  by  the  qualified  electors 
every  second  year. 

5. — 2d.  The  executive  power  is  vested  in 
a  governor  and  lieutenant-governor.  1.  The 
supreme  executive  power  is  vested  in  a  chief 
magistrate,  styled  "  the  governor  of  the  state 
of  Missouri.99  Art.  4,  s.  1.  He  is  elected 
by  the  people,  and  holds  his  office  for  four 
years,  and  until  a  successor  be  duly  ap- 
pointed and  qualified.  Art.  4,  s.  3.  lie  is 
invested  with  the  veto  power.  Art.  4,  s.  10. 
The  lieutenant-governor  is  elected  at  the 
same  time,  in  the  same  manner,  for  the  same 
term,  and  is  required  to  possess  the  same 
qualifications  as  the  governor.  Art.  4,  s. 
14.  He  is  by  virtue  of  his  office  president 
of  die  senate,  and  when  the  office  of  gover- 
nor becomes  vacant  by  death,  resignation, 
absence  from  the  state,  removal  from  office, 
refusal  to  qualify,  or  otherwise,  the  lieuten- 
ant-governor possesses  all  the  powers  and 
discharges  all  the  duties  of  governor  until 
such  vacancy  be  filled,  or  the  governor,  so 
absent  or  impeached,  shall  return  or  be  ac- 
quitted. And  in  such  case  there  shall  be 
a  new  election  after  three  months'  previous 
notice. 

6.— 3d.  The  judicial  powers  are  vested 
by  the  5th  article  of  the  constitution  as  fol- 
lows: 

§  1.  The  judicial  powers,  as  to  matters 
of  law  and  equity,  shall  be  vested  in  a  "  su- 
preme court,"  in  a  "  chancellor,"  in  "  oir- 
cuit  courts,"  and  in  such  inferior  tribunals 
as  the  general  assembly  may,  from  time  to 
time,  ordain  and  establish. 

7. — 2.  The  supreme  court,  except  in 
cases  otherwise  directed  by  this  constitution, 
shall  have  appellate  jurisdiction  only,  which 
shall  be  coextensive  with  the  state,  under 
the  restrictions  and  limitations  in  this  con- 
stitution provided. 

8. — 3.  The  supreme  court  shall  have  a 
general  superintending  control  over  all  in- 
ferior courts  of  law.  It  shall  have  power 
to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  and  other  original 
remedial  writs ;  and  to  hear  and  determine 
the  same. 

9. — 4.  The  supreme  court  shall  consist 
of  three  judges,  any  two  of  whom  shall  be 
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a  quorum,  and  the  said  judges  shall  be  con- 
servators of  the  peace  throughout  the  state. 

10. — 5.  The  state  shall  be  divided  into 
convenient  districts,  not  to  exceed  four ;  in 
each  of  which  the  supreme  court  shall  hold 
two  sessions  annually,  at  such  place  as  the 
general  assembly  shall  appoint ;  and  when 
sitting  in  either  district,  it  shall  exercise 
jurisdiction  over  causes  originating  in  that 
district  only:  provided,  however,  that  the 
general  assembly  may,  at  any  time  here- 
after, direct  by  law,  that  the  said  court  shall 
be  held  at  one  place  only. 

11. — 6.  The  circuit  court  shall  have  ju- 
risdiction over  all  criminal  cases  which  shall 
not  be  otherwise  provided  for  by  law ;  and 
exclusive  original  jurisdiction  in  all  civil 
cases  which  shall  not  be  cognizable  before 
justices  of  the  peace,  until  otherwise  di- 
rected by  the  general  assembly.  It  shall 
hold  its  terms  in  such  place  in  each  county 
as  may  be  by  law  directed. 

12. — 7.  The  state  shall  be  divided  into 
convenient  circuits,  for  each  of  which  a 
judge  shall  be  appointed,  who,  after  his  ap- 
pointment, shall  reside,  and  be  a  conserva- 
tor of  the  peace,  within  the  circuit  for  which 
he  shall  be  appointed. 

13. — 8.  The  circuit  courts  shall  exercise 
a  superintending  control  over  all  such  infe- 
rior tribunals  as  the  general  assembly  may 
establish";  and  over  justices  of  the  peace  in 
each  county  in  their  respective  circuits. 

14. — 9.  The  jurisdiction  of  the  court  of 
chancery  shall  be  coextensive  with  the  state, 
and  the  times  and  places  of  holding  its  ses- 
sions shall  be  regulated  in  the  same  manner 
as  those  of  the  supreme  court. 

15. — 10.  The  court  of  chancery  shall 
have  original  and  appellate  jurisdiction  in 
all  matters  of  equity,  and  a  general  control 
over  executors,  administrators,  guardians, 
and  minors,  subject  to  appeal,  in  all  oases, 
to  the  supreme  court,  under  such  limita- 
tions as  the  general  assembly  may  by  law 
provide. 

16. — 11.  Until  the  general  assembly  shall 
deem  it  expedient  to  establish  inferior  courts 
of  chancery,  the  circuit  courts  shall  have 
jurisdiction  in  matters  of  equity,  subject  to 
appeal  to  the  court  of  chancery,  in  such 
manner,  and  under  such  restrictions,  as  shall 
be  prescribed  by  law. 

17. — 12.  Inferior  tribunals  shall  be  estab- 
lished in  each  county,  for  the  transaction 
of  all  county  business ;  for  appointing  guar- 
dians; for  granting  letters  testamentary, 
and  of  adnrinistration ;  and  for  settling  the 
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accounts  of  executors,  administrators,  and 
guardians. 

18. — 13.  The  governor  shall  nominate, 
and,  by  and  with  the  advice  and  consent  of 
the  sonate,  appoint  the  judges  of  the  su- 
preme court,  the  judges  of  the  circuit  courts, 
and  the  chancellor,  each  of  whom  shall  hold 
his  office  during  good  behaviour,  and  shall 
receive  for  his  services  a  compensation, 
which  shall  not  be  diminished  during  his 
continuance  in  office,  and  which  shall  not 
be  less  than  two  thousand  dollars  annually. 

19. — 14.  No  person  shall  be  appointed  a 
judge  in  the  supreme  court,  nor  of  a  circuit 
court,  nor  chancellor,  before  he  shall  have 
attained  to  the  age  of  thirty  years;  nor 
shall  any  person  continue  to  exercise  the 
duties  of  any  of  said  offices  after,  he  shall 
have  attained  to  the  age  of  sixty-five  years. 

20. — 15.  The  courts  respectively  shall 
appoint  their  clerks,  who  shall  hold  their 
offices  during  good  behaviour.  For  any 
misdemeanor  in  office,  they  shall  be  liable 
to  be  tried  and  removed  by  the-  supreme 
court,  in  such  manner  as  the  general  as- 
sembly shall  by  law  provide. 

21. — 16.  Any  judge  of  the  supreme 
court,  or  of  the  circuit  court,  or  the  chan- 
cellor, may  be  removed  from  office  on  the 
address  of  two-thirds  of  each  house  of  the 
general  assembly  to  the  governor  for  that 
purpose ',  but  each  house  shall  state  on  its 
respective  journal  the  cause  for  which  it 
shall  wish  the  removal  of  such  judge  or 
chancellor,  and  give  him  notice  thereof; 
and  he  shall  have  the  right  to  be  heard  in 
his  defence  in  such  manner  as  the  general 
assembly  shall  by  Jaw  direct ;  but  no  judge 
nor  chancellor  shall  be  removed  in  this 
manner  for  any  cause  for  which  he  might 
have  been  impeached. 

22. — 17.  In  each  county  there  shall  be 
appointed  as  many  justices  of  the  peace  as 
the  public  good  may  be  thought  to  require. 
Their  powers  and  duties,  and  their  duration 
in  office,  shall  be  regulated  by  law. 

23.— r-18.  An  attorney  general  shall  be 
appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate.  He  shall 
remain  in  office  four  years,  and  shall  per- 
form such  duties  as  shall  be  required  of  him 
by  law. 

24. — 19.  All  writs  and  process  shall 
run,  and  all  prosecutions  shall  be  con- 
ducted in  the  name  of  the  "  state  of  Mis- 
souri;9' all  write  shall  be  tested  by  the 
clerk  of  the  court  from  which  they  shall  be 
issued,  and  all  indictments  shall  conclude, 


"against  the   peace  and  dignity  of   the 
state." 

MISTAKE,  contracts.  An  error  com- 
mitted in  relation  to  some  matter  of  fact 
affecting  the  rights  of  one  of  the  parties  to 
a  contract.  ' 

2.  Mistakes  in  making  a  contract  are 
distinguished  ordinarily  into,  first,  mistakes 
as  to  the  motive ;  secondly,  mistakes  as  to 
the  person,  with  whom  the  contract  is 
made ;  thirdly,  as  to  the  subject  matter  of 
the  contract ;  and,  lastly,  mistakes  of  fact 
and  of  law.  See  Story,  Eq.  Jur.  §  110 ; 
Bouv.  Inst.  Index,  h.  t. ;  Ignorance;  Mo- 
tive. 

3.  In  general,  courts  of  equity  will 
correct  and  rectify  all  mistakes  in  deeds 
and  contracts  founded  on  good  considera- 
tion. 1  Ves.  817 ;  2  Atk.  203 ;  Mitf.  PL 
116;  4  Vin.  Ab.  277;  13  Vin.  Ab.  41; 
18  E.  Com.  Law  Reps.  14;  8  Com.  Digest, 
75 ;  Madd.  Ch.  Prao.  Index,  h.  t. ;  1  Story 
on  Eq.  ch.  5,  p.  121 ;  Jeremy's  Eq.  Jurisd. 
B.  3,  part  2,  p.  358.    See  article  Surprise. 

4.  As  to  mistakes  in  the  names  of  lega- 
tees, see  1  Hop.  Leg.  131 ;  Domat,  1.  4,  t. 
2,  s.  1,  n.  22.  As  to  mistakes  made  in 
practice,  and  as  to  the  propriety  or  impro- 
priety of  taking  advantage  of  them,  see 
Chitt.  Pr.  Index,  h.  t.  As  to  mistakes  of 
law  in  relation  to  contracts,  see  23  Am. 
Jur.  146  to  166. 

MISTRIAL.  An  erroneous  trial  on  ac- 
count of  some  defect  in  the  persons  trying, 
as  if  the  jury  come  from  the  wrong  county ; 
or  because  there  was  no  issue  formed,  as  if 
no  plea  be  entered ;  or  some  other  defect 
of  jurisdiction.  8  Cro.  284 ;  Hob.  5 ;  2 
M.  &  S.  270. 

MISUSE  OF  PROPERTY.  The  un- 
lawful use  of  property. 

2.  The  misuse  of  personal  property 
delivered  lawfully  to  the  defendant,  is  a 
conversion  which  will  enable  the  owner 
immediately  to  maintain  trover.  6  Shepl. 
382  ;  8  Leigh,  565;  3  Bouv.  Inst.  n.  3525. 

MISUSER.   An  unlawful  use  of  a  right. 

2.  In  cases  of  public  officers  and  cor- 
porations, a  misuser  is  sufficient  to  cause 
the  right  to  be  forfeited.  2  Bl.  Com.  153 ; 
5  Pick.  R.  168; 

MITIGATION.  To  make  less  rigorous 
or  penal. 

2.  Crimes  are  frequently  committed 
under  circumstances  which  are  not  justifi- 
able nor  excusable,  yet  they  show  that  the 
offender  has  been  greatly  tempted  ;  as,  for 
example,  when  a  starving  man  steals  bread 
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to  satisfy  his  hunger,  this  circumstance  is 
taken  into  consideration  in  mitigation  of  his 
sentence. 

3.  In  actions  for  damages,  or  for  torts, 
matters  are  frequently  proved  in  mitigation 
of  damages.  In  an  action  for  criminal 
conversation  with  the  plaintiff's  wife,  for 
example,  evidence  may  be  given  of  the 
wife's  general  had  character  for  want  of 
chastity;  or  of  particular  acts  of  adultery 
committed  by  her,  before  she  became  ac- 
quanted  with  the  defendant ;  12  Mod.  R. 
232 ;  Bull.  N.  P.  27,  296 ;  Selw.  N.  P. 
25;  1  Johns.  Cas.  16;  or  that- the  plaintiff 
has  carried  on  a  criminal  conversation  with 
other  women ;  Bull.  N.  P.  27 ;  or  that  the 
plaintiff '8  wife  has  made  the  first  advances 
to  the  defendant.  2  Esp.  N.  P.  C.  562 ; 
Selw.  N.  P.  25.  See  3  Am.  Jur.  287,  813; 
Bouv.  Inst.  Index,  h.  t. 

4.  In  actions  for  libel,  although  the 
defendant  cannot  under  the  general  issue 
prove  the  crime,  which  is  imputed  to  the 
plaintiff,  yet  he  is  in  many  cases  allowed 
to  give  evidence  of  the  plaintiff's  general 
character  in  mitigation  of  damages.  2 
Campb.  B.  251 ;  1  M.  &  S.  284. 

MITIOR  SENSUS,  construction.  The 
more  lenient  sense.  It  was  formerly  held 
in  actions  for  libel  and  slander,  that  when 
two  or  more  constructions  could  be  put 
upon  the  words,  one  of  which  would  not 
be  atttonable,  the  words  were  to  be  so  con- 
strued, for  verba  accipienda  sunt  in  mitiore 
sensu.  4  Co.  13,  20.  It  is  now,  however, 
well  established,  that  they  are  not  to  be 
taken  in  the  more  lenient  or  more  severe 
sense,  but  in  the  sense  which  fairly  belongs 
to  them,  and  which  they  were  intended  to 
convey.    2  Campb.  403 ;  2  T.  R.  206. 

MITTER,  law-French.  To  put,  to  send, 
or  to  pass;  as  mitter  Vestate,  to  pass  the 
estate  ;  mitter  le  droit,  to  pass  a  right.  2 
Bl.  Com.  324 ;  Bac.  Ab.  Release,  C ;  Co. 
Lit.  193,  273,  b.  Mitter  a  large,  to  put 
or  set  at  large.    Law  French  Diet.  h.  t. 

MITTIMUS,  English  practice,  A  writ 
enclosing  a  record  sent  to  be  tried  in  a 
county  palatine ;  it  derives  its  name  from 
the  Latin  word  mittimus,  "  we  send."  It 
is  the  jury  process  of  these  counties,  and 
commands  the  proper  officer  of  the  county 
palatine  to  command  the  sheriff  to  summon 
the  jury  for  the  trial  of  the  cause,  and  to 
return  the  record,  &o.  1  M.  R.  278 ;  2  M. 
R.  88. 

Mittimus,  orim.  law,  practice.  A  pre- 
cept in  writing,  under  the  hand  and  seal  of 


a  justice  of  the  peace,  or  other  competent 
officer,  directed  to  the  gaoler  or  keeper  of 
a  prison,  commanding  him  to  receive  and 
safely  keep,  a  person  charged  with  an 
offence  therein  named,  until  he  shall  be 
delivered  by  due  course  of  law.  Co.  Litt. 
590. 

MIXED.  To  join ;  to  mingle.  A  com- 
pound made  of  several  simples  is  said  to  be 
something  mixed. 

Mixed  actions,  practice.  An  action 
partaking  of  a  real  and  personal  action,  by 
which  real  property  is  demanded,  and  da- 
mages for  a  wrong  sustained  :  an  ejectment 
is  of  this  nature.    4  Bouv.  Inst.  n.  3650. 

Mixed  or  compound  larceny,  crim. 
law.  A  larceny  which  has  all  the  proper- 
ties of  simple  larceny,  and  is  accompanied 
with  one  or  both  the  aggravations  of  vio- 
lence to  the  person  or  taking  from  the 
house. 

Mixed  government.  A  government 
composed  of  some  of  the  powers  of  a  mo- 
narchical, aristocratical,  and  democratical 
government.     See  Government. 

Mixed  property.  That  kind  of  pro- 
perty which  is  not  altogether  real  nor  per- 
sonal, but  a  compound  of  both.  Heir-looms, 
tomb-stones,  monuments  in  a  church,  .and 
title  deeds  to  an  estate,  are  of  this  nature. 
1  Ch.  Pr.  95 ;  2  Bl.  Com.  428 ;  8  Barn.  & 
Adolph.  174;  4  Bingh.  R.  106;  S.  C.  18 
Engl.  Com.  Law  Bep.  362. 

MIXT  CONTRACT,  civil  law.  One  in 
which  one  of  the  parties  confers  a  benefit 
on  the  other,  and  requires  of  the  latter 
something  of  less  value  than  what  he  has 
given ;  as  a  legacy  charged  with  something 
of  less  value  than  the  legacy  itself.  Poth. 
Oblig.  n.  12.    See  Contract. 

MIXTION.  The  putting  of  different 
goods  or  chattels  together  in  such  a  manner 
that  they  can  no  longer  be  separated ;  as 
putting  the  wines  of  two  different  persons 
into  the  same  barrel,  the  grain  of  several 
persons  into  the  same  bag,  and  the  like. 

2.  The  intermixture  may  be  occasioned 
by  the  wilful  act  of  the  parly,  or  owner  of 
one  of  the  articles ;  by  the  wilful  act  of  a 
stranger;  by  the  negligence  of  the  owner 
or  a  stranger ;  or  by  accident.  See,  as  to 
the  rights  of  the  parties  under  each  of  these 
circumstances,  the  article  Confusion  of 
goods.  Vide  Aso  k  Man.  List.  B.  2,  t.  2, 
c.  8. 

MOBBING  AND  RIOTING,  Sytch 
law.  The  general  term  mobbing  and  riot- 
ing includes  all  those  convocations  of  the 
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lieges  for  violent  and  unlawful  purposes, 
which  are  attended  with  injury  to  the  per- 
sons or  property  of  the  lieges,  or  terror  and 
alarm  to  the  neighborhood  in  which  it  takes 
place.  The  two  phrases  are  usually  placed 
together,  hut,  nevertheless,  they  have  dis- 
tinct meanings,  and  are  sometimes  used 
separately  in  legal  language ;  the  word 
mobbing  being  peculiarly  applicable  to  the 
unlawful  assemblage  and  violence  of  a  num- 
ber of  persons,  and  that  of  rioting  to  the 
outrageous  behaviour  of  a  single  indivi- 
dual. Alison,  Prin.  C.  Law  of  Scotl.  c.  23, 
p.  509. 

MODEL.  A  machine  made  on  a  small 
scale  to  show  the  manner  in  whioh  it  is  to 
be  worked  or  employed. 

2.  The  Act  of  Congress  of  July  4, 1836, 
section  6,  requires  an  inventor  who  is  de- 
sirous to  take  out  a  patent  for  his  invention, 
to  furnish  a  model  of  his  invention,  in  all 
cases  which  admit  of  representation  by  mo- 
del, of  a  convenient  size  to  exhibit  advanta- 
geously its  several  parts. 

MODERATE  CASTIGAVIT,  plead- 
ing. The  name  of  a  plea  in  trespass  by 
which  the  defendant  justifies  an  assault  and 
battery,  because  he  moderately  corrected  the 

?laintnT,  whom  he  had  a  right  to  correct.  2 
Ihit.  PL  576 ;  2  Bos.  &  Pull.  224.  Vide 
Correction^  and  15  Mass.  E.  347  ,  2  Phil. 
Ev.  147  ;  Bao.  Ab.  Assault,  &c.  C. 

2.  This  plea  ought  to  disclose,  in  gene- 
ral terms,  the  cause  which  rendered  the 
correction  expedient.     3  Salk.  47. 

MODERATOR.  A  person  appointed  to 
preside  at  a  popular  meeting ;  sometimes  he 
is  called  a  chairman. 

MODIFICATION.  A  change;  as  the 
modification  of  a  contract.  This  may  take 
place  at  the  time  of  making  the  contract  by 
a  condition,  which  shall  have  that  effect; 
for  example,  if  I  sell  you  one  thousand 
bushels  of  corn,  upon  condition  that  my 
crop  shall  produce  that  much,  and  it  pro- 
duces only  eight  hundred  bushels,  the  con- 
tract is  modified,  it  is  for  eight  hundred 
bushels,  and  no  more. 

2.  It  may  be  modified  by  the  consent 
of  both  parties,  after  it  has  been  made. 
See  1  Bouv.  Inst.  n.  733. 

MODO  ET  FORMA,  pleading.  In 
manner  and  form.  .  These  words  are  used 
in  tendering  an  issue  in  a  civil  case. 

2.  Their  legal  effect  is  to  put  in  issue 
all  material  circumstances  and  no  other, 
they  may  therefore  be  always  used  with 
safety. 


8.  These  words  are  sometimes  of  the 
substance  of  the  issue,  and  sometimes  merely 
words  of  form.  When  they  are  of  the  sub- 
stance  of  the  issue,  they  put  in  issue  the  cir- 
cumstances alleged  as  concomitants  of  the 
principal  matter  denied  by  the  pleader,  such 
as  time,  place,  manner,  &c.  When  not  of 
the  substance  of  the  issue,  they  do  not  put  in 
issue  such  circumstances.  Bao.  Ab.  Pleas, 
G  1 ;  Lawes'  PL  120 ;  Hardr.  39.  To  de- 
termine when  they  are  of  the  substance  of 
the  issue  and  when  not  so,  the  established 
criterion  is,  that  when  the  circumstances  of 
manner,  time,  place,  Ac.  alleged  in  con- 
nexion with  the  principal  fact  traversed,  are 
originally  and  in  themselves  material,  and 
therefore  necessary  to  be  proved  as  stated, 
the  words  modo  et  forma,  are  of  the  sub- 
stance of  the  issue,  and  do,  consequently, 
put  those  concomitants  in  issue;  but  that 
when  suoh  concomitants  or  circumstances 
are  not  in  themselves  material,  and  there- 
fore not  necessary  to  be  proved  as  stated, 
the  words  modo  et  forma,  are  not  of  the 
substance  of  the  issue,  and  consequently  do 
not  put  them  in  issue.  Lawes  on  PI.  120  ; 
and  see  Gould,  PI.  o.  6,  §  22 ;  Steph.  PL 
213 ;  Dane's  Ab.  Index,  h.  t. ;  Kitch.  232. 
See  Bao.  Ab.  Verdict,  P ;  Yin.  Ab.  Modo 
et  Forma. 

MODUS,  civil  law*  Manner;  means; 
way. 

Modus,  eccl.  law.  Where  there  is  by 
custom  a  particular  manner  of  tithing  allow- 
ed, different  from  the  general  law  of  taking 
tithes  in  kind,  as  a  pecuniary  compensation, 
or  the  performance- of  labor,  or  when  any 
means  are  adopted  by  which  the  general  law 
of  tithing  is  altered,  and  a  new  method  of 
taking  diem  is  introduced,  it  is  called  a 
modus  decimandiy  or  special  manner  of  taking 
tithes.     2  Bl.  Com.  29. 

MOHATRA,  French  law.  The  name 
of  a  fraudulent  contract,  made  to  cover  a 
usurious  loan  of  money. 

2.  It  takes  place  when  an  individual 
buys  merchandise  from  another  on  a  credit 
at  a  high  price,  to  sell  it  immediately  to  the 
first  seller,  or  to  a  third  person,  who  acts  as 
his  agent,  at  a  much  less  price  for  cash. 
16  Toull.  n.  44 ;  1  Bouv.  Inst.  n.  1118. 

MOIETY.  The  half  of  any  thing ;  as,  if 
a  testator  bequeath  one  moiety  of  his  estate 
to  A,  and  the  other  to  B,  each  shall  take  an 
equal  part.  Joint  tenants  are  said  to  hold 
by  moieties.  lit.  125 ;  3  M.  G.  &  S.  274, 
283 

MOLESTATION,    Scotch   law.      The 
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name  of  an  action  competent  to  the  proprie- 
tor of  a  landed  estate,  against  those  who 
disturb  his  possession.  It  is  chiefly  used  in 
questions  of  commonty,  or  of  controverted 
marches.     Ersk.  Prim.  B.  4,  t.  1,  n.  48. 

MOIITER  MANUS  DiPOSUIT,p/e(k/. 
wig.  In  an  action  of  trespass  to  the  person, 
the  defendant  frequently  justifies  by  plead* 
ing  that  he  used  no  more  force  than  was 
necessary  to  remove  the  plaintiff  who  was 
unlawfully  in  the  house  of  the  defendant, 
and  for  this  purpose  he  gently  laid  his  hands 
upon  him,  motitur  manus  imposuit. 

2.  This  plea  may  be  used  whenever  the 
defendant  laid  hold  of  the  plaintiff  to  pre- 
vent his  committing  a  breach  of  the  peace. 

3.  When  supported  by  evidence,  it  is 
a  complete  defence.  Ham.  N.  P.  149 ;  2 
Chit.  PL  574, 576 ;  12  Vin.  Ab.  182 ;  Bac. 
Abr.  Assault  and  Battery,  C  8. 

MOLITURA.  Toll  paid  for  grinding  at 
a  mill;  multure.     Not  used. 

MONARCHY,  government.  That  form 
of  government  in  which  the  sovereign  power 
is  entrusted  to  the  hands  of  a  single  magis- 
trate. Toull.  tit  prel.  n.  30.  The  country 
governed  by  a  monarch  is  also  called  a 
monarchy. 

MONEY.  Gold,  silver,  and  some  other 
less  precious  metals,  in  the  progress  of 
civilization  and  commerce,  have  become  the 
common  standards  of  value;  in  order  to 
avoid  the  delay  and  inconvenience  of  regu- 
lating their  weight  and  quality  whenever 
passed,  the  governments  of  the  civilized 
world  have  caused  them  to  be  manufactured 
in  certyin  portions,  and  marked  with  a  stamp 
which  attests  their  value;  this  is  called 
money.  1  Inst.  207 ;  1  Hale's  Hist.  188  ; 
1  Pardess.  n.  22  ;  Dom.  Lois  civ.  liv.  prel. 
t.  3,  s.  2,  n.  6. 

2.  For  many  purposes,  bank  notes ;  (q. 
v.)  1  Y.  &  J.  380 ;  3  Mass.  405 ;  14  Mass. 
122 ;  2  N.  H.  Rep.  333  ;  17  Mass.  560 ; 
7  Cowen,  662  ;  4  Pick.  74 ;  Brayt.  24 ;  a 
check ;  4  Bing.  179 ;  S.  C.  13  E.  C.  L.  R. 
295  ;  and  negotiable  notes ;  3  Mass.  405 ; 
will  be  so  considered.  To  support  a  count 
for  money  had  and  received,  the  receipt  by 
the  defendant  of .  bank  notes,  promissory 
notes ;  3  Mass.  405 ;  3  Shepl.  285 ;  9  Pick. 
93 ;  7  John.  132 ;  credit  in  account,  in  the 
books  of  a  third  person ;  3  Campb.  199 ;  or 
any  chattel,  is  sufficient ;  4  Pick.  71 ;  17 
Mass.  560 ;  and  will  be  treated  as  money. 
See  7  Wend.  311 ;  8  Wend.  641 ;  7  S.  & 
R.  246;  8  T.  R.  687;  3  B.  &  P.  559 ;  1 
Y.  &  J.  380. 


3.  The  constitution  of  the  United  States 
has  vested  in  congress  the  power  "  to  coin 
money,  and  regulate  the  value  thereof." 
Art.  1,  s.  8. 

4.  By  virtue  of  this  constitutional  au- 
thority, the  following  provisions  have  been 
enacted  by  congress. 

1.  Act  of  April  2, 1792, 1  Story's  L.  U. 
S.  229. 

§  9.  That  there  shall  be  from  time  to  time, 
struck  and  coined  at  the  said  mint,  coins  of 
gold,  silver,  and  copper,  of  the  following 
denominations,  values,  and  descriptions,  viz : 
Eagles ;  each  to  be  of  the  value  of  ten  dollars, 
or  units,  and  to  contain  two  hundred  and 
forty-seven  grains  and  four-eighths  of  a  grain 
of  pure,  or  two  hundred  and  seventy  grains 
of  standard,  gold.  Half  eagles ;  each  to  bo 
of  the  value  of  five  dollars,  and  to  contain 
one  hundred  and  twenty-three  grains  and 
six-eighths  of  a  pure,  or  one  hundred  and 
thirty-five  grains  of  standard,  gold.  Quarter 
eagles ;  each  to  be  of  the  value  of  two  dol- 
lars and  a  half  dollar,  and  to  contain  sixty- 
one  grains  and  seven-eighths  of  a  grain  of 
pure,  or  sixty-seven  grains  and  four-eighths 
of  a  grain  of  standard,  gold.  Dollars,  or 
units ;  each  to  be  of  the  value  of  a  Spanish 
milled  dollar,  as  the  same  is  now  current,  and 
to  contain  three  hundred  and  seventy-one 
grains  and  four-sixteenth  parts  of  a  grain 
of  pure,  or  four  hundred  And  sixteen  grains 
of  standard,  silver.  Half  dollars ;  each  to 
be  of  half  the  value  of  the  dollar  or  unit, 
and  to  contain  one  hundred  and  eighty-five 
grains  and  ten-sixteenth  parts  of  a  grain  of 
pure,  or  two  hundred  and  eight  grains  of 
standard,  silver.  Quarter  dollars ;  each  to 
be  of  one-fourth  the  value  of  the  dollar,  or 
unit,  and  to  contain  ninety-two  grains  and 
thirteen-sixteenth  parts  of  a  grain  of  pure, 
or  one  hundred  and  four  grains  of  standard, 
silver.  Dimes ;  each  to  be  of  the  value  of 
one-tenth  of  a  dollar,  or  unit,  and  to  con- 
tain thirty-seven  grains  and  two-sixteenth 
parts  of  a  grain  of  pure,  or  forty-one  grains 
and  three-fifth  parts  of  a  grain  of  standard, 
silver.  Half  dimes  ;  each  to  be  of  the  value 
of  one-twentieth  of  a  dollar,  and  to  contain 
eighteen  grains  and  nine-sixteenth  parts  of  a 
grain  of  pure,  or  twenty  grains  and  four-fifth 
parts  of  a  grain  of  standard,  silver.  Cents ; 
each  to  be  of  the  value  of  the  one-hundredth 
part  of  a  dollar,  and  to  contain  eleven  pen- 
nyweights of  copper.  Half  cents ;  each  to 
be  of  the  value  of  half  a  cent,  and  to  con- 
tain five  pennyweights  and  a  half  a  penny- 
weight of  copper. 
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5. — §  10.  That  upon  the  said  coins, 
respectively,  there  shall  be  the  following 
devices  and  legends,  namely :  Upon  one 
side  of  each  of  the  said  coins  there  shall 
be  an  impression  emblematic  of  liberty, 
with  an  inscription  of  the  word  liberty,  and 
the  year  of  the  coinage  ;  and,  upon  the  re- 
verse of  each  of  the  gold  and  silver  coins, 
there  shall  be  the  figure  or  representation 
of  an  eagle,  with  this  inscription,  "  United 
States  of  America  :"  and,  upon  the  reverse 
of  each  of  the  copper  coins,  there  shall  be 
an  inscription  which  shall  express  the  deno- 
mination of  the  piece,  namely,  cent  or  half 
cent,  as  the  case  may  require. 

*6. — §  11.  That  the  proportional  value 
of  gold  to  silver,  in  all  coins  which  shall, 
by  law,  be  current  as  money  within  the 
United  States,  shall  be  as  fifteen  to  one, 
according  to  quantity  in  weight,  of  pure 
gold  or  pure  silver ;  that  is  to  say,  every 
fifteen  pounds  weight  of  pure  silver  shall 
be  of  equal  value,  in  all  payments,  with 
one  pound  weight  of  pure  gold  ;  and  so  in 
proportion,  as  to  any  greater  or  less  quan- 
tities of  the  respective  metals. 

7. — §  12.  That  the  standard  for  all  gold 
coins  of  the  United  States,  shall  be  eleven 
parts  fine  to  one  part  alloy :  and  accord- 
ingly, that  eleven  parts  in  twelve,  of  the 
entire  weight  of  each  of  the  said  coins, 
shall  consist  of  pure  gold,  and  the  re- 
maining one-twelfth  part  of  alloy  ;  and  the 
said  alloy  shall  be  composed  of  silver  and 
copper  in  such  proportions,  not  exceeding 
one-half  silver,  as  shall  be  found  conve- 
nient; to  be  regulated  by  the  director  of 
the  mint  for  the  time  being,  with  the  appro- 
bation of  the  president  of  the  United  States, 
until  further  provision  shall  be  made  by 
law.  And  to  the  end  that  the  necessary 
information  may  be  had  in  order  to  the 
making  of  such  further  provision,  it  shall 
be  the  duty  of  the  director  of  the  mint,  at 
the  expiration  of  a  year  after  commencing 
the  operations  of  the  said  mint,  to  report 
to  congress  the  practice  thereof  during  the 
said  year,  touching  the  composition  of  tie 
alloy  of  the  said  gold  coins,  the  reasons  for 
such  practice,  and  the  experiments  and  ob- 
servations which  shall  have  been  made  con- 
cerning the  effects  of  different  proportions 
of  silver  and  copper  in  the  said  alloy. 

9  8.— §  13.  That  the  standard  for  all 
silver  coins  of  the  United  States,  shall  be  one 
thousand  four  hundred  and  eighty-five  parts 
fine  to  one  hundred  and  seventy-nine  parts 
alloy ;  and,  accordingly,  that  one  thousand 


four  hundred  and  eighty-five  parts  in  one 
thousand  six  hundred  and  sixty-four  parts, 
of  the  entire  weight  of  each  of  the  said 
coins,  shall  consist  of  pure  silver,  and  the 
remaining  one  hundred  and  seventy-nine 
parts  of  alloy ;  which  alloy  shall  be  wholly 
of  copper. 

9.-2.  Act  of  June  28, 1834, 4  Sharsw- 
cont.  of  Story's  Laws  U.  S.  2376. 

§  1.  That  the  gold  coins  of  the  United 
States  shall  contain  the  following  quantities 
of  metal,  that  is  to  say :  each  eagle  shall 
contain  two  hundred  and  thirty-two  grains 
of  pure  gold,  and  two  hundred  and  fifty- 
eight  grains  of  standard  gold ;  each  half- 
eagle,  one  hundred  and  sixteen  grains  of 
pure  gold,  and  one  hundred  and  twenty- 
nine  grains  of  standard  gold ;  each  quarter 
eagle  shall  contain  fifty-eight  grains  of  pure 
gold,  and  sixty-four  and  a  half  grains  of 
standard  gold;  every  such  eagle  shall  be 
of  the  value  of  ten  dollars;  every  such 
half  eagle  shall  be  of  the  value  of  five  dol- 
lars ;  and  every  such  quarter  eagle  shall 
be  of  the  value  of  two  dollars  and  fifty 
oents;  and  the  said  gold  coins  shall  be 
receivable  in  all  payments,  when  of  full 
weight,  according  to  their  respective  values ; 
and  when  of  less  than  full  weight,  at  less 
values,  proportioned  to  their  respective 
actual  weights. 

10. — 6  2.  That  all  standard  gold  or  silver 
deposited  for  coinage  after  the  thirty-first 
of  July  next,  shall  be  paid  for  in  coin 
under  the  direction  of  the  secretary  of  the 
treasury,  within  five  days  from  the  making 
of  such  deposit,  deducting  from  the  amount 
of  said  deposit  of  gold  and  silver,  one-half 
of  one  per  centum :  Provided,  That  no 
deduction  shall  be  made  unless  said  ad- 
vance be  required  by  such  depositor  within 
forty  days. 

11.-^3.  That  all  gold  coins  of  the 
United  States,  minted  anterior  to  the  thirty- 
first  day  of  July  next,  shall  be  receivable 
in  all  payments  at  the  rate  of  ninety-four 
and  eight- tenths  of  a  cent  per  pennyweight. 

12.— 3.  Act  of  January  18,  1837,  4 
Sharsw.  cont.  of  Story's  Laws  U.  S.  2524. 

§  9.  Tbat  of  the  silver  coins,  the  dollar 
shall  be  of  the  weight  of  four  hundred  and 
twelve  and  one-half  grains ;  the  half  dollar 
of  the  weight  of  two  hundred  and  six  and 
one-fourth  grains ;  the  quarter  dollar  of  the 
weight  of  one  hundred  and  three  and  one- 
eighth  grains  ;  the  dime,  or  tenth  part  of  a 
dollar,  of  the  weight  of  forty-one  and  a 
quarter  grains;    and  the  half   dime,  oi 
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twentieth  part  of  a  dollar,  of  the  weight  of 
twenty  grains,  and  five-eighths  of  a  grain. 
And  that  dollars,  half  dollars,  and  quarter 
dollars,  dimes  and  half  dimes,  shall  be 
legal  tenders  of  payment,  according  to  their 
nominal  value,  for  any  sums  whatever. 

13.— ^  10.  That  of  the  gold  coins,  the 
weight  of  the  eagle  shall  be  two  hundred 
and  fifty-eight  grains;  that  of  the  half 
eagle,  one  hundred  and  twenty-nine  grains ; 
and  that  of  the  quarter  eagle,  sixty-four 
and  one-half  grains.  And  that  for  all  sums 
whatever,  the  eagle  shall  be  a  legal  tender 
of  payment  for  ten  dollars ;  the  half  eagle 
for  five  dollars ;  and  the  quarter  eagle  for 
two  and  a  half  dollars. 

14.— §  11.  That  the  silver  coins  hereto- 
fore issued  at  the  mint  of  the  United  States, 
and  the  gold  coins  issued  since  the  thirty- 
first  day  of  July,  one  thousand  eight  hun- 
dred and  thirty-four,  shall  continue  to  be 
legal  tenders  of  payment  for  their  nominal 
values,  on  the  same  terms  as  if  they  were 
of  the  coinage  provided  for  by  this  act. 

15. — §  12.  That  of  the  copper  coins,  the 
weight  of  the  cent  shall  be  one  hundred 
and  sixty-eight  grains,  and  the  weight  of 
the  half  cent  eighty-four  grains.  And  the 
cent  shall  be  considered  of  the  value  of  one 
hundredth  part  of  a  dollar,  and  the  half 
cent  of  the  value  of  one  two-hundredth 
part  of  a  dollar. 

16. — §  13.  That  upon  the  coins  struck 
at  the  mint,  there  shall  be  the  following 
devices  and  legends ;  upon  one  side  of  each 
of  said  coins,  there  shall  be  an  impression 
emblematic  of  liberty,  with  an  inscription 
of  the  word  Liberty,  and  the  year  of  the 
coinage ;  and  upon  the  reverse  of  each  of 
the  gold  and  silver  coins,  there  shall  be  the 
figure  or  representation  of  an  eagle,  with 
the  inscription  United  States  of  America, 
and  a  designation  of  the  value  of  the  coin ; 
but  on  the  reverse  of  the  dime  and  half 
dime,  cent  and  half  cent,  the  figure  of  the 
eagle  shall  be  omitted. 

17. — §  38.  That  all  acts  or  parts  of  acts 
heretofore  passed,  relating  to  the  mint  and 
coins  of  the  United  States,  which  are  incon- 
sistent with  the  provisions  of  this  act,  be, 
and  the  same  are  hereby  repealed. 

18.— 4.  Act  of  March  3, 1825, 3  Story's 
L.  U.  S.  2005. 

§  20.  That,  if  any  person  or  persons 
shall  falsely  make,  forge,  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  willingly  aid  or  assist 
in  falsely  making,  forging,  or  counterfeiting 


any  coin,  in  the  resemblance  or  similitude 
of  the  gold  or  silver  coin,  which  has  been, 
or  hereafter  may  be,  coined  at  the  mint  of 
the  United  States ;  or  in  the  resemblance 
or  similitude  of  any  foreign  gold  or  silver 
coin  which  by  law  now  is,  or  hereafter  may 
be  made  current  in  the  United  States ;  or 
shall  pass,  utter,  publish,  or  sell,  or  attempt 
to  pass,  utter,  publish,  or  sell,  or  bring  into 
the  United  States,  from  any  foreign  place, 
with  intent  to  pass,  utter,  publish,  or  sell, 
as  true,  any  such  false,  forged,  or  counter- 
feited coin,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  with  intent  to  de- 
fraud any  body  politic,  or  corporate,  or  any 
other  person  or  persons,  whatsoever ;  every 
person,  so  offending,  shall  be  deemed  guilty 
of  felony,  and  shall,  on  conviction  thereof, 
be  punished  by  fine,  not  exceeding  five 
thousand  dollars,  and  by  imprisonment,  and 
confinement  to  hard  labor,  not  exceeding 
-ten  years,  according  to  the  aggravation  of 
the  offence. 

19. — §  21.  That,  if  any  person  or  per- 
sons shall  falsely  make,  forge,  or  counter- 
feit, or  oause  or  procure  to  be  falsely  made, 
forged  or  counterfeited,  or  willingly  aid  or 
assist  in  falsely  making,  forging  or  counter- 
feiting any  coin,  in  the  resemblance  or  simi- 
litude of  any  copper  coin,  which  has  been, 
or  hereafter  may  be,  coined  at  the  mint  of 
the  United  States ;  or  shall  pass,  utter, 
publish,  or  sell,  or  attempt  to  pass,  utter, 
publish  or  sell,. or  bring  infto  the  United 
States,  from  any  foreign  place,  with  intent 
to  pass,  utter,  publish,  or  sell  as  true,  any 
such  false,  forged,  or  counterfeited  coin, 
with  intent  to  defraud  any  body  politic,  or 
corporate,  or  any  other  person  or  persons 
whatsoever  ;  every  person  so  offending,  shall 
be  deemed  guilty  of  felony,  and  shall,  on 
conviction  thereof,  be  punished  by  fine,  not 
exceeding  one  thousand  dollars,  and  by  im- 
prisonment, and  confinement  to  hard  labor, 
not  exceeding  three  years.  See  generally, 
1  J.  J.  Marsh.  202 ;  1  Bibb,  330 ;  2  Wash. 
282 ;  3  Call,  557 ;  5  S.  &  R.  48 ;  1  Dall. 
124 ;  2  Dana,  298  ;  8  Conn.  534 ;  4  Harr. 
&  MoHen.  199. 

20.— 5.  Act  of  March  3, 1849,  Minors 
Statutes  at  Large  of  U.  S.  397. 

21. — §  1.  That  there  shall  be,  from 
time  to*  time,  struck  and  coined  at  the  mint 
of  the  United  States,  and  the  branches 
thereof,  conformably  in  all  respects  to  law, 
(except  that  on  the  reverse  of  the  gold 
dollar  the  figure  of  the  eagle  shall  be 
omitted,)  and  conformably  in  all  respects 
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to  the  standard  for  gold  coins  now  esta- 
blished by  law,  coins  of  gold  of  the  follow- 
ing denominations  and  values,  viz.:  double 
eagles,  each  to  be  of  the  value  of  twenty 
dollars,  or  units,  and  gold  dollars,  each  to 
be  of  the  value  of  one  dollar,  or  unit. 

22. — §  2.  That,  for  all  sums  whatever, 
the  double  eagle  shall  be  a  legal  tender  for 
twenty  dollars,  and  the  gold  dollar  shall  be 
a  legal  tender  for  one  dollar. 

23. — §  3.  That  all  laws  now  in  force 
in  relation  to  the  coins  of  the  United  States, 
and  the  striking  and  coining  the  same, 
shall,  so  far  as  applicable,  have  full  force 
and  effect  in  relation  to  the  coins  herein 
authorized,  whether  the  said  laws  are  penal 
or  otherwise ;  and  whether  they  are  for  pre- 
venting counterfeiting  or  debasement,  for 
protecting  the  currency,  for  regulating  and 
guarding  the  process  of  striking  and  coining, 
and  the  preparations  therefor,  or  for  the  secu- 
rity of  the  coin,  or  for  any  other  purpose. 

24. — §  4.  That,  in  adjusting  the  weights 
of  gold  coins  henceforward,  the  following 
deviations  from  the  standard  weight  shall 
not  be  exceeded  in  any  of  the  single  pieces ; 
namely,  in  the  double  eagle,  the  eagle,  and 
the  half  eagle,  one  half  of  a  grain,  and  in 
the  quarter  eagle,  and  gold  dollar,  one 
quarter  of  a  grain ;  and  that,  in  weighing 
a  large  number  of  pieces  together,  when 
delivered  from  the  chief  coiner  to  the  trea- 
surer, and  from  the  treasurer  to  the  depo- 
sitors, the  deviation  from  the  standard 
weight  shall  not  exceed  three  pennyweights 
in  one  thousand  double  eagles ;  two  penny- 
weights in  one  thousand  eagles;  one  and 
one  half  pennyweights  in  one  thousand 
half  eagles ;  one  pennyweight  in  one  thou- 
sand quarter  eagles;  and  one  half  of  a 
pennyweight  in  one  thousand  gold  dollars. 

25.-6.  Act  of  March  3,  1851.  Mi- 
not's  Statutes  at  Large,  U.  S.  591. 

26.— §  11.  That  from  and  after  the 
passage  of  this  act,  it  shall  be  lawful  to 
coin  at  the  mint  of  the  United  States  and 
its  branches,  a  piece  of  the  denomination 
and  legal  value  of  three  cents,  or  three 
hundredths  of  a  dollar,  to  be  composed  of 
three-fourths  silver  and  One-fourth  copper, 
and  to  weigh  twelve  grains  and  three- 
eighths  of  a  grain ;  that  the  said  coin  shall 
bear  such  devices  as  shall  be  conspicuously 
different  from  those  of  the  other  silver 
coins,  and  of  the  gold  dollar,  but  having 
the  inscription  United  States  of  America, 
and  its  denomination  and  date ;  and  that  it 
shall  be  a  legal  tender  in  payment  of  debts 


for  all  sums  of  thirty  cents  and  under. 
And  that  no  ingots  shall  be  used  for  the 
coinage  of  the  three  cent  pieces  herein  au- 
thorized, of  which  the  quality  differs  more 
than  five  thousandths  from  the  legal  stand- 
ard; and  that  in  adjusting  the  weight  of 
the  said  coin,  the  following  deviations  from 
the  standard  weight  shall  not  be  exceeded, 
namely,  one  half  of  a  grain  in  the  single 
piece,  and  one  pennyweight  in  a  thousand 
pieces. 

Monet  bills,  legislation.  Bills  or  pro- 
jects of  laws  providing  for  raising  revenue, 
and  for  making  grants  or  appropriations  of 
the  public  treasure. 

2.  The  first  clause  of  the  seventh  sec- 
tion of  the  constitution  of  the  United  States 
declares,  "  all  bills  for  raising  revenue  shall 
originate  in  the  house  of  representatives ; 
but  the  senate  may  propose  or  concur  with 
amendments,  as  on  other  bills."  Vide  Story 
on  the  Const.  §  871  to  877. 

3.  What  bills  are  properly  "bills  for 
raising  revenue,"  in  the  sense  of  the  con- 
stitution, has  been  matter  of  some  discus- 
sion. Tucker's  Black.  App.  261  and  note ; 
Story,  §  877.  In  practice,  the  power  has 
been  confined  to  levy  taxes  in  the  strict 
sense  of  the  words,  and  has  not  been  under- 
stood to  extend  to  bills  for  other  purposes, 
which  may  incidentally  create  revenue. 
Story,  Ibid. ;  2  Elliott's  Debates,  283, 284. 

Money  counts,  pleadings.  The  common 
counts  in  an  action  of  assumpsit  are  so 
called,  because  they  are  founded  on  express 
or  implied  promises  to  pay  money  in  consi- 
deration of  a  precedent  debt ;  they  are  of 
four  descriptions :  1.  The  indebitatus  as* 
sumpsit.  (q.  v.)  2.  The  quantum  meruit. 
(q.  v.)  3.  The  quantum  valebant,  (q.  v.) 
and,  4.  The  account  stated,  (q.  v.) 

2.  Although  the  plaintiff  cannot  resort 
to  an  implied  promise  when  there  is  a  gene- 
ral contract,  yet  he  may,  in  many  oases, 
recover  on  the  common  counts,  notwith- 
standing there  was  a  special  agreement, 
provided  it  has  been  executed.  1  Camp. 
471 ;  12  East,  1 ;  7  Cranch,  Rep.  299 ; 
10  Mass.  Rep.  287  ;  7  Johns.  Rep.  132 : 
10  John.  Rep.  136;  5  Mass.  Rep.  39L 
It  is  therefore  advisable  to  insert  the  money 
counts  in  an  action  of  assumpsit,  when  suing 
on  a  special  contract.     1  Chit.  PI.  333,  4. 

Monet  had  and  received.  An  action 
of  assumpsit  will  lie  to  recover  money  to 
which  the  plaintiff  is  entitled,  and  which  in 
justice  and  equity,  when  no  rule  of  policy 
or  strict  law  prevents  it,  the  defendant 
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ought  to  refund  to  the  plaintiff,  and  which 
he  cannot  with  a  good  conscience  retain,  on 
a  count  for  money  had  and  received. '  6  S. 
&  R.  369;  10  S.  &  R.  219 ;  1  Dall.  148  ; 

2  Dall.  164 ;  3  J.  J.  Marsh.  175  ;  1  Harr. 
447;    1  Harr.  &  Gill.  258 ;   7  Mass.  288; 

6  Wend.  290 ;  13  Wend.  488 ;  Addis,  on 
Contr.  230. 

2.  When  the  money  has  been  received 
by  the  defendant  in  consequence  of  somo 
tortious  act  to  the  plaintiff's  property,  as 
when  he  cut  down  the  plaintiff's  timber  and 
sold  it,  the  plaintiff  may  waive  the  tort  and 
sue  in  assumpsit  for  money  had  and  re- 
ceived. IDall.  122;  1  Blackf.  181;  5 
Pick.  285 ;  1J.  J.  Marsh.  543 ;  4  Pick. 
452 ;  12  Pick.  120  ;  4  Binn.  374 ;  8  Watts, 
277 ;  4  Call,  451. 

3.  In  general  the  action  for  money  had 
and  received  lies  only  where  money  has 
been  received  by  the  defendant.  14  S.  & 
R.  179  ;  1  Pick.  204 ;  7  S.  &  R.  246 ;  1 
J.  J.  Marsh.  544  ;  3  J.  J.  Marsh.  6 ;  7  J. 
J.  Marsh.  100 ;  3  Bibb,  378 ;  11  John. 
464.  But  bank  notes  or  any  other  pro- 
perty received  as  money ,  will  be  considered 
for  this  purpose  as  money.     1 7  Mass.  560 ; 

3  Mass.  405  ;  14  Mass.  122 ;  Brayt.  24 ; 

7  Cowen,  622 ;  4  Pick.  74.  See  9  S.  & 
R.  11. 

4.  No  privity  of  contract  between  the 
parties  is  required  in  order  to  support  this 
action,  except  that  which  results  from  the 
feet  of  one  man's  having  the  money  of 
another,  which  he  cannot  conscientiously 
retain.  17  Mass.  563,  579.  See  2  Dall. 
54  ;  Mart.  &  Yerg.  221 ;  5  Conn.  71. 

Money  lent.  In  actions  of  assumpsit 
a  count  is  frequently  introduced  in  the 
declaration  charging  that  the  defendant 
promised  to  pay  the  plaintiff  for  money 
lent.  To  recover,  the  plaintiff  must  prove 
that  the  defendant  received  his  money,  but 
it  is  not  indispensable  that  it  should  be 
originally  lent.  If,  for  example,  money 
has  been  advanced  upon  a  special  contract, 
which  has  been  abandoned  and  rescinded, 
and  which  cannot  be  enforced,  the  law 
raises  an  implied  promise  from  the  person 
who  holds  the  money,  to  pay  it  back  as 
money  lent.  5  M.  &  P.  26  ;  7  Bing.  266 ; 
9  M.  AW.  729;  3  M.  &  W.  484.  Seel 
Chip.  214  ;  3  J.  J.  Marsh.  37. 

Monet  paid.  When  one  advances 
money  for  the  benefit  of  another  with  his 
consent,  or  at  his  express  request,  although 
he  be  not  benefited  by  the  transaction,  the 
creditor  may  recover  the  money  in  an  action 


of  assumpsit  declaring  for  money  paid  for 
the  defendant.  5  S.  &  R.  9.  But  one 
cannot  by  a  voluntary  payment  of  another's 
debt  make  himself  creditor  of  that  other, 

1  Const.  R.  472 ;  1  Gill.  &  John.  497 ;  5 
Cowen,  603 ;  10  John.  361 ;  14  John.  87 ; 

2  Root,  84 ;  2  Stew.  500 ;  4  N.  H.  Rep. 
138 ;  3  John.  434 ;  8  John.  436  ;  1  South. 
150. 

2.  Assumpsit  for  money  paid  will  not 
lie  where  property,  not  money,  has  been 
paid  or  received.  7  S.  &  R.  246  ;  3  Bibb, 
378;  14S.&R.  179;  10  S.  &  R.  75;  7 
J.  J.  Marsh.  18.    But  see  7  Cowen,  662. 

8.  But  where  money  has  been  paid  to 
the  defendant  either  for  a  just,  legal  or 
equitable  claim,  although  it  could  not  have 
been  enforced  at  law,  it  cannot  be  reco- 
vered as  money  paid.  See  Money  had  and 
received. 

4.  The  form  of  declaring  is  for  "  money 
paid  by  the  plaintiff  for  the  use  of  the 
defendant  and  at  his  request."  1  M.  &  W. 
511. 

MONITION,  practice.  In  those  courts 
which  use  the  civil  law  process,  (as  the 
court  of  admiralty,  whose  proceedings  are, 
under  the  provisions  of  the  acts  of  congress, 
to  be  according  to  the  course  of  the  civil 
law,)  it  is  a  process  in  the  nature  of  a  sum- 
mons ;  it  is  either,  general,  special,  or 
mixed. 

2. — 1.  The  general  monition  is  a  cita- 
tion or  summons  to  all  persons  interested, 
or,  as  is  commonly  said,  to  the  whole  world, 
to  appear  and  show  cause  why  the  libel  filed 
in  the  case  should  not  be  sustained,  and  the 
prayer  of  relief  granted.  This  iB  adopted 
in  prise  cases,  admiralty  suits  for  forfei- 
tures, and  other  suits  in  rem,  when  no  par- 
ticular individuals  are  summoned  to  answer. 
In  such  cases  the  taking  possession  of  the 
property  libeled,  and  this  general  citation 
or  nomination,  served  according  to  law,  are 
considered  constructive  notice  to  the  world 
of  tbe  pendency  of  the  suit ;  and  the  judg- 
ment rendered  thereupon  is  conclusive  upon 
the  title  of  the  property  which  may  be 
affected.  In  form,  the  monition  is  a  war- 
rant of  the  court,  in  an  admiralty  cause, 
directed  to  the  marshal  or  his  deputy,  com- 
manding him  in  the  name  of  the  president 
of  the  United  States,  to  give  public  notice, 
by  advertisements  in  such  newspapers  as 
the  court  may  select,  and  by  notifications 
to  be  posted  in  public  places,  that  a  libel 
has  been  filed  in  a  certain  admiralty  cause 
pending,  and  of  the  time  and  place  ap- 
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pointed  for  the  trial.  A  brief  statement 
of  the  allegations  in  the  libel  is  usually 
contained  in  the  monition.  The  monition 
is  served  in  the  manner  directed  in  the 
warrant. 

3. — 2.  A  special  monition  is  a  similar 
warrant,  directed  to  the  marshal  or  his  de- 
puty, requiring  him  to  give  special  notice 
to  certain  persons,  named  in  the  warrant, 
of  the  pendency  of  the  suit,  the  grounds 
of  it,  and  the  time  and  place  of  trial.  It 
is  served  by  delivery  of  a  copy  of  the  war- 
rant, attested  by  the  officer,  to  each  one  of 
the  adverse  parties,  or  by  leaving  the  same 
at  his  usual  place  of  residence;  but  the 
service  should  be  personal  if  possible. 
Clerke's  Prax.  tit.  21 ;  Dunlap's  Adm.  Pr. 
135. 

4. — 3.  A  mixed  monition  is  one  which 
contains  directions  for  a  general  monition 
to  all  persons  interested,  and  a  special 
summons  to  particular  persons  named  in 
the  warrant.  This  is  served  by  newspaper 
advertisements,  by  notifications  posted  in 
public  places,  and  by  delivery  of  a  copy  at- 
tested by  the  officer  to  each  person  specially 
named,  or  by  leaving  it  at  his  usual  place 
of  residence.  See  Dunlap's  Adm.  Pr. 
Index,  h.  t. ; '  Bett's  Adm.  Pr.  Index,  h.  t. 

MONITORY  LETTER,  eccl.  law.  The 
process  of  an  official,  a  bishop,  or  other  pre- 
late having  jurisdiction,  issued  to  compel, 
by  ecclesiastical  censures,  those  who  know 
of  a  crime  or  other  matter  which  requires  to 
be  explained,  to  come  and  reveal  it.  Merl. 
Repert.  h.  t. 

MONOCRACY.  A  government  by  one 
person  only. 

MONOCRAT.  A  monarch  who  governs 
alone ;  an  absolute  governor. 

MONOGAMY.  A  marriage  contracted 
between  one  man  and  one  woman,  in  exclu- 
sion of  all  the  rest  of  mankind  ;  it  is  used 
in  opposition  to  bigamy  and  polygamy. 
<q.  v.)  Wolff,  Dr.  de  la  Nat.  §  857.  The 
state  of  having  only  one  husband  or  one 
wife  at  one  time. 

MONOGRAM.  A  character  or  cipher 
composed  of  one  or  more  letters  interwoven, 
being  an  abbreviation  of  a  name. 

2.  A  signature  made  by  a  monogram 
would  perhaps  be  binding,  provided  it  could 
be  proved  to  have  been  made  and  intended 
as  a  signature.  1  Denio,  R.  471.  And 
there  seems  to  be  no  reason  why  such  a  sig- 
nature should  not  be  as  binding  as  one 
which  is  altogether  illegible.  See  Initial; 
Mark;  Signature. 


MONOMANIA,  med.  jur.  Insanity  only 
upon  a  particular  subject,  and  with  a  single 
delusion  of  the  mind. 

2.  The  most  simple  form  of  this  disorder 
is  that  in  which  the  patient  has  imbibed 
some  single  notion,  contrary  to  common 
sense  and  to  his  own  experience,  and  which 
seems,  and  no  doubt  really  is,  dependent  on 
errors  of  sensation.  It  is  supposed  the  mind 
in  other  respects  retains  its  intellectual 
powers.  In  order  to  avoid  any  civil  act 
done,  or  criminal  responsibility  incurred,  it 
must  manifestly  appear  that  the  act  in 
question  was  the  effect  of  monomania. 
Cyclop.  Pract.  Medicine,  title  Soundness 
and  Unsoundness  of  Mind ;  Dr.  Ray  on  In- 
sanity, §  203  ;  13  Ves.  89 ;  3 « Bro.  C.  C. 
444 ;  1  Addams'  R.  283 ;  Hagg.  R.  18 ; 
2  Addams'  R.  102 ;  2  Addams'  R.  79, 
94,  209 ;  5  Car.  &  P.  168 ;  Dr.  Burrows 
on  Insanity,  484,  485.  Vide  Delusion; 
Mania;  and  Trebuchet,  Jur.  de  la  Med. 
55  to  58. 

MONOPOLY,  commercial  law.  This 
word  has  various  significations.  1.  It  is 
the  abuse  of  free  commerce  by  which  one  or 
more  individuals  have  procured  the  advan- 
tage of  selling  alone  all  of  a  particular 
kind  of  merchandise,  to  the  detriment  of 
the  public. 

2. — 2.  All  combinations  among  mer- 
chants to  raise  the  price  of  merchandise  to 
the  injury  of  the  public,  is  also  said  to  be  a 
monopoly. 

3. — 3.  A  monopoly  is  also  an  institution 
or  allowance  by  a  grant  from  the  sovereign 
power  of  a  state,  by  commission,  letters- 
patent,  or  otherwise,  to  any  person,  or  cor- 
poration, by  which  the  exclusive  right  of 
buying,  selling,  making,  working,  or  using 
anything,  is  given.  Bac.  Abr.  h.  t.;  3  Inst. 
181. 

4.  The  constitutions  of  Maryland,  North 
Carolina,  and  Tennessee,  declare  that 
"  monopolies  are  contrary  to  the  genius  of  a 
free  government,  and  ought  not  to  be 
allowed." — Vide  art.  Copyright;  Patent. 

MONSTER,  physiology,  persons.  An 
animal  which  has  a  conformation  contrary 
to  the  order  of  nature.  Dunglison's  Human 
Physiol,  vol.  2,  p.  422. 

2.  A  monster,  although  born  of  a  woman 
in  lawful  wedlock,  cannot  inherit.  Those 
who  have  however  the  essential  parts  of  the 
human  form,  and  have  merely  some  defect 
of  conformation,  are  capable  of  inheriting, 
if  otherwise  qualified.  2  Bl.  Com.  246  j  1 
Book's  Med.  Jurisp.  366  ;  Co.  Litt.  7,  8 ; 
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Dig.  lib.  1,  t.  5, 1. 14 ;  1  Swift's  Syst.  331 ; 
Fred.  Code,  Pt.  1,  b.  1,  t.  4,  s.  4. 

3.  No  living  human  birth,  however 
much  it  may  differ  from  human  shape,  can 
be  lawfully  destroyed.  Traill.  Med.  Jur. 
47  :  see  Briand,  Med.  Leg.  lere  part.  c.  6, 
art.'  2,  §  3  j  1  Fodere,  Med.  Leg.  §  402- 
405. 

MONSTRANS  DE  DROIT.  Literally 
showing  of  right,  in  the  English  law,  is  a 
process  by  which  a  subject  claims  from  the 
crown  a  restitution  of  a  right.  Bac.  Ab. 
Prerogative,  E ;  3  Bl.  256  ;  1  And.  181 ;  5 
Leigh's  R.  512. 

MONSTRANS  DE  FAIT.  Literally, 
showing  of  a  deed ;  a  profert.  Bac.  Ab. 
Pleas,  Ac.  I  12,  n.  1. 

MONSTRAVERUNT,  WRIT  OF,  Eng. 
law,  A  writ  which  lies  for  the  tenants  of 
ancient  demesne  who  hold  by  free  charter, 
and  not  for  those  tenants  who  hold  by  copy 
of  court  roll,  or  by  the  rod,  according  to  the 
custom  of  the  manor.    F.  N.  B.  81. 

MONTES  PIETATIS,  or  Monts  de 
PittS.  The  name  of  institutions  established 
by  public  authority  for  lending  money  upon 
pledge  of  goods.  In  these  establishments  a 
fund  is  provided,  with  suitable  warehouses, 
and  .all  necessary  accommodations.  Direc- 
tors manage  these  concerns.  When  the 
money  for  which  the  goods  pledged  is  not 
returned  in  proper  time,  the  goods  are  sold 
to  reimburse  the  institutions. 

2.  These  establishments  are  found  prin- 
cipally on  the  continent  of  Europe.  With 
us  private  persons,  called  pawnbrokers, 
perform  this  office,  sometimes  with  doubtful 
fidelity.     See  Bell's  Com.  B.  5,  c.  2,  s.  2. 

MONTH.  A  space  of  time  variously 
computed,  as  it  is  applied  to  astronomical, 
civil  or  solar;  or  lunar  months. 

2.  The  astronomical  month  contains 
one-twelfth  part  of  the  time  employed  by 
the  sun  in  going  through  the  zodiac.  In 
law,  when  a  month  simply  is  mentioned,  it 
is  never  understood  to  mean  an  astronomical 
month. 

3.  The  civil  or  solar  month  is  that 
which  agrees  with  the  Gregorian  calendar, 
and  these  months  are  known  by  the  names 
of  January,  February,  March,  &o.  They 
are  composed  of  unequal  portions  of  time. 
There  are  seven  of  thirty  one  days  each, 
four  of  thirty,  and  one  which  is  sometimes 
composed  of  twenty-eight  days,  and  in  leap 
years,  of  twenty-nine. 

4.  The  lunar  month  is  composed  of 
twenty-eight  days  only.    When  a  law  is 


passed  or  contract  made,  and  the  month  is 
expressly  stated  to  be  solar  or  civil,  which 
is  expressed  by  the  term  calendar  month,  or 
when  it  is  expressed  to  be  a  lunar  month, 
no  difficulty  can  arise ;  but  when  time  is 
given  for  the  performance  of  an  act,  and 
the  word  month  simply  is  used,  so  that  the 
intention  of  the  parties  cannot  be  ascer- 
tained ;  then  the  question  arises,  how  shall 
the  mouth  be  computed  ?  By  the  law  of 
England  a  month  means  ordinarily,  in  com- 
mon contracts,  as,  in  leases,  a  lunar  month ; 
a  contract,  therefore,  made  for  a  lease  of 
land  for  twelve  months,  would  mean  a  lease 
for  forty-eight  weeks  only.  2  Bl.  Com. 
141 ;  6  Co.  R.  62  ;  6  T.  R.  224.  A  dis- 
tinction has  been  made  between  "  twelve 
months,"  and  "  a  twelve-month ;"  the  latter 
has  been  held  to  mean  a  year.  6  Co.  R. 
61. 

5.  Among  the  Greeks  and  Romans  the 
months  were  lunar,  and  probably  the  mode 
of  computation  adopted  m  the  English  law 
has  been  adopted  from  the  codes  of  these 
countries.     Clef  des  Lois  Rom.  mot  Mois. 

6.  But  in  mercantile  contracts,  a  month 
simply  signifies  a  calendar  month  ;  a  pro- 
missory note  to  pay  money  in  twelve  months, 
would  therefore  mean  a  promise  to  pay  in 
one  year,  or  twelve  calendar  months.  Chit, 
on  Bills,  406  ;  1  John.  Cas.  99 ;  3  B.  &  B. 
187 ;  1  M.  &  S.  Ill  j  Story  on  Bills,  §  148 ; 
Story,  P.  N.  §  218  ;  Bayl.  on  Bills,  c.  7  ; 
4  Kent,  Comm.  Sect.  56 ;  2  Mass.  170 ;  4 
Mass.  460 ;  6  Watts.  &  Serg.  179. 

7.  In  general,  when  a  statute  speaks  of 
a  month,  without  adding  "calendar/'  or 
other  words  showing  a  clear  intention,  it 
shall  be  intended  a  lunar  month.  Com. 
Dig.  Ann.  B  ;  4  Wend.  512 ;  15  John.  R. 
358.  See  2  Cowen,  R.  518 ;  Id.  605.  In 
all  legal  proceedings,  as  in  commitments, 
pleadings,  &c.  a  month  means  four  weeks. 
3  Burr.  R.  1455 :  1  Bl.  Rep.  450 :  Dougl. 
R.  446,  463. 

8.  In  Pennsylvania  and  Massachusetts, 
and  perhaps  some  other  states,  1  Hill.  Ab. 
118,  n.,  a  month  mentioned  generally  in  a 
statute,  has  been  construed  to  mean  a  cal- 
endar month.  2  Dall.  R.  302 ;  4  Dall. 
Rep.  143 ;  4  Mass.  R.  461 ;  4  Bibb.  R. 
105.  In  England,  in  the  ecclesiastical  law, 
months  are  computed  by  the  calendar. 
3  Burr.  R.  1455 ;  1  M.  &  S.  111. 

9.  In  New  York,  it  is  enacted  that 
whenever  the  term  "  month,"  or  "  months," 
is  or  shall  be  used  in  any  statute,  act,  deed, 
verbal  or  written  contract,  or  any  public  or 
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private  instrument  whatever,  it  shall  be 
construed  to  mean  a  calendar,  and  not  a 
lunar  month;  unless  otherwise  expressed. 
Rev.  Stat,  part  1,  o.  19,  tit.  1,  §  4.  Vide, 
generally,  2  Sim.  &  Stu.  476 ;  2  A.  K. 
Marsh.  Rep.  245 ;  3  John.  Gh.  Rep.  74 ;  2 
Campb.  294 ;  1  Esp.  R.  146 ;  6  T.  R.  224 ; 

1  M.  &  S.  Ill ;  3  East,  R.  407;  4  Moore, 
465 ;  1  Bl.  Rep.  150 ;  1  Bing.  307 ;  S.  C. 
8  Eng.  C.  L.  R.  328 ;  1  M.  &  S.  Ill ;  1 
Str.  652  ;  6  M.  &  S.  227 ;  3  Brod.  &  B. 
187 ;  S.  C.  7  Eng.  C.  L.  R.  404. 

MONUMENT.  A  thing  intended  to 
transmit  to  posterity  the  memory  of  some 
one ;  it  is  used,  also,  to  signify  a  tomb  where 
a  dead  body  has  been  deposited.  In  this 
sense  it  differs  from  a  cenotaph,  which  is  an 
empty  tomb.  Dig.  11,  7,  2,  6 ;  Id.  11,  7, 
2,42. 

MONUMENTS.  Permanent  landmarks 
established  for  the  purpose  of  ascertaining 
boundaries. 

2.  Monuments  may  be  either  natural  or 
artificial  objects,  as  rivers,  known  streams, 
springs,  or  marked  trees.  7  Wheat.  R.  10 ; 
6  Wheat.  R.  582  ;  9  Oranch,  178 ;  6  Pet. 
498 ;  Pet.  C.  C.  R.  64 ;  3  Ham.  284 ;  5 
Ham.  534 ;  5  N.  H.  Rep.  524 ;  3  Dev.  75. 
Even  posts  set  up  at  the  corners,  5  Ham. 
534,  and  a  clearing,  7  Oowen,  723,  are 
considered  as  monuments.  Sed  vide  3 
Dev.  75. 

3.  When  monuments  are  established, 
they  must  govern,  although  neither  courses, 
nor  distances,  nor  computed  contents  cor- 
respond. 5  Cowen,  346 ;  1  Cowen,  605 ; 
6  Cowen,  706 ;  7  Cowen,  723 ;  6  Mass.  131 ; 

2  MasB.  380;  3  Pick.  401 ;  5  Pick.  135 ;  3 
Gill  &  John.  142 ;  5  Har.  &  John.  163, 255 ; 
2  Id.  260 ;  Wright,  176 ;  5  Ham.  584 ;  1  H. 
&  McH.  355 ;  2  H.  &  McH.  416 ;  Cooke, 
L46 ;  1  Call,  429 ;  3  Call,  239 ;  3  Fairf.  325 ; 
4H.  &M.  125;  1  Hayw.  22;  5  J.J.  Marsh. 
578 ;  8  Hawks,  91 ;  3  Murph.  88 ;  4  Monr. 
32  ;  5  Monr.  175 ;  2  Overt.  200 ;  2  Bibb, 
493 ;  S.  C.  6  Wheat  582 ;  4  W.  C.  C. 
Rep.  15.     Vide  Boundary. 

MOORING,  mar.  law.  The  act  of  arriv- 
ing of  a  ship  or  vessel  at  a  particular  port, 
and  there  being  anchored  or  otherwise  fast- 
ened to  the  shore. 

2.  Policies  of  insurance  frequently  con- 
tain a  provision  that  the  ship  is  insured  from 
one  place  to  another,  "  and  till  there  moored 
twenty-four  hours  in  good  safety."  As  to 
what  shall  be  a  sufficient  mooring,  see  1 
Marsh.  Ins.  262 ;  Park,  on  Ins.  35 ;  2  Str. 
1251 ;  3.  T.  R.  362. 


MOOT,  English  law.  A  term  used  in 
the  inns  of  court,  signifying  the  exercise 
of  arguing  imaginary  cases,  which  young 
barristers  and  students  used  to  perform  at 
certain  times,  the  better  to  be  enabled  by 
this  practice  to  defend  their  clients'  cases. 
A  moat  question  is  one  which  has  not  been 
decided.  A 

MORA,  IN,  civil  law.  This  term,  in 
mora,  is  used  to  denote  that  a  party  to  a 
contract,  who  is  obliged  to  do  anything,  has 
neglected  to  perform  it,  and  is  in  default. 
Story  on  BaUm.  §  123,  259 ;  Jones  on 
Bailm.  70 ;  Poth.  Pret  a  Usage,  o.  2,  §  2, 
art.  2,  n.  60 ;  Encyclopedic,  mot  Demeuro ; 
Broderode,  mot  Mora. 

Mora,  estates.  A  moor,  barren  or  un- 
profitable ground ;  marsh ;  a  heath.  1  Inst. 
5 ;  Fleta,  lib.  2,  o.  71. 

MORAL  EVIDENCE.  That  evidence 
which  is  not  obtained  either  from  intuition 
or  demonstration.  It  consists  of  those  con- 
victions of  the  mind,  which  are  produced 
by  the  use  of  the  senses,  the  testimony  of 
men,  and  analogy  or  induction*  It  is  used 
in  contradistinction  to  mathematical  evi- 
dence, (q.  v.)    3  Bouv.  Inst.  n.  3050. 

Moral  insanity,  med.  iur.  A  term 
used  by  medical  men,  whicn  has  not.  yet 
acquired  much  reputation  in  the  courts. 
Moral  insanity  is  said  to  consist  in  a  morbid 
perversion  of  the  moral  feelings,  affections, 
inclinations,  temper,  habits,  and  moral  dis- 
positions, without  any  notable  lesion  of  the 
intellect,  or  knowing  and  reasoning  facul- 
ties, and  particularly  without  any  maniacal 
hallucination.  Prichard,  art.  Insanity,  in 
Cyclopaedia  of  Practical  Medicine. 

2.  It  is  contended  that  some  human 
beings  exist,  who,  in  consequence  of  a  de- 
ficiency in  the  moral  organs,  are  as  blind 
to  the  dictates  of  justice,  as  others  are  deaf 
to  melody.  Combe,  Moral  Philosophy, 
Lect.  12. 

3.  In  some,  this  species  of.  malady  is  said 
to  display  itself  in  an  irresistible  propensity 
to  commit  murder ;  in  others,  to  commit 
theft,  or  arson.  Though  most  persons 
afflicted  with  this  malady  commit  such 
crimes,  there  are  others  whose  disease  is 
manifest  in  nothing  but  irascibility.  An- 
nals D'Hygi&ne,  torn.  i.  p.  284.  Many  are 
subjected  to  melancholy  and  dejection, 
without  any  delusion  or  illusion.  This, 
perhaps,  without  full  consideration,  has 
been  judicially  declared  to  be  a  "  ground- 
less theory."  The  courts,  and  law  writers, 
have  not  given  it  their  full  assent.    1  Chit. 
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Med.  Jur.  352 ;  1  Beck,  Med.  Jar.  553 ; 
Ray,  Med.  Jur.  Prel.  Views,  §  23,  p.  49. 

Moral  obligation.  A  duty  which  one 
owes,  and  which  he  ought  to  perform,  but 
which  he  is  not  legally  bound  to  fulfil. 

2.  These  obligations  are  of  two  kinds : 
1st.  Those  founded  on  a  natural  right ;  as,  the 
obligation  to  be  charitable,  which  can  never 
be  enforced  by  law.  2d.  Those  which  are 
supported  by  a  good  or  valuable  antecedent 
consideration ;  as,  where  a  man  owes  a  debt 
barred  by  the  act  of  limitations,  this  cannot 
be  recovered  by  law,  though  it  subsists  in 
morality  and  conscience ;  but  if  the  debtor 
promise  to  pay  it,  the  moral  obligation  is  a 
sufficient  consideration  for  the  promise,  and 
the  creditor  may  maintain  an  action  of  as- 
sumpsit, to  recover  the  money.  1  Bouv. 
Inst.  n.  623. 

MORATUR  IN  LEGE.  He  demurs 
in  law.  He  rests  on  the  pleadings  of  the 
case,  and  abides  the  judgment  of  the  court. 

MORGANTIC  MARRIAGE.  During 
the  middle  ages,  there  was  an  intermediate 
estate  between  matrimony  and  concubinage, 
known  by  this  name.  It  is  defined  to  be  a  law- 
ful and  inseparable  conjunction  of  a  single 
man,  of  noble  and  illustrious  birth,  with 
a  single  woman  of  an  inferior  or  plebeian 
station,  upon  this  condition,  that  neither 
the  wife  nor  children  should  partake  of  the 
title,  arms,  or  dignity  of  the  husband,  nor 
succeed  to  his  inheritance,  but  should  have 
a  certain  allowance  assigned  to  them  by  the 
morgantic  contract.  The  marriage  ceremony 
was  regularly  performed ;  the  union  was  for 
life  ana  indissoluble ;  and  the  children  were 
considered  legitimate,  though  they  could  not 
inherit.  Fred.  Code,  book  2,  art.  3 ;  Poth. 
Du  Marriage,  1,  c.  2,  s.  2 ;  Shelf.  M.  &  D. 
10 ;  Pruss.  Code,  art.  835. 

MORT  D'ANCESTOR.  An  ancient 
and  now  almost  obsolete  remedy  in  the 
English  law.  An  assize  of  mort  d'- *  ancestor 
was  a  writ  which  was  sued  out  where,  after 
the  decease  of  a  man's  ancestor,  a  stranger 
abated,  and  entered  into  the  estate*  1  Co. 
Litt.  159.  The  remedy  in  such  case  is  now 
to  bring  ejectment. 

MORTGAGE,  contracts,  conveyancing. 
Mortgages  are  of  several  kinds:  as  they 
concern  the  kind  of  property  mortgaged, 
they  are  mortgages  of  lands,  tenements,  and 
hereditaments,  or  of  goods  and  chattels ;  as 
they  affect  the  title  of  the  thing  mortgaged, 
*J*ey  are  legal  and  equitable. 

2.  In  equity  all  kinds  of  property,  real 
or  personal,  which  are  capable  of  an  abso- 


lute sale,  may  be  the  subject  of  a  mortgage; 
rights  in  remainder  and  reversion,  fran- 
chises, and  choses  in  action,  may,  therefore, 
be  mortgaged.  But  a  mere  possibility  or 
expectancy,  as  that  of  an  heir,  cannot.  2 
Story,  Eq.  Jur.  §  1021;  4  Kent,  Com, 
144;  1  Powell,  Mortg.  17,  23;  3  Meri. 
667. 

3.  A  legal  mortgage  of  lands  may  be 
described  to  be  a  conveyance  of  lands,  by 
a  debtor  to  his  creditor,  as  a  pledge  and 
security  for  the  repayment  of  a  sum  of 
money  borrowed,  or  performance  of  a  cove- 
nant; 1  Watts,  R.  140;  with  a  proviso, 
that  such  conveyance  shall  be  void  on  pay- 
ment of  the  money  and  interest  on  a  certain 
day,  or  the  performance  of  such  covenant 
by  the  time  appointed,  by' which  the  con- 
veyance of  the  land  becomes  absolute  at 
law,  yet  the  mortgagor  has  an  equity  of 
redemption,  that  is,  a  right  in  equity  on 
the  performance  of  the  agreement  within  a 
reasonable  time,  to  call  for  a  re-conveyance 
of  the  land.  Cruise,  Dig.  t.  15,  o.  1,  s.  11 ; 

1  Pow.  on  Mortg.  4  a,  n.;  2  Chip.  100 ;  1 
Pet.  R.  386 ;  2  Mason,  531 ;  13  Wend. 
485 ;  5  Verm.  532 ;  1  Yeates,  579 ;  2  Pick. 
211. 

4.  It  is  an  universal  rule  in  equity  that 
once  a  mortgage,  always  a  mortgage;  2 
Cowen,  R.  324 ;  1  Yeates,  R.  584 ;  every 
attempt,  therefore,  to  defeat  the  equity  of 
redemption,  must  fail.  See  Equity  of  Re- 
demption. 

5.  As  to  the  form,  such  a  mortgage 
must  be  in  writing,  when  it  is  intended  to 
convey  the  legal  title.  1  Penna.  R.  240. 
It  is  either  in  one  single  deed  which  con- 
tains the  whole  contract — and  which  is  the 
usual  form — or  it  is  two  separate  instru- 
ments, the  one  containing  an  absolute  con- 
veyance, and  the  other  a  defeasance.  2 
Johns.  Ch.  Rep.  189 ;  15  Johns.  R.  555 ; 

2  Greenl.  R.  152 ;  12  Mass.  456 ;  7  Pick. 
157 ;  3  Wend.  208  ;  Addis.  357 ,  6  Watts, 
405 ;  3  Watts,  188 ;  3  Fairf.  346 ;  7  Wend. 
248.  But  it  may  be  observed  in  general, 
that  whatever  clauses  or  covenants  there 
are  in  a  conveyance,  though  they  seem  to 
import  an  absolute  disposition  or  con- 
ditional purchase,  yet  if,  upon  the  whole, 
it  appears  to  have  been  the  intention  of  the 
parties  that  such  conveyance  should  be  a 
mortgage  only,  or  pass  an  estate  redeem- 
able, a  court  of  equity  will  always  so  con- 
strue it.  Vera.  183,  268,  894 ;  Prec.  Ch. 
95 ;  1  Wash.  R.  126 ;  2  Mass.  R.  493  .  4 
John.  R.  186 ;  2  Cain.  Er.  124. 
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6.  As  the  money  borrowed  on  mortgage 
is  seldom  paid  on  the  day  appointed,  mort- 
gages have  now  become  entirely  subject  to 
the  court  of  chancery,  where  it  is  an  estab- 
lished rule  that  the  mortgagee  holds  the 
estate  merely  as  a  pledge  or  security  for  the 
repayment  of  his  money ;  therefore  a  mort- 
gage is  considered  in  equity  as  personal 
estate. 

7.  The  mortgagor  is  held  to  be  the  real 
owner  of  the  land,  the  debt  being  con- 
sidered the  principal,  and  the  land  the 
accessory ;  whenever  the  debt  is  discharged, 
the  interest  of  the  mortgagee  in  the  lands 
determines  of  course,  and  he  is  looked  on 
in  equity  as  a  trustee  for  the  mortgagor. 

8.  An  equitable  mortgage  of  lands  is 
one  where  the  mortgagor  does  not  convey 
regularly  the  land,  but  does  some  act  by 
which  he  manifests  his  determination  to 
bind  the  same  for  the  security  of  a  debt  he 
owes.  An  agreement  in  writing  to  transfer 
an  estate  as  a  security  for  the  repayment  of 
a  sum  of  money  borrowed,  or  even  a  deposit 
of  title  deeds,  and  a  verbal  agreement,  will 
have  the  same  effect  of  creating  an  equitable 
mortgage.  1  Kawle,  Bep.  328  ;  5  Wheat. 
B.  284 ;  1  Cox's  Bep.  211.  But  in  Penn- 
sylvania there  is  no  such  a  thing  as  an  equit- 
able mortgage.  3  P.  S.  B.  233.  Such  an 
agreement  will  be  carried  into  execution  in 
equity  against  the  mortgagor,  or  any  one 
claiming  under  him  with  notice,  either  actual 
or  constructive,  of  such  deposit  having  been 
made.  1  Bro.  C.  C.  269 ;  2  Dick.  759 ; 
2  Anstr.  427 ;  2  East,  B.  486 ;  9  Ves.  jr. 
115  j  11  Ves.  jr.  398,  403 ;  12  Ves.  jr.  6, 
192  ;  1  John.  Cas.  116 ;  2  John.  Ch.  B. 
608 ;  2  Story,  Eq.  Jur.  §  1020.  Miller, 
Eq.  Mortg.  passim. 

9.  A  mortgage  of  goods  is  distinguish- 
able from  a  mere  pawn.  5  Verm.  532 ;  9 
Wend.  80 ;  8  John.  96.  By  a  grant  or 
conveyance  of  goods  in  gage  or  mortgage, 
the  whole  legal  title  passes  conditionally  to 
the  mortgagee,  and  if  not  redeemed  at  the 
time  stipulated,  the  title  becomes  absolute 
at  law,  though  equity  will  interfere  to  com- 
pel a  redemption.  But  in  a  pledge,  a  special 
property  only  passes  to  the  pledgee,  the 
general  property  remaining  in  the  pledger. 
There  have  been  some  oases  of  mortgages 
of  ^  chattels,  which  have  been  held  valid 
without  any  actual  possession  in  the  mort- 
gagee ;  but  they  stand  upon  very  peculiar 
grounds  and  may  be  deemed  exceptions  to 
the  general  rule.  2  Pick.  B.  607 ;  5  Pick. 
B.  59 ;   5  Johns.  B.  261 ;    Sed  vide  12 


Mass.  B.  300 ;  4  Mass.  B.  352 ;  6  Mass. 
B.  422 ;  15  Mass.  B.  477 ;  5  S.  &  B.  275 ; 
12  Wend.  277 :  15  Wend.  212,  244 ;  1 
Penn.  57.  Vide,  generally,  Powell  on 
Mortgages ;  Cruise,  Dig.  tit.  15 ;  Viner, 
Ab.  h.  t.;  Bac.  Ab.  h.  t.;  Com*  Dig.  h.  t.; 
American  Digests,  generally,  h.  t.;  New 
York  Bev.  Stat.  p.  2,  c.  8 ;  9  Wend.  80 ; 
9  Greenl.  79 ;  12  Wend.  61 ;  2  Wend. 
296 ;  3  Cowen,  166 ;  9  Wend.  345 ;  12 
Wend.  297  ;  5  Greenl.  96 ;  14  Pick.  497 ; 
3  Wend.  348  ;  2  Hall,  63  ;  2  Leigh,  401 , 
15  Wend.  244 ;  Bouv.  Inst.  Index,  h.  t. 

10.  It  is  proper  to  observe  that  a  con- 
ditional sale  with  the  right  to  repurchase 
very  nearly  resembles  a  mortgage ;  but  they 
are  distinguishable.  It  is  said  that  if  the 
debt  remains,  the  transaction  is  a  mortgage, 
but  if  the  debt  is  extinguished  by  mutual 
agreement,  or  the  money  advanced  is  not 
loaned,  but  the  grantor  has  a  right  to  re- 
fund it  in  a  given  time,  and  have  a  recon- 
veyance, this  is  a  conditional  sale.  2  Edw. 
B.  138 :  2  Call,  B.  354 ;  5  Gill  k  John. 
82 ;  2  Yerg.  B.  6 ;  6  Yerg.  B.  96 ;  2  Sum- 
ner, B.  487 ;  1  Paige,  B.  56 ;  2  Ball  & 
Beat.  274.  In  cases  of  doubt,  however, 
courts  of  equity  will  always  lean  in  favor 
of  a  mortgage.  7  Cranch,  B.  237 ;  2  Desaus. 
564. 

11.  According  to  the  laws  of  Louisi- 
ana a  mortgage  is  a  right  granted  to  the 
creditor  over  the  property  of  his  debtor, 
for  the  security  of  his  debt,  and  gives  him 
the  power  of  having  the  property  seized  and 
sold  in  default  of  payment.  Civ.  Code  of 
Lo.  art.  3245. 

12.  Mortgage  is  conventional,  legal  or 
judicial.  1st.  The  conventional  mortgage 
is  a  contract  by  which  a  person  binds  the 
whole  of  his  property,  or  a  portion  of  it 
only,  in  favor  of  another,  to  secure  the 
execution  of  some  engagement,  but  without 
divesting  himself  of  the  possession.  Civ. 
Code,  art.  8257. 

13. — 2d.  Legal  mortgage  is  that  which 
is  created  by  operation  of  law :  this  is  also 
called  tacit  mortgage,  because  it  is  estab- 
lished by  the  law,  without  the  aid  of  any 
agreement.  Art.  3279.  A  few  examples 
will  show  the  nature  of  this  mortgage. 
Minors,  persons  interdicted,  and  absentees, 
have  a  legal  mortgage  on  the  property  of 
their  tutors  and  curators,  as  a  security  for 
their  administration  ;  and  the  latter  have  a 
mortgage  on  the  property  of  the  former  for 
advances  which  they  have  made.  The  pro- 
perty of  persons  who,  without  being  law- 
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folly  appointed  curators  or  tutors  of  minors, 
Ac.,  interfere  with  their  property,  is  bound 
by  a  legal  mortgage  from  the  day  on  which 
the  first  act  of  interference  was  done. 

14. — 3d.  The  judicial  mortgage  is  that 
resulting  from  judgments,  whether  these  be 
rendered  on  contested  cases  or  by  default, 
whether  they  be  final  or  provisional,  in  favor 
of  the  person  obtaining  them.     Art.  3289. 

15.  Mortgage,  with  respect  to  the  man- 
ner in  which  it  binds  the  property,  is  divided 
into  general  mortgage,  or  special  mortgage. 
General  mortgage  is  that  which  binds  all 
the  property,  present  or  future,  of  the 
debtor.  Special  mortgage  is  that  which 
binds  only  certain  specified  property.  Art. 
3255. 

16.  The  following  objects  are  alone  sus- 
ceptible of  mortgage :  1.  Immovables,  sub- 
ject to  alienation,  and  their  accessories 
considered  likewise  as  immovable.  2.  The 
usufruct  of  the  same  description  of  pro- 
perty with  its  accessories  during  the  time 
of  its  duration.  3.  Slaves.  4.  Ships  and 
other  vessels.     Art.  3256. 

MORTGAGEE,  estates,  contracts.  He 
to  whom  a  mortgage  is  made. 

2.  He  is  entitled  to  the  payment  of  the 
money  secured  to  him  by  the  mortgage ;  he 
has  the  legal  estate  in  the  land  mortgaged, 
and  may  recover  it  in  ejectment;  on  the 
other  hand  he  cannot  commit  waste;  4 
Watts,  R.  460  ;  he  cannot  make  leases  to 
the  injury  of  the  mortgagor ;  and  he  must 
account  for  the  profits  he  receives  out  of 
the  thing  mortgaged  when  in  possession. 
Cruise,  Dig.  tit.  15,  c.  2. 

MORTGAGOR,  estates,  contracts.  He 
who  makes  a  mortgage. * 

2.  He  has  rights,  and  is  liable  to  cer- 
tain duties  as  such.  1.  He  is  quasi  tenant 
at  will ;  he  is  entitled  to  an  equity  of  re- 
demption after  forfeiture.  2.  He  cannot 
commit  waste,  nor  make  a  lease  injurious  to 
the  mortgagee.  As  between  the  mortgagor 
and  third  persons,  the  mortgagor  is  owner 
of  the  land.  Dougl.  632 ;  4  M'Cord,  R. 
340 ;  3  Fairf.  R.  243 ;  but  see  3  Pick.  R. 
204 ;  1  N.  H.  Rep.  171  j  2  N.  H.  Rep.  16 ; 
10  Conn.  R.  243 ;  1  Vera.  3 ;  2  Vera.  621 ; 
1  Atk  605.  He  can,  however,  do  nothing 
which  will  defeat  the  rights  of  the  mort- 
6  gagee,  as,  to  make  a  lease  to  bind  him. 
Dougl.  21.  Vide  Mortgagee  r  2  Jack.  & 
Walk.  194. 

MORTIFICATION,  Scotch  law.  This 
term  is  nearly  synonymous  with  mortmain. 

MORTMAIN.     An  unlawful  alienation 
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of  lands  or  tenements  to  any  corporation, 
sole  or  aggregate,  ecclesiastical  or  temporal. 
These  purchases  having  been  chiefly  made 
by  religious  houses,  in  consequence  of  which 
lands  became  perpetually  inherent  in  one 
dead  hand,  this  has  occasioned  the  general 
appellation  of  mortmain  to  be  applied  to 
such  alienations.  2  Bl.  Com.  268;  Co. 
Litt.  2  b ;  Ersk.  Inst.  B.  2,  t.  4,  9.  10 ; 
Barr.  on  the  Stat.  27,  97. 

2.  Mortmain  is  also  employed  to  desig- 
nate all  prohibitory  laws,  which  limit,  re- 
strain, or  annul  gifts,  grants,  or  devises  of 
lands  and  other  corporeal  hereditaments  to 
charitable  uses.  2  Story,  Eq.  Jur.  §  1137, 
note  1.     See  Shelf,  on  Mortm.  2,  3. 

MORTUARIES,  Eng.  law.  These  are 
a  sort  of  ecclesiastical  heriots,  being  a  cus- 
tomary gift  claimed  by  and  due  to  the 
minister,  in  many  parishes,  on  the  death  of 
the  parishioner.     2  Bl.  Com.  425. 

MORTUUM  VADIUM.  A  mortgage; 
a  dead  pledge. 

MORTUUS  EST.  A  return  made  by 
the  sheriff,  when  the  defendant  is  dead,  as 
an  excuse  for  not  executing  the  writ.  4 
Watts,  270,  276. 

MOTHER,  domestic  relations.  A  woman 
who  has  borne  a  child. 

2.  It  is  generally  the  duty  of  a  mother 
to  support  her  child,  when  she  is  left  a 
widow,  until  he  becomes  of  age,  or  is  able 
to  maintain  himself;  8  Watts,  R.  366  ;  and 
even  after  he  becomes  of  age,  if  he  be 
chargeable  to  the  public,  she  may,  perhaps, 
in  all  the  states,  be  compelled,  when  she  has 
sufficient  means,  to  support  him.  But  when 
the  ohild  has  property  sufficient  for  his  sup- 
port, she  is  not,  even  during  his  minority, 
obliged  to  maintain  him.  1  Bro.  C.  C.  387 ; 
2  Mass.  R.  415 ;  4  Mass.  R.  97. 

3.  When  the  father  dies  without  leaving 
a  testamentary  guardian,  at  common  law, 
the  mother  is  entitled  to  be  the  guardian 
of  the  person  and  estate  of  the  infant,  until 
he  arrives  at  fourteen  years,  when  he  is  able 
to  choose  a  guardian.  Litt.  sect.  123  ;  3 
Co.  38  ;  Co.  Litt.  84  b ;  2  Atk.  14 ;  Com 
Dig.  B,  D,  E ;  7  Ves.  348.  See  10  Mass. 
135, 140 ;  15  Mass.  272 ;  4  Binn.  487 ;  4 
Stew.  &  Port.  123 ;  2  Mass.  415 ;  Harper, 
R.  9 ;  1  Root,  R.  487. 

4.  In  Pennsylvania,  the  orphans'  court 
will,  in  such  case,  appoint  a  guardian  until 
the  infant  shall  attain  his  fourteenth  year. 
During  the  joint  lives  of  the  parents,  (q.  v.) 
the  father  (q.  v.)  is  alone  responsible  for  the 
support  of  the  children ;  and  has  the  only 
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control  over  them,  except  when  in  special 
cases  the  mother  is  allowed  to  have  posses- 
sion of  them.     1  P.  A.  Browne's  Rep*  143 ; 

5  Binn.  R.  520 ;  2  Serg.  &  Rawle,  174. 
Vide  4  Binn.  R.  492,  494. 

5.  The  mother  of  a  bastard  child,  as 
natural  guardian,  has  a  right  to  the  custody 
and  control  of  such  child,  and  is  vbound  to 
maintain  it.  2  Mass.  109 ;  12  Mass.  387, 
433 ;   2  John.  375 ;    15  John.  208 ;   6  S. 

6  R.  255 ;  1  Ashmead,  55. 
MOTHER-IN-LAW.    In  Latin  socrus. 

The  mother  of  one's  wife,  or  of  one's  hus- 
band. 

MOTION,  practice.  An  application  to  a 
court  bj  one  of  the  parties  in  a  cause,  or  his 
counsel,  in  order  to  obtain  some  rule  or  or- 
der of  court,  whioh  he  thinks  becomes  neces- 
sary in  the  progress  of  the  cause,  or  to  get 
relieved  in  a  summary  manner,  from  some 
matter  which  would  work  injustice. 

2.  When  the  motion  is  made  on  some 
matter  of  fact,  it  must  be  supported  by  an 
affidavit  that  such  facts  are  true ;  and  for 
this  purpose,  the  party's  affidavit  will  be  re- 
ceived, though  it  cannot  be  read  on  the 
hearing.  1  Binn.  R.  145 ;  S.  P.  2  Yeates' 
R.  546.  Vide  3  Bl.  Com.  304 ;  2  Sell.  Pr. 
356 ;  15  Vin.  Ab.  495  ;  Grab.  Pr.  542 ; 
Smith's  Ch.  Pr.  Index,  h.  t. 

MOTIVE.  The  inducement,  cause  or 
reason  why  a  thing  is  done. 

2.  When  there  is  suoh  a  mistake  in  the 
motive,  that  had  the  truth  been  known,  the 
contract,  would  not  have  been  made,  it  is 
generally  void.  For  example,  if  a  man 
should,  after  the  death  of  Titius,  of  which 
he  was  ignorant,  insure  his  life,  the  error  of 
the  motive  would  avoid  the  contract.  Toull. 
Dr.  Civ.  Fr.  liv.  3,  c.  2,  art.  1.  Or,  if 
Titius  should  sell  to  Livius  his  horse,  which 
both  parties  supposed  to  be  living  at  some 
distance  from  the  place  where  the  contract 
was  made,  when,  in  fact,  the  horse  was  then 
dead,  the  contract  would  be  void.  Poth. 
Vente,  n.  4 ;  2  Kent,  Com.  367.  When 
tbe  contract  is  entered  into  under  circum- 
stances of  clear  mistake  or  surprise,  it  will 
not  be  enforced.  See  the  following  autho- 
rities on  this  subject.  1  Ruse.  &  M.  527  ; 
1  Ves.  jr.  221 ;  4  Price,  135 ;  1  Ves.  jr. 
210 ;  Atkinson  on  Titl.  144.  Vide  Cause; 
Consideration. 

3.  The  motive  of  prosecutions  is  fre- 
quently an  object  of  inquiry,  particularly 
when  the  prosecutor  is  a  witness,  and  in  his 
oase,  as  that  of  any  other  witness,  when  the 
motion  is  ascertained  to  be  bad,  as  a  desire 


of  revenge  for  a  real  or  supposed  injury,  the 
credibility  of  the  witness  will  be  much 
weakened,  though  this  will  not  alone  ren- 
der him  incompetent.  See  Evidence;  Wit- 
ness. 

MOURNING.  This  word  has  several 
significations.  1.  It  is  the  apparel  worn  at 
funerals,  and  for  a  time  afterwards,  in  order 
to  manifest  grief  for  the  death  of  some  one, 
and  to  honor  his  memory.  2.  The  expenses 
paid  for  such  apparel. 

2.  It  has  been  held,  in  England,  that  a 
demand  for  mourning  furnished  to  the  widow 
and  family  of  the  testator,  is  not  a  funeral 
expense.  2  Carr.  &  P.  207.  Vide  14  Ves. 
346 ;  1  Ves.  &  Bea.  364.  See  2  Bell's 
Comm.  156. 

MOVABLES,  estates.  Such  subjects  of 
property  as  attend  a  man's  person  wherever 
he  goes,  in  contradistinction  to  things  im- 
movable, (q.  v.) 

2.  Things  movable  by  their  nature  are 
such  as  may  be  carried  from  one  place  to 
another,  whether  they  move  themselves,  as 
cattle,  or  cannot  be  removed  without  an  ex- 
traneous power,  as  inanimate  things.  Mova- 
bles are  further  distinguished  into  such  as 
are  in  possession,  or  which  are  in  the  power 
of  the  owner,  as,  a  horse  in  actual  use,  a 
piece  of  furniture  in  a  man's  own  house ;  or 
suoh  as  are  in  the  possession  of  another,  and 
can  only  be  recovered  by  action,  which  are 
therefore  said  to  be  in  action,  as  a  debt. 
Vide  art.  Personal  Property,  and  Fonbl. 
Ea.  Index,  h.  t. ;  Pow.  Mortg.  Index,  h.  t.; 
2  BL  Comm.  384 ;  Civ.  Code  of  Lo.  art. 
464  to  472 ;  1  Bouv.  Inst.  n.  462. 

MULATTO.  A  person  born  of  one  white 
and  one  black  parent.  7  Mass.  R.  88 ;  2 
Bailey,  558. 

MULCT,  punishment.  A  fine  imposed 
on  the  conviction  of  an  offence. 

Mulct,  commerce.  An  imposition  laid 
on  ships  or  goods  by  a  company  of  trade, 
for  the  maintenance  of  consuls  and  the  like. 
Obsolete. 

MULIER.  A  woman,  a  wife ;  sometimes 
it  is  used  to  designate  a  marriageable  virgin, 
and  in  other  cases  the  word  mulier  is  em- 
ployed in  opposition  to  virgo.  Poth.  Pand. 
torn.  22,  h.  t.  In  its  most  proper  significa- 
tion, it  means  a  wife. 

2.  A  sop  or  a  daughter,  born  of  a  lawful 
wife,  is  called  filitis  mulieratus  or  filia  mu- 
lierata,  a  son  mulier,  or  a  daughter  mulier. 
The  term  is  used  always  in  contradistinction 
to  a  bastard ;  mulier  being  always  legitimate. 
Co.  Litt.  243. 
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8.  When  a  man  has  a  bastard  son,  and 
afterwards  marries  the  mother,  and  has  by 
her  another  son,  the  latter  is  called  the 
mulier  puisne.    2  Bl.  Com.  248. 

MULTIFARIOUSNESS,  equity  plead- 
ing. By  multifariousness  in  a  bill,  is  un- 
derstood the  improperly  joining  in  one  bill 
distinct  matters,  and  thereby  confounding 
them ;  as,  for  example,  the  uniting  in  one 
bill,  several  matters,  perfectly  distinct  and 
unconnected,  against  one  defendant;  or  the 
demand  of  several  matters  of  distinct  na- 
tures, against  several  defendants  in  the 
same  bill.  Coop.  Eq.  PI.  182;  Mitf.  by 
Jeremy,  181 ;  2  Mason's  R.  201 ;  18  Yes. 
80 ;  Hardr.  R.  337 ;  4  Cowen's  R.  682 ; 
4  Bouv.  Inst.  n.  4165. 

2.  In  order  to  prevent  confusion  in  its 
pleadings  and  decrees,  a  court  of  equity  will 
anxiously  discountenance  this  multifarious- 
ness. The  following  case  will  illustrate  this 
doctrine ;  suppose  an  estate  should  be  sold 
in  lots  to  different  persons,  the  purchasers 
could  not  join  in  exhibiting  one  bill  against 
the  vendor  for  a  specific  performance ;  for 
each  party's  case  would  be  distinct,  and 
would  depend  upon  its  own  peculiar  circum- 
stances, and  therefore  there  should  be  a  dis- 
tinct bill  upon  each  contract ;  on  the  other 
hand,  the  vendor  in  the  like  case,  would 
not  be  allowed  to  file  one  bill  for  a  specific 
performance  against  all  the  purchasers  of 
the  estate,  for  the  same  reason.  Coop.  Eq. 
PL  182 ;  2  Dick.  Rep.  677 ;  1  Madd.  Rep. 
88 ;  Story's  Eq.  PI.  §  271  fc>  286.  It  is 
extremely  difficult  to  say  what  constitutes 
multifariousness  as  an  abstract  proposition. 
Story,  Eq.  PL  §  530,  539 ;  4  Blaokf .  249 ; 
2  How.  8.  C.  Rep.  619, 642 ;  4  Bouv.  Inst, 
n.  4243. 

MULTITUDE.  The  meaning  of  this 
word  is  not  very  certain.  By  some  it  is 
said  that  to  make  a  multitude  there  must 
be  ten  persons  at  least,  while  others  contend 
that  the  law  has  not  fixed  any  number.  Co. 
Iitt.  257. 

MULTURE,  Scotch  law.  The  quantity 
of  grain  or  meal  payable  to  the  proprietor 
of  the  mill,  or  to  the  multurer,  his  tacksman, 
for  manufacturing  the  corns.  Ersk.  Prin. 
Laws  of  Scotl.  B.  2  t.  9,  n.  19. 

MUNERA.  The  name  given  to  grants 
made  in  the  early  feudal  ages,  which  were 
mere  tenancies  at  will,  or  during  the  plea- 
sure of  the  grantor.  Dalr.  Feud.  198, 199; 
Wright  on  Ten.  19. 

MUNICIPAL.  Strictly,  this  word  ap- 
plies only  to  what  belongs  to  a  city.  Among 
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the  Romans,  cities  were  called  municipia; 
these  cities  voluntarily  joined  the  Roman 
republic  in  relation  to  their  sovereignty 
only,  retaining  their  laws,  their  liberties, 
and  their  magistrates,  who  were  thence 
called  municipal  magistrate*.  With  us  this 
word  has  a  more  extensive  meaning;  for 
example,  we  call  municipal  law,  not  the  law 
of  a  city  only,  but  the  law  of  the  state.  1 
Bl.  Com.  Municipal  is  used  in  contradis- 
tinction to  international;  thus  we  say  an 
offence  against  the  law  of  nations  is  an 
international  offence,  but  one  committed 
against  a  particular  state  or  separate  com- 
munity, is  a  municipal  offence. 

MUNICIPALITY.  The  body  of  officers, 
taken  collectively,  belonging  to  a  city,  who 
are  appointed  to  manage  its  affairs  and  de- 
fend its  interests. 

MUNIMENTS.  The  instruments  of 
writing  and  written  evidences  which  the 
owner  of  lands,  possessions,  or  inheritances 
has,  by  which  he  is  enabled  to  defend  the 
title  of  his  estate.  Termes  de  la  Ley,  h.  t.; 
3  Inst.  170. 

MURAGE.  A  toll  formerly  levied  in 
England  for  repairing  or  building  public 
walls. 

MURAL  MONUMENTS.  Monument* 
made  in  walls. 

2.  Owing  to  the  difficulty  or  impossi- 
bility of  removing  them,  secondary  evidence 
may  be  given  of  inscriptions  on  walls,  fixed 
tables,  gravestones,  and  the  like.  2  Stark. 
Rep.  274. 

MURDER,  crim.  law.  This,  one  of  the 
most  important  crimes  that  can  be  com- 
mitted against  individuals,  has  been  va- 
riously defined.  Hawkins  defines  it  to  be 
the  wilful  killing  of  any  subject  whatever, 
with  malice  aforethought,  whether  the 
person  slain  shall  be  an  Englishman  or  a 
foreigner.  B.  1,  c.  13,  s.  8.  Russell  says, 
murder  is  the  killing  of  any  person  under 
the  king's  peace,  with  malice  prepense  or 
aforethought,  either  express  or  implied  by 
law.  1  Rus.  Or.  421.  And  Sir  Edward 
Coke,  8  Inst.  47,  defines  or  rather  describes 
this  offence  to  be,  "  when  a  person  of  sound 
mind  and  discretion,  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the 
king's  peace,  with  malice  aforethought  either 
express  or  implied." 

2.    This    definition,    which    has    been 
adopted  by  Blaokstone,  4  Com.  195 ;  Chitty, 
2  Or.  Law,  724 ;  and  others,  has  been  se 
verely  and  perhaps  justly  criticised.  What, 
it  has  been  asked,  axe  sound  memory  ana 
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understanding?  What  has  soundness  of 
memory  to  do  with  the  act ;  be  it  ever  so 
imperfect, — how  does  it  affect  the  guilt? 
If  discretion  is  necessary,  can  the  crime 
ever  be  committed,  for,  is  it  not  the  highest 
indiscretion  in  a  man  to  take  the  life  of 
another,  and  thereby  expose  his  own  ?  If 
the  person  killed  be  an  idiot  or  a  new  bom 
infant,  is  he  a  reasonable  creature  ?  Who 
is  in  the  king's  peace?  What  is  malice 
aforethought?  Can  there  be  any  malice 
afterthought  ?  Livingst.  Syst.  of  Pen.  Law, 
186. 

3.  According  to  Coke's  definition  there 
must  be,  1st.  Sound  mind  and  memory  in 
the  agent.  By  this  is  understood  there 
must  be  a  will,  (q.  v.)  and  legal  discretion. 
(q.  y.)  2.  An  actual  killing,  but  it  is  not 
necessary  that  it  should  be  caused  by  direct 
violence;  it  is  sufficient  if  the  acts  done 
apparently  endanger  life,  and  eventually 
prove  fatal.  Hawk.  b.  1,  c.  31,  s.  4 ;  1 
Hale,  P.  C.  431 ;  1  Aflhm.  R.  289 ;  9  Car. 
&  Payne,  356  j  S.  C.  38  E.  C.  L.  R.  152 ; 
2  Palm.  545.  3.  The  party  killed  must 
have  been  a  reasonable  being,  alive  and  in 
the  king's  peace.  To  constitute  a  birth,  so 
as  to  make  the  killing  of  a  child  murder, 
the  whole  body  must  be  detached  from  that 
of  the  mother ;  but  if  it  has  come  wholly 
forth,  but  is  still  connected  by  the  umbili- 
cal chord,  such  killing  will  be  murder.  2 
Bouv.  Inst.  n.  1722,  note.  Foeticide  (q.  v.) 
would  not  be  such  a  killing ;  he  must  have 
been  in  return  naturd.  4.  Malice,  either 
express  or  implied.  It  is  this  circumstance 
which  distinguishes  murder  from  every 
description  of  homicide.    Vide  art.  Malice. 

4.  In  some  of  the  states,  by  legislative 
enactments,  murder  has  been  divided  into 
degrees.  In  Pennsylvania,  the  act  of  April 
22, 1794, 3  Smith's  Laws,  186,  makes  "  all 
murder  which  shall  be  perpetrated  by  means 
of  poison,  or  by  lying  in  wait,  or.  by  any 
other  kind  of  wilful,  deliberate,  and  pre- 
meditated killing,  or  which  shall  be  com- 
mitted in  the  perpetration  or  attempt  to 
perpetrate,  any  arson,  rape,  robbery,  or 
Durglary,  shall  be  deemed  murder  of  the 
first  degree ;  and  all  other  kinds  of  murder 
shall  be  deemed  murder  of  the  second 
degree;  and  the  jury  before  whom  any 
person  indicted  for  murder  shall  be  tried, 
shall,  if  they  find  the  person  guilty  thereof, 
ascertain  in  their  verdict,  whether  it  be 
murder  of  the  first  or  second  degree ;  but 
if  such  person  shall  be  convicted  by  con- 
fession, the  court  shall  proceed  by  exami- 


nation of  witnesses,  to  determine  the  degree 
of  the  crime,  and  give  sentence  accord- 
ingly." Many  decisions  have  been  made 
under  this  act  to  which  the  reader  is  re- 
ferred :  see  Whart.  Dig.  Criminal  Law,  h.  t. 

5.  The  legislature  of  Tennessee  has 
adopted  the  same  distinction,  in  the  very- 
words  of  the  act  of  Pennsylvania,  just 
cited.  Act  of  1829,  1  Tenn.  Laws,  Dig. 
244.  Vide  3  Yerg.  R.  283 ;  5  Yerg.  R. 
340. 

6.  Virginia  has  adopted  the  same  dis- 
tinction.   6  Rand.  R.  721. 

Vide,  generally,  Bac.  Ab.  h.  t. ;  15  Vin 
Ab.  500;  Com.  Dig.  Justices,  M  1,  2 
Dane's  Ab.  Index,  h.  t.;  Hawk.  Index,  h.  t. 

1  Russ.  Cr.  b.  3,  o.  1 ;  Rose.  Cr.  Ev.  h.  t. 
Hale,  P.  C.  Index,  h.  t. ;  .4  Bl.  Com.  195 

2  Swift's  Syst.  Index,  h.  t. ;  2  Swift's  Dig 
Index,  h.  t.;  American  Digests,  h.  t;  Wheel- 
er's C.  C.  Index,  h.  t.;  Stark.  Ev.  Index, 
h.  t. ;   Chit.  Cr.  Law,  Index,  h.  t. ;   New 
York  Rev.  Stat,  part  4,  o.  1,  t.  1  and  2. 

Murder,  pleadings.  In  an  indictment 
for  murder,  it  must  be  charged  that  the 
prisoner  "did  kill  and  murder"  the  de- 
ceased, and  unless  the  word  murder  be 
introduced  into  the  charge,  the  indictment 
will  be  taken  to  charge  manslaughter  only. 
Foster,  424 ;  Yelv.  205 ;  1  Chit.  Cr.  Law, 
*243,  and  the  authorities  and  cases  there 
cited. 

MURDRUM,  old  Engl.  law.  During 
the  times  of  the  Danes,  and  afterwards  till 
the  reign  of  Edward  ELL,  murdrum  was 
the  killing  of  a  man  in  a  secret  manner, 
and  in  that  it  differed  from  simple  homicide. 

2.  When  a  man  was  thus  killed,  and  he 
was  unknown,  by  the  laws  of  Canute  he 
was  presumed  to  be  a  Dane,  and  the  vill 
was  compelled  to  pay  forty  marks  for  his 
death.  After  the  conquest,  a  similar  law 
was  made  in  favor  of  Frenchmen,  which 
was  abolished  by  3  Edw.  HI. 

3.  By  murdrum  was  also  understood 
the  fine  formerly  imposed  in  England  upon 
a  person  who  had  committed  homicide  per 
infortunium  or  se  defendendo.    Prin.  Pen. 

MUSICAL  COMPOSITION.  .The  act 
of  congress  of  February  3,  1831,  autho- 
rizes the  granting  of  a  copyright  for  a 
musical  composition.  A  question  was  for- 
merly agitated  whether  a  composition  pub- 
lished on  a  single  sheet  of  paper ,  was  to  be 
considered  a  book,  and  it  was  decided  in 
the  affirmative.  2  Campb.  28,  n. ;  11  East, 
244.    See  Copyright. 
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TO  MUSTER,  mar.  law.  By  this  term 
is  understood  to  collect  together  and  ex- 
hibit soldiers  and  their  arms ;  it  also  signifies 
to  employ  recruits  and  put  their  names'  down 
in  a  book  to  enrol  them. 

MUSTER-ROLL,  maritime  law.  A 
written  document  containing  the  names, 
ages,  quality,  place  of  residence,  and,  above 
all,  place  of  birth,  of  every  person  of  the 
ship's  company.  It  is  of  great  use  in  ascer- 
taining the  ship's  neutrality.  Marsh.  Ins. 
B.  1,  c.  9,  s.  6,  p.  407 ;  Jacobs.  Sea  Laws, 
161 ;  2  Wash.  C.  0.  R.  201. 

MUSTIRO.  This  name  is  given  to  the 
issue  of  an  Indian  and  a  negro.  Dudl.  S. 
Car.  R.  174. 

MUTATION,  French  law.  This  term 
is  synonymous  with  change,  and  is  particu- 
larly applied  to  designate  the  change  which 
takes  place  in  the  property  of  a  thing  in  its 
transmission  from  one  person  to  another ; 
permutation  therefore  happens  when  the 
owner  of  the  thing  sells,  exchanges  or  gives 
it.  It  is  nearly  synonymous  with  transfer, 
(q.  v.)     Merl.  Rupert,  h.  t. 

MUTATION  OP  LIBEL,  practice.  An 
amendment  allowed  to  a  libel,  by  which 
there  is  an  alteration  of  the  substance  of 
the  libel,  as  by  propounding  a  new  cause 
of  action,  or  asking  one  thing  instead  of 
another.  Dunl.  Adm.  Pr.  213;  Law's 
Eccl.  Law,  166-167 ;  1  Paine's  R.  435 ;  1 
Gail.  R.  123;  1  Wheat.  R.  261. 

MUTATIS  MUTANDIS.  The  neces- 
sary changes.  This  is  a  phrase  of  frequent 
practical  occurrence,  meaning  that  matters 
or  things  are  generally  the  same,  but  to  be 
altered,  when  necessary,  as  to  names,  offices, 
and  the  like. 

MUTE,  persons.  One  who  is  dumb. 
Vide  Deaf  and  Dumb. 

Mute,  standing  mute,  practice,  crim. 
law.  When  a  prisoner  upon  his  arraign- 
ment totally  refuses  to  answer,  insists  upon 
mere  frivolous  pretences,  or  refuses  to  put 
himself  upon  the  country,  after  pleading 
not  guilty,  he  is  said  to  stand  mute. 

2.  In  the  case  of  the  United  States  v. 
Hare,  et  al.,  Circuit  Court,  Maryland  Dist. 
May  sess.  1818,  the  prisoner  standing  mute 
was  considered  as  if  he  had  pleaded  not 
guilty. 

3.  The  act  of  congress  of  March  8, 
1825,  3  Story's  L.  U.  S.  2002,  has  since 
provided  as  follows ;  §  14,  That  if  any  per- 
son, upon  his  or  her  arraignment  upon  any 
indictment  before  any  court  of  the  United 
States  for  any  offence,  not  capital,  shall 


stand  mute,  or  will  not  answer  or  plead  to 
such  indictment,  the  court  shall,  notwith- 
standing, proceed  to  the  trial  of  the  person, 
so  standing  mute,  or  refusing  to  answer  or 
plead,  as  if  he  or  she  had  pleaded  not 
guilty ;  and  upon  a  verdict  being  returned 
by  the  jury,  may  proceed  to  render  judg- 
ment accordingly.  A  similar  provision  is 
to  be  found  in  the  laws  of  Pennsylvania. 

4.  The  barbarous  punishment  of  peine 
forte  et  dure  which  till  lately  disgraced  the 
criminal  code  of  England,  was  never  known 
in  the  United  States.  Yide  Dumb;  15  Yin. 
Ab.  527. 

5.  When  a  prisoner  stands  mute,  the 
laws  of  England  arrive  at  the  forced  con- 
clusion that  he  is  guilty,  and  punish  him 
accordingly.     1  Chit.  Cr.  Law,  428. 

6.  By  the  old  French  law,  when  a  per- 
son accused  was  mute,  or  stood  mute,  it  was 
the  duty  of  the  judge  to  appoint  him  a  cu- 
rator, whose  duty  it  was  to  defend  him,  in 
the  best  manner  he  could;  and  for  this 
purpose,  he  was  allowed  to  communicate 
with  him  privately.  Poth.  Proced.  Crim. 
s.  4,  art.  2,  §  1. 

MUTILATION,  crim.  law.  The  de- 
priving a  man  of  the  use  of  any  of  those 
limbs,  which  may  be  useful  to  him  in  fight, 
the  loss  of  which  amounts  to  mayhem.  1 
Bl.  Com.  130. 

MUTINY,  crimes.  The  unlawful  resist- 
ance of  a  superior  officer,  or  the  raising 
of  commotions  and  disturbances  on  board 
of  a  ship  against  the  authority  of  its  com- 
mander, or  in  the  army  in  opposition  to  the 
authority  of  the  officers;  a  sedition;  (q.  v.) 
a  revolt,  (q.  v.) 

2.  By  the  act  for  establishing  rules  and 
articles  for  the  government  of  the  armies 
of  the  United  States,  it  is  enacted  as  fol- 
lows :  Article  7.  Any  officer  or  soldier,  who 
shall  begin,  excite,  or  cause,  or  join  in,  any 
mutiny  or  sedition  in  any  troop  or  company 
in  the  service  of  the  United  States,  or  in 
any  party,  post,  detachment  or  guard,  shall 
suffer  death,  or  such  other  punishment  as 
by  a  court  martial  shall  be  inflicted.  Arti- 
cle 8.  Any  offioer,  non-commissioned  officer, 
or  soldier,  who  being  present  at  any  mutiny 
or  sedition,  does  not  use  his  utmost  endea- 
vors to  suppress  the  same,  or  coming  to  the 
knowledge  of  any  intended  mutiny,  does 
not  without  delay  give  information  thereof 
to  his  commanding  officer,  shall  be  punished 
by  the  sentence  of  a  court  martial,  with 
death,  or  otherwise,  according  to  the  nature 
of  his  offence. 
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3.  And  by  the  act  for  the  better  govern- 
ment of  the  navy  of  the  United  States,  it 
is  enacted  as  follows :  Article  13.  If  any 
person  in  the  navy  shall  make  or  attempt 
to  make  any  mutinous  assembly,  he  shall, 
on  conviction  thereof  by  a  court  martial, 
suffer  death ;  and  if  any  person  as  afore- 
said, shall  utter  any  seditious  or  mutinous 
words,  or  shall  conceal  or  connive  at  any 
mutinous  or  seditious  practices,  or  shall 
treat  with  contempt  his  superior,  being  in 
the  execution  of  his  office,  or  being  witness 
to  any  mutiny  or  sedition,  shall  not  do  his 
utmost  to  suppress  it,  he  shall  be  punished 
at  the  discretion  of  a  court  martial.  Vide 
2  Stra.  R.  1264. 

MUTUAL.    Reciprocal. 

2.  In  contracts  there  must  always  be  a 
consideration  in  order  to  make  them  valid. 
This  is  sometimes  mutual,  as  when  one  man 
promises  to  pay  a  sum  of  money  to  another 
in  consideration  that  he  shall  deliver  him  a 
horse,  and  the  latter  promises  to  deliver 
him  the  horse  in  consideration  of  being 
paid  the  price  agreed  upon.  When  a  man 
and  a  woman  promise  to  marry  each  other, 
the  promise  is  mutual.  It  is  one  of  the 
qualities  of  an  award,  that  it  be  mutual ; 
but  this  doctrine  is  not  as  strict  now  as 
formerly.  3  Rand.  94 ;  see  3  Caines,  254 ; 
4  Day,  422 ;  1  Dall.  364,  365 ;  6  GreenL 
247;  8  GreenL  315;  6  Pick.  148. 

8.  To  entitle  a  contracting  party  to  a 
specific  performance  of  an  agreement,  it 
must  be,  mutual,  for  otherwise  it  will  not  be 
compelled.  1  Sch.  &  Lef.  18 ;  Bunb.  Ill ; 
Newl.  Contr.  152.  See  Rose.  Civ.  Ev. 
261. 

.4.  A  distinction  has  been  made  between 
mutual  debts  and  mutual  credits.  The 
former  term  is  more  limited  in  its  significa- 
tion than  the  latter.  In  bankrupt  cases, 
where  a  person  was  indebted  to  the  bank- 
rupt in  a  sum  payable  at  a  future  day,  and 
the  bankrupt  owed  him  a  smaller  sum 
which  was  then  due ;  this,  though  in  strict- 


ness, not  a  mutual  debt,  was  holden  to  be 
a  mutual  credit.  1  Atk.  228,  230 ;  7  T. 
R.  378  ;  Burge  on  Sur.  455,  457. 

MUTUARY,  contracts.  A  person  who 
borrows  personal  chattels  to  be  consumed 
by  him,  and  returned  to  the  lender  in  kind ; 
the  person  who  receives  the  benefit  arising 
from  the  contract  of  mutuum.  Story, 
Bailm.  §47. 

MUTUUM,  or  loan  for  consumption, 
contracts.  A  loan  of  personal  chattels  to 
be  consumed  by  the  borrower,  and  to  be 
returned  te  the  lender  in  kind  and  quan- 
tity ;  as  a  loan  of  corn,  wine,  or  money, 
which  are  to  be  used  or  consumed,  and  are 
to  be  replaced  by  other  corn,  wine,  or  mo- 
ney. Story  on  Bailm.  §  £28 ;  Louis.  Code, 
tit.  12,  o.  2 ;  Ayliffe's  Pand.  481 ;  Poth. 
Pand.  torn.  22,  h.  t. ;  Dane's  Ab.  Index, 
h.  t.  j  1  Bouv.  Inst.  1080. 

2.  It  is  of  the  essence  of  this  contract, 
1st.  That  there  be  either  a  certain  sum  of 
money,  or  a  certain  quantity  of  other 
things,  which  is  to  be  consumed  by  use, 
whioh  is  to  be  the  subject-matter  of  the 
contract,  and  which  is  loaned  to  be  con- 
sumed. 2d.  That  the  thing  be  delivered 
to  the  borrower.  3d.  That  the  property  in 
the  thing  be  transferred  to  him.  4th.  That 
he  obligates  himself  to  return  as  much. 
5th.  That  the  parties  agree  on  all  these 
points.  Poth.  Pret.  de  Consomption,  n.  1 ; 
1  Bouv.  Inst.  n.  1091-6. 

MYSTERY  or  MKTERY.  This  word 
is  said  to  be  derived  from  the  French  mes- 
titr  now  written  mitier,  a  trade.  In  law 
it  signifies  a  trade,  art,  or  occupation.  2 
Inst.  668. 

2.  Masters  frequently  bind  themselves 
in  the  indentures  with  their  apprentices  to 
teach  them  their  art,  trade,  and  mystery. 
Vide  2  Hawk.  o.  23,  s.  11. 

MYSTIC.  In  a  secret  manner;  con- 
cealed j  as  mystic  testament,  for  a  secret 
testament,  vide  2  Bouv.  Inst.  n.  8138; 
Testament  Mystic. 
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NAIL.  A  measure  of  length,  equal  to 
two  inches  and  a  quarter.    Vide  Measure. 

NAKED.  This  word  is  used  in  a  meta- 
phorical sense  to  denote  that  a  thing  is  not 
complete,  and  for  want  of  some  quality  it 
is  either  without  power,  or  it  possesses  a 
limited  power.  A  naked  contract,  is  one 
made  without  consideration,  and,  for  that 
reason,  it  is  void;  a  naked  authority,  is 
one  given  without  any  right  in  the  agent, 
and  wholly  for  the  benefit  of  the  principal. 
2  Bouv.  Inst.  n.  1302.  See  Nudum  Pactum. 

NAME.  One  or  more  words  used  to 
distinguish  a  particular  individual,  as  So- 
crates, Benjamin  Franklin. 

2.  The  Greeks,  as  is  well  known,  bore 
only  one  name,  and  it  was  one  of  the 
especial  rights  of  a  father  to  choose  the 
names  for  his  children  and  to  alter  them  if 
he  pleased.  It  was  customary  to  give  to 
the  eldest  son  the  name  of  the  grandfather 
on  his  father's  side.  The  day  on  which 
children  received  their  names  was  the  tenth 
after  their  birth.  The  tenth  day,  called 
d&utrt],  was  a  festive  day,  and  friends  and 
relatives  were  invited  to  take  part  in  a 
sacrifice  and  a  repast.  If  in  a  court  of 
justice  proofs  could  be  adduced  that  a 
father  had  held  the  denary,  it  was  suffi- 
cient evidence  that  he  had  recognized  the 
child  as  his  own.  Smith's  Diet,  of  Greek 
and  Rom.  Antiq.  h.  v. 

3.  Among  the  Romans,  the  division 
into  races,  and  the  subdivision  of  races  into 
families,  caused  a  great  multiplicity  of 
names.  They  had  first  the  pronomen,  which 
was  proper  to  the  person ;  then  the  nomen, 
belonging  to  his  race ;  a  surname  or  cogno- 
men, designating  the  family ;  and  sometimes 
an  agnomen,  which  indicated  the  branch  of 
that  family  in  which  the  author  has  become 
distinguished.  Thus,  for  example,  Publius 
Cornelius  Scipio  Africanus ;  Publius  is  the 
pronomen;  Cornelius,  the  nomen,  designat- 
ing the  name  of  the  race  Cornelia ;  Scipio, 
the  cognomen,  or  surname  of  the  family; 
and  Africanus,  the  agnomen,  which  indi- 
cated his  exploits. 

4.  Names  are  divided  into  Christian 
names,  as,  Benjamin,  and  surnames,  as, 
Franklin. 


5.  No  man  can  have  more  than  one 
Christian  name;  1  Ld.  Raym.  562;  Bao. 
Ab.  Misnomer,  A ;  though  two  or  more 
names  usually  kept  separate,  as  John  and 
Peter,  may  undoubtedly  be  compounded,  so 
as  to  form,  in  contemplation  of  law,  but 
one.  5  T.  R.  195.  A  letter  put  between 
the  Christian  and  surname,  as  an  abbrevia- 
tion of  a  part  of  the  Christian  name,  as, 
John  B.  Peterson,  is  no  part  of  either.  4 
Watts'  R.  329 ;  5  John.  R.  84 ;  14  Pet. 
R.  322  ;  8  Pet.  R.  7 ;  2  Cowen.  463 ;  Co. 
Litt.  3  a ;  1  Ld.  Raym.  562 ;  Yin.  Ab. 
Misnomer,  C  6,  pi.  5  and  6 :  Com.  Dig. 
Indictment,  G  1,  note  u ;  Willes,  R.  654 ; 
Bao.  Abr.  Misnomer  and  Addition ;  8  Chit. 
Pr.  164  to  173 ;  1  Young,  R.  602.  But 
see  7  Watts  &  Serg.  406. 

5.  In  general  a  corporation  must  con- 
tract and  sue  and  be  sued  by  its  corporate 
name ;  8  John.  R.  295 ;  14  John.  R.  238 ; 
19  John.  R.  300 ;  4  Rand.  R.  359 ;  yet  a 
slight  alteration  in  stating  the  name  is  un- 
important, if  there  be  no  possibility  of  mis- 
taking the  identity  of  the  corporation  suing. 
12  L.  R.  444. 

6.  It  sometimes  happens  that  two  dif- 
ferent sets  of  partners  carry  on  business  in 
the  same  social  name,  and  that  one  of  the 
partners  is  a  member  of  both  firms.  When 
there  is  a  confusion  in  this  respect,  the 
partners  of  one  firm  may,  in  some  cases,  be 
made  responsible  for  the  debts  of  another. 
Baker  v.  Charlton,  Peake's  N.  P.  Cas.  80 ;  3 
Mart.  N.  S.  39 ;  7  East.  210  ;  2  Bouv.  Inst, 
n.  1477. 

7.  It  is  said  that  in  devises  if  the  name 
be  mistaken,  if  it  appear  the  testator  meant 
a  particular  corporation,  the  devise  will  be 
good  ;  a  devise  to  "  the  inhabitants  of  the 
south  parish,"  may  be  enjoyed  by  the  in- 
habitants of  the  first  parish.  3  Pick.  R. 
232  ;  6  S.  k  R.  11 ;  see  also  Hob.  33  ;  6 
Co.  65  ;  2  Cowen,  R.  778. 

8.  As  to  names  which  have  the  same 
sound,  see  Bac.  Ab.  Misnomer,  A ;  7  Serg 
&  Rawle,  479;  Hammond's  Analysis  of 
Pleading,  89 ;  10  East.  R.  83 ;  and  article 
Idem  Sonans. 

9.  As  to  the  effect  of  using  those  which 
have  the  same  derivation,  see  2  Roll.  Ab. 
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135 ;  1  W.  C.  C.  R.  285 ;  1  Chit.  Cr.  Law, 
108.  For  the  effect  of  changing  one's 
name,  see  1  Bop.  Leg.  102 ;  3M.&  S.  453 ; 
Com.  Big.  G  1,  note  x. 

10;  As  to  the  omission  or  mistake  of  the 
name  of  a  legatee,  see  1  Rop.  Leg.  132, 
147 ;  1  Supp.  to  Ves.  Jr.  81,  82 ;  6  Ves. 
42 ;  1  P.  Wms.  425  ;  Jacob's  R.  464.  As 
to  the  effect  of  mistakes  in  the  names  of 
persons  in  pleading,  see  Steph.  PI.  319. 
Vide,  generally,  13  Vin.  Ab.  13  ;  15  Vin. 
Ab.  595  ;  Bane's  Ab.  Index,  h.  t.;  Roper 
on  Leg.  Index,  h.  t.;  8  Com.  Big.  814 ;  3 
Mis.  R.  144 ;  4  McCord,  487 ;  5  Halst. 
230;  3  Mis.  R.  227;  1  Pick.  388;  Merl. 
Rep.  mot  Nom  ;  and  article  Misnomer. 

11.  When  a  person  uses  a  name  in 
making  a  contract  under  seal,  he  will  not 
be  permitted  to  say  that  it  is  not  his  name  ; 
as,  if  he  sign  and  seal  a  bond  "  A  and  B," 
(being  his  own  and  his  partner's  name,)  and 
he  had  no  authority  from  his  partner  to 
make  such  a  deed,  he  cannot  deny  that  his 
name  is  A  &  B.  1  Raym.  2  ;  1  Salk.  214. 
And  if  a  man  describes  himself  in  the  body 
of  a  deed  by  the  name  of  James  and  signs 
it  John,  he  cannot,  on  being  sued  by  the 
latter  name,  plead  that  his  name  is  James. 
3  Taunt.  505 ;  Cro.  Eliz.  897,  n.  a.  Vide  3 
P.  &  D.  271 ;  11  Ad.  &  L.  594. 

NAMES  OP  SHIPS.  The  act  of  con- 
gress  of  Becember  31,  1792,  concerning 
the  registering  and  recording  of  ships  or 
vessels,  provides, 

§  3.  That  every  ship  or  vessel,  hereafter 
to  be  registered,  (except  as  is  hereinafter 
provided,)  shall  be  registered  by  the  col- 
lector of  the  district  in  which  shall  be  com- 
prehended the  port  to  which  such  ship  or 
vessel  shall  belong  at  the  time  of  her  regis- 
try, which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there 
be  but  one,  or,  if  more  than  one,  the  hus- 
band, or  acting  and  managing  owner  of  such 
ship  or  vessel,  usually  resides.  And  the 
name  of  the  said  ship  or  vessel,  and  of  the 
port  to  which  she  shall  so  belong,  shall  be 
painted  on  her  stern,  on  a  black  ground,  in 
white  letters,  of  not  less  than  three  inches 
in  length.  And  if  any  ship  or  vessel  of  the 
United  States  shall  be  found  without  having 
her  name,  and  the  name  of  the  port  to 
which  she  belongs,  painted  in  manner 
aforesaid,  the  owner  or  owners  shall  forfeit 
fifty  dollars ;  one  half  to  the  person  giving 
the  information  thereof,  the  other  half  to 
the  use  of  the  United  States.  1  Story's 
L.  U.  8.  269. 


2.  And  by  the  act  of  February  18, 
1793,  it  is  directed, 

§  11.  That  every  licensed  ship  or  vessel 
shall  have  her  name,  and  the  port  to  which 
she  belongs,  painted  on  her  stern,  in  the 
manner  as  is  provided  for  registered  ships 
or  vessels ;  and  if  any  licensed  ship  or 
vessel  be  found  without  such  painting,  the 
owner  or  owners  thereof  shall  pay  twenty 
dollars.    1  Story's  L.  U.  S.  290. 

3.  By  a  resolution  of  congress,  ap- 
proved, March  3, 1819,  it  is  resolved,  that 
all  the  ships  of  the  navy  of  the  United 
States,  now  building,  or  hereafter  to  be 
built,  shall  be  named  by  the  secretary  of  the 
navy,  under  the  direction  of  the  president 
of  the  United  States,  according  to  the  fol- 
lowing rule,  to  wit:  Those  of  the  first 
class,  shall  be  called  after  the  states  of  this 
Union  ;  those  of  the  second  class,  after  the 
rivers ;  and  those  of  the  third  class,  after 
the  principal  cities  and  towns ;  taking  care 
that  no  two  vessels  in  the  navy  shall  bear 
the  same  name.     3  Story's  L.  U.  S.  1757. 

4.  When  a  ship  is  pledged,  as  in  the  con- 
tract of  bottomry,  it  is  indispensable  that  its 
name  should  be  properly  stated ;  when  it  is 
merely  the  place  in  which  the  pledge  is  to 
be  found,  as  in  respondentia,  it  should  also 
be  stated,  but  a  mistake  in  this  case  would 
not  be  fatal.     2  Bouv.  Inst.  n.  1255. 

NAMIUM.  An  old  word  which  signifies 
the  taking  or  distraining  another  person's 
movable  goods ;  2  Inst.  140 ;  3  Bl.  Com. 
149 ;  a  distress.     Balr.  Feud.  Pr.  113. 

NARR,  pleading.  An  abbreviation  of 
the  word  narratio;  a  declaration  in  the 
cause. 

NARRATOR.  A  pleader  who  draws 
nam ;  serviens  narrator,  a  Serjeant  at  law. 
Fleta,  1.  2,  c.  37.     Obsolete. 

NARROW  SEAS,  English  law.  Those 
seas  which  adjoin  the  coast  of  England. 
Bac.  Ab.  Prerogative,  B  3. 

NAT  ALE.  The  state  or  condition  of  a 
man  acquired  by  birth. 

NATIONAL  or  PUBLIC  BOMAIN. 
All  the  property  which  belongs  to  the  state 
is  comprehended  under  the  name  of  national 
or  public  domain. 

2.  Care  must  be  taken  not  to  confound 
the  public  or  national  domain,  with  the 
national  finances,  or  the  public  revenue,  as 
taxes,  imposts,  contributions,  duties,  and 
the  like,  which  are  not  considered  as  pro- 
perty, and  are  essentially  attached  to  the 
sovereignty.  Vide  Domain;  Eminent 
Domain. 
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NATIONALITY.  The  state  of  a  per- 
ron in  relation  to  the  nation  in  which  he  was 
born. 

2.  A  man  retains  his  nationality  of 
origin  daring  his  minority,  but,  as  in  the 
case  of  his  domicil  of  origin,  he  may  change 
his  nationality  upon  attaining  full  age ;  he 
cannot,  however,  renounce  his  allegiance 
without  permission  of  the  government.  See 
Citizen;  Domicil;  Expatriation;  Naturali- 
zation; Foelix,  Du  Dr.  Intern,  prive,  n.  26 ; 
8  Cranch,  263 ;  8  Granch,  253  ;  Chit.  Law 
of  Nat.  31    2  Gall.  485 ;  1  Gall.  545. 

NATIONS.  Nations  or  states  are  inde- 
pendent bodies  politic;  societies  of  men 
united  together  for  the  purpose  of  pro- 
moting their  mutual  safety  and  advantage  by 
the  joint  efforts  of  their  combined  strength. 

2.  But  every  combination  of  men  who 
govern  themselves,  independently  of  all 
others,  will  not  be  considered  a  nation  ;  a 
body  of  pirates,  for  example,  who  govern 
themselves,*  are  not  a  nation.  To  constitute 
a  nation  another  ingredient  is  required. 
The  body  thus  formed  must  respect  other 
nations  in  general,  and  each  of  their  mem- 
bers in  particular.  Such  a  society  has  her 
affairs  and  her  interests;  she  deliberates 
and  takes  resolutions  in  common  5  thus  be- 
coming a  moral  person,  who  possesses  an 
understanding  and  will  peculiar  to  herself, 
and  is  susceptible  of  obligations  and  rights. 
Vattel,  Prelim.  §  1,  2 ;  5  Pet.  S.  C.  R.  52. 

3.  It  belongs  to  the  government  to  de- 
clare whether  they  will  consider  a  colony 
which  has  thrown  off  the  yoke  of  the  mother 
country  as  an  independent  state ;  and  until 
the  government  have  deoided  on  the  ques- 
tion, courts  of  justice  are  bound  to  consider 
the  ancient  state  of  things  as  remaining  un- 
changed. 1  Johns.  Ch.  R.  543 ;  13  John. 
141,  561 ;  see  5  Pet.  S.  C.  R.  1 ;  1  Kent, 
Com   21 ;  and  Body  Politic;  State. 

NATIVES.  All  persons  born  within 
the  jurisdiction  of  the  United  States,  are 
considered  as  natives. 

2.  Natives  will  be  olassed  into  those 
born  before  the  declaration  of  our  indepen- 
dence, and  those  born  since. 

3. — 1.  All  persons,  without  regard  to 
the  place  of  their  birth,  who  were  born  be- 
fore the  declaration  of  independence,  who 
were  in  the  country  at  the  time  it  was  made, 
and  who  yielded  a  deliberate  assent  to  it, 
either  express  or  implied,  as  by  remaining 
in  the  country,  are  considered  as  natives. 
Those  persons  who  were  born  within  the 
colonies,  and  before  the  declaration  of  inde- 


pendence, removed  into  another  part  of  the 
British  dominions,  and  did  not  return  prior 
to  the  peace,  would  not  probably  be  consi- 
dered natives,  but  aliens. 

4. — 2.  Persons  born  within  the  United 
States,  since  the  Revolution,  may  be  olassed 
into  those  who  are  citizens,  and  those  who 
are  not. 

5. — 1st.  Natives  who  are  citizens  are 
the  ohildren  of  citizens,  and  of  aliens  who 
at  the  time  of  their  birth  were  residing 
within  the  United  States. 

6.  The  act  to  establish  an  uniform  rule 
of  naturalization,  approved  April  14, 1802, 
§  4,  provides  that  the  children  of  persons 
who  now  are,  or  have  been  citizens  of  the 
United  States,  shall,  though  born  out  of  the 
limits  and  jurisdiction  of  the  United  States, 
be  considered  as  citizens  of  the  United 
States.  But,  the  right  of  citizenship  shall 
not  descend  to  persons  whose  fathers  have 
never  resided  in  the  United  States. 

7. — 2d.  Natives  who  are  not  citizens  are, 
first,  the  children  of  ambassadors,  or  other 
foreign  ministers,  who,  although  born  here, 
are  subjects  or  citizens  of  the  government 
of  their  respective  fathers.  Secondly,  In- 
dians, in  general,  are  not  citizens:  Thirdly, 
negroes,  or  descendants  of  the  African  race, 
in  general,  have  no  power  to  vote,  and  are 
not  eligible  to  office. 

8.  Native  male  citizens,  who  have  not 
lost  their  political  rights,  after  attaining  the 
age  required  by  law,  may  vote  for  all  kinds 
of  officers,  and  be  elected  to  any  office  for 
which  they  are  legally  qualified. 

9.  The  constitution  of  the  United  States 
declares  that  no  person,  except  a  natural 
born  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this 
constitution,  shall  be  eligible  to  the  office 
of  president  or  vice-president  of  the  United 
States.  Vide,  generally,  2  Cranch,  280;  4 
Cranch,  209 ;  1  Dal.  53 ;  20  John.  213 ;  2 
Mass.  236,  244,  note ;  2  Pick.  394,  n.;  2 
Kent,  35. 

NATURAL  AFFECTION.  The  affec- 
tion which  a  husband,  a  father,  a  brother, 
or  other  near  relative,  naturally  feels  to- 
wards those  who  are  so  nearly  allied  to  him, 
sometimes  supplies  the  place  of  a  valuable  * 
consideration  in  contracts ;  and  natural  af- 
fection is  a  good  consideration  in  a  deed 
For  example,  if  a  father  should  covenant 
without  any  other  consideration  to  stand 
seised  to  the  use  of  his  child,  the  naming 
him  to  be  of  kin  implies  the  consideration 
of  natural  affection,  whereupon  such  use 
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will  arise.    Carth.  138 ;  Dane's  Ab.  Index, 
h.  t. 

Natural  children.  In  the  phrase- 
ology of  the  English  or  American  law,  nar 
tural  children  are  children  born  out  of  wed- 
lock, or  bastards,  and  are  distinguished 
from  legitimate  children;  bnt  in  the  lan- 
guage of  the  civil  law,  natural  are  distin- 
guished from  adoptive  children,  that  is,  they 
are  the  children  of  the  parents  spoken  of, 
by  natural  procreation.  See  Inst.  lib.  3, 
tit.  1,  6  2. 

2.  In  Louisiana,  illegitimate  children 
who  have  been  acknowledged  by  their  father, 
are  called  natural  children ;  and  those  whose 
fathers  are  unknown  are  contradistinguished 
by  the  appellation  of  bastards.  Civ.  Code 
of  Lo.  art.  220.  The  acknowledgment  of 
an  illegitimate  child  shall  be  made  by  a  de- 
claration executed  before  a  notary  public, 
in  the  presence  of  two  witnesses,  whenever 
it  shall  not  have  been  made  in  the  register- 
ing of  the  birth  or  baptism  of  such  child. 
Id.  art.  221.  Such  acknowledgment  shall 
not  be  made  in  favor  of  the  children  pro- 
duced by  an  incestuous  or  adulterous  con- 
nexion.    Id.  art.  222. 

3.  Fathers  and  mothers  owe  alimony  to 
their  natural  children,  when  they  are  in 
need.  Id.  art.  256,  913.  In  some  cases 
natural  children  are  entitled  to  the  legal 
succession  of  their  natural  fathers  or  mo- 
thers.   Id.  art.  911  to  927. 

4.  Natural  children  owe  alimony  to  their 
father  or  mother,  if  they  are  in  need,  and 
if  they  themselves  have  the  means  of  pro- 
viding it.    Id.  art.  256. 

5.  The  father  is  of  right  the  tutor  of 
his  natural  children  acknowledged  by  him ; 
the  mother  is  of  right  the  tutrix  of  her  mv- 
tural  child  not  acknowledged  by  the  father. 
The  natural  child,  acknowledged  by  both, 
has  for  tutor,  first  the  father ;  in  default  of 
him,  the  mother.  Id.  art.  274.  See  1 
Bouv.  Inst.  n.  319,  et  seq. 

Natural  equity.  That  which  is  founded 
in  natural  justice,  in  honesty  and  right, 
and  which  arises  ex  ccquo  et  bono*  It  cor- 
responds precisely  with  the  definition  of 
justice  or  natural  law,  which  is  a  constant 
and  perpetual  will  to  give  to  every  man 
what  is  his.  This  kind  of  equity  embraces 
so  wide  a  range,  that  human  tribunals  have 
never  attempted  to  enforce  it.  Every  code 
of  laws  has  left  many  matters  of  natural 
justice  or  equity  wholly  unprovided  for, 
from  the  difficulty  of  framing  general  rules 
to  meet  them,  from  die  almost  impossibility 


of  enforcing  them,  and  from  the  doubtful 
nature  of  the  policy  of  attempting  to  give 
a  legal  sanction  to  duties  of  imperfect  obli- 
gation, such  as  charity,  gratitude,  or  kind- 
ness.   4  Bouv.  Inst.  n.  3720. 

Natural  obligation,  civil  law.  One 
which  in  honor  and  conscience  binds  the 
person  who  has  contracted  it,  but  which 
cannot  be  enforced  in  a  court  of  justice. 
Poth.  n.  173,  and  n.  191.  See  Obligation. 

Natural  presumptions,  evidence.  Pre- 
sumptions of  fact ;  those  which  depend  upon 
their  own  form  and  efficacy  in  generating 
belief  or  conviction  in  the  mind,  as  derived 
from  those  connexions  which  are  pointed 
out  by  experience;  they  are  independent 
of  any  artificial  connexions,  and  differ  from 
mere  presumptions  of  law  in  this  essential 
respect,  that  the  latter  depend  on  and  are 
a  branch  of  the  particular  system  of  juris- 
prudence to  which  they  belong ;  but  mere 
natural  presumptions  are  derived  wholly 
by  means  of  the  common  experience  of 
mankind,  without  the  aid  or  control  of 
any  particular  rule  of  law,  but  simply  from 
the  course  of  nature  and  the  habits  of  so- 
ciety. These  presumptions  fall  within  the 
exclusive  province  of  the  jury,  who  are  to 
pass  upon  the  facts.  3  Bouv.  Inst.  n.  3064 ; 
Greenleaf  on  Ev.  §  44. 

Natural  day.  'That  space  of  time 
included  between  the  rising  and  the  setting 
of  the  sun.    See  Day. 

Natural  fool.  An  idiot;  one  born 
without  the  reasoning  powers,  or  a  capacity 
to  acquire  them. 

Natural  fruits.  The  natural  pro- 
duction of  trees,  bushes,  and  other  plants, 
for  the  use  of  men  and  animals,  and  for  the 
reproduction  of  such  trees,  bushes  or 
plants. 

2.  This  expression  is  used  in  contradis- 
tinction to  artificial  or  figurative  fruits ;  for 
example,  apples,  peaches  and  pears  are  na- 
tural fruits  ;  interest  is  the  fruit  of  money, 
and  this  is  artificial. 

NATURALIZATION.  The  act  by  which 
an  alien  is  made  a  citiien  of  the  United 
States  of  America. 

2.  The  Constitution  of  the  United  States, 
art.  1,  s.  8,  vests  in  congress  the  power  "  to 
establish  an  uniform  rule  of  naturalization/' 
In  pursuance  of  this  authority  congress  have 
passed  several  laws  on  this  subject,  whioh, 
as  they  are  of  general  interest,  are  here 
transcribed  as  far  as  they  are  in  force. 

8. — 1.  An  act  to  establish  an  uniform 
rule  of  naturalisation,  and  to  repeal  the  acts 
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heretofore  passed  on  that  subject.     Ap- 
proved April  14, 1802.    7  Hill,  137. 

§  1.  Be  it  enacted,  &rc.  That  any  alien, 
being  a  free  white  person,  may  be  admitted 
to  become  a  citizen  of  the  United  States,  or 
any  of  them,  on  the  following  conditions, 
and  not  otherwise:  First,  That  he  shall 
have  declared,  on  oath  or  affirmation,  before 
the  supreme,  superior,  district,  or  circuit 
court,  of  some  one  of  the  states,  or  of  the 
territorial  districts  of  the  United  States,  or 
a  circuit  or  district  court  of  the  United 
States,  three  years  at  least  before  his  ad- 
mission, that  it  was,  bona  fide,  his  intention 
to  become  a  citizen  of  the  United  States, 
and  to  renounce  forever  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  whatever,  and  particu- 
larly, by  name,  the  prince,  potentate,  state 
or  sovereignty,  whereof  such  alien  may,  at 
the  time,  be  a  citizen  or  subject.  Secondly, 
That  he  shall,  at  the  time  of  his  application 
to  be  admitted,  declare,  on  oath  or  affirma- 
tion, before  some  one  of  the  courts  afore- 
said, that  he  will  support  the  constitution 
of  die  United  States,  and  that  he  doth  ab- 
solutely and  entirely  renounce  and  abjure 
all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state,  or  sovereignty,  what- 
ever, and  particularly,  by  name,  the  prince, 
potentate,  state,  or  sovereignty,  whereof  he 
,  was  before  a  citizen  or  subject ;  which  pro- 
ceedings shall  be  recorded  by  the  clerk  of 
the  court.  Thirdly,  That  the  court  admit- 
ting such  alien  shall  be  satisfied  that  he  has 
resided  within  the  United  States  five  years, 
at  least,  and  within  the  state  or  territory 
where  such  court  is  at  the  time  held,  one 
year  at  least ;  and  it  shall  further  appear 
to  their  satisfaction,  that,  during,  that  time, 
he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the 
constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness 
of  the  same : 

4.  Provided,  That  the  oath  of  the  ap- 
plicant shall,  in  no  case,  be  allowed  to  prove 
his  residence.  Fourthly,  That  in  case  the 
alien,  applying  to  be  admitted  to  citizenship, 
shall  have  borne  any  hereditary  title,  or  been 
of  any  of  the  orders  of  nobility,  in  the  king- 
dom or  state  from  which  he  came,  he  shall, 
in  addition  to  the  above  requisites,  make  an 
express  renunciation  of  his  title  or  order  of 
nobility,  in  the  court  to  whioh  his  applica- 
tion shall  be  made,  which  renunciation  shall 
be  recorded  in  the  said  court : 

5.  Provided,  That  no  alien,  who  shall 


be  a  native  citizen,  denizen,  or  subject,  of 
any  country,  state,  or  sovereign,  with  whom 
the  United  States  shall  be  at  war,  at  the 
time  of  his  application,  shall  be  then  ad- 
mitted to  be  a  citizen  of  the  United  States : 

6.  Provided,  also,  That  any  alien  who 
was  residing  within  the  limits,  and  under 
the  jurisdiction,  of  the  United  States,  before 
the  twenty-ninth  day  of  January,  one  thou- 
sand seven  hundred  and  ninety-five,  may  be 
admitted  to  become  a  citizen,  on  due  proof 
made  to  some  one  of  the  courts  aforesaid, 
that  he  has  resided  two  years,  at  least, 
within  and  under  the  jurisdiction  of  the 
United  States,  and  one  year,  at  least,  im- 
mediately preceding  his  application  within 
the  state  or  territory  where  such  court  is 
at  the  time  held ;  and  on  his  declaring-  on 
oath,  or  affirmation,  that  he  will  support  the 
constitution  of  the  United  States,  and  that 
he  doth  absolutely  and  entirely  renounce 
and  abjure  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sove- 
reignty, whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sove-* 
reignty,  whereof  he  was  before  a  citizen  or 
subject ;  and,  moreover,  on  its  appearing  to 
the  satisfaction  of  the  court,  that,  during 
the  said  term  of  two  years,  he  has  behaved 
as  a  man  of  good  moral  character,  attached 
to  the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and 
happiness  of  the  same ;  and  where  the 
alien,  applying  for  admission  to  citizenship, 
shall  have  borne  any  hereditary  title,  or 
been  of  any  of  the  orders  of  nobility  in  the 
kingdom  or  state  from  which  he  came,  on 
his  moreover  making  in  tlje  court  an  ex- 
press renunciation  of  his  title  or  order  of 
nobility,  before  he  shall  be  entitled  to  suoh 
admission:  all  of  which  proceedings,  re- 
quired in  this  proviso  to  be  performed  in 
the  court,  shall  be  recorded  by  the  clerk 
thereof : 

7.  And  provided,  also,  That  any  alien 
who  was  residing  within  the  limits,  and 
under  the  jurisdiction,  of  the  United  States, 
at  any  time  between  the  said  twenty-ninth 
day  of  January,  one  thousand  seven  hun- 
dred and  ninety-five,  and  the  eighteenth 
day  of  June,  one  thousand  seven  hundred 
and  ninety-eight,  may,  within  two  years 
after  the  passing  of  this  act,  be  admitted  to 
become  a  citizen,  without  a  compliance  with 
the  first  condition  above  specified. 

8. — §  3.  And  whereas,  doubts  have 
arisen  whether  certain  courts  of  record,  in 
some  of  the  states,  are  included  within  the 
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description  of  district  or  circuit  courts: 
Be  it  further  enacted,  That  every  court  of 
record,  in  any  individual  state,  having  com- 
mon law  jurisdiction,  and  a  seal,  and  clerk 
or  prothonotary,  shall  be  considered  as  a 
district  court  within  the  meaning  of  this  act ; 
and  every  alien,  who  may  have  been  natu- 
ralized in  any  such  court,  shall  enjoy,  from 
and  after  the  passing  of  the  act,  the  same 
rights  and  privileges,  as  if  he  had  been 
naturalized  in  a  district  or  circuit  court  of 
the  United  States. 

9. — §  4.  That  the  children  of  persons 
duly  naturalized  under  any  of  the  laws  of 
the  United  States,  or  who,  previous  to  the 
passing  of  any  law  on  that  subject  by  the 
government  of  the  United  States,  may  have 
become  citizens  of  any  one  of  the  said 
states,  under  the  laws  thereof,  being  under 
the  age  of  twenty-one  years,  at  the  time  of 
their  parents'  being  so  naturalized  or  ad- 
mitted to  the  rights  of  citizenship,  shall,  if 
dwelling  in  the  United  States,  be  considered 
as  citizens  of  the  United  States ;  and  the 
children  of  persons  who  now  are,  or  have 
been,  citizens  of  the  United  States,  shall, 
though  born  out  of  the  limits  and  jurisdic- 
tion of  the  United  States,  be  considered  as 
citizens  of  the  United  States : 

10.  Provided,  That  the  right  of  citizen- 
ship shall  not  descend  to  persons  whose 
fathers  have  never  resided  within  the 
United  States  : 

11.  Provided  also,  That  no  person  here- 
tofore proscribed  by  any  state,  or  who  has 
been  legally  convicted  of  having  joined  the 
army  of  Great  Britain  during  the  late  war, 
shall  be  admitted  a  citizen,  as  aforesaid, 
without  the  consent  of  the  legislature  of 
the  state  in  which  such  person  was  pro- 
scribed. 

12. — §  5.  That  all  acts  heretofore  passed 
respecting  naturalization,  be,  and  the  same 
are  hereby  repealed. 

13. — 2.  An  act  in  addition  to  an  act, 
entitled  "  An  act  to  establish  an  uniform 
rule  of  naturalization ;  and  to  repeal  the 
acts  heretofore  passed  on  that  subject." 
Approved  March  26, 1804. 

14. — §  1.  Be  it  enacted,  Sfc.  That  any 
alien,  being  a  free  white  person,  who  was 
residing  within  the  limits,  and  under  the 
jurisdiction  of  the  United  States,  at  any 
time  between  the  eighteenth  day  of  June, 
one  thousand  seven  hundred  and  ninety- 
eight,  and  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  two,  and  who 
has  continued  to  reside  within  the  same, 


may  be  admitted  to  become  a  citizen  of  the 
United  States,  without  a  compliance  with 
the  first  condition  specified  in  the  first  sec- 
tion of  the  act,  entitled  "  An  act  to  esta- 
blish an  uniform  rule  of  naturalization,  and 
to  repeal  the  acts  heretofore  passed  on  that 
subject." 

15. — §  2.  That  when  any  alien  who 
shall  have  complied  with  the  first  condition 
specified  in  the  first  section  of  the  said  ori- 
ginal act,  and  who  shall  have  pursued  the 
directions  prescribed  in  the  second  section 
of  the  said  act,  may  die,  before  he  is  ac- 
tually naturalized,  the  widow  and  the  chil- 
dren of  such  alien  shall  be  considered  as 
citizens  of  the  United  States ;  and  shall 
be  entitled  to  all  the  rights  and  privileges 
as  such,  upon  taking  the  oaths  prescribed 
by  law. 

16. — 8.  An  act  for  the  regulation  of 
seamen  on  board  the  public  and  private 
vessels  of  the  United  States. 

17. — §  12.  That  no  person  who  shall 
arrive  in  the  United  States,  from  and  after 
the  time  when  this  act  shall  take  effect, 
shall  be  admitted  to  become  a  citizen  of  the 
United  States,  who  shall  not,  for  the  con- 
tinued term  of  five  years,  next  preceding 
his  admission  as  aforesaid,  have  resided 
within  the  United  States,  without  being,  at 
any  time  during  the  said  five  years,  out  of 
the  territory  of  the  United  States.  App. 
March  3, 1813. 

18. — 4.  An  act  supplementary  to  the 
acts  heretofore  passed  on  the  subject  of  an 
uniform  rule  of  naturalization.  App.  July 
30, 1813. 

19. — 6  1.  Be  it  enacted,  #c.  That  per- 
sons resident  within  the  United  States,  or 
the  territories  thereof,  on  the  eighteenth 
day  of  June,  in  the  year  one  thousand  eight 
hundred  and  twelve,  who  had,  before  that 
day,  made  a  declaration,  according  to  law, 
of  their  intentions  to  become  citizens  of  the 
United  States,  or  who,  by  the  existing  .laws 
of  the  United  States,  were,  on  that  day, 
entitled  to  become  citizens  without  making 
such  declaration,  may  be  admitted  to  be- 
come citizens  thereof,  notwithstanding  they 
shall  be  alien  enemies,  at  the  times  and  in 
the  manner  prescribed  by  the  laws  hereto- 
fore passed  on  the  subject :  Provided,  That 
nothing  herein  contained  shall  be  taken  or 
construed  to  interfere  with,  or  prevent  the 
apprehension  and  removal,  agreeably  to  law, 
of  any  alien  enemy  at  any  time  previous  to 
the  naturalization  of  such  alien. 

20. — 5.     An  act  relative  to  evidence 
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in  case  of  naturalization.    App.  March  22, 
1816. 

21. — §2.  That  nothing  herein  contained 
shall  be  construed  to  exclude  from  admis- 
sion to  citizenship,  any  free  white  person 
who  was  residing  within  the  limits  and 
under  the  jurisdiction  of  the  United  States 
at  any  time  between  the  eighteenth  day  of 
June,  one  thousand  seven  hundred  and 
ninety-eight,  and  the  fourteenth  day  of 
April,  one  thousand  eight  hundred  and  two, 
and  who,  having  continued  to  reside  therein, 
without  having  made  any  declaration  of 
intention  before  a  court  of  record  as  afore- 
said, may  be  entitled  to  become  a  citizen  of 
the  United  States  according  to  the  act  of 
the  twenty-sixth  of  March,  one  thousand 
eight  hundred  and  four,  entitled  "  An  act 
in  addition  to  an  act,  entitled  '  An  act  to 
establish  an  uniform  rule  of  naturalization, 
and  to  repeal  the  acts  heretofore  passed  on 
that  subject.' "  Whenever  any  person, 
without  a  certificate  of  such  declaration  of 
intention,  as  aforesaid,  shall  make  applica- 
tion to  be  admitted  a  citizen  of  the  United 
States,  it  shall  be  proved,  to  the  satisfaction 
of  the  court,  that  the  applicant  was  resid- 
ing within  the  limits  and  under  the  juris- 
diction of  the  United  States  before  the 
fourteenth  day  of  April,  one  thousand  eight 
hundred  and  two,'  and  has  continued  to 
reside  within  the  same,  or  he  shall  not  be 
so  admitted.  And  the  residence  of  the 
applicant  within  the  limits  and  under  the 
jurisdiction  of  the  United  States,  for  at 
least  five  years  immediately  preceding  the 
time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the 
United  States;  which  citizens  shall  be 
named  in  the  record  as  witnesses.  And 
such  continued  residence  within  the  limits 
and  under  the  jurisdiction  of  the  United 
States,  when  satisfactorily  proved,  and  the 
place  or  places  where  the  applicant  has 
resided  for  at  least  five  years,  as  aforesaid, 
shall  be  stated  and  set  forth,  together  with 
the  names  of  such  citizens,  in  the  record  of 
the  court  admitting  the  applicant;  other- 
wise the  same  shall  not  entitle  him  to  be 
considered  and  deemed  a  citizen  of  the 
United  States. 

22. — 6.  An  act  in  further  addition  to 
"  An  act  to  establish  an  uniform  rule  of 
naturalization,  and  to  repeal  the  acts  here- 
tofore passed  on  that  subject."  App.  May 
26, 1824. 

23.-4  *• .  Be  i*  waded,  &c.  That  any 
alien,  being  a  free  white  person  and  a  minor, 


under  the  age  of  twenty-one  years,  who 
shall  have  resided  in  the  United  States 
three  years  next  preceding  his  arriving  at 
the  age  of  twenty-one  years,  and  who  shall 
have  continued  to  reside  therein  to  the  time 
he  may  make  application  to  be  admitted  a 
citizen  thereof,  may,  after  he  arrives  at  the 
age  of  twenty-one  years,  and  after  he  shall 
have  resided  five  years  within  the  United 
States,  including  the  three  years  of  his 
minority,  be  admitted  a  citizen  of  the  United 
States,  without  having  made  the  declaration 
required  in  the  first  condition  of  the  first 
section  of  the  act  to  which  this  is  an  addi- 
tion, three  years  previous  to  his  admission. 

24.  Provided,  such  alien  shall  make  the 
declaration  required  therein  at  the  time  of 
his  or  her  admission ;  and  shall  further  de- 
clare, on  oath,  and  prove  to  the  satisfaction 
of  the  court,  that,  for  three  years  next  pre- 
ceding, it  has  been  the  bona  fide  intention 
of  such  alien  to  become  a  citizen  of  the 
United  States ;  and  shall,  in  all  other  re- 
spects, comply  with  the  laws  in  regard  to 
naturalization. 

25. — §  2.  That  no  certificates  of  citizen- 
ship, or  naturalization,  heretofore  obtained 
from  any  court  of  record  within  the  United 
States,  shall  be  deemed  invalid,  in  conse- 
quence of  an  omission  to  comply  with  the 
requisition  of  the  first  section  of  the  act, 
entitled  "An  act  relative  to  evidence  in 
cases  of  naturalization,"  passed  the  twenty- 
second  day  of  March,  one  thousand  eight 
hundred  and  sixteen. 

26. — §  3.  That  the  declaration  required 
by  the  first  condition  specified  in  the  first 
section  of  the  act,  to  which  this  is  an  addi- 
tion, shall,  if  the  same  shall  be  bona  fide, 
made  before  the  clerks  of  either  of  the  courts 
in  the  said  condition  named,  be  as  valid  as 
if  it  had  been  made  before  the  said  courts, 
respectively. 

27. — §  4.  That  a  declaration  bv  any  alien, 
being  a  free  white  person,  of  his  intended 
application  to  be  admitted  a  citizen  of  the 
United  States,  made  in  the  manner  and  form 
prescribed  in  the  first  condition  specified  in 
the  first  section  of  the  act  to  which  this  is  an 
addition,  two  years  before  his  admission, 
shall  be  a  sufficient  compliance  with  said 
condition ;  anything  in  the  said  act,  or  in 
any  subsequent  act,  to  the  contrary  not- 
withstanding. 

28. — 7.  An  act  to  amend  the  acts  con- 
cerning naturalization.  App.  May  24, 1828. 

29.-—$  1.  Be  it  enacted,  Src.  That  the 
second  section  of  the  act,  entitled  "  An  act 
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to  establish  an  uniform  rule  of  naturaliza- 
tion, and  to  repeal  the  acts  heretofore  passed 
on  that  subject,"  which  was  passed  on  the 
fourteenth  day  of  April,  one  thousand  eight 
hundred  and  two,  and  the  first  section  of  the 
act,  entitled  "  An  act  relative  to  evidence 
in  cases  of  naturalization,"  passed  on  the 
twenty-second  day  of  March,  one  thousand 
eight  hundred  and  sixteen,  be,  and  the  same 
are  hereby  repealed. 

30. — §  2.  That  any  alien,  being  a  free 
white  person,  who  has  resided  within  the 
limits  and  under  the  jurisdiction  of  the 
United  States,  between  the  fourteenth  day 
of  April,  one  thousand  eight  hundred  and 
two,  and  the  eighteenth  day  of  June,  one 
thousand  eight  hundred  and  twelve,  and 
who  has  continued  to  reside  within  the  same, 
may  be  admitted  to  become  a  citizen  of  the 
United  States,  without  having  made  any 
previous  declaration  of  his  intention  to  be- 
come a  citizen : 

31.  Provided,  That  whenever  any  per- 
son without  a  certificate  of  such  declaration 
of  intention,  shall  make  application  to  be 
admitted  a  citizen  of  the  United  States,  it 
shall  be  proved  to  the  satisfaction  of  the 
court,  that  the  applicant  was  residing  within 
the  limits,  and  under  the  jurisdiction  of  the 
United  States,  before  the  eighteenth  day  of 
June,  one  thousand  eight  hundred  and 
twelve,  and  has  continued  to  reside  within 
the  same,  or  he  shall  not  be  so  admitted ; 
and  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of  the 
United  States,  for  at  least  five  years  im- 
mediately preceding  the  time  of  such  appli- 
cation, shall  be  proved  by  the  oath  or  affir- 
mation of  citizens  of  the-  United  States, 
which  citizens  shall  be  named  in  the  record 
as  witnesses  ;  and  such  continued  residence 
within  the  limits  and  under  the  jurisdiction 
of  the  United  States  when  satisfactorily 
proved,  and  the  place  or  places  where  the 
applicant  has  resided  for  at.  least  five -years 
as  aforesaid,  shall  be  stated  and  set  forth, 
together  with  the  names  of  such  citizens,  in 
the  record  of  the  court  admitting  the  appli- 
cant ;  otherwise  the  same  shall  not  entitle 
him  to  be  considered  and  deemed  a  citizen 
of  the  United  States. 

NATURALIZED  CITIZEN.  One  who, 
being  born  an  alien,  has  lawfully  become  a 
citizen  of  the  United  States  under  the  con- 
stitution and  laws. 

2.  He  has  all  the  righto  of  a  natural 
born  citizen,  except  that  of  being  eligible 
as  president  or  vice-president  of  ihe  United 


States.  In  foreign  countries  he  has  a  right 
to  be  treated  as  such,  and  will  be  so  con- 
sidered even  in  the  country  of  his  birth,  at 
least  for  most  purposes.  1  Bos.  &  P.  430. 
See  Citizen;  Domicil;  Inhabitant. 

NAUFRAGE,  French,  mar.  law.  When, 
by  the  violent  agitation  of  the  waves,  the 
impetuosity  of  the  winds,  the  storm,  or  the 
lightning,  a  vessel  is  swallowed  up,  or  so 
shattered  that  there  remain  only  the  pieces, 
the  accident  is  called  naufrage. 

2.  It  differs  from  ichouement,  which  is, 
when  the  vessel  remains  whole,  but.  is 
grounded ;  or  from  bris9  which  is,  when  it 
strikes  against  a  rook  or  a  coast ;  or  from 
sombrer,  which  is,  the  sinking  of  the  vessel 
in  the  sea,  when  it  is  swallowed  up,  and 
which  may  be  caused  by  any  accident  what- 
ever.   Pardes.  n.  643.    Vide  Wreck. 

NAUT-33.  Strictly  speaking,  only  car- 
riers by  water  are  comprehended  under  this 
word.  But  the  rules  which  regulate  such 
carriers  have  been  applied  to  carriers  by 
land.  2  Ld.  Raym.  917 ;  1  Bell's  Com. 
467. 

NAVAL  OFFICER.  The  name  of  an 
officer  of  the  United  States,  whose  duties 
are  prescribed  by  various  acts  of  congress. 

2.  Naval  officers  are  appointed  for  the 
term  of  four  years,  but  are  removable  from 
office  at  pleasure.  Act  of  May  15, 1820, 
§  1,  3  Story,  L.  U.  S.  1790. 

8.  The  act  of  March  2,  1799,  §  21, 1 
Story,  L.  U.  S.  590,  prescribes  that  the 
naval  officer  shall  receive  copies  of  all  mani- 
fests and  entries,  and  shall,  together  with 
the  collector,  estimate  the  duties  on  all 
goods,  wares,  and  merchandise,  subject  to 
duty,  (and  no  duties  shall  be  received  with- 
out such  estimate,)  and  shall  keep  a  separate 
record  thereof,  and  shall  countersign  all 
permits,  clearances,  certificates,  debentures, 
and  other  documents,  to  be  granted  by  the 
collector;  he  shall  also  examine  the  col- 
lector's abstracts  of  duties,  and  other  ac- 
counts of  receipts,  bonds,  and  expenditures, 
and,  if  found  right,  he  shall  certify  the  same. 

4.  And  by  §  68,  of  the  same  law,  it  is 
enacted,  that  every  collector,  naval  officer, 
and  surveyor,  or  other  person  specially  ap- 
pointed, by  either  of  them,  for  that  purpose, 
shall  have  full  power  and  authority  to  enter 
any  ship  or  vessel,  in  which  they  shall  have 
reason  to  suspect  any  goods,  wares,  or  mer- 
chandise, subject  to  duty,  are  concealed,  and 
therein  to  search  for,  seize,  and  secure,  any 
such  goods,  wares,  or  merchandise ;  and  if 
they  shall  have  cause  to  suspect  a  conceal- 
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ojent  thereof  in  any  particular  dwelling 
bouse,  store,  building,  or  other  place,  they 
or  either  of  them  shall,  upon  proper  applica- 
tion, on  oath,  to  any  justice  of  the  peace,  be 
entitled  to  a  warrant  to  enter  such  house, 
store,  or  other  place,  (in  the  day  time  only,) 
and  there  to  search  for  such  goods ;  and  if 
any  shall  be  found,  to  seize  and  secure  the 
same  for  trial ;  and  all  such  goods,  wares, 
and  merchandise,  on  which  the  duties  shall 
not  have  been  paid,  or  secured  to  be  paid, 
shall  be  forfeited. 

NAVICULARS,  civil  law.  He  who 
had  the  management  and  care  of  a  ship. 
The  same  as  our  sea  captain.  Bouoh.  Inst, 
n.  359.     Vide  Captain. 

NAVIGABLE.  Capable  of  being  navi- 
gated. 

2.  In  law,  the  term  navigable  is  applied 
to  the  sea,  to  arms  of  the  sea,  and  to  rivers 
in  which  the  tide  flows  and  reflows.  5 
Taunt.  B.  705 ;  S.  C.  Eng.  Com.  Law  Bep. 
240 ;  5  Pick.  B.  199 ;  Ang.  Tide  Wat. 
62 ;  1  Bouv.  Inst.  n.  428. 

3.  In  North  Carolina;  1  M'Cord,  B. 
580 ;  2  Dev.  B.  30 ;  3  Dev.  B.  59 ;  and  in 
Pennsylvania;  2  Binn.  B.  75 ;  14  S.  &  B. 
71 ;  the  navigability  of  a  river  does  not 
depend  upon  the  ebb  and  flow  of  the  tide, 
but  a  stream  navigable  by  sea  vessels  is  a 
navigable  river. 

4.  By  the  common  law,  such  rivers  as 
are  navigable  in  the  popular  sense  of  the 
word,  whether  the  tide  ebb  and  flow  in  them 
or  not,  are  public  highways.  Ang.  Tide  Wat. 
62;  Ang.  Wat.  Courses,  205  ;  1  Pick.  180; 
5  Pick.  199;  1  Halst.  1 ;  4  Call,  441 ;  3 
Blackf.  136.  Vide  Arm  of  the  sea;  Relic- 
tion; River. 

NAVIGATION.  The  act  of  traversing 
the  sea,  rivers  or  lakes,  in  ships  or  other 
vessels;  the  art  of  ascertaining  the  geo- 
graphical position  of  a  ship,  and  directing 
her  course. 

2.  It  is  not  within  the  plan  of  this  work 
to  copy  the  acts  of  congress  relating  to 
navigation,,  or  even  an  abstract  of  them. 
The  reader  is  referred  to  Story's  L.  U.  S. 
Index,  h.  t.;  Gordon's  Dig.  art.  2905,  et  seq. 

NAVY.  The  whole  shipping,  taken  col- 
lectively, belonging  to  the  government  of 
an  independent  nation ;  the  ships  belonging 
to  private  individuals  are  not  included  in 
the  navy. 

2.  The  constitution  of  the  United  States, 
art  1,  8.  8,  vests  in  congress  the  power  "  to 
provide  and  maintain  a  navy." 

3.  Anterior  to  the  war  of  1&12,  the 


navy  of  the  United  States  had  been  much 
neglected,  and  it  was  not  until  during  the 
late  war,  when  it  fought  itself  into  notice, 
that  the  publio  attention  was  seriously 
attracted  to  it.  Some  legislation  favorable 
to  it,  then  took  place. 

4.  The  act  of  January  2, 1813, 2  Story's 
L.  U.  S.  1282,  authorized  the  president  of 
the  United  States,  as  soon  as  suitable  ma- 
terials could  be  procured  therefor,  to  cause 
to  be  built,  equipped  and  employed,  four 
ships  to  rate  not  less  than  seventy-four 
guns,  and  six  ships  to  rate  forty-four  guns 
each.  The  sum  of  two  millions  five  hun- 
dred thousand  dollars  is  appropriated  for 
the  purpose. 

5.  And  by  the  act  of  March  3, 1813, 
2  Story,  L.  U.  S.  1313,  the  president  is 
further  authorized  to  have  built  six  sloops 
of  war,  and  to  have  built  or  procured  such 
a  number  of  sloops  of  war  or  other  armed 
vessels,  as  the  public  service  may  require 
on  the  lakes.  The  sum  of  nine  hundred 
thousand  dollars  is  appropriated  for  this 
purpose,  and  to  pay  two  hundred  thousand 
dollars  for  vessels  already  procured  on  the 
lakes. 

6.  The  act  of  March  3, 1815,  2  Story, 
L.  U.  S.  1511,  appropriates  the  sum  of  two 
hundred  thousand  dollars  annually  for  three 
years,  towards  the  purchase  of  a  stock  of 
materials  for  ship  building. 

7.  The  act  of  April  29, 1816,  may  be 
said  to  have  been  the  first  that  manifested 
the  fostering  care  of  congress.  By  this  act 
the  sum  of  one  million  of  dollars  per  annum 
for  eight  years,  including  the  sum  of  two 
hundred  thousand  dollars  per  annum  appro- 
priated by  the  act  of  March  3,  1815,  is 
appropriated.  And  the  president  is  autho- 
rized to  cause  to  be  built  nine  ships,  to  rate 
not  less  than  seventy-four  guns  eaoh,  and 
twelve  ships  to  rate  not  less  than  forty-four 
guns  eaoh,  including  one  seventy-four  and 
three  forty-four  gun  ships,  authorized  to  be 
built  by  the  aot  of  January  2d,  1818.  The 
third  section  of  this  aot  authorizes  the  pre- 
sident to  procure  steam  engines  and  all  the 
imperishable  materials  for  building  three 
steam  batteries. 

8.  The  act  of  March  3, 1821,  3  Story's 
L.  U.  S.  1820,  repeals  the  first  section  of 
the  aot  of  the  29th  April,  1816,  and  in- 
stead of  the  appropriation  therein  contained, 
appropriates  the  sum  of  five  hundred  thou- 
sand dollars  per  annum  for  six  years,  from 
the  year  1821  inclusive,  to  be  applied  to 
carry  into  effect  the  purposes  of  the  said  act. 


206 


NB 


NE 


9.  To  repress  piracy  in  the  golf  of 
Mexico,  the  Act  of  22d  December,  1822, 
was  passed,  3  St.  L.  U.  S.  1873.  It  autho- 
rizes the  president  to  purchase  or  construct 
a  sufficient  number  of  vessels  to  repress 
piracy  in  that  gulf  and  the  adjoining  seas 
and  territories.  It  appropriates  one  hundred 
and  sixty  thousand  dollars  for  the  purpose. 

10.  The  act  of  May  17,  1826,  autho- 
rizes the  suspension  of  the  building  of  one 
of  the  ships  above  authorized  to  be  built, 
and  authorizes  the  president  to  purchase  a 
ship  of  not  less  than  the  smallest  class  au- 
thorized to  be  built  by  the  act  of  29th  April, 
1816. 

11.  The  act  of  March  3,  1827,  3  St. 
L.  U.  S.  2070,  appropriates  five  hundred 
thousand  dollars  per  annum  for  six  years  for 
the  gradual  improvement  of  the  navy  of  the 
United  States,  and  authorizes  the  president 
to  procure  materials  for  ship  building.  A 
further  appropriation  is  made  by  the  act  of 
March  2, 1833,  4  Sharsw.  con.  of  St.  L.  U. 
S.  2346,  of  five  hundred  thousand  dollars 
annually  for  six  years  from  and  after  the 
third  of  March,  1833,  for  the  gradual  im- 
provement of  the  navy  of  the  United  States ; 
and  the  president  is  authorized  to  cause  the 
above  mentioned  appropriation  to  be  applied 
as  directed  by  the  act  of  March  3, 1827. 

12.  For  the  rules  and  regulations  of  the 
navy  of  the  United  States,  the  reader  is 
referred  to  the  act  "  for  the  better  govern- 
ment of  the  navy  of  the  United  States." 
1  St.  L.  U.  S.  761. 

Vide  article  Names  of  Ships. 

NE  DISTURBA  PAS,  pleading.  The 
general  issue  in  quart  impedit.  Hob.  162 ; 
Vide  Hast,  517  ;  Winch.  Ent.  703. 

NE  BAELA  PAS.  He  did  not  deliver. 
This  is  a  plea  in  detinue,  by  which  the  de- 
fendant denies  the  delivery  to  him  of  the 
thing  sued  for. 

NE  DONA  PAS,  or  NON  DEBIT, 
pleading.  The  general  issue  in  formedon ; 
and  is  in  the  following  formula :  "  And  the 
said  C  D,  by  J  K,  his  attorney,  comes  and 
defends  the  right,  when,  Ac,  and  says,  that 
the  said  E  F  did  not  give  the  said  manor, 
with  the  appurtenances,  or  any  part  thereof, 
to  the  said  G-  B,  and  the  heirs  of  his  body 
issuing,  in  manner  and  form  as  the  said  A 
B  hath  in  his  count  above  alleged.  And 
of  this  the  said  C  D  puts  himself  upon  the 
country."     10  Went.  182. 

NE  EXEAT  REPUBLICA,  practice. 
The  name  of  a  writ  issued  by  a  court  of 
chancery,  directed  to  the  sheriff,  reciting 


that  the  defendant  in  the  case  is  indebted 
to  the  complainant,  and  that  he  designs 
going  quickly  into  parts  without  the  state, 
to  the  damage  of  the  complainant,  and  then 
commanding  him  to  cause  the  defendant  to 
give  bail  in  a  certain  sum  that  he  will  not 
leave  the  state  without  leave  of  the  court, 
and  for  want  of  such  bail  that  he  the  sheriff, 
do  commit  the  defendant  to  prison. 

2.  This  writ  is  used  to  prevent  debtors 
from  escaping  from  their  creditors.  It 
amounts  in  ordinary  civil  cases,  to  nothing 
more  than  process  to  hold  to  bail,  or  to  com- 
pel a  party  to  give  security  to  abide  the  de- 
cree to  be  made  in  his  case.  2  Kent,  Com. 
32  ;  1  Clarke,  R.  551 ;  Beames'  Ne  Exeat ; 
13  Vin.  Ab.  537 ;  1  Supp.  to  Ves.  jr.  83, 
352,  467 ;  4  Ves.  577 ;  5  Ves.  91 ;  Bac. 
Ab,  Prerogative,  C ;  8  Com.  Dig.  232  ;  1 
Bl.  Com.  138 :  Blake's  Ch.  Pr.  Index,  h^ 
t.;  Madd.  Ch.  Pr.  Index,  h.  t.;  1  Smith's 
Ch.  Pr.  576 ;  Story's  Eq.  Index,  h.  t. 

3.  The  subject  may  be  considered  under 
the  following  heads. 

4. — 1.  Against  whom  a  writ  of  ne  exeat 
may  be  issued.  It  may  be  issued  against 
foreigners  subject  to  the  jurisdiction  of  the 
court,  citizens  of  the  same  state,  or  of 
another  state,  when  it  appears  by  a  positive 
affidavit  that  the  defendant  is  about  to  leave 
the  state,  or  has  threatened  to  do  so,  and 
that  the  debt  would  be  lost  or  endangered 
by  his  departure.  3  Johns.  Ch*  R.  75,  412 ; 
7  Johns.  Ch.  R.  192 ;  1  Hopk.  Ch.  R.  499. 
On  the  same  principle  which  has  been 
adopted  in  the  courts  of  law  that  a  defend- 
ant could  not  be  held  to  bail  twice  for  the 
same  cause  of  action,  it  has  been  decided 
that  a  writ  of  ne  exeat  was  not  properly 
issued  against  a  defendant  who  had  been 
held  to  bail  in  an  action  at  law.  8  Ves.  jr. 
594. 

5. — 2.  For  what  claims.  This  writ  can 
be  issued  only  for  equitable  demands.  4 
Desaus.  R.  108 ;  1  Johns.  Ch.  R.  2 ;  6 
Johns.  Ch.  R.  138 ;  1  Hopk.  Ch.  R.  499. 
It  may  be  allowed  in  a  case  to  prevent  the 
failure  of  justice.  2  Johns.  Chano.  Rep. 
191.  When  the  demand  is  strictly  legal, 
it  cannot  be  issued,  because  the  court  has 
no  jurisdiction.  When  the  court  has  con- 
current jurisdiction  with  the  courts  of  com- 
mon law,  the  writ  may,  in  such  case,  issue, 
unless  the  party  has  been  already  arrested 
at  law.  2  Johns.  Ch.  R.  170.  In  all  cases, 
when  a  writ  of  ne  exeat  is  claimed,  the 
plaintiff 's  equity  must  appear  on  the  face 
of  the  bill.     3  Johns.  Gh.  R.  414. 
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6. — 3.  The  amount  of  bail.  The  amount 
of  bail  is  assessed  by  the  court  itself;  and  a 
sum  is  usually  directed  sufficient  to  cover 
the  existing  debt,  and  a  reasonable  amount 
of  future  interest,  having  regard  to  the  pro- 
bable duration  of  the  suit.  1  Hopk.  Ch.  R. 
501. 

NE  LUMINIBUS  OFFICIATUR,  civil 
law.  The  name  of  a  servitude  which  re- 
strains the  owner  of  a  house  from  making 
such  erections  as  obstruct  the  light  of  the 
adjoining  house.     Dig.  8,  4, 15,  17. 

NE  RECIPIATUR.  That  it  be  not 
received.  A  caveat  or  words  of  caution 
given  to  a  law  officer,  by  a  party  in  a  cause, 
not  to  receive  the  next  proceedings  of  his 
opponent.     1  Sell.  Br.  7. 

NE  RELESSA  PAS.  The  name  of  a 
replication  to  a  plea  of  release,  by  which 
the  plaintiff  insists  he  did  not  release.  2 
Bols.  55. 

NE  UNJUSTE  VEXES,  old  Engl 
law.  The  name  of  a  writ  which  issued  to 
relieve  a  tenant  upon  whom  his  lord  had 
distrained  for  more  services  than  he  was 
bound  to  perform. 

2.  It  was  a  prohibition  to  the  lord,  not 
unjustly  to  distrain  or  vex  his  tenant.  F.  N. 

NE  UNQUES  ACCOUPLE,  pleading. 
A  plea  by  which  the  party  denies  that  he 
ever  was  lawfully  married  to  the  person  to 
whom  it  refers.  See  the  form,  2  Wils.  R. 
118 ;  Morg.  582 ;  10  Went.  Prec.  PI.  158 ; 
2  H.  Bl.  145 ;  3  Chit.  PL  599. 

Ne  unques  executor,  pleading.  A  plea 
by  which  the  party  who  uses  it  denies  that 
the  plaintiff  is  an  executor,  as  he  claims  to 
be;  or  that  the  defendant  is  executor,  as 
the  plaintiff  in  his  declaration  charges  him 
to  be.  1  Chit.  PI.  484 ;  1  Saund.  274,  n. 
3 ;  Com.  Big.  Pleader,  2D,2;  2  Chit.  PL 
498. 

Ne  unques  seisie  que  dower,  pleading. 
A  plea  by  which  a  defendant  denies  the 
right  of  a  widow  who  sues  for,  and  demands 
her  dower  in  lands,  &c.,  late  of  her  husband, 
because  the  husband  was  not,  on  the  day  of 
her  marriage  with  him,  or  any  time  after- 
wards, seised  of  such  estate,  so  that  she 
could  be  endowed  of  the  same.  See  2 
Saund.  329 ;  10  Went.  159 ;  3  Chitt.  PL 
598,  and  the  authorities  there  cited. 

Ne  unques  son  receiver,  pleading. 
The  name  of  a  plea  in  an  action  of  account 
render,  by  which  the  defendant  affirms  that 
he  never  was  receiver  of  the  plaintiff.  12 
Vin.  Ab.  183. 


NE  VARIETUR.  These  words,  which 
literally  signify  that  it  be  not  varied  or 
changed,  are  sometimes  written  by  notaries 
public  upon  bills  or  notes,  for  the  purpose 
of  identifying  them.  This  does  not  destroy 
their  negotiability.     8  Wheat.  338. 

NEAT  or  NET,  contracts.  The  exact 
weight  of  an  article,  without  the  bag,  box, 
keg,  or  other  thing  in  which  it  may  be  en- 
veloped. 

NEATNESS,  pleading.  The  statement, 
in  apt  and  appropriate  words,  of  all  the  ne- 
cessary facts,  and  no  more.  Lawes  on  PL 
62. 

NECESSARIES.  Such  things  as  are 
proper  and  requisite  for  the  sustenance  of 
man. 

2.  The  term  necessaries  is  not  confined 
merely  to  what  is  requisite  barely  to  support 
life,  but  includes  many  of  the  conveniences 
of  refined  society.  It  is  a  relative  term, 
which  must  be  applied  to  the  circumstances 
and  conditions  of  the  parties.  7  S.  &  R. 
247.  Ornaments  and  superfluities  of  dress, 
such  as  are  usually  worn  by  the  party's 
rank  and  situation  in  life,  have  been 
classed  among  necessaries.  1  Campb.  R. 
120  ;  7  C.  &  P.  52  ;  1  Hodges,  R.  31 ;  8 
T.  R.  578 ;  8  Campb.  826 ;  1  Leigh's  N. 
P.  135. 

3.  Persons  incapable  of  making  contracts 
generally,  may,  nevertheless,  make  legal 
engagements  for  necessaries  for  which  they, 
or  those  bound  to  support  them,  will  be 
held  responsible.  The  classes  of  persons 
who,  although  not  bound  by  their  usual 
contracts,  can  bind  themselves  or  others 
for  necessaries,  are  infants  and  married 
women. 

4. — 1.  Infants  are  allowed  to  make 
binding  contracts  whenever  it  is  for  their 
interest ;  when,  therefore,  they  are  unpro- 
vided with  necessaries,  which,  Lord  Coke 
says,  include  victuals,  clothing,  medical 
aid,  and  "good  teaching  and  instruction , 
whereby  he  may  profit  himself  afterwards," 
they  may  buy  them,  and  their  contracts  will 
be  binding.  Co.  Litt.  172  a.  Necessaries 
for  the  infant's  wife  and  children,  are  ne- 
cessaries for  himself.  Str.  168 ;  Com.  Dig. 
Enfant,  B  5;  1  Sid.  112;  2  Stark.  Ev. 
725  ;  3  Day,  37  ;  1  Bibb,  519 ;  2  Nott  & 
McC.  524 ;  9  John.  R.  141 ;  16  Mass.  31 ; 
Bac.  Ab.  Infancy,  I. 

5. — 2.  A  wife  is  allowed  to  make  con- 
tracts for  necessaries,  and  her  husband  is 
generally  responsible  upon  them,  because 
his  assent  is  presumed,  and  even  if  notice 
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be  given  not  to  trust  her,  still  he  would  be 
liable  for  all  such  necessaries  as  she  stood 
in  need  of;  but  in  this  case,  the  creditor 
would  be  required  to  show  she  did  stand  in 
need  of  the  articles  furnished.  1  Salk.  118 ; 
Ld.  Raym.  1006.  But  if  the  wife  elopes, 
though  it  be  not  with  an  adulterer,  he  is 
not  chargeable  even  for  necessaries;  the 
very  fact  of  the  elopement  and  separation, 
is  sufficient  to  put  persons  on  inquiry,  and 
whoever  gives  credit  to  the  wife  afterwards, 
gives  it  at  his  peril.  1  Salk.  119;  Str. 
647 ;  1  Sid.  109 ;  S.  C.  1  Lev.  4 ;  12  John. 
R.  293 ;  3  Pick.  R.  289;  2  Halst.  146 ;  11 
John.  R.  281 ;  2  Kent,  Com.  123 ;  2  St. 
Ev.  696 ;  Bac.  Ab.  Baron  and  Feme,  H ; 
Chit.  Contr.  Index,  h.  t. ;  1  Hare  &  Wall. 
Sel.  Deo.  104,  106;  Ham.  on  Parties, 
217. 

NECESSARY  AND  PROPER.  The 
Constitution  of  the  United  States,  art.  1,  s. 
8,  vests  in  congress  the  power  "  to  make  all 
laws,  which  shall  be  necessary  and  proper 9 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by 
this  constitution  in  the  government  of  the 
United  States,  in  any  department  or  officer 
thereof." 

2.  This  power  has  ever  been  viewed  with 
perhaps  unfounded  jealousy  and  distrust. 
It  is  a  power  expressly  given,  which,  with- 
out this  clause,  would  be  implied.  The 
plain  import  of  the  clause  is,  that  congress 
shall  have  all  incidental  and  instrumental 
powers,  necessary  and  proper  to  carry  into 
execution  all  the  express  powers.  It  neither 
enlarges  any  power  specifically  granted,  nor 
is  it  a  grant  of  any  new  power  to  congress. 
It  is  merely  a  declaration  for  the  removal 
of  all  uncertainty,  that  the  means  of  carry- 
ing intox  execution  those  already  granted, 
are  included  in  the  grant. 

8.  Some  controversy  has  taken  place  as 
to  what  is  to  be  considered  "  necessary ;" 
it  has  been  contended  that  by  this  must  be 
understood  what  is  indispensable ;  but  it  is 
obvious  the  term  necessary  means  no  more 
than  useful,  needful,  requisite,  incidental, 
or  conducive  to.  It  is  in  this  sense  the 
word  appears  to  have  been  used,  when 
connected  with  the  word  "proper."  4 
Wheat.  418-420 ;  3  Story,  Const.  §  1231 
to  1253. 

NECE8SART    INTROMISSION,    Scotch    law. 

When  the  husband  or  wife  continues,  after 
the  decease  of  his  or  her  companion,  in  pos- 
session of  the  decedent's  goods,  for  their 
preservation. 


NECESSITY.  In  general,  whatever 
makes  the  contrary  of  a  thing  impossible, 
whatever  may  be  the  cause  of  such  impossi- 
bilities'. 

2.  Whatever  is  done  through  necessity, 
is  done  without  any  intention,  and  as  the 
act  is  done  without  will,  (q.  v.)  and  is  com- 
pulsory, th*  agent  is  not  legally  responsible* 
Bac.  Max.  Reg.  5.  Hence  the  maxim,  ne- 
cessity has  no  law ;  indeed  necessity  is  itself 
a  law  which  cannot  be  avoided  nor  infringed. 
Clef  des  Lois  Rom.  h.  t.;  Dig  10,  3, 10, 1 ; 
Com.  Dig.  Pleader,  3  M  20,  3  M  80. 

3.  It  follows,  then,  that  the  acts  of  a 
man  in  violation  of  law,  or  to  the  injury  of 
another,  may  be  justified  by  necessity,  be- 
cause the  actor  has  no  will  to  do  or  not  to 
do  the  thing,  he  is  a  mere  tool ;  but,  it  is 
conceived,  this  necessity  must  be  absolute 
and  irresistible,  in  fact,  or  so  presumed  in 
point  of  law. 

4.  The  cases  which  are  justified  by  ne- 
cessity, may  be  classed  as  follows .: 

1.  For  the  preservation  of  life;  as  if 
two  persons  are  on  the  same  plank,  and 
one  must  perish,  the  survivor  is  justified  in 
having  thrown  off  the  other,  who  was  thereby 
drowned.     Bac.  Max.  Reg.  5. 

5. — 2.  Obedience  by  a  person  subject 
to  the  power  of  another ;  for  example,  if  a 
wife  should  commit  a  larceny  with  her 
husband,  in  this  case  the  law  presumes  she 
acted  by  coercion  of  her  husband,  and,  be- 
ing compelled  by  necessity,  she  is  justifiable. 
1  Russ.  Cr.  16,  20 ;  Bac.  Max.  Reg.  5. 

6. — 3.  Those  cases  which  arise  from 
the  act  of  God,  or  inevitable  accident,  or 
from  the  act  of  man,  as  public  enemies. 
Vide  Act  of  God;  Inevitable  Accident; 
and  also  15  Yin.  Ab.  534;  Dane's  Ab. 
Li;  2  Stark.  Ev.  713 ;  Marsh.  Ins.  b. 
1,  c.  6,  s.  8 ;  Jacob's  Intr.  to  Com.  Law, 
Reg.  74. 

7.T-4*  There  is  another  species  of  ne- 
cessity. The  actor  in  these  cases  is  not 
compelled  to  do  the  act  whether  he  will 
or  not,  but  he  has  no  choice  left  but  to  do 
the  act  which  may  be  injurious  to  another, 
or  to  lose  the  total  use  of  his  property. 
For  example,  when  a  man's  lands  are  sur- 
rounded by  those  of  others,  so  that  he  can- 
not enjoy  them  without  trespassing  on  his 
neighbors.  The  way  which  is  thus  obtained, 
is  called  a  way  of  necessity.  Gale  and 
Whatley  on  Easements,  71 ;  11  Co.  52 ; 
Hob.  234;  1  Saund.  323,  note.  See  3 
Rawle,  R.  495 ;  3  M'Cord,  R.  131 ;  Id. 
1170;  14  Mass.  R.  56;  2  B.  &  C.  96;  2 


NEG 


NEG 


209 


Bing.  B.  76  j  8  T.  R.  50 ;  Cro.  Jac.  170 ; 
2  Roll.  Ab.  60 ;  3  Kent,  Com.  423  ;  3 
Rawle's  R.  492  ;  1  Taunt.  R.  279 ;  8  Taunt. 
R.  24 ;  8  T.  R.  50 3  Ham.  N.  P.  198  3  Cro. 
Jac.  170;  2  Bouv.  Inst.  n.  1637;  and 
Way. 

NEGATION.  Denial.  Two  negations 
are  construed  to  mean  one  affirmation. 
Dig.  50, 16, 137. 

NEGATIVE.  This  word  has  several 
significations.  1.  It  is  used  in  contradis- 
tinction to  giving  assent;  thus  we  say  the 
president  has  put  his  negative  upon  suoh  a 
bill.  Vide  Veto,  2.  It  is  also  used  in 
contradistinction  to  affirmative;  as,  a  nega- 
tive does  not  always  admit  of  the  simple 
aud  direct  proof  of  which  an  affirmative  is 
capable.  When  a  party  affirms  a  negative 
in  his  pleadings,  and  without  the  establish- 
ment of  which,  by  evidence,  he  cannot  re- 
cover or  defend  himself,  the  burden  of  the 
proof  lies  upon  him,  and  he  must  prove  the 
negative.  8  Toull.  n.  18.  Vide  2  Gall. 
Rep.  485  3  1  McGord,  R.  573 3  11  John. 
R-  513 3  19  John.  R.  345 ;  1  Pick.  R. 
375 ;  Gilb.  Ev.  145 ;  1  Stark.  Ev.  376 ; 
Bull.  N.  P.  298  j  15  Vin.  Ab.  540  3  Bac. 
Ab.  Pleas,  &c.  I. 

2.  Although  as  a  general  rule  the 
affirmative  of  every  issue  must  be  proved, 
yet  this  rule  ceases  to  operate  the  moment 
the  presumption  of  law  is  thrown  into  the 
other  scale.  When  the  issue  is  on  the 
legitimacy  of  a  child,  therefore,  it  is  incum- 
bent on  the  party  asserting  the  illegitimacy 
to  prove  it.  2  Selw.  N.  P.  709.  Vide 
Affirmative;  Innocence. 

Negative  averment,  pleading,  evi- 
dence. An  averment  in  some  of  the 
pleadings  in  a  case  in  which  a  negative  is 
asserted. 

2.  It  is  a  general  rule,  established  for 
the  purpose  of  shortening  and  facilitating 
investigations,  that  the  point  in  issue  is  to 
be  proved  by  the  party  who  asserts  the 
affirmative  3  1  Phil.  Ev.  184 ;  Bull  N.  P. 
298  3  but  as  this  rule  is  not*  founded  on  any 
presumption  of  law  in  favor  of  the  party, 
but  is  merely  a  rule  of  practice  and  conve- 
nience, it  ceases  in  all  oases  when  the  pre«- 
sumption  of  law  Is  thrown  into  the  opposite 
scale.  Gilb.  Ev.  145.  For  example,  when 
the  issue  is  on  the  legitimacy  of  a  child 
born  in  lawful  wedlock,  it  is  incumbent  on 
the  party  asserting  its  illegitimacy  to  prove 
it.    2  Selw.  N.  P.  709. 

3.  Upon  the  same  principle,  when  the 
negative  averment  involves  a  charge  of 
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criminal  neglect  of  duty,  whether  official 
or  otherwise,  it  must  be  proved,  for  the  law 
presumes  every  man  to  perform  the  duties 
which  it  imposes.  2  Gall.  R.  498  3  19  John. 
R.  345  3  10  East,  R.  211 3  3  B.  &  P.  302  3 
3  East,  R.  192  3  1  Mass.  R.  54  3  3  Campb. 
R.  10 ;  Greenl.  Ev.  §  80  j  3  Bouv.  Inst.  n. 
3089.     Vide  Onus  Probandi. 

Negative  condition,  contracts,  wills. 
One  where  the  thing  which  is  the  subject  of 
it  must  not  happen  3  as,  if  I  do  not  marry. 
Poth.  Ob.  n.  200  j  1  Bouv.  Inst.  n.  751. 

Negative  pregnant,  pleading.  Suoh 
form  of  negative  expression,  in  pleading, 
as  may  imply  or  carry  within  it  an  affirma- 
tive. 

2.  This  is  faulty,  because  the  meaning 
of  such  form  of  expression  is  ambiguous. 
Example:  in  trespass  for  entering  the 
plaintiff's  house,  the  defendant  pleaded, 
that  the  plaintiff's  daughter  gave  him 
license  to  do  so  3  and  that  he  entered  by 
that  license.  The  plaintiff  replied  that  he 
did  not  enter  by  her  license.  This  was 
considered  as  a  negative  pregnant,  and  it 
was  held  the  plaintiff  should  have  traversed 
the  entry  by  itself,  or  the  license  by  itself, 
and  not  both  together.     Cro.  Jac.  87. 

3.  It  may  be  observed  that  this  form 
of  traverse  may  imply,  or  carry  within  it, 
that  the  license  was  given,  though  the  de- 
fendant did  not  enter  by  that  license.  It 
is  therefore  in  the  language  of  pleading 
said  to  be  pregnant  with  the  admission, 
namely,  that  a  license  was  given:  at  the 
same  time,  the  license  is  not  expressly  ad- 
mitted, and  the  effect  therefore  is,  to  leave 
it  in  doubt  whether  the  plaintiff  means  to 
deny  the  license,  or  to  deny  that  the  de- 
fendant entered  by  virtue  of  that  license. 
It  is  this  ambiguity  which  appears  to  con- 
stitute the  fault.  28  H.  VI.  7  j  Hob.  295  j 
Style's  Pr.  Reg.  Negative  Pregnant  3  Steph. 
PL  381 ;  Gould,  PI.  c.  6,  §  29-37. 

4.  This  rule,  however,  against  a  nega- 
tive pregnant,  appears,  in  modern  times  at 
least,  to  have  received  no  very  strict  con- 
struction 3  for  many  cases  have  occurred  in 
which,  upon  various  grounds  of  distinction 
from  the  general  rule,  that  form  of  expres- 
sion has  been  free  from  objection.  See 
several  instances  in  Com.  Dig.  Pleader,  R. 
6 }  1  Lev.  88 ;  Steph.  PL  383.  Vide  Arch. 
Civ.  PL  213  ;•  Doct.  PL  317  j  Lawe's  Civ. 
PL  114  3  Gould,  PL  0.  6,  §  36. 

Negative  statute.  One  which  is  en- 
acted in  negative  terms,  and  which  so  con- 
trols the  common  law,  that  it  has  no  force 
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in  opposition  to  the  statute.    Bro.  Pari.  pi. 
72 ;  Bac.  Ab.  Statutes,  G. 

NEGLIGENCE,  contracts,  torts.  When 
considered  in  relation  to  contracts,  negli- 
gence may  be  divided  into  various  degrees, 
namely,  ordinary,  less  than  ordinary,  more 
than  ordinary.     1  Miles'  Rep.  40. 

2.  Ordinary  negligence  is  the  want  of 
ordinary  diligence  ;  slight  or  less  than  ordi- 
nary negligence,  is  the  want  of  great  dili- 
gence; and  gross  or  more  than  ordinary 
negligence,  is  the  want  of  slight  diligence. 

3.  Three  great  principles  of  respon- 
sibility, seem  naturally  to  follow  this  divi- 
sion. 

4. — 1.  In  those  contracts  which  are 
made  for  the  sole  benefit,  of  the  creditor, 
the  debtor  is  responsible  only  for  gross 
negligence,  good  faith  alone  being  required 
of  him ;  as  in  the  case  of  a  depositary,  who 
is  a  bailee  without  reward ;  Story,  Bailm. 
§  62  ;  Dane's  Ab.  o.  17,  a,  2  ;  14  Serg.  & 
Bawle,  275  ;  but  to  this  general  rule,  Po- 
thier  makes  two  exceptions.  The  first,  in 
relation  to  the  contract  of  a  mandate,  and 
the  second,  to  the  quasi  contract  negotio- 
rum  gestorum ;  in  these  cases,  he  says,  the 
party  undertaking  to  perform  these  engage- 
ments, is  bound  to  use  necessary  care. 
Observation  Generate,  printed  at  the  end 
of  the  Traite*  des  Obligations. 

5. — 2.  In  those  contracts  which  are  for 
the  reciprocal  benefit  of  both  oarties,  such 
as  those  of  sale,  of  hiring,  of  pledge,  and 
the  like,  the  party  is  bound  to  take,  for  the 
object  of  the  contract,  that  care  which  a 
prudent  man  ordinarily  takes  of  his  affairs, 
and  he  will  therefore  be  held  responsible 
for  ordinary  neglect.  Jones'  Bailment,  10, 
119 ;  2  Lord  Baym.  909 ;  Story,  Bailm. 
§  23 ;  Pothier,  Obs.  G6n£r.  ubi  supra. 

6. — 3.  In  those  contracts  made  for  the 
sole  interest  of  the  party  who  has  received, 
and  is  to  return  the  thing  which  is  the 
object  of  the  contract,  such,  for  example, 
as  loan  for  use,  or  commodatum,  the  slight- 
est negligence  will  make  him  responsible. 
Jones'  Bailm.  64, 65 ;  Story's  Bailm.  §  237 ; 
Pothier,  Obs.  Gen.  ubi  supra. 

7.  In  general,  a  party  who  has  -caused 
an  injury  or  loss  to  another,  in  consequence 
of  his  negligence,  is  responsible  for  all  the 
consequence.  Hob.  134 ;  3  Wils.  126 ;  1 
Chit.  PL  129, 130 ;  2  Hen.  &  Munf.  423 ; 
1  Str.  596 ;  3  East,  B.  596.  An  example 
of  this  kind  may  be  found  in  the  case  of  a 
person  who  drives  his  carriage  during  a 
dark  night  on  the  wrong  side  of  the  road, 


by  which  he  commits  an  injury  to  another. 
3  East,  B.  593;  1  Campb.  B.  497;  2 
Campb.  466  ;  2  New  Bep.  119.  Vide  Gale 
and  Whatley  on  Easements,  Index,  h.  t. ; 
6  T.  B.  659  ;  1  East,  B.  106 ;  4  B.  &  A. 
590  ;  S.  C.  6  E.  C.  L.  B.  528 ;  1  Taunt. 
568  ;  2  Stark.  B.  272 ;  2  Bing.  B.  170  ;  5 
Esp.  B.  35, 263  ;5B.4C.  550.  Whether 
the  incautious  conduct  of  the  plaintiff  will 
excuse  the  negligence  of  the  defendant,  see 
1  Q.  B.  29;  4  P.  &  D.  642;  3  M.  Lyr.  & 
Sc.  9 ;  Fault. 

8.  When  the  law  imposes  a  duty  on  an 
officer,  whether  it  be  by  common  law  or 
statute,  and  he  neglects  to  perform  it,  he 
may  be  indicted  for  such  neglect ;  1  Salk. 
B.  380 ;  6  Mod.  B.  96 ;  and  in  some  cases 
such  neglect  will  amount  to  a  forfeiture  of 
the  office.  4  Bl.  Com.  140.  See  Bouv. 
Inst.  Index,  h.  t. 

NEGLIGENT  ESCAPE.  The  omission 
to  take  such  a  care  of  a  prisoner  as  a  gaoler 
is  bound  to  take,  and  in  consequence  of  it, 
the  prisoner  departs  from  his  confinement, 
without  the  knowledge  or  consent  of  the 
gaoler,  and  eludes  pursuit. 

2.  For  a  negligent  escape,  the  sheriff 
or  keeper  of  the  prison  is  liable  to  punish- 
ment in  a  criminal  case ;  and  in  a  civil 
case,  he  is  liable  to  an  action  for  damages 
at  the  suit  of  the  plaintiff.  In  both  cases, 
the  prisoner  may  be  retaken.  3  Bl.  Com.*  41 5. 

NEGOTIABLE.  That  which  is  capable 
of  being  transferred  by  assignment;  a  tiling, 
the  title  to  which  may  be  transferred  by  a 
sale  and  indorsement  or  delivery. 

2.  A  chose  in  action  was  not  assignable 
at  common  law,  and  therefore  contracts  or 
agreements  could  not  be  negotiated.  But 
exceptions  have  been  allowed  to  this  rule  in 
relation  to  simple  contracts,  and  others  have 
been  introduced  by  legislative  acts.  So 
that,  now,  bills  of  exchange,  promissory 
notes,  bills  of  lading,  bank  notes,  payable 
to  order,  or  to  bearer,  and,  in  some  states, 
bonds  and  other  specialties,  may  be  trans- 
ferred by  assignment,  indorsement,  or  by 
delivery,  when  the  instrument  is  payable  to 
bearer. 

3.  When  a  claim  is  assigned  which  is 
not  negotiable  at  law,  such,  for  example,  as 
a  book  debt,  the  title  to  it  remains  at  law 
in  the  assignor,  but  the  assignee  is  entitled 
to  it  in  equity,  and  he  may  therefore  recover 
it  in  the  assignor's  name.  See,  generally, 
Hare  &  Wall.  Sel.  Dec.  158  to  194; 
Negotiable  paper. 

Negotiable  papeb,  contracts.      This 
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term  is  applied  to  bills  of  exchange  and 
promissory  notes,  which  are  assignable  by 
indorsement  or  delivery. 

2.  The  statute  of  3  &  4  Anne  (the 
principles  of  which  have  been  generally 
adopted  in  this  country,  either  formally,  or 
in  effect,)  made  promissory  notes  payable  to 
a  person,  or  to  his  order,  or  bearer,  nego- 
tiable like  inland  bills,  according  to  the 
custom  of  merchants. 

3.  This  negotiable  quality  transfers  the 
debt  from  the  party  to  whom  it  was  originally 
owing,  to  the  holder,  when  the  instrument 
is  properly  indorsed,  so  as  to  enable  the 
latter  to  sue  in  his  own  name,  both  the 
maker  of  a  promissory  note,  or  the  acceptor 
of  a  bill  of  exchange,  and  the  other  parties 
to  such  instruments,  such  as  the  drawer  of 
a  bill,  and  the  indorser  of  a  bill  or  note, 
unless  the  holder  has  been  guilty  of  laches 
in  giving  the  required  notice  of  non-accept- 
ance or  non-payment.  But  in  order  to 
make  paper  negotiable,  it  is  essential  that  it 
be  payable  in  money  only,  at  all  events, 
and  not  out  of  a  particular  fund.  1  Cowen, 
691;  6  Cowen,  108;  2  Whart.  233;  1 
Bibb,  490,  503;  1  Ham.  272;  3  J.J. 
Marsh,  174,  542 ;  3  Halst.  262 ;  4  Blaokf. 
47 ;  6  J.  J.  Marsh,  170 ;  4  Monr.  124.  See 
1  W.  C.  C.  R.  512  ;  1  Miles,  294  ;  6  Munf. 
3  ;  10  S.  &  R.  94  ;  4  Watts,  400 ;  4  Whart. 
R.  252  ;  9  John.  120  ;  19  John.  144 ;  11 
Verm.  268  ;  21  Pick.  140.  Vide  Promts- 
sory  note.  Vide  3  Kent.  Com.  Lecture  44 ; 
Com.  Dig.  Merchant,  F  15, 16;  2  Hill,  R. 
59 ;  13  East,  509 ;  3  B.  k  C.  47  ;  7  Bing. 
284 ;  5  T.  R.  683  ;  7  Taunt.  265,  278 ;  3 
Burr.  1516 ;  6  Cowen,  151. 

4.  To  render  a  bill  or  note  negotiable, 
it  must  be  payable  to  order,  or  to  bearer. 
When  it  is  payable  "  to  A  B  only,"  it  can- 
not be  negotiated  so  as  to  give  the  indorsee 
a  claim  against  any  one  but  his  indorser. 
Dbugl.  615.  An  indorsement  to  A  B, 
without  adding  "  or  order,"  is  not  restrictive 
to  A  B  alone,  he  may,  therefore,  assign  it  to 
another ;  Str.  557 ;  or  he  may  indorse  it  in 
blank,  when  any  attempt,  afterwards,  to  re- 
strain its  negotiability  will  be  unavailing. 
Esp.  N.  P.  Cas.  180 ;  1  Bl.  Rep.  295. 
Vide  Blank  Indorsement;  Indorsement, 

NEGOTIATION,  contracts  The  de- 
liberation which  takes  place  between  the 
parties  touching  a  proposed  agreement. 

2.  That  which  transpires  in  the  negotia- 
tion makes  no  part  of  the  agreement,  un- 
less introduced  into  it.  It  is  a  general  rule 
that  no  evidence  can  be  given  to  add,  di- 


minish, contradict  or  alter  a  written  instru- 
ment. 1  Dall.  426 ;  4  Dall.  340 ;  3  S.  & 
R.  609 ;  7  S.  &  R.  114.    See  Pourparler 

Negotiation,  mere.  law.  The  act  by 
which  a  bill  of  exchange  or  promissory  note 
is  put  into  circulation  by  being  passed  by 
one  of  the  original  parties  to  another 
person. 

2.  Until  an  accommodation  bill  or  note 
has  been  negotiated,  there  is  no  contract 
which  can  be  enforced  on  the  note :  the 
contract,  either  express  or  implied,  that  the 
party  accommodated  will  indemnify  the 
other,  is,  till  then,  conditional.  2  Man.  & 
Gr.  911. 

NEGOTIORUM  GESTOR,  contracts. 
In  the  civil  law,  the  negotiorum  gestor  is 
one  who  spontaneously,  and  without  author- 
ity, undertakes  to  act  for  another  during 
his  absence,  in  his  affairs. 

2.  In  cases  of  this  sort,  as  he  acts 
wholly  without  authority,  there  can,  strictly 
speaking,  be  no  contract,  but  the  civil  law 
raises  a  quasi  mandate  by  implication,  for 
the  benefit  of  the  owner  in  many  such  cases. 
Poth.  App.  Negot.  Gest.  Mandat,  n.  167, 
&c;  Dig.  3,  5,  1,  9  ;  Code,  2, 19,  2. 

3.  Nor  is  an  implication  of  this  sort 
wholly  unknown  to  the  common  law,  where 
there  has  been  a  subsequent  ratification  of 
acts  of  this  kind  by  the  owner ;  and  some- 
times, when  unauthorized  acts  are  done, 
positive  presumptions  are  made  by  law  for 
the  benefit  of  particular  parties.  For 
example,  if  a  person  enters  upon  a  minor's 
lands,  and  takes  the  profits,  the  law  will 
oblige  him  to  account  to  the  minor  for  the 
profits,  as  his  bailiff,  in  many  cases.  Dane's 
Abr.  ch.  8,  art.  2,  §  10 ;  Bac.  Abr.  Ac- 
count ;  Com.  Dig.  Accompt,  A  3. 

4.  There  is  a  case  which  has  undergone 
decisions  in  our  law,  which  approaches  very 
near  to  that  of  negotiorum  gestorum.  A 
master  had  gratuitously  taken  charge  of, 
and  received  on  board  of  his  vessel  a  box, 
containing  doubloons  and  other  valuables, 
belonging  to  a  passenger,  who  was  to  have 
worked  his  passage,  but  was  accidentally  left 
behind.  During  the  voyage,  the  master 
opened  the  box,  m  the  presence  of  the  pas- 
sengers, to  ascertain  its  contents,  and 
whether  there  were  contraband  goods  in  it ; 
and  he  took  out  the  contents  and  lodged 
them  in  a  bag  in  his  own  chest  in  his  cabin, 
where  his  own  valuables  were  kept.  After 
his  arrival  in  port,  the  bag.  was  missing, 
The  master  was  held  responsible  for  the 
loss,  on  the  ground  that  he  had  imposed 
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on  himself  the  duty  of  carefully  guarding 
against  all  peril  to  which  the  property  was 
exposed  by  means  of  the  alteration  in  the 
place  of  custody,  although  as  a  bailee'  with- 
out hire,  he  might  not  otherwise  have  been 
bound  to  take  more  than  a  prudent  care  of 
them ;  and  that  he  had  been  guilty  of  negli- 
gence in  guarding  the  goods.  1  Stark.  R. 
237.  See  Story,  Bailm.  §189;  Story, 
Agency,  §  142  ;  Poth.  Pand.  1.  3,  t.  5,  n.  1 
to  14 ;  Poth.  Ob.  n.  113 ;  2  Kent,  Com. 
616,  3d  ed  ;  Ersk.  Inst.  B.  1,  t.  3,  §  52  3 
Stair,  Inst,  by  Brodie,  B.  1,  t.  8,  §  3  to  6. 

NEIF,  da  Eng.  law.  A  woman  who 
was  born  a  villain,  or  a  bond  woman. 

NEMINE  CONTRADICENTE,  legis- 
lation. These  words,  usually  abbreviated 
nem.  con.,  are  used  to  signify  the  unanimous 
consent  of  the  house  to  which  they  are  ap- 
plied. In  England  they  are  used  in  the 
house  of  commons ;  in  the  house  of  lords, 
the  words  to  convey  the  same  idea  are 
nemine  dissentiente. 

NEPHEW,  dam.  rel.  The  son  of  a  per- 
son's brother  or  sister.  Amb.  514;  1 
Jacob's  Ch.  R.  207. 

NEPOS.  A  grandson.  This  term  is 
used  in  making  genealogical  tables. 

NEUTRAL  PROPERTY,  insurance. 
The  words  u  neutral  property  "  in  a  policy 
of  insurance,  have  the  effect  of  warranting 
that  the  property  insured  is  neutral ;  that 
is,  that  it  belongs  to  the  citizens  or  subjects 
of  a  state  in  amity  with  the  belligerent 
powers. 

2.  This  neutrality  must  be  complete  ; 
hence  the  property  of  a  citizen  or  subject  of 
a  neutral  state,  domiciled  in  the  dominions 
of  one  of  the  belligerents,  and  carrying  on 
commerce  there,  is  not  neutral  property ; 
for  though  such  person  continue  to  owe 
allegiance  to  his  country,  and  may  at  any 
time  by  returning  there  recover  all  the  pri- 
vileges of  a  citizen  or  subject  of  that 
country;  yet  while  he  resides  in  the 
dominion  of  a  belligerent  he  contributes  to 
the  wealth  and  strength  of  such  belligerent, 
and  is  not  therefore  entitled  to  the  protec- 
tion of  a  neutral  flag  ;  and  his  property  is 
deemed  enemy's  property,  and  liable  to  cap- 
ture as  such  by  the  other  belligerent. 
Marsh.  Ins.  B.  1,  c.  9,  s.  6  ;  1  John.  Cas. 
363 ;  3  Bos.  &  Pull.  207,  n.  4  ;  Esp.  R. 
108 ;  1  Caines'  R.  60 ;  16  Johns.  R.  128. 
See  also  2  Johns.  Cas.  478  ;  1  Caines'  C. 
Err.  xxv.;  1  Johns.  Cas.  860 ;  2  Johns. 
Cas.  191. 

8.    If  the  warranty  of  neutrality  be  false 


at  the  time  it  is  made,  the  policy  will  be 
void  ab  initio.  But  if  the  ship  and  pro- 
perty are  neutral  at  the  time  when  the  risk 
commences,  this  is  a  sufficient  compliance 
with  a  warranty  of  neutral  property,  and  a 
subsequent  declaration  of  war  will  not  be  a 
breach  of  it.  Dougl.  705.  See  1  Blnn. 
293 ;  8  Mass.  808 ;  14  Johns.  R.  308 ;  5 
Binn.  464;  2  Serg.  &  Rawle,  119;  4 
Cranch,  185 ;  7  Cranoh,  506  ;  2  Ball.  274. 
NEUTRALITY,  international  law.  The 
state  of  a  nation  which  takes  no  part  be- 
tween two  or  more  other  nations  at  war 
with  each  other. 

2.  Neutrality  consists  in  the  observance 
of  a  strict  and  honest  impartiality,  so  as  not 
to  afford  advantage  in  the  war  to  either 
party ;  and  particularly  in  so  far  restraining 
its  trade  to  the  accustomed  course,  which 
is  held  in  time  of  peace,  as  not  to  render 
assistance  to  one  of  the  belligerents  in  es  - 
caping  the  effects  of  the  other's  hostilities 
Even  a  loan  of  money  to  one  of  the  belli- 
gerent parties  is  considered  a  violation  of 
neutrality.  9  Moore's  Rep.  §86.  A 
fraudulent  neutrality  is  considered  as  no 
neutrality. 

3.  In  policies  of  insurance  there  is  fre- 
quently a  warranty  of  neutrality.  The 
meaning  of  this  warranty  is,  that  the  pro- 
perty insured  is  neutral  in  fact,  and  it  shall 
be  so  in  appearance  and  conduct ;  that  the 
property  does  belong  to  neutrals  ;  that  it  is 
or  shall  be  documented  so  as  to  prove  its 
neutrality,  and  that  no  act  of  the  insured 
or  his  agents  shall  be  done  which  can  legally 
compromise  its  neutrality.  3  Wash.  C.  C. 
R.  117.  See  1  Caines,  548 ;  2  S.  k  R. 
119  ;  Bee,  R.  5  ;  7  Wheat.  471 ;  9  Cranch, 
205 ;  2  John.  Cas.  180  ;  2  Dall.  270  ;  1 
Gallis,  274 ;  Bee,  R.  67. 

4.  The  violation  of  neutrality  by  citizens 
of  the  United  States,  contrary  to  the  provi- 
sions of  the  act  of  congress  of  April  20, 
1818,  §  3,  renders  the  individual  liable  to 
an  indictment.  One  fitting  out  and  arming 
a  vessel  in  the  United  States,  to  commit 
hostilities  against  a  foreign  power  at  peace 
with  them,  is  therefore  indictable,  o  Pet. 
445 ;  Pet.  C.  C.  R.  487.  Vide  Marsh. 
Ins.  384  a ;  Park's  Ins.  Index,  h.  t. ;  1 
Kent,  Com.  116  ;  Burlamaqui,  pt.  4,  c.  5, 
s.  16  &  17 ;  Bynk.  lib.  1,  c.  9 ;  Cobbett's 
Parliamentary  Debates,  406 ;  Chitty,  Law 
of  Nat.,  Index,  h.  t. ;  Mann.  Comm.  B.  3, 
0. 1 ;  Vattel,  1.  8,  c.  7,  §  104 ;  Martens, 
Precis,  liv.  8,  c.  7,  §  306 ;  Bouch.  Inst.  n. 
1826-1831. 
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NEW.    Something  not  known  before. 

2.  To  be  patented,  an  invention  must  be 
new.  When  an  invention  has  been  de- 
scribed in  a  printed  book  which  has  been 
publicly  circulated,  and  afterwards  a  person 
takes  out  a  patent  for  it,  his  patent  is  in- 
valid, because  the  invention  was  not  new. 
7  Mann.  &  Gr.  818.  See  New  and  Useful 
Invention. 

New  and  useful  invention.  This 
phrase  is  used  in  the  act  of  congress  re- 
lating to  granting  patents  for  inventions. 

2.  The  invention  to  be  patented  must 
not  only  be  new,  but  useful ;  that  is,  useful 
in  contradistinction  to  frivolous  or  mischiev- 
ous inventions.  It  is  not  meant  that  the 
invention  should  in  all  cases  be  superior  to 
the  modes  now  in  use  for  the  same  purposes. 
1  Mason's  C.  C.  R.  182 ;  1  Mason's  C.  C. 
R.  302;  4  Wash.  C.  C.R.  9:  1  Pet.  C.C. 
R.  480,  481 ;  1  Paine's  C.  C.  R.  203 ;  3 
Mann.  Gr.  &  Scott,  425.  The  law  as  to 
the  usefulness  of  the  invention  is  the  same 
in  France.  Renouard,  o.  5,  s.  16,  n.  1, 
page  177. 

New  for  old.  A  term  used  in  the  law 
of  insurance  in  cases  of  adjustment  of  a 
loss,  when  it  has  been  but  partial.  In  mak- 
ing such  adjustment  the  rule  is  to  apply  the 
old  materials  towards  the  payment  of  the 
new,  by  deducting  the  value  of  them  from 
the  gross  amount  of  the  expenses  for  re- 
pairs, and  to  allow  the  deduction  of  one- 
third  new  for  old  upon  the  balance.  See 
1  Cowen,  265 ;  4  Cowen,  245  ;  4  Ohio, 
284 ;  7  Pick.  259 ;  14  Pick.  141. 

New  or  novel  assignment,  pleading. 
Declarations  are  conceived  in  very  general 
terms,  and  sometimes,  from  the  nature  of 
the  action,  are  so  framed  as  to  be  capable  of 
covering  several  injuries.  The  effect  of  this 
is,  that,  in  some  cases,  the  defendant  is  not 
sufficiently  guided  by  the  declaration  to  the 
real  cause  of  complaint ;  and  is,  therefore, 
led  to  apply  his  answer  to  a  different  matter 
from  that  which  the  plaintiff  has  in  view. 
Pot  example,  it  may  happen  that  the  plain- 
tiff has  been  twice  assaulted  by  the  defend-* 
ant,  and  one  of  the  assaults  is  justifiable, 
being  in  self-defence,  while  the  other  may 
have  been  committed  without  legal  excuse. 
Supposing  the  plaintiff  to  bring  an  action 
for  the  latter ;  from  the  generality  of  the 
statement  in  the  declaration,  the  defendant 
is  not  informed  to  which  of  the  two  assaults 
the  plaintiff  means  to  refer.  The  defendant 
may,  therefore,  suppose,  or  affect  to  sup- 
pose, that  the  first  is  the  assault  intended, 


and  will  plead  son  assault  demesne.  This 
plea  the  plaintiff  cannot  safely  traverse, 
because  an  assault  was  in  fact  committed 
by  the  defendant,  under  the  circumstances 
of  excuse  here  alleged ;  the  defendant  would 
have  a  right  under  the  issue  joined  upon 
such  traverse,  to  prove  these  circumstances, 
and  to  presume  that  such  assault,  and  no 
other,  was  the  cause  of  action.  The  plain- 
tiff, therefore,  in  the  supposed  case,  not 
being  able  safely  to  traverse,  and  having  no 
ground  either  for  demurrer,  or  for  pleading 
in  confession  and  avoidance,  has  no  course, 
but,  by  a  new  pleading,  to  correct  the  mis- 
take occasioned  by  die  generality  of  the 
declaration,  and  to  declare  that  he  brought 
his  action  not  for  the  first  but  for  the  second 
assault ;  and  this  is  called  a  new  assignment. 
Steph.  PL  241-243. 

2.  As  the  object  of  a  new  assignment 
is  to  correct  a  mistake  occasioned  by  the 
generality  of  the  declaration,  it  always 
occurs  in  answer  to  a  plea,  and  is  therefore 
in  the  nature  of  a  replication.  It  is  not 
used  in  any  other  part  of  the  pleading. 

3.  Several  new  assignments  may  occur 
in  the  course  of  the  same  series  of  pleading. 

4.  Thus  in  the  above  example,  if  it  be 
supposed  that  three  distinct  assaults  had 
been  committed,  two  of  which  were  ju&tifi- 
able,  the  defendant  might  plead  as  above  to 
the  declaration,  and  then,  by  way  of  plea 
to  the  new  assignment,  he  might  again 
justify,  in  the  same  manner,  another  assault ; 
upon  which  it  would  be  necessary  for  the 
plaintiff  to  new-assign  a  third;  and  this 
upon  the  first  principle  by  which  the  first 
new  assignment  was  required.  1  Chit.  PL 
614  ;  1  Saund.  299  c. 

5.  A  new  assignment  is  said  to  be  in 
the  nature  of  a  new  declaration.  Bac.  Abr. 
Trespass  I,  4,  2 ;  1  Saund.  299  c.  It 
seems,  however,  more  properly  considered 
as  a  repetition  of  the  declaration  ;  1  Chit. 
PL  602 ;  differing  only  in  this,  that  it  dis- 
tinguishes the  true  ground  of  complaint,  as 
being  different  from  that  which  is  covered 
by  the  plea.  Being  in  the  nature  of  a  new 
or  repeated  declaration,  it  is  consequently 
to  be  framed  with  as  much  certainty  or  spe- 
cification of  circumstances,  as  the  declara- 
tion itself.  In  some  cases,  indeed,  it  should 
be  even  more  particular.  Bac.  Abr.  Tres- 
pass, I  4,  2 ;  1  Chitt.  PL  610  j  Steph. 
PL  245.  See  3  Bl.  Com.  311 ;  Arch.  Civ. 
PL  286  ;  Doct.  PL  318 ;  Lawes'  Civ.  PL 
163. 

NEW  HAMPSHIRE.      The  name  of 
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one  of  the  original  states  of  the  United 
States  of  America.  During  its  provincial 
state,  New  Hampshire  was  governed,  down 
to  the  period  of  the  Revolution,  by  the  au- 
thority of  royal  commissions.  Its  general 
assembly  enacted  the  laws  necessary  for  its 
welfare,  in  the  manner  provided  for  by  the 
commission  under  which  they  then  acted. 
1  Story  on  the  Const.  Book,  1,  c.  5,  §§  78 
to  81. 

2.  The  constitution  of  this  state  was 
altered  and  amended  by  a  convention  of 
delegates,  held  at  Concord,  in  the  said 
state,  by  adjournment,  on  the  second  Wed- 
nesday of  February,  1792. 

3.  The  powers  of  the  government  are 
divided  into  three  branches,  the  legislative, 
the  executive,  and  the  judicial. 

4. — 1st.  The  supreme  legislative  power 
is  vested  in  the  senate  and  house  of  repre- 
sentatives, each  of  which  has  a  negative  on 
the  other. 

5.  The  senate  and  house  are  required 
to  assemble  on  the  first  Wednesday  in  June, 
and  at  such  times  as  they  may  judge  neces- 
sary ;  and  are  declared  to  be  dissolved  seven 
days  next  preceding  the  first  Wednesday  in 
June.  They  are  styled  The  General  Court 
of  New  Hampshire. 

6. — 1.  The  senate.  It  will  be  considered 
with  reference  to  the  qualifications  of  the 
electors ;  the  qualifications  of  the  members  ; 
the  number  of  members  5  the  duration  of 
their  office ;  and  the  time  and  place  of  their 
election. 

7. — 1.  Every  male  inhabitant  of  each 
town,  and  parish  with  town  privileges,  and 
places  unincorporated,  in  this  state,  of 
twenty-one  years  of  age  and  upwards,  ex- 
cepting paupers,  and  persons  excused  from 
paying  taxes  at  their  own  request,  have  a 
right  at  the  annual  or  other  town  meetings 
of  the  inhabitants  of  said  towns  and  parishes, 
to  be  duly  warned  and  holden  annually  for- 
ever in  the  month  of  March,  to  vote  in  the 
town  or  parish  wherein  he  dwells,  for  the 
senators  of  the  county  or  district  whereof 
he  is  a  member. 

8. — 2.  No  person  shall  be  capable  of 
being  elected  a  senator,  who  is  not  seised 
of  a  freehold  estate,  in  his  own  right,  of 
the  value  of  two  hundred  pounds,  lying 
within  this  state,  who  is  not  of  the  age  of 
thirty  years,  and  who  shall  not  have  been 
an  inhabitant  of  this  state  for  seven  years 
immediately  preceding  his  election,  and  at 
the  time  thereof  he  shall  be  an  inhabitant 
of  the  district  for  which  he  shall  be  chosen. 


9. — 3.  The  senate  is  to  consist  of  twelve 
members. 

10.— -4.  The  senators  are  to  hold  their 
offices  from  the  first  Wednesday  in  June 
next  ensuing  their  election.  5.  The  sena- 
tors are  elected  by  the  electors  in  the  month 
of  March. 

11. — 2.  The  house  of  representatives  will 
be  considered  in  relation  to  its  constitution, 
under  the  same  divisions  which  have  been 
made  in  relation  to  the  senate. 

12. — 1.  The  electors  are  the  same  who 
vote  for  senators. 

13. — 2.  Every  member  of  the  house  of 
representatives  shall  be  chosen  by  ballot; 
and  for  two  years  at  least  next  preceding 
his  election,  shall  have  been  an  inhabitant 
of  this  state ;  shall  have  an  estate  within 
the  district  which  he  may  be  chosen  to  re- 
present, of  the  value  of  one  hundred  pounds, 
one  half  of  which  to  be  a  freehold,  whereof 
he  is  seised  in  his  own  right ;  shall  be,  at 
the  time  of  his  election,  an  inhabitant  of 
the  district  he  may  be  chosen  to  represent, 
and  shall  cease  to  represent  such  district 
immediately  on  his  ceasing  to  be  qualified 
as  aforesaid. 

14. — 3.  There  shall  be  in  the  legislature 
of  this  state,  a  representation  of  the  people, 
annually  elected,  and  founded  upon  princi- 
ples of  equality;  and  in  order  that  such 
representation  may  be  as  equal  as  circum- 
stances will  admit,  every  town,-  parish,  or 
place,  entitled  to  town  privileges,  having 
one  hundred  and  fifty  rateable  male  polls,  of 
twenty-one  years  of  age,  and  upwards,  may 
elect  one  representative ;  if  four  hundred 
and  fifty  rateable  male  polls,  may  elect  two 
representatives ;  and  so,  proceeding  in  that 
proportion,  make  three  hundred  such  ratea- 
ble polls,  the  mean  of  increasing  number,  for 
every  additional  representative.  Such  towns, 
parishes,  or  places,  as  have  less  than  one 
hundred  and  fifty  rateable  polls,  shall  be 
classed  by  the  general  assembly,  for  the 
purpose  of  choosing  a  representative,  and 
seasonably  notified  thereof.  And  in  every 
class  formed  for  the  above  mentioned  pur- 
pose, the  firBt  annual  meeting  shall  be  held 
in  the  town,  parish,  or  place,  wherein  most 
of  the  rateable  polls  reside ;  and  afterwards 
in  that  which  has  the  next  highest  number ; 
and  so  on,  annually,  by  rotation,  through 
the  several  towns,  parishes,  or  places  form- 
ing the  district.  Whenever  any  town, 
parish,  or  place  entitled  to  town  privileges, 
as  aforesaid,  shall  not  have  one  hundred 
and  fifty  rateable  polls,  and  be  so  situated  as 


NEW 


NEW 


215 


to  render  the  classing  thereof  with  any  other 
town,  parish,  or  place  very  inconvenient} 
the  general  assembly  may,  upon  application 
of  a  majority  of  the  voters  of  such  town, 
parish,  or  place,  issue  a  writ  for  their  select- 
ing and  sending  a  representative  to  the 
general  court. 

15. — 4.  The  members  are  to  be  chosen 
annually. 

16.— 5.  The  election  is  to  be  in  the 
month  of  March. 

17. — 2.  The  executive  power  consists  of 
a  governor  and  a  council. 

18. — 1.  Of  the  governor.  1.  The  quali- 
fications of  electors  of  governor,  are  the 
same  as  those  of  senators. 

19. — 2.  The  governor,  at  the  time  of  his 
election,  must  have  been  an  inhabitant  of 
this  state  for  the  seven  years  next  preceding, 
be  of  the  age  of  thirty  years,  and  have  an, 
estate  of  the  value  of  five  hundred  pounds, 
one-half  of  which  must  consist  of  a  freehold 
in  his  own  right,  within  the  state. 
20. — 3.  lie  is  elected  annually. 
21. — 4.  The  election  is  in  the  month  of 
March. 

22. — 5.  His  general  powers  and  duties 
are  as  follows,  namely :  1.  In  case  of  any 
infectious  distemper  prevailing  in  the  place 
where  the  general  court  at  any  time  is  to 
convene,  or  any  other  cause  whereby  dangers 
may  .arise  to  the  health  or  lives  of  the  mem- 
bers from  their  attendance,  the  governor 
may  direct  the  session  to  be  holden  at  some 
other.  2.  He  is  invested  with  the  veto  power. 
3.  He  is  commander-in-chief  of  the  army 
and  navy,  and  is  invested  with  power  on 
this  subject  very  minutely  described  in  the 
constitution  as  follows,  namely :  The  gov- 
ernor of  the  state  for  the  time  being  shall  be 
commander-in-chief  of  the  army  and  navy, 
and  all  the  military  forces  of  this  state,  by 
sea  and  land :  and  shall  have  full  power, 
by  himself  or  by  any  chief  commander,  or 
other  officer  or  officers,  from  time  to  time,  to 
train,  instruct,  exercise  and  govern  the  mili- 
tia and  navy ;  and  for  the  speoial  defence  and 
safety  of  this  state,  to  assemble  in  martial 
array,  and  put  in  warlike  posture  the  inhabi- 
tants thereof,  and  to  lead  and  conduct  them, 
and  with  them  encounter,  repulse,  repel,  re- 
sist, and  pursue,  by  force  of  arms,  as  well  by 
sea  as  by  land,  within  and  without  the  limits 
of  this  state ;  and  also  to  kill,  slay,  destroy, 
if  necessary,  and  conquer  by  all  fitting 
ways,  enterprise  and  means,  all  and  every 
such  person  and  persons  as  shall  at  any 
time  hereafter  in  a  hostile  manner  attempt 


or  enterprise  the  destruction,  invasion,  de- 
triment, or  annoyance  of  this  state ;  and  to 
use  and  exercise  over  the  army  and  navy, 
and  over  the  militia  in  actual  service,  the 
law  martial  in  time  of  war,  invasion,  and 
also  in  rebellion,  declared  by  the  legislature 
to  exist,  as  occasion  shall  necossarily  re- 
quire.     And  surprise,  by    all  ways  and 
means  whatsoever,  all  and  every  such  per- 
son or  persons,  with  their  ships,  arms,  am- 
munition,  and  other  goods,  as  shall  in  a 
hostile  manner  invade,  or  attempt  the  in- 
vading, conquering,  or  annoying  this  state : 
And,  in  fine,  the  governor  is  hereby  en- 
trusted with  all  other  powers  incident  to  the 
office  of  captain-general  and  commander-in- 
chief,  and  admiral,  to  be  exercised  agreea- 
bly to  the  rules  and  regulations  of  the  con- 
stitution, and  the  laws  of  the  land :   Provi- 
ded, that  the  governor  shall  not  at  any  time 
hereafter,  by  virtue  of  any  power  by  this 
constitution  granted,   or  hereafter   to   be 
granted  to  him  by  the  legislature,  transport 
any  of  the  inhabitants  of  this  state,  or  oblige 
them  to  march  out  of  the  limits  of  the  same, 
without  their  free  and  voluntary  consent,  or 
the  consent  of  the  general  court,  nor  grant 
commissions  for  exercising  the  law  martial 
in  any  case,  without  the  advice  and  consent 
of  the  council. 

23.  Whenever  the  chair  of  the  gover- 
nor shall  become  vacant,  by  reason  of  his 
death,  absence  from  the  state  or  otherwise, 
the  president  of  the  senate  shall,  during 
such  vacancy,  have  and  exercise  all  the 
powers  and  authorities  which,  by  this  con- 
stitution, the  governor  is  vested  with,  when 
personally  present ;  but  when  the  president 
of  the  senate  shall  exercise  the  office  of  go- 
vernor, he  shall  not  hold  his  office  in  the 
senate. 

24.-2.  The  council.  1.  This  body  is 
elected  by  the  freeholders  and  other  inhabi- 
tants qualified  to  vote  for  senators.  2.  No 
person  shall  be  capable  of  being  elected  a 
councillor  who  has  not  an  estate  of  the  value 
of  five  hundred  pounds  within  this  state, 
three  hundred  pounds  of  which  (or  more) 
shall  be  a  freehold  in  his  own  right,  and 
who  is  not  thirty  years  of  age ;  and  who 
shall  not  have  been  an  inhabitant  of  this 
state  for  seven  years  immediately  preceding 
his  election ;  and  at  the  time  of  his  election 
an  inhabitant  of  the  county  in  which  he  is 
elected.  8.  The  council  consists  of  five  mem- 
bers. 4.  They  are  elected  annually.  5.  The 
election  is  in  the  month  of  March.  6.  Their 
principal  duty  is  to  advise  the  governor. 
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25. — 3.  The  governor  and  council  jointly. 
Their  principal  powers,  and  duties  are  as 
follows :  1.  They  may  adjourn  the  general 
court  not  exceeding  ninety  days  at  one  time, 
when  the  two  houses  cannot  agree  as  to  the 
time  of  adjournment.  2.  They  are  required 
to  appoint  all  judicial  officers,  the  attorney- 
general,  solicitors,  all  sheriffs,  coroners,  re- 
gisters of  probate,  and  all  officers  of  the 
navy,  and  general  and  field-officers  of  the 
militia ;  in  these  oases  the  governor  and 
council  have  a  negative  on  each  other.  3. 
They  have  the  power  of  pardoning  offences, 
after  conviction,  except  in  cases  of  impeach- 
ment. 

26. — 2d.  The  judicial  power  is  distri- 
buted as  follows : 

The  tenure  that  all  commissioned  officers 
shall  have  by  law  in  their  offices,  shall  be 
expressed  in  their  respective  commissions — 
all  judicial  officers,  duly  appointed,  commis- 
sioned and  sworn,  shall  hold  their  offices 
during  good  behaviour,  excepting  those 
concerning  whom  there  is  a  different  pro- 
vision made  in  this  constitution  :  Provided, 
nevertheless,  the  governor,  with  consent  of 
council,  may  remove  them  upon  the  address 
of  both  houses  of  the  legislature. 

27.  Each  branch  of  the  legislature,  as 
well  as  the  governor  and  council,  shall  have 
authority  to  require  the  opinions  of  the  jus- 
tices of  the  superior  court,  upon  important 
questions  of  law,  and  upon  solemn  occasions. 

28.  In  order  that  the  people  may  not 
suffer  from  the  long  continuance  in  place 
of  any  justice  of  the  peace,  who  shall  fail 
in  discharging  the  important  duties  of  his 
office  with  ability  and  fidelity,  all  commis- 
sions of  justices  of  the  peace  shall  become 
void  at  the  expiration  of  five  years  from 
their  respective  dates;  and  upon  the  ex- 
piration of  any  commission,  the  same  may, 
if  necessary,  be  renewed,  or  another  person 
appointed,  as  shall  most  conduce  to  the  well 
being  of  the  state. 

29.  All  causes  of  marriage,  divorce,  and 
alimony,  and  all  appeals  from  the  respective 
judges  of  probate,  shall  be  heard  and  tried 
by  the  superior  court  until  the  legislature 
shall  by  law  make  other  provision. 

30.  The  general  court  are  empowered  to 
give  to  justices  of  the  peace  jurisdiction  in 
civil  causes,  when  the  damages  demanded 
shall  not  exceed  four  pounds,  and  title  of 
real  estate  is  not  concerned ;  but  with  right 
of  appeal  to  either  party,  to  some  other 
court,  so  that  a  trial  by  jury  in  the  last 
resort  may  be  had. 


31.  No  person  shall  hold  the  office  of  a 
judge  in  any  court,  or  judge  of  probate,  or 
sheriff  of  any  county,  after  he  has  attained 
the  age  of  seventy  years. 

32.  No  judge  of  any  court,  or  justice 
of  the  peace,  shall  act  as  attorney,  or  be  of 
counsel,  to  any  party,  or  originate  any  civil 
suit,  in  matters  which  shall  come  or  be 
brought  before  him  as  judge,  or  justice  of 
the  peace. 

'  33.  All  matters  relating  to  the  prolate 
of  wills,  and  granting  letters  of  administra- 
tion, shall  be  exercised  by  the  judges  of 
probate,  in  such  manner  as  the  legislature 
have  directed,  or  may  hereafter  direct ;  and 
the  judges  of  probate  shall  hold  their  courts 
at  such  place  or  places,  on  such  fixed  days 
as  the  conveniency  of  the  people  may  re- 
quire, and  the  legislature  from  time  to  time 
appoint. 

34.  No  judge  or  register  of  probate, 
shall  be  of  counsel,  act  as  advocate,  or  re- 
ceive any  fees  as  advocate  or  counsel,  in 
any  probate  business  which  is  pending  or 
may  be  brought  into  any  court  of  probate  in 
the  county  of  which  he  is  judge  or  register. 
NEW  JEKSEY.  The  name  of  one  of 
the  original  states  of  the  United  States  of 
America.  This  state,  when  it  was  first 
settled,  was  divided  into  two  provinces, 
which  bore  the  names  of  East  Jersey  and 
West  Jersey.  They  were  granted  to  differ- 
ent proprietaries.  Serious  dissensions  hav- 
ing arisen  between  them,  and  between  them 
and  New  York,  induced  the  proprietaries 
of  both  provinces  to  make  a  formal  sur- 
render of  all  their  powers  of  government, 
but  not  of  their  lands,  to  Queen  Anne,  in 
April,  1702;  they  were  immediately  re- 
united in  one  province,  and  governed  by  a 
governor  appointed  by  the  crown,  assisted 
by  a  council,  and  an  assembly  of  the  repre- 
sentatives of  the  people,  chosen  by  the  free- 
holders. This  form  of  government  continued 
till  the  American  Revolution. 

2.  A  constitution  was  adopted  for  New 
Jersey  on  the  second  day  of  July,.  1776, 
which  continued  in  force  till  the  first  day  of 
September,  1844,  inclusive.  A  convention 
was  assembled  at  Trenton  on  the  14th  of, 
May,  1844  ;  it  continued  in  session  till  the 
29th  day  of  June,  1844,  when  the  new  con- 
stitution was  adopted,  and  it  is  provided  by 
art.  8,  s.  4,  that  this  constitution  shall  take 
effect  and  go  into  operation  on  the  second 
day  of  September,  1844. 

3.  By  art.  3,  the  powers  of  the  govern- 
ment are  divided  into  three  distinct  depart- 
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mente,  the  legislative,  executive  and  judicial. 
It  further  provided  that  no  person  or  persons 
belonging  to,  or  constituting  one  of  these 
departments,  shall  exercise  any  of  the  powers 
properly  belonging  to  either  of  the  others, 
except  as  therein  expressed. 

4. — §  1.  The  legislative  power  shall  be 
vested  in  a  senate  and  general  assembly. 
Art.  4,  s.  1,  n.  1. 

5. — -1st.  In  treating  of  the  senate,  it  will 
be  proper  to  consider,  1.  The  qualifications 
of  senators.  2.  Of  the  electors  of  senators. 
3.  Of  the  number  of  senators.  4.  Of  the 
time  for  which  they  are  elected. 

6. — 1.  No  person  shall  be  a  member  of 
the  senate,  who  shall  not  have  attained  the 
age  of  thirty  years,  and  have  been  a  citizen 
and  inhabitant  of  the  state  for  four  years, 
and  of  the  county  for  which  he  shall  be 
chosen  one  year,  next  before  his  election. 
And  he  must  be  entitled  to  suffrage  at  the 
time  of  his  election.     Art.  4,  s.  1,  n.  2. 

7. — 2.  Every  white  male  citizen  of  the 
United  States,  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  this 
state  one  year,  and  of  the  county  in  which 
he  claims  his  vote  five  months  next  before 
the  election,  shall  be  entitled  to  vote  for 
all  officers  that  now  are,  or  hereafter  may  be 
elective  by  the  people ;  provided,  that  no 
person  in  the  military,  naval,  or  marine 
service  of  the  United  States,  shall  be  con- 
sidered a  resident  in  this  state,  by  being 
stationed  in  any  garrison,  barrack,  or  military 
or  naval  place  or  station  within  this  state ; 
and  no  pauper,  idiot,  insane  person,  or  per- 
son convicted  of  a  crime  which  now  excludes 
him  from  being  a  witness,  unless  pardoned 
or  restored  by  law  to  the  right  of  suffrage, 
shall  enjoy  the  right  of  an  elector. 

8. — 3.  The  senate  shall  be  composed  of 
one  senator  from  each  county  in  the  state. 
Art.  4,  s.  2,  n.  W 

9. — 4.  The  senators  are  elected  on  the 
second  Tuesday  of  October,  for  three  years. 
Art.  4,  s.  2,  n.  1.  As  soon  as  the  senate 
shall  meet  after  the  first  election  to  be  held 
in  pursuance  of  this  constitution,  they  shall 
be  divided,  as  equally  as  may  be,  into  three 
classes.  The  seats  of  the  senators  of  the 
first  class  shall  be  vacated  at  the  expira- 
tion of  the  first  year ;  of  the  second  class 
at  the  expiration  of  the  second  year ; 
and  of  the  third  class  at  the  expiration 
of  the  third  year;  so  that  one  class  may 
be  elected  every  year;  and  if  vacancies 
happen,  by  resignation  or  otherwise,  the 
person  elected  to  supply  such  vacancies 


shall  be  elected  for  the  unexpired  terms  only. 
Art.  4,  s.  2,  n.  2. 

10. — 2d.  The  general  assembly  will  be 
considered  in  the  same  order  that  has  been 
observed  in  speaking  of  the  senate. 

11. — 1.  No  person  shall  be  a  member 
of  the  general  assembly,  who  shall  not  have 
attained  the  age  of  twenty-one  years,  and 
have  been  a  citizen  and  inhabitant  of  tho 
state  for  two  years,  and  of  the  county  for 
which  he  shall  be  chosen  one  year  next  before 
his  election.  He  must  be  entitled  to'  the 
right  of  suffrage.   Art.  4,  s.  1,  n.  2. 

12. — 2.  The  same  persons  who  elect 
senators  elect  members  of  the  general  as- 
sembly. 

13. — 3.  The  general  assembly  shall  be 
composed  of  members  annually  elected  by 
the  legal  voters  of  the  counties,  respectively, 
who  shall  be  apportioned  among  the  said 
counties  as  nearly  as  may  be  according  to 
the  number  of  their  inhabitants.  The  pre- 
sent apportionment  shall  continue  until  the 
next  census  of  the  United  States  shall  have 
been  taken,  and  an  apportionment  of  mem- 
bers of  the  general  assembly  shall  be  made 
by  the  legislature,  at  its  first  session  after 
the  next  and  every  subsequent  enumeration 
or  census,  and  when  made  shall  remain  un- 
altered until  another  enumeration  shall  have 
been  taken :  provided,  that  each  county  shall 
at  all  times  be  entitled  to  one  member :  and 
the  whole  number  of  members  shall  never 
exceed  sixty. 

14. — 4.  Members  of  the  legislature  are 
elected  yearly  on  the  second  Tuesday  of 
October. 

15. — 3d.  The  powers  of  the  respective 
houses  are  as  follows : 

16. — 1.  Each  house  shall  direct  writs 
of  election  for  supplying  vacancies,  occa- 
sioned by  death,  resignation,  or  otherwise ; 
but  if  vacancies  occur  during  the  recess  of 
the  legislature,  the  write  may  be  issued  by 
the  governor,  under  such  regulations  as  may 
be  prescribed  by  law. 

17. — 2.  Each  house  shall  be  the  judge 
of  the  elections,  returns,  and  qualifications 
of  its  own  members,  and  a  majority  of  each 
shall  constitute  a  quorum  to  do  business ; 
but  a  smaller  number  may  adjourn  from  day 
to  day,  and  may  be  authorized  to  compel 
the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each 
house  may  provide. 

18. — 3.  Each  house  shall  choose  its  own 
officers,  determine  the  rules  of  its  proceed- 
ings, punish  its  members   for   disorderly 
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behaviour,  and,  with  the  concurrence  of 
two-thirds,  may  expel  a  member. 

19. — 4.  Each  house  shall  keep  a  journal 
of  its  -proceedings,  and  from  time  to  time 
publish  the  same ;  and  the  yeas  and  nays 
of  the  members  of  either  house,  on  any 
question,  shall,  at  the  desire  of  one-fifth  of 
those  present,  be  entered  on  the  journal. 

20. — 5.  Neither  house,  during  the  ses- 
sion of  the  legislature,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that 
in  which  the  two  houses  shall  be  sitting. 

21. — 6.  All  bills  and  joint  resolutions 
shall  be  read  three  times  in  each  house, 
before  the  final  passage  thereof;  and  no 
bill  or  joint  resolution  shall  pass,  unless 
there  be  a  majority  of  all  the  members  of 
each  house  personally  present  and  agreeing 
thereto :  and  the  yeas  and  nays  of  members 
voting  on  such  final  passage  shall  be  entered 
on  the  journal. 

22. — 7.  Members  of  the  senate  and 
general  assembly  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  by 
law,  and  paid  out  of  the  treasury  of  the 
state  ;  which  compensation  shall  not  exceed 
the  sum  of  three  dollars  per  day  for  the 
period  of  forty  days  from  the  commence- 
ment of  the  session ;  and  shall  not  exceed 
the  sum  of  one  dollar  and  fifty  cents  per 
day  for  the  remainder  of  the  session.  When 
convened  in  extra  session  by  the  governor, 
they  shall  receive  such  sum  as  shall  be  fixed 
for  the  first  forty  days  of  the  ordinary  ses- 
sion. They  shall  also  receive  the  sum  of 
one  dollar  for  every  ten  miles  they  shall 
travel,  in  going  to  and  returning  from  their 
place  of  meeting,  on  the  most  usual  route. 
The  president  of  the  senate,  and  the  speaker 
of  the  house  of  assembly  shall,  in  virtue 
of  their  offices,  receive  an  additional  com- 
pensation equal  to  one-third  of  their  per 
diem  allowance  as  members. 

23. — 8.  Members  of  the  senate  and  of  the 
general  assembly  shall,  in  all  cases  except 
treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their  at- 
tendance at  the  sitting  of  their  respective 
houses,  and  in  going  to  and  returning  from 
the  same :  and  for  any  speech  or  debate, 
in  either  house,  they  shall  not  be  questioned 
in  any  other  place. 

24.-4  2-  By  t*»  fifth  article  of  the  con- 
stitution, the  executive  power  is  vested  in  a 
governor.  It  will  be  convenient  to  con- 
sider, 1.  The  qualifications  of  the  governor. 
2.  By  whom  he  is  elected.   3.  The  duration 


of  his  office.  4.  His  powers :  and  5.  His 
salary. 

25. — 1.  The  governor  shall  be  not  less 
than  thirty  years  of  age,  and  shall  have 
been  for  twenty  years,  at  least,  a  citizen  of 
the  United  States,  and  a  resident  of  this 
state  seven  years  next  before  his  election, 
unless  he  shall  have  been  absent  during  that 
time  on  the  public  business  of  the  United 
States  or  of  this  state. 

26. — 2.  He  is  chosen  by  the  legal  voters 
of  the  state. 

27. — 3.  The  governor  holds  his  office  for 
three  years,  to  commence  on  the  third  Tues- 
day of  January  next  ensuing  the  election 
of  governor  by  the  people,  and  to  end  on 
the  Monday  preceding  the  third  Tuesday  of 
January,  three  years  thereafter;  and  he 
cannot  nominate  nor  appoint  to  office  during 
the  last  week  of  his  term.  He  is  not  re- 
eligible  without  an  intermission  of  three 
years.     Art.  5,  n.  3. 

28. — 4.  His  powers  are  as  follows :  He 
shall  be  the  commander-in-chief  of  all  the 
military  and  naval  forces  of  the  state ;  he 
shall  have  power  to  convene  the  legislature, 
whenever,  in  his  opinion,  public  necessity 
requires  it ;  he  shall  communicate,  by  mes- 
sage, to  the  legislature,  at  the  opening  of 
each  session,  and  at  such  other  times  as  he 
may  deem  necessary,  the  condition  of  the 
state,  ftnd  recommend  such  measures  as  he 
may  deem  expedient;  he  shall  take  care 
that  the  laws  be  faithfully  executed,  and 
grant,  under  the  great  seal  of  the  state, 
commissions  to  all  such  officers  as  Bhall  be 
required  to  be  commissioned. 

29.  Every  bill  which  shall  have  passed 
both  houses  shall  be  presented  to,  the  go- 
vernor :  if  he  approve,  he  shall  sign  it,  but 
if  not,  he  shall  return  it,  with  bis  objections, 
to  the  house  in  which  it  shall  have  origi- 
nated, who  shall  enter  the  objections  at 
large  on  their  journal,  and  proceed  to  re- 
consider it ;  if,  after  such  reconsideration, 
a  majority  of  the  whole  number  of  that 
house  shall  agree  to  pass  the  bill,  it  shall 
be  sent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  of  by  a  ma- 
jority of  the  whole  number  of  that  house, 
it  shall  become  a  law  ;  but  in  neither  house 
shall  the  vote  be  taken  on  the  same  day  on 
which  the  bill  shall  be  returned  to  it ;  and 
in  all  such  cases  the  votes  of  both  houses 
shall  be  determined  by  yeas  and  nays,  and 
the  nameB  of  the  persons  voting  for  and 
against  the  bill  shall  be. entered  on  the  jour- 
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n&l  of  each  house  respectively.  If  any 
bill  shall  not  be  returned  by  the  governor, 
within  five  days  (Snnday  excepted)  after  it 
shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  their 
adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 

30.  The  governor,  or  person  adminis- 
tering the  government,  shall  have  power 
to  suspend  the  collection  of  fines  and  for- 
feitures, and  to  grant  reprieves,  to  extend 
until  the  expiration  of  a  time  not  exceeding 
ninety  days  after  conviction ;  but  this  power 
shall  not  extend  to  cases  of  impeachment. 

31.  The  governor,  or  person  adminis- 
tering the  government,  the  chancellor,  and 
the  six  judges  of  the  court  of  errors  and 
appeals,  or  a  major  part  of  them,  of  whom 
the  governor  or  person  administering  the 
government  shall  be  one,  may  remit  fines 
and  forfeitures,  and  grant  pardons  after  con- 
viction, in  all  cases  except  impeachment. 

32.-5.  The  governor  shall,  at  stated 
times,  receive  for  his  services  a  compensa- 
tion which  shall  be  neither  increased  nor 
diminished  during  the  period  for  which  he 
shall  have  been  elected. 

33. — §  3.  The  judicial  power  shall  be 
vested  in  a  court  of  errors  and  appeals  in 
the  last  resort  in  all  causes,  as  heretofore ; 
a  court  for  the  trial  of  impeachments ;  a 
court  of  chancery ;  a  prerogative  court ;  a 
supreme  court;  circuit  courts,  and  such 
inferior  courts  as  now  exist,  and  as  may  be 
hereafter  ordained  and  established  by  law ; 
which  inferior  courts  the  legislature  may 
alter  or  abolish,  as  the  public  good  shall 
require.  ( 

34. — 1.  The  court  of  errors  and  appeals 
shall  consist  of  the  chancellor,  the  justices 
of  the  supreme  court,  and  six  judges,  or  a 
major  part  of  them ;  which  judges  are  to 
he  appointed  for  six  years. 

35. — 2.  Immediately  after  the  court 
shall  first  assemble,  the  six  judges  shall 
arrange  themselves  in  such  manner  that  the 
seat  of  one  of  them  shall  be  vacated  every 
year,  in  order  that  thereafter  one  judge  may 
be  annually  appointed. 

36. — 3.  Such  of  the  six  judges  as  shall 
attend  the  court  shall  receive,  respectively, 
a  per  diem  compensation,  to  be  provided  by 
law. 

37. — 4.  The  secretary  of  state  shall  be 
the  clerk  of  this  court. 

38. — 5.  When  an  appeal  from  an  order 
or  decree  shall  be  heard}  the  chancellor 


shall  inform  the  court,  in  writing,  of  the 
reasons  for  his  order  or  decree ;  but  he  shall 
not  sit  as  a  member,  or  have  a  voice  in  the 
hearing  or  final  sentence. 

39.-6.  When  a  writ  of  error  shall  be 
brought,  no  justice  who  has  given  a  judicial 
opinion  in  the  cause,  in  favor  of  or  against 
any  error  complained  of,  shall  sit  as  a  mem- 
ber, or  have  a  voice  on  the  hearing,  or  for 
its  affirmance  or  reversal;  but  the  reasons 
for  such  opinion  shall  be  assigned  to  the 
court  in  writing. 

40. — 1.  The  house  of  assembly  shall 
have  the  sole  power  of  impeaching,  by  a 
vote  of  a  majority  of  all  the  members ;  and 
all  impeachments  shall  be  tried  by  the 
senate :  the  members,  when  sitting  for  that 
purpose,  to  be  on  oath  or  affirmation  "  truly 
and  impartially  to  try  and  determine  the 
charge  in  question  according  to  evidence  :" 
and  no  person  shall  be  convicted  without 
the  concurrence  of  two-thirds  of  all  the 
members  of  the  senate. 

41. — 2.  Any  individual  officer  impeached 
shall  be  suspended  from  exercising  his  office 
until  his  acquittal. 

42. — 3.  Judgment,  in  cases  of  impeach- 
ment, shall  not  extend  farther  than  to 
removal  from  office  and  to  disqualification 
to  hold  and  enjoy  any  office  of  honor,  profit, 
or  trust  under  this  state;  but  the  party 
convicted  shall  nevertheless  be  liable  to 
indictment,  trial,  and  punishment,  according 
to  law. 

43. — 4.  The  secretary  of  state  shall  be 
the  clerk  of  this  court. 

'  44. — 1.    The  court  of   chanoery  shall 
consist  of  a  chancellor. 

45. — 2.  The  chancellor  shall  be  the  or- 
dinary, or  surrogate  general,  and  judge  of 
the  prerogative  court. 

46. — 3.  All  persons  aggrieved  by  any 
order,  sentence,  or  decree  of  the  orphans' 
court  may  appeal  from  the  same,  or  from 
any  part  thereof,  to  the  prerogative  court ; 
but  such  order,  sentence,  or  decree  shall 
not  be  removed  into  the  supreme  court,  or 
circuit  court,  if  the  subject  matter  thereof  be 
within  the  jurisdiction  of  the  orphans'  court. 

47.-4.  The  secretary  of  state  shall  be 
the  register  of  the  prerogative  court,  and 
shall  perform  the  duties  required  of  him  by 
law  in  that  respect. 

48. — 1.  The  supreme  court  shall  consist 
of  a  chief  justice  and  four  associate  jus- 
tices. The  number  of  associate  justices 
may  be  increased  or  decreased  by  law,  but 
shall  never  be  less  than  two. 
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49. — 2.  The  circuit  courts  shall  be  held 
in  every  couuty  of  this  state,  by  one  or 
more  of  the  justices  of  the  supreme  court, 
or  a  judge  appointed  for  that  purpose ;  and 
shall  in  all  cases  within  the  county,  except 
in  those  of  a  criminal  nature,  have  common 
law  jurisdiction  concurrent  with  the  supreme 
court ;  and  any  final  judgment  of  a  circuit 
court  may  be  docketed  in  the  supreme  court, 
and  shall  operate  as  a  judgment  obtained  in 
the  supreme  court,  from  the  time  of  such 
docketing. 

50. — 3.  Final  judgments  in  any  circuit 
court  may  be  brought  by  writ  of  error  into 
the  supreme  court,  or  directly  into  the 
court  of  errors  and  appeals. 

51. — 1.  There  shall  be  no  more  than 
five  judges  of  the  inferior  court  of  common 
pleas  in  each  of  the  counties  in  this  state 
after  the  terms  of  the  judges  of  said  court 
now  in  office  shall  terminate.  One  judge 
for  each  county  shall  be  appointed  every 
year,  and  no  more,  except  to  fill  vacan- 
cies, which  shall  be  for  the  unexpired  term 

onlv. 

52. — 2.  The  commissions  for  the  first 
appointments  of  judges  of  said  court  shall 
bear  date  and  take  effect  on  the  first  day 
of  April  next ;  and  all  subsequent  commis- 
sions for  judges  of  said  court  shall  bear 
date  and  take  effect  on  the  first  day  of 
April  in  every  successive  year,  except  com- 
missions to  fill  vacancies,  which  shall  bear 
date  and  take  effect  when  issued. 

53. — 1.  There  may  be  elected  under 
this  constitution  two,  and  not  more  than 
five,  justices  of  the  peace  in  each  of  the 
townships  of  the  several  counties  of  this 
state,  and  in  each  of  the  wards,  in  cities 
that  may  vote  in  wards.  When  a  township 
or  ward  contains  two  thousand  inhabitants, 
or  less,  it  may  have  two  justices  ;  when  it 
contains  more  than  two  thousand  inhabit- 
ants, and  not  more  than  four  thousand,  it 
may  have  four  justices ;  and  when*  it  con- 
tains more  than  four  thousand  inhabitants, 
it  may  have  five  justices ;  provided,  that 
whenever  any  township,  not  voting  in  wards, 
contains  more  than  seven  thousand  inhabit* 
ants,  such  township  may  have  an  additional 
justice  for  each  additional  three  thousand 
inhabitants  above  four  thousand. 

54. — 2.  The  population  of  the  townships 
in  the  several  counties  of  the  state  and  of 
the  several  wards  shall  be  ascertained  by 
the  last  preceding  census  of  the  United 
States,  until  the  legislature  shall  provide 
by  law  some  other  mode  of  ascertaining  it. 


New  matter,  pleading.  All  facts  al- 
leged in  pleading,  which  go  in  avoidance  of 
what  is  before  pleaded,  on  the  opposite  side, 
are  called  new  matter.  In  other  words, 
every  allegation  made  in  the  pleadings, 
subsequent  to  the  declaration,  and  which 
does  not  go  in  denial  of  what  is  before  al- 
leged on  the  other  side,  is  an  allegation  of 
new  matter ;  generally  all  new  matter  must 
be  followed  by  a  verification,  (q.  v.)  Gould, 
PI.  c.  3,  §  195 ;  1  Saund.  103,  n.  1 ; 
Steph.  PL  251 ;  Com.  Dig.  Pleader,  E  32  5 

2  Lev.  5 ;  Vent.  121 ;   1  Chit.  PI.  538 ; 

3  Bouv.  Inst.  n.  2983.  In  proceedings, 
in  equity,  when  new  matter  has  been  dis- 
covered by  either  plaintiff  or  defendant, 
before  a  decree  has  been  pronounced,  a 
cross-bill  has  been  permitted  to  bring  such 
matter  before  the  court  to  answer  the 
purposes  of  justice.  After  the  answer 
has  been  filed,  it  cannot  be  introduced  by 
amendment ;  the  only  way  to  introduce  it, 
is  by  filing  a  supplemental  bill.  4  Bouv. 
Inst.  n.  4385-87  j  1  Paige  200 ;  Barring. 
Ch.  438. 

New  promise.  A  contract  made,  after 
the  original  promise  has  for  some  cause 
been  rendered  invalid,  by  which  the  pro- 
miser  agrees  to  fulfil  such  original  promise. 

2.  When  a  debtor  has  been  discharged 
under  the  bankrupt  laws,  the  remedy 
against  him  is  clearly  gone ;  so  when  an 
infant  has  made  a  contract  prejudicial  to 
his  interest,  he  may  avoid  it ;  and  when  by 
lapse  of  time  a  debt  is  barred  by  .the  act  of 
limitations,  the  debtor  may  take  advantage 
of  the  act,  but  in  all  these  cases  there  re- 
mains a  moral  obligation,  and  if  the  original 
promiser  renews  the  contract  by  a  new  pro- 
mise, this  is  a  sufficient  consideration.  See 
8  Mass.  127 ;  2  S.  &  R.  208 ;  2  Rawle, 
351 ;  5  Har.  &  John.  216  ;  2  Esp.  C.  736  j 
2  H.  Bl.  116 ;  8  Moore,  261 ;  1  Bing.  281 ; 

1  Dougl.  192 ;  Cowp.  544  j  Bac.  Ab,  In- 
fancy and  Age,  I ;  Bac.  Ab.  Limitation  of 
actions,  E  8. 

3.  Formerly  the  courts  construed  the 
slightest  admission  of  the  debtor  as  evi- 
dence of  a  new  promise  to  pay ;  but  of  late 
years  a  more  reasonable  construction  is  put 
upon  men's  contracts,  and  the  promise  must 
be  express,  or  at  least,  the  acknowledgment 
of  indebtedness  must  not  be  inconsistent 
with  a  promise1  to  pay.     4  Oreenl.  41,  413 ; 

2  Hill's  S.  C.  326 ;  2  Pick.  368  ;  1  South. 
153 ;  14  S.  &  B.  195 ;  1  McMull.  R.  197 ; 

3  Harring.  508  ;  7  Watts  &  Serg.  180 ;  10 
Watts,  172  3  6  Watte  &  Serg.  213  3  5  Shep. 


NEW 


NEW 


221 


849;   5  Smed.  &  Marsh.  564;    1  Bouv. 
Inst,  n.  866. 

Nbw  trial,  practice,  A  reexamination 
of  an  issue  in  fact,  before  a  court  and  jury, 
which  had  been  tried,  at  least  once,  before 
the  same  court  and  a  jury. 

2.  The  origin  of  the  practice  of  grant- 
ing new  trials  is  concealed  in  the  night  of 
time. 

3.  Formerly  new  trials  could  be  ob- 
tained only  with  the  greatest  difficulties,  but 
by  the  modern  practice,  they  are  liberally 
granted  in  furtherance  of  justice. 

4.  The  reasons  for  granting  new  trials 
are  numerous,  and  may  be  classed  as  follows ; 
namely: 

1.  Matters  which  arose  before  and  in 
the  course  of  trial.  These  are,  1st.  Want 
of  due  notice.  Justice  requires  that  the 
defendant  should  have  sufficient  notice  of 
the  time  and  place  of  trial ;  and  the  want 
of  it,  unless  it  has  been  waived  by  an  ap- 
pearance and  making  defence,  will,  in  gene- 
ral, be  sufficient  to  entitle  the  defendant  to 
a  new  trial.  Bull.  N.  P.  327 ;  3  Price's 
Ex.  R.  72 ;  3  Dougl.  402 ;  1  Wend.  R. 
22.  But  the  insufficiency  of  the  notice 
must  have  been  calculated  reasonably  to 
mislead  the  defendant.  7  T.  R.  59.  2d, 
The  irregular  impanneling  of  the  jury ;  for 
example,  if  a  person  not  duly  qualified  to 
serre  be  sworn :  4  T.  R.  473  ;  or  if  a  juror 
not  regularly  summoned  and  returned  per- 
sonate another.  Willes,  484 ;  S.  C.  Barnes, 
453.  In  Pennsylvania,  by  statutory  pro- 
vision, going  on  to  trial  will  cure  the  defect, 
both  in  civil  and  criminal  cases.  3d.  The 
admission  of  illegal  testimony.  8  Gowen's 
Rep.  712  ;  2  Hall's  R.  40 ;  4  Chit.  Pr.  33. 
4th.  The  rejection  of  legal  testimony.  6 
Mod.  242 ;  3  B.  &  G.  494 ;  1  Bin^i.  R. 
38 ;  1  John.  R.  508;  7  Wend.  R.  371 ;  3 
Mass.  124;  5  Mass.  R.  391.  But  a  new 
trial  will  not  be  granted  for  the  rejection 
of  a  witness  on  the  supposed  ground  of 
incompetency,  when  another  witness  estab- 
lishes the  same  fact,  and  it  is  not  disputed 
by  the  other  Bide.  2  East,  R.  451 ;  and 
see  other  exceptions  in  1  John.  R.  509  ;  4 
Ohio  Rep.  49 ;  1  Gharlt.  B.  227  ;  2  John. 
Cas,  318.  5th.  The  misdirection  of  the 
judge.  Vide  article  Misdirection,  and  4 
Chit.  Pr.  38. 

5. — 2.  The  acts  of  the  prevailing  party, 
his  agents  or  counsel.  For  example,  when 
papers,  not  previously  submitted,  are  sur- 
reptitiously handed  to  the  jury,  being  mate- 
rial on  the  point  in  issue.    Co.  Litt.  227 ; 


1  Sid.  235 ;  4  W.  C.  C.  R.  149.  Or  if  the 
party,  or  one  on  his  behalf,  directly  approach 
a  juror  on  the  subject  of  the  trial.  Cro. 
Eliz.  189 ;  1  Serg.  &  Rawle,  169 ;  7  Serg. 
&  Rawle,  358 ;  4  Binn.  150 ;  13  Mass.  R. 
218 ;  2  Bay  R.  94 ;  6  Greenl.  R.  140. 
But  if  the  other  party  is  aware  of  such 
attempts,  and  he  neglects  to  correct  them 
when  in  his  power,  this  will  not  be  a  suffi- 
cient reason  for  granting  a  new  trial.  11 
Mod.  118.  When  indirect  measuros  have 
been  resorted  to,  to  prejudice  the  jury ;'  3 
Brod.  &  Bing.  272 ;  7  Moore's  R.  87 ;  7 
East,  R.  108 ;  or  tricks  practiced ;  11 
Mod.  141 ;  or  disingenuous  attempts  to 
suppress  or  stifle  evidence,  or  thwart  the 
proceedings,  or  to  obtain  an  unconscientious 
advantage,  or  to  mislead  the  court  and  jury, 
they  will  be  defeated  by  granting  a  new 
trial.     Grah.  N.  T.  56 ;  4  Chit.  Pr.  59. 

6. — 8.  The  misconduct  of  the  jury,  as  if 
they  acted  in  disregard  of  their  oaths  ;  Cro. 
Eliz.  778 ;  drinking  spirituous  liquors,  after 
being  charged  with  the  cause ;  4  Cowen's 
R.  26  ;  7  Cowen's  R.  562  ;  or  resorting  to 
artifice  to  get  rid  of  their  confinement ;  5 
Gowen's  R.  283 ;  and  such  like  causes  will 
avoid  a  verdict.  Bunb.  51 ;  Barnes,  438  ; 
1  Six.  462 ;  2  Bl.  R.  1299 ;  Comb.  857 ;  4 
Chit.  Pr.  48  to  55.  See,  as  to  the  nature 
of  the  evidence  to  be  received  to  prove  mis- 
conduct of  the  jury,  1  T.  R.  11 ;  4  Binn. 
R.  150;  7S.  &R.458. 

7. — 4.  Cases  in  which  the  verdict  is  im- 
proper, because  it  is  either  void,  against  law, 
against  evidence,  or  the  damages  are  exces- 
sive. 1.  When  the  verdict  is  contrary  to 
the  record ;  2  Roll.  691 ;  2  Co.  4 ;  or  it 
finds  a  matter  entirely  out  of  the  issue; 
Hob.  53 ;  or  finds  only  a  part  of  the  issue ; 
Co.  Litt.  227 ;  or  when  it  is  uncertain ;  8 
Co.  65 ;  a  new  trial  will  be  granted.  2.  When 
the  verdict  is  clearly  against  law,  and  in- 
justice has  been  done,  it  will  be  set  aside. 
Grah.  N.  T.  841,  356. .  8.  And  so  will  a 
verdict  be  set  aside  if  given  clearly  against 
evidence,  and  the  presiding  judge  is  dis- 
satisfied. Grah.  N.  T.  368.  4.  When  the 
damages  are  excessive,  and  appear  to  have 
been  given  in  consequence  of  prejudice, 
rather  than  as  an  act  of  deliberate  judg- 
ment. Grah.  N.  T.  410 ;  4  Chit.  Pr.  63  ; 
1M.&G.  222 ;  39  E.  C.  L.  R.  422. 

8. — 5.  Cases  in  which  the  party  was 
deprived  of  his'  evidence  by  accident  or  be- 
cause he  was  not  aware  of  it.  The  non- 
attendance  of  witnesses,  their  mistakes,  their 
interests,  their  infirmities,  their  bias,  their 
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partial  or  perverted  views  of   facts,  their 
veracity,  their  turpitude,  pass  in  review, 
and  in  proportion  as  they  bear  upon  the 
merits  avoid  or  confirm  the  verdict.     The 
absence  of  a  material  piece  of  testimony  or 
the  non-attendance  of  witnesses,  contrary  to 
reasonable  expectation,  and  reasonably  ac- 
counted for,  will  induce  the  court  to  set 
aside  the  verdict,  and  grant  a  new  trial ;  6 
Mod.  22 ;  11  Mod.  1  j  2  Chit.  Rep.  195 ; 
14  John.  R.  112 ;  2  John.  Gas.  318 ;  2 
Murph,   R.  384 ;   as,  if  the  witness  ab- 
sent himself  without  the  party's  knowledge 
after  the  cause'  is  called  on ;  14  John.  R. 
112 ;  or  is  suddenly  taken  sick ;  1  McClell. 
R.  179  j  and  the  like.     The  court  will  also 
grant  a  new  trial,  when  the  losing  party  has 
discovered  material  evidence  since  the  trial, 
which  would  probably  produce-  a  different 
result ;  this  evidence  must  be  accompanied 
by  proof  of  previous  diligence  to  procure  it. 
To  succeed,  the  applicant  must  show  four 
things :  1.  The  names  of  the  new  witnesses 
discovered.   2.  That  the  applicant  has  been 
diligent  in  preparing    his  case  for   trial. 
3.  That  the  new  facts  were  discovered  after 
the  trial  and  will  be  important.     4.  That 
the  evidence  discovered  will  tend  to  prove 
facts  which  were  not  directly  in  issue  on  the 
trial,  or  were  not  then  known  and  investi- 
gated by  proof.    3  J.  J.  Marsh.  R.  521 ;  2 
J.  J.  Marsh.  R.  52  ;  5  Serg.  &  Rawle,  41 ; 
6  Greenl.  R.  479 ;  4  Ohio  Rep.  5 ;  2  Caines' 
R.  155 ;  2  W.  C.  C.  R.  411 ;   16  Mart. 
Louis.  Rep.  419 ;  2  Aiken,  Rep.  407 ;  1 
Halst.  R.  434 ;  Grah.  N.  T.  oh.  13. 

9.  New  trials  maybe  granted  in  criminal 
as  well  as  in  civil  cases,  when  the  defend- 
ant is  convicted,  even  of  the  highest  offences. 
3  Dall.  R.  515 ;  1  Bay,  R.  872 ;  7  Wend. 
417 ;  5  Wend.  39.  But  when  the  defend- 
ant is  acquitted,  the  humane  influence  of 
the  law,  in  cases  of  felony,  mingling  justice 
with  mercy,  in  favorem  vitee  et  libertatis, 
does  not  permit  a  new  trial.  In  cases  of 
misdemeanor,  after  conviction  a  new  trial 
may  be  granted  in  order  to  fulfil  the  pur- 
pose of  substantial  justice;  yet,  there  are 
no  instances  of  new  trials  after  acquittal, 
unless  in  cases  where  the  defendant  has 
procured  his  acquittal  by  unfair  practices. 
1  Chit.  Cr.  Law,  654 ;  4  Chit.  Pr.  80. 

Vide,  generally,  21  Vin.  Ab.  474  to  493 ; 
8  Chit.  Bl.  Com.  387,  n.;  18  E.  C.  L.  R. 
74,  334;  Bao.  Ab.  Trial,  L;  1  SelhPr. 
482 ;  Tidd's  Pr.  934, 939 ;  Graham  on  New 
Trials ;  3  Chit.  Pr.  47  ;  Dane's  Ab.  h.  t.; 
Com.  Dig.  Pleader,  R.  17 ;  4  Chitty's  Prac- 


tice, part  7,  ch.  3.  The  rules  laid  down  to 
authorize  the  granting  of  new  trials  in  Lou- 
isiana, will  be  found  in  the  Code  of  Practice, 
art.  557  to  563. 

New  work.  In  Louisiana,  by  a  new 
work  is  understood  every  sort  of  edifice  or 
other  work,  which  is  newly  commenced  on 
any  ground  whatever. 

2.  When  the  ancient  form  of  the  work 
is  changed,  either  by  an  addition  being 
made  to  it,  or  by  some  part  of  the  ancient 
work  being  taken  away,  it  is  styled  also  a 
new  work.  Civ.  Code  of  Lo.  852 ;  Puff.  b. 
8,  c.  5,  §  3 ;  Nov.  Reo.  L.  1,  tit.  82  ;  Asso 
y  Manuel,  b.  2,  tit.  6,  p.  144. 

NEW  YORK.  The  name  of  one  of  the 
original  states  of  the  United  States  of 
America.  In  its  colonial  condition  this 
state  was  governed  from  the  period  of  the 
revolution  of  1688,  by  governors  appointed 
by  the  crown  assisted  by  a  council,  which 
received  its  appointments  also  from  the 
parental  government,  and  by  the  representa- 
tives of  the  people.  1  Story,  Const.  B.  1, 
ch.  10. 

2.  The  present  constitution  of  the  state 
was  adopted  by  a  convention  of  the  people, 
at  Albany,  on  the  ninth  day  of  October, 
1846,  and  went  into  force  from  and  including 
the  first  day  of  January,  1847.  The  powers 
of  the  government  are  distributed  among 
three  classes  of  magistrates,  the  legislative, 
the  executive,  and  the  judicial. 

3. — §  1.  The  legislative  power  is  vested 
in  a  senate  and  assembly.  By  the  second 
article,  section  first,  of  the  constitution,  the 
qualifications  of  the  electors  are  thus  de- 
scribed, namely :  "  Every  male  citizen  of 
the  age  of  twenty-one  years,  who  shall  have 
been  a  citizen  for  ten  days,  and  an  inhabi- 
tant of  this  state  one  year  next  preceding 
any  election,  and  for  the  last  four  months  a 
resident  of  the  county  where  he  may  offer 
his  vote,  shall  be  entitled  to  vote  at  such 
election  in  the  election  district  of  which  he 
shall  at  the  time  be  a  resident,  and  not  else- 
where, for  all  officers  that  now  are  or  here- 
after may  be  elective  by  the  people ;  but 
such  citizen  shall  have  been  for  thirty  days 
next  preceding  the  election,  a  resident  of 
the  district  from  which  the  officer  is  to  be 
chosen  for  whom  he  offers  his  vote.  But  no 
man^of  color,  unless  he  shall  have  been  for 
three  years  a  citizen  of  this  state,  and  for 
one  year  next  preceding  any  election  shall 
have  been  seised  and  possessed  of  a  freehold 
estate  of  the  value  of  two  hundred  and  fifty 
dollars,  over  and  above  all  debts  and  inoum- 
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brances,  charged  thereon,  and  shall  have 
been  actually  rated  and  paid  a  tax  thereon, 
shall  be  entitled  to  vote  at  such  election. 
And  no  person  of  color  shall  be  subject  to 
direct  taxation  unless  he  shall  be  seised  and 
possessed  of  such  real  estate  as  aforesaid. 

4.   The  third  article  provides  as  follows : 

Sect.  6.  The  members  of  the  legislature 
shall  receive  for  their  services,  a  sum  not 
exceeding  three  dollars  a  day,  from  the 
commencement  of  the  session  j  but  such 
pay  shall  not  exceed  in  the  aggregate,  three 
hundred  dollars  for  per  diem  allowance,  ex- 
cept in  proceedings  for  impeachment.  The 
limitation  as  to  the  aggregate  compensation 
shall  not  take  effect  until  the  year  one  thou- 
sand eight  hundred  and  forty-eight.  When 
convened  in  extra  session  by  the  governor, 
they  shall  receive  three  dollars  per  day. 
They  shall  also  receive  the  sum  of  one  dol- 
lar for  every  ten  miles  they  shall  travel,  in 
going  to  and  returning  from  their  place  of 
meeting  on  the  most  usual  route.  The 
speaker  of  the  assembly  shall,  in  virtue  of 
his  office,  receive  an  additional  compensa- 
tion equal  to  one-third  of  his  per  diem 
allowance  as  a  member. 

Sect.  7.  No  member  of  the  legislature 
shall  receive  any  civil  appointment  within 
this  state,  or  to  the  senate  of  the  United 
States,  from  the  governor,  the  governor  and 
senate,  or  from  the  legislature,  during  the 
term  for  which  he  shall  have  been  elected ; 
and  all  such  appointments,  and  all  votes 
given  for  any  such  member,  for  any  such 
office  or  appointment,  shall  be  void. 

Sect.  8.  No  person  being  a  member  of 
congress,  or  holding  any  judicial  or  military 
office  under  the  United  States,  shall  hold  a 
seat  in  the  legislature.  And  if  any  person 
shall,  after  his  election  as  a  member  of  the 
legislature,  be  elected  to  congress,  or  ap- 
pointed to  any  office,  civil  or  military,  under 
the  government  of  the  United  States,  his 
acceptance  thereof  shall  vacate  his  seat. 

Sect.  9.  The  elections  of  senators  and 
members  of  assembly,  pursuant  to  the  pro- 
visions of  this  constitution,  shall  be  held  on 
the  Tuesday  succeeding  the  first  Monday  of 
November,  unless  otherwise  directed  by  the 
legislature. 

Sect.  10.  A  majority  of  each  house  shall 
constitute  a  quorum  to  do  business.  Each 
house  shall  determine  the  rules  of  its  own 
proceedings,  and  be  the  judge  of  the  elec- 
tions, returns  and  qualifications  of  its  own 
members,  shall  choose  its  own  officers,  and 
the  senate  shall  choose  a  temporary  presi- 


dent, when  the  lieutenant  governor  shall 
not  attend  as  president,  or  shall  act  as 
governor. 

Sect.  11.  Each  house  shall  keep  a  jour- 
nal of  its  proceedings,  and  publish  the  same, 
except  such  parts  as  may  require  secrecy. 
The  doors  of  each  house  shall  be  kept 
open,  except  when  the  public  welfare  shall 
require  secrecy.  Neither  house  shall,  with- 
out the  consent  of  the  other,  adjourn  for 
more  than  two  days. 

Sect.  12.  For  any  speech  or  debate  in 
either  house  of  the  legislature,  the  mem- 
bers shall  not  be  questioned  in  any  other 
place. 

5. — 1.  The  senate  consists  of  thirty-two 
members,  chosen  by  the  electors.  The 
state  is  divided' inta  thirty-two  districts, 
and  each  district  elects  one  senator. 

6.     Senators  are  chosen  for  two  years. 

7. — 2.  The  assembly  shall  consist  of 
one  hundred  and  twenty-eight  members. 
Art.  3,  s.  2. 

8.  The  state  shall  be  divided  into  as- 
sembly districts  as  provided  by  the  fifth 
section  of  the  third  article  of  the  constitu- 
tion as  follows : 

"  The  members  of  assembly  shall  be  ap- 
portioned among  the  several  counties  of  this 
state,  by  the  legislature,  as  nearly  as  may 
be,  according  to  the  number  of  their  respec- 
tive inhabitants,  excluding  aliens,  and  per- 
sons of  color  not  taxed,  and  shall  be  chosen 
by  single  districts. 

"The  several  boards  of  supervisors  in 
such  counties  of  this  state,  as  are  now 
entitled  to  more  than  one  member  of  as- 
sembly, shall  assemble  on  the  first  Tuesday 
of  January  next,  and  divide  their  respective 
counties  into  assembly  districts  equal  to 
the  number  of  members  of  assembly  to 
which  such  coun^es  are  now  severally  enti- 
tled by  law,  and  shall  cause  to  be  filed  in 
the  offices  of  the  secretary  of  state  and  the 
clerks  of  their  respective  counties,  a  de- 
scription of  such  assembly  districts,  specify- 
ing the  number  of  each  district  and  the 
population  thereof,  according  to  the  last 
preceding  state  enumeration,  as  near  as  can 
be  ascertained.  Each'  assembly  district 
shall  contain,  as  nearly  as  may  be,  an  equal 
number  of  inhabitants,  excluding  aliens  and 
persons  of  color  not  taxed,  and  shall  con- 
sist of  convenient  and  contiguous  territory ; 
but  no  town  shall  be  divided  in  the  forma- 
tion of  assembly  districts. 

"  The  legislature,  at  its  first  session  after 
the  return  of  every  enumeration,  shall  re- 
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apportion  the  members  of  assembly  among 
the  several  counties  of  this  state,  in  manner 
aforesaid,  and  the  boards  of  supervisors  in 
such  counties  as  may  be  entitled,  under 
such  reapportionment,  to  more  than  one 
member,  shall  assemble  at  such  time  as  the 
legislature  making  such  reapportionment 
shall  prescribe,  and  divide  such  counties 
into  assembly  districts,  in  the  manner  here- 
in directed  j  and  the  apportionment  and 
districts  so  to  be  made,  shall  remain  unal- 
tered until  another  enumeration  shall  be 
taken  under  the  provisions  of  the  preceding 
section. 

"  Every  county  heretofore  established  and 
separately  organized,  except  the  county  of 
Hamilton,  shall  always  be  entitled  to  one 
member  of  the  assembly,  and  no  new  county 
shall  be  hereafter  erected,  unless  its  popu- 
lation shall  entitle  it  to  a  member. 

"The  county  of  Hamilton  shall  elect 
with  the  county  of  Fulton,  until  the  popu- 
lation of  the  county  of  Hamilton  shall, 
according  to  the  ratio,  be  entitled  to  a 
member." 

9.  The  members  of  assembly  are  elected 
annually. 

10.— §  2.  The  fourth  article  vests  the 
executive  power  as  follows : 

"Sect.  1.  The  executive  power  shall 
be  vested  in  a  governor,  who  shall  hold  his 
office  for  two  years ;  a  lieutenant  governor 
shall  be  chosen  at  the  same  time,  and  for 
the  same  term. 

"  Sect.  2.  No  person  except  a  citizen 
of  the  United  States,  shall  be  eligible  to 
the  office  of  governor;  nor  shall  any- per- 
son be  eligible  to  that  office,  who  shall  not 
have  attained  the  age  of  thirty  years,  and 
who  shall  not  have  been  five  years  next 
preceding  his  election,  a  resident  within 
this  state. 

"  Sect.  3.  The  governor  and  lieutenant 
governor  shall  be  elected  at  the  times  and 
places  of  choosing  members  of  the  assem- 
bly. The  persons  respectively  having  the 
highest  number  of  votes  for  governor  and 
lieutenant  governor,  shall  be  elected ;  but 
in  case  two  or  more  shall  have  an  equal 
and  the  highest  number  of  votes  for  go- 
vernor,, or  for  lieutenant  governor,  the  two 
houses  of  the  legislature  at  its  next  annual 
session,  shall,  forthwith,  by  joint  ballot, 
choose  one  of  the  said  persons  so  having 
an  equal  and  the  highest  number  of  votes 
for  governor  or  lieutenant  governor. 

"  Sect.  4.    The  governor  shall  be  com- 
mander-in-chief of  the  military  and  naval 


forces  of  the  state.  He  shall  have  power 
to  convene  the  legislature  (or  the  senate 
only)  on  extraordinary  occasions.  He  shall 
communicate  by  message  to  the  legislature 
at  every  session,  the  condition  of  the  state, 
and  recommend  such  matters  to  them  as  he 
shall  judge  expedient.  He  shall  transact 
all  necessary  business  with  the  officers  of 
government,  civil  and  military.  He  shall 
expedite  all  such  measures,  as  may  be  re- 
solved upon  by  the  legislature,  and  shall 
take  care  that  the  laws  are  faithfully  exe- 
cuted. He  shall,  at  stated  times,  receive 
for  his  services,  a  compensation  to  be  esta- 
blished by  law,  which  shall  neither  be  in- 
creased nor  diminished  after  his  election 
and  during  his  continuance  in  office. 

"  Sect.  5.  The  governor  shall  have  the 
power  to  grant  reprieves,  commutations  and 
pardons  after  conviction,  for  all  offences 
except  treason  and  cases  of  impeachment, 
upon  such  conditions,  and  with  such  restric- 
tions and  limitations,  as  he  may  think  pro- 
per, subject  to  such  regulation  as  may  be 
provided  by  law  relative  to  the  manner  of 
applying  for  pardons.  Upon  conviction  for 
treason,  he  shall  have  power  to  suspend  the 
execution  of  the  sentence,  until  the  case 
shall  be  reported  to  the  legislature  at  its 
next  meeting,  when  the  legislature  shall 
either  pardon,  or  commute  the  sentence, 
direct  the  execution  of  the  sentence,  or 
grant  a  further  reprieve.  He  shall  annually 
communicate  to  the  legislature  each  case  of 
reprieve,  commutation  or  pardon  granted ; 
stating  the  name  of  the  convict,  the  crime 
of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commu- 
tation, pardon  or  reprieve. 

"  Sect.  6.  In  case  of  the  impeachment 
of  the  governor,  of  his  removal  from  office, 
death,  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  resignation  or  ab- 
sence from  the  state,  the  powers  and.  duties 
of  the  office  shall  devolve  upon  the  lieuten- 
ant governor  for  the  residue  of  the  term,  or 
until  the  disability  shall  cease.  But  when 
the  governor  shall,  with  the  consent  of  the 
legislature,  be  out  of  the  state  in  time  of 
war,  at  the  head  of  a  military  force  thereof, 
he  shall  continue  commander-in-chief  of  all 
the  military  force  of  the  state. 

"  Sect.  7.  The  lieutenant  governor  shall 
possess  the  same  qualifications  of  eligibility 
for  office  as  the  governor.  He  shall  be 
president  of  the  senate,  but  shall  have  only 
a  casting  vote  therein.  If  during  a  vacancy 
of  the  office  of  governor,  the  lieutenant 
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governor  shall  be  impeached)  displaced, 
resign,  die,  or  become  incapable  of  perform- 
ing the  duties  of  his  office,  or  be  absent 
from  the  state,  the  president  of  the  senate 
shall  act  as  governor,  nntil  the  vacancy  be 
filled,  or  the  disability  shall  cease. 

"  Sect.  8.  The  lieutenant  governor  shall, 
while  acting  as  such,  receive  a  compensation 
which  shall  be  fixed  by  law,  and  which  shall 
not  be  increased  or  diminished  during  his 
continuance  in  office. 

"  Sect.  9.  Every  bill  which  shall  have 
passed  the  senate  and  assembly,  shall,  be- 
fore it  becomes  a  law,  be  presented  to  the 
governor ;  if  he  approve,  he  shall  sign  it ; 
but  if  not,  he  shall  return  it  with  his  objec- 
tions to  that  house  in  which  it  shall  have 
originated;  who  shall  enter  the  objections 
at  large  on  their  journal,  and  proceed  to 
reconsider  it.  If  after  such  reconsideration, 
two-thirds  of  the  members  present  shall 
agree  to  pass  the  bill,  it  shall  be  sent, 
together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  recon- 
sidered :  and  if  approved  by  two-thirds  of 
all  the  members  present,  it  shall  become  a 
law,  notwithstanding  the  objections  of  the 
governor.  But  in  all  such  cases,  the  votes 
of  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members 
voting  for  and  against  the  bill,  shall  be 
entered  on  the  journal  of  each  house  re- 
spectively. If  any  bill  shall  not  be  returned 
by  the  governor  within  ten  days  (Sundays 
excepted)  after  it  shall  have  been  presented 
to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the 
legislature  shall,  by  their  adjournment,  pre- 
vent its  return ;  in  which  ease  it  shall  not 
be  a  law." 

11. — §  3.  The  sixth  article  distributes 
the  judicial  power  as  follows : 

"  Sect.  1.  The  assembly  shall  have  the 
power  of  impeachment,  by  the  vote  of  a  ma- 
jority of  all  the  members  elected.  The  court 
for  the  trial  of  impeachments,  shall  be  com- 
posed of  the  president  of  the  senate,  the 
senators,  or  a  major  part  of  them,  and  the 
judges  of  the  court  of  appeals,  or  the  major 
part  of  them.  On  the  trial  of  an  impeach- 
ment against  the  governor,  the  lieutenant  go- 
vernor shall  not  act  as  a  member  of  the  court. 
No  judicial  officer  shall  exercise  his  office 
after  he  shall  have  been  impeached,  until  he 
shall  have  been  acquitted.  Before  the  trial 
of  an  impeachment,  the  members  of  the  court 
shall  take  an  oath  or  affirmation,  truly  and 
impartially  to  try  the  impeachment,  aecord- 
Vr0L.  1L— P 


ing  to  evidence ;  and  no  person  shall  be 
convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present.  Judgment, 
in  cases  of  impeachment,  shall  not  extend 
further  than  to  removal  from  office,  or  re- 
moval from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  this  state ;  but  the  party  im- 
peached shall  be  liable  to  indictment,  and 
punishment  according  to  law. 

"  Sect.  2.  There  shall  be  a  court  of  ap- 
peals, composed  of  eight  judges,  of  whom 
four  shall  be  elected  by  the  electors  of  the 
state  for  eight  years,  and  four  selected  from 
the  class  of  justices  of  the  supreme  court, 
having  the  shortest  time  to  serve.  Provi- 
sion shall  be  made  by  law,  for  designating 
one  of  the  number  elected,  as  chief  judge, 
and  for  selecting  such  justices  of  the  supreme 
court,  from  time  to  time,  and  for  so  classi- 
fying those  elected,  that  one  shall  be  elected 
every  second  year. 

"Sect.  3.  There  shall  be  a  supreme 
court  having  general  jurisdiction  in  law  and 
equity. 

"Sect.  4.  The  state  shall  be  divided 
into  eight  judicial  districts,  of  which  the 
city  of  New  York  shall  be  one :  the  others 
to  be  bounded  by  county  lines,  and  to  be 
compact,  and  equal  in  population,  as  nearly 
as  may  be.  There  shall  be  four  justices  of 
the  supreme  court  in  each  district,  and  as 
many  more  in  the  district  composed  of  the 
city  of  New  York,  as  may  from  time  to  time 
be  authorized  by  law,  but  not  to  exceed  in 
the  whole  such  number  in  proportion  to  its 
population,  as  shall  be  in  conformity  with 
the  number  of  such  judges  in  the  residue  of 
the  state  in  proportion  to  its  population. 
They  shall  be  classified  so  that  one  of  the 
justices  of  each  district  shall  go  out  of 
office  at  the  end  of  every  two  years.  After 
the  expiration  of  their  terms  under  such 
classification,  the  term  of  their  office  shall 
be  eight  years. 

"  Sect.  5.  The  legislature  shall  have  the 
same  powers  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  equity, 
as  they  have  heretofore  possessed. 

"  Sect.  6.  Provisions  may  be  made  by 
law  for  designating,  from  time  to  time,  one 
or  more  of  the  said  justices,  who  is  not  a 
judge  of  the  court  of  appeals,  to  preside  at 
the  general  terms  of  the  said  court  to  be 
held  in  the  several  districts.  Any  three  or 
more  of  the  said  justices,  of  whom  one  of 
tho  said  justices  so  designated  shall  always 
be  one,  may  hold  such  general  terms.   And 
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any  one  or  more  of  the  justices  may  hold 
special  terms  and  circuit  courts,  and  any 
one  of  them  may  preside  in  courts  of  oyer 
and  terminer  in  any  county. 

"  Sect.  7.  The  judges  of  the  court  of 
appeals  and  justices  of  the  supreme  court, 
shall  severally  receive,  at  stated  times,  for 
their  services,  a  compensation  to  be  estab- 
lished by  law,  which  shall  not  be  increased 
or  diminished  during  their  continuance  in 
office. 

"  Sect.  8.  They  shall  not  hold  any  other 
office  or  public  trust.  All  votes  for  either 
of  them,  for  any  elective  office,  (except  that 
of  justice  of  the  supreme  court,  or  judge  of 
the  court  of  appeals,)  given  by  the  legis- 
lature or  the  people,  shall  be  void.  They 
shall  not  exercise  any  power  of  appointment 
to  public  office.  Any  male  citizen  of  the 
age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  requisite 
qualifications  of  learning  and  ability,  shall 
be  entitled  to  admission  to  practice  in  all 
the  courts  of  this  state. 

"  Sect.  9.  The  classification  of  the  justices 
of  the  supreme  court ;  the  times  and  place 
of  holding  the  terms  of  the  court  of  appeals, 
and  of  the  general  and  special  terms  of  the 
supreme  court  within  the  several  districts, 
and  the  circuit  courts  and  courts  of  oyer 
and  terminer  within  the  several  counties, 
shall  be  provided  for  by  law. 

"  Sect.  10.  The  testimony  in  equity  cases 
shall  be  taken  in  like  manner  as  in  cases  at 
law. 

"  Sect.  11.  Justices  of  the  supreme  court 
and  judges  of  the  court  of  appeals,  may  be 
removed  by  concurrent  resolution  of  both 
houses  of  the  legislature,  if  two-thirds  of  all 
the  members  elected  to  the  assembly,  and  a 
majority  of  all  the  members  elected  to  the 
senate,  concur  therein.  All  judicial  officers, 
except  those  mentioned  in  this  section,  and 
except  justices  of  the  peace,  and  judges  and 
justices  of  inferior  courts  not  of  record,  may 
be  removed  by  the  senate,  on  the  recom- 
mendation of  the  governor :  but  no  removal 
shall  be  made  by  virtue  of  this  section, 
unless  the  cause  thereof  be  entered  on  the 
journals,  nor  unless  the  party  complained 
of,  shall  have  been  served  with  a  copy  of 
the  complaint  against  him,  and  shall  have 
had  an  opportunity  of  being  heard  in  his 
defence.  On  the  question  of  removal,  the 
ayes  and  noes  shall  be  entered  on  the 
journals. 

«  Sect.  12.  The  judges  of  the  court  of 
appeals  shall  be  elected  by  the  electors  of 


the  state,  and  the  justices  of  the  supreme 
court  by  the  electors  of  the  several  judicial 
districts,  at  such  times  as  may  be  prescribed 
by  law. 

"Sect.  13.  In  case  the  office  of  any 
judge  of  the  court  of  appeals,  or  justice  of 
the  supreme  court,  sjiall  become  vacant  be- 
fore the  expiration  of  the  regular  term  for 
which  he  was  elected,  the  vacancy  may  be 
filled  by  appointment  by  the  governor,  until 
it  shall  be  supplied  at  the  next  general 
election  of  judges,  when  it  shall  be  filled 
by  election,  for  the  residue  of  the  unexpired 
term. 

"  Sect.  14.  There  shall  be  elected  in 
each  of  the  counties  of  this  state,  except 
the  city  and  county  of  New  York,  one 
county  judge,  who  shall  hold  his  office  for 
four  years.  He  shall  hold  the  county  court, 
and  perform  the  duties  of  the  office  of  surro- 
gate. The  county  court  shall  have  such 
jurisdiction  in  cases  arising  in  justices' 
courts,  and  in  special  cases,  as  the  legis- 
lature may  prescribe,  but  shall  have  no 
original  civil  jurisdiction,  except  in  such 
special  oases. 

"  The  county  judge,  with  two  justices  of 
the  peace,  to  be  designated  according  to 
law,  may  hold  courts  of  sessions,  with  such 
criminal  jurisdiction  as  the  legislature  shall 
prescribe,  and  perform  such  other  duties  as 
may  be  required  by  law. 

"  The  county  judge  shall  receive  an  an- 
nual salary,  to  be  fixed  by  the  board  of 
supervisors,  which  shall  be  neither  increased 
nor  diminished  during  his  continuance  in 
office.  The  justices  of  the  peace  for  ser- 
vices in  courts  of  sessions,  shall  be  paid  a 
per  diem  allowance  out  of  the  county  trea- 
sury. 

"In  counties  having  a  population  ex- 
ceeding forty  thousand,  the  legislature  may 
provide  for  the  election  of  a  separate  officer 
to  perform  the  duties  of  the  office  of  sur- 
rogate. 

"The  legislature  may  confer  equity  ju- 
risdiction in  special  cases  upon  the  county 
judge. 

"  Inferior  local  courts,  of  civil  and  cri- 
minal jurisdiction,  may  be  established  by 
the  legislature  in  cities ;  and  such  courts, 
except  for  the  cities  of  New  York  and  Buf- 
falo, shall  have  an  uniform  organisation  and 
jurisdiction  in  such  cities. 

"Sect.  15.  The  legislature  may,  on 
application  of  the  board  of  supervisors, 
provide  for  the  election  of  local  officers,  not 
to  exceed  two  in  any  county,  to  discharge 
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the  duties  of  county  judge  and  of  surrogate 
in  cases  of  their  inability,  or  of  a  vacancy, 
and-to  exercise  such  other  powers  in  special 
cases  as  may  be  provided  by  law. 

u  Sect.  16.  The  legislature  may  reor- 
ganize the  judicial  districts  at  the  first 
session  after  the  return  of  every  enumera- 
tion under  this  constitution,  in  the  manner 
provided  for  in  the  fourth  section  of  this 
article,  and  at  no  other  time;  and  they 
may,  at  such  session,  increase  or  diminish 
the  number  of  districts,  but  such  increase 
or  diminution  shall  not  be  more  than  one 
district  at  any  one  time.  Each  district 
shall  havo  four  justices  of  the  supreme 
court;  but  no  diminution  of  the  districts 
shall  have  the  effect  to  remove  a  judge  from 
office. 

"  Sect.  17.  The  electors  of  the  several 
towns  shall,  at  their  annual  town  meeting, 
and  in  such  manner  as  the  legislature  may 
direct,  elect  justices  of  the  peace,  whose 
term  of  office  shall  be  four  years.  In  case 
of  an  election  to  fill  a  vacancy  occurring 
before  the  expiration  of  a  full  term,  they 
shall  hold  for  the  residue  of  the  unexpired 
term.  Their  number  and  classification  may 
be  regulated  by  law.  Justices  of  the  peace 
«nd  judges  or  justices  of  inferior  courts, 
not  of  record,  and  their  clerks,  may  be  re- 
moved, (after  due  notice  and  an  opportunity 
of  being  heard  in  their  defence)  by  such 
county,  city  or  state  courts  as  may  be  pre- 
scribed by  law,  for  causes  to  be  assigned  in 
the  order  of  removal. 

"  Sect.  18.  All  judicial  officers  of  cities 
and  villages,  and  all  such  judicial  officers 
as  may  be  created  therein  by  law,  shall  be 
elected  at  such  times  and  in  such  manner 
as  the  legislature  may  direct. 

"Sect.  19.  The  clerks  of  the  several 
counties  of  this  state  shall  be  clerks  of  the 
supreme  court,  with  such  powers  and  duties 
as  shall  be  prescribed  by  law.  A  clerk  for 
the  court  of  appeals,  to  be  ex-officio  clerk 
of  the  supreme  court,  and  to  keep  his  office 
at  the  seat  of  government,  shall  be  chosen 
by  the  eleotors  of  the  state  ;  he  shall  hold 
his  office  for  three  years,  and  his  compensa- 
tion shall  be  fixed  by  law  and  paid  out  of 
the  public  treasury. 

"  Sec.  20.  No  judicial  officer,  except 
justices  of  the  peace,  shall  receive  to  his 
own  use  any  fees  or  perquisites  of  office. 

"Sect.  21.  The  legislature  may  autho- 
rize the  judgments,  decrees  and  decisions  of 
any  local  inferior  court  of  record  of  original 
civil  jurisdiction,  established  in  a  city,  to  be 


removed  for  review  directly  into  the  court 
of  appeals. 

"  Sect.  22.  The  legislature  shall  provide 
for  the  speedy  publication  of  all  statute 
laws,  and  of  such  judicial  decisions  as  it 
may  deem  expedient.  And  all  laws  and 
judicial  decisions  shall  be  free  for  publica- 
tion by  any  person. 

"  Sect.  23.  Tribunals  of  conciliation  may 
be  established,  with  such  powers  and  duties 
as  may  be  prescribed  by  law;  but  such 
tribunals  shall  have  no  power  to  render 
judgment  to  be  obligatory  on  the  parties, 
except  they  voluntarily  submit  their  mat- 
ters in  difference  and  agree  to  abide  the 
judgment,  or  assent  thereto,  in  the  presence 
of  such  tribunal,  in  such  cases  as  shall  be 
prescribed  bv  law." 

"  Sect.  25.  The  legislature,  at  its  first 
session  after  the  adoption  of  this  constitu- 
tion, shall  provide  for  the  organization  of  the 
court  of  appeals,  and  for  transferring  to  it  the 
business  pending  in  the  court  for  the  correc- 
tion of  errors,  and  Cor  the  allowance  of  writs 
of  error  and  appeals  to  the  court  of  appeals, 
from  the  judgments  and  decrees  of  the  pre- 
sent court  of  chancery  and  supreme  court, 
and  of  the  courts  that  may  be  organized 
under  this  constitution." 

12.  The  sixth  article,  section  24,  pro- 
vides that  the  legislature,  at  its  first  session 
after  the  adoption  of  this  constitution,  shall 
provide  for  the  appointment  of  three  com- 
missioners, whose  duty  it  shall  be  to  revise, 
reform,  simplify  and  abridge  the  rules  and 
practice,  pleadings,  forms  and  proceedings 
of  the  courts  of  record  of  this  state,  and  to 
report  thereon  to  the  legislature,  subject  to 
their  adoption  and  modification  from  time 
to  time. 

13.  In  pursuance  of  the  provisions  of 
this  section,  commissioners  were  appointed 
to  revise  the  laws  on  the  subject  of  the 
practice,  pleadings  and  proceedings  of  the 
courts  of  this  state,  who  made  a  report  to 
the  legislature.'  This  report,  with  some 
alterations,  was  enacted  into  a  law  on  the 
12th  of  April,  1848,  ch.  379,  by  which  the 
forms  of  action  are  abolished,  and  the 
whole  subject  is  extremely  simplified.  How 
it  will  work  in  practice,  time  will  make 
manifest. 

NEWLY  DISCOVERED  EVIDENCE. 
That  evidence  whioh,  after  diligent  search 
for  it,  was  not  discovered  until  after  the 
trial  of  a  cause. 

2.  In  general  a  new  trial  will  be  granted 
on  the  ground  that  new,  important,  and 
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material  evidence  has  been  discovered  since 
the  trial  of  the  cause.  2  Wash.  C.  G.  411. 
But  this  rule  must  be  received  with  the  fol- 
lowing qualifications :  1.  When  the  evidence 
is  merely  cumulative,  it  is  not  sufficient 
ground  for  a  new  trial.  1  Sumn.  451 ;  6 
Pick.  114 ;  4  Halst.  228 ;  2  Caines,  129  ; 
4  Wend.  579  ;  1  A.  K.  Marsh.  151 ;  8 
John.  84 ;  15  John.  210 ;  5  Ham.  375  ; 
10  Pick.  16  ;  7  W.  &  S.  415  ;  11  Ohio, 
147  ;  1  Soamm.  490  ;  1  Green,  177  ;  5 
Pike,  403  ;  1  Ashm.  141 ;  2  Ashm.  69 ;  3 
Verm.  72  j  3  A.  K.  Marsh.  104.  2.  When 
the  evidence  is  not  material.    5  S.  &  R.  41 , 

1  P.  A.Browne,  Appx.  71 ;  1  A.  K.  Marsh. 
151.  3.  The  evidence  must  be  discovered 
after  the  trial,  for  if  it  be  known  before  the 
verdict  has  been  rendered,  it  is  not  newly 
discovered.  2, Sumn.  19 ;  7  Cowen,  369 ;  2 
A.  K.  Marsh.  42.  4.  The  evidence  must 
be  such,  that  the  party  could  not  by  due 
diligence  have  discovered  it  before  trial. 

2  Binn.  582  ;    1  Misso.  49  ;  5  Halst.  250  ; 

1  South.  338  ;  7  Halst.  225  ;  1  Blackf. 
367  ;  11  Con.  15 ;  1  Bay,  263,  491  ;  4 
Yeates,  446  ;  2  Fairf.  218  ;  7  Mete.  478 ; 
Dudl.  G.  Rep.  85  ;  9  Shepl.  246 ;  14  Verm. 
414,  558  ;  2  Ashm.  41,  69 ;    6  Miss,  600  ; 

2  Pike,  133  :  7  Yerg.  432  j  6  Blackf.  496  j 
1  Harr.  410. 

NEWSPAPERS.  Papers  for  conveying 
news,  printed  and  distributed  periodically. 

2.  To  encourage  their  circulation  the  act 
of  congress  of  March  3, 1825,  3  Story's  L. 
U.  S.  1994,  enaots, 

§  29.  That  every  printer  of  newspapers 
may  send  one  paper  to  each  and  every  other 
printer  of  newspapers  within  the  United 
States,  free  of  postage,  under  such  regu- 
lations as  the  postmaster  general  shall 
provide. 

3. — §  30.  That  all  newspapers  conveyed 
in  the  mail  shall  be  under  cover,  open  at 
one  end,  and  charged  with  the  postage  of 
one  cent  each,  for  any  distance  not  more 
than  one  hundred  miles,  and  one  and  a  half 
cents1  for  any  greater  distance:  Provided, 
That  the  postage  of  a  single  newspaper, 
from  any  one  place  to  another,  in  the  same 
state,  shall  not  exceed  one  cent,  and  the 
postmaster  general  shall  require  those  who 
receive  newspapers  by  post,  to  pay  always 
the  amount  of  one  quarter's  postage  in  ad- 
vance ;  and  should  the  publisher  of  any 
newspaper,  after  being  three  months  pre- 
viously notified  that  his  paper  is  not  taken 
out  of  the  office,  to  which  it  is  sent  for 
delivery,  continue  to  forward  such  paper 


in  the  mail,  the  postmaster  to  whose  office 
such  paper  is  sent,  may  dispose  of  the  same 
for  the  postage,  unless  the  publisher  shall 
pay  it.  If  any  perspn  employed  in  any 
department  of  the  post  office,  shall  impro- 
perly detain,  delay,  embezzle,  or  destroy  any 
newspaper,  or  shall  permit  any  other  person 
to  do  the  like,  or  shall  open  or  permit  any 
other  to  open,  any  mail,  or  packet  of  news- 
papers, not  directed  to  the  office  where  he 
is  employed,  such  offender  shall,  on  convic- 
tion thereof,  forfeit  a  sum,  not  exceeding 
fifty  dollars,  for  every  such  offence.  And 
if  any  other  person  shall  open  anv  mail  or 
packet  of  newspapers,  or  shall  embezzle  or 
destroy  the  same,  not  being  directed  to  such 
person,  or  not  being  authorized  to  receive 
or  open  the  same,  such  offender  shall,  on 
the  conviction  thereof,  pay  a  sum  not  ex- 
ceeding twenty  dollars  for  every  such 
offence.  And  if  any  person  shall  take,  or 
steal,  any  packet,  bag,  or  mail  of  news- 
papers, from,  or  out  of  any  post  office,  or 
from  any  person  having  custody  thereof, 
such  person  shall,  on  conviction,  be  im- 
prisoned, not  exceeding  three  months,  for 
every  such  offence,  to  be  kept  at  hard  labor 
during  the  period  of  such  imprisonment.  If 
any  person  shall  enclose  or  conceal  a  letter, 
or  other  thing,  or  any  memorandum  in 
writing,  in  a  newspaper,  pamphlet,  or  maga- 
zine, or  in  any  package  of  newspapers, 
pamphlets,  or  magazines,  or  make  any 
writing  or  memorandum  thereon,  which  he 
shall  have  delivered  into  any  post  office,  or 
to  any  person  for  that  purpose,  in  order 
that  the  same  may  be  carried  by  post,  free 
of  letter  postage,  he  shall  forfeit  the  sum  of 
five  dollars  for  every  such  offence ;  and  the 
letter,  newspaper,  package,  memorandum,  or 
other  thing,  shall  not  be  delivered  to  the 
person  to  whom  it  is  directed,  until  the 
amount  of  single  letter  postage  is  paid  for 
each  article  of  which  the  package  is  com- 
posed. No  newspapers  shall  be  received  by 
the  postmasters,  to  be  conveyed  by  post, 
unless  they  are  sufficiently  dried  and  en- 
closed in  proper  wrappers,  on  which,  besides 
the  direction,  shall  be  noted  the  number  of 
papers  which  are  enclosed  for  subscribers, 
an,d  the  number  for  printers:  Provided, 
That  the  number  need  not  be  endorsed,  if 
the  publisher  shall  agree  to  furnish  the  post- 
master, at  the  close  of  each  quarter,  a  cer- 
tified statement  of  the  number  of  papers 
sent  in  the  mail,  chargeable  with  postage. 
The  postmaster  general,  in  any  contract  he 
may  enter  into  for  the  conveyance  of  the 
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nail,  may  authorize  the  person  with  whom 
such  contract  is  to  be  made,  to  carry  news- 
papers, magazines,  and  pamphlets,  other 
than  those  conveyed  in  the  mail :  Provided, 
That  no  preference  shall  be  given  to  the 
publisher  of  one  newspaper  over  that  of 
another,  in  the  same  place.  When  the 
mode  of  conveyance,  and  size  of  the  mail, 
will  admit  of  it,  such  magazines  and  pam? 
phlets  as  are  published  periodically,  may  be 
transported  in  the  mail,  to  subscribers,  at 
one  and  a  half  cents  a  sheet,  for  any  dis- 
tance not  exceeding  one  hundred  miles,  and 
two  and  a  half  cents  for  any  greater  dis- 
tance. And  such  magazines  and  pamphlets 
as  are  not  published  periodically,  if  sent  in 
the  mail,  shall  be  charged  with  a  postage 
of  four  cents  on  each  sheet,  for  any  distance 
not  exceeding  one  hundred  miles,  and  six 
cents  for  any  greater  distance. 

By  the  act  of  March  3, 1851,  o.  20,  s.  2, 
it  is  enacted,  That  all  newspapers  not  ex- 
ceeding three  ounces  in  weight  sent  from 
the  office  of  publication  to  actual  and  bona 
fide  subscribers,  shall  be  charged  with  post- 
age as  follows,  to  wit :  weekly  only,  within 
the  county  where  published,  free ;  for  any 
distance  not  exceeding  fifty  miles  out  of  the 
county,  five  cents  per  quarter;  exceeding 
fifty,  and  not  exceeding  three  hundred 
miles,  ten  cents  per  quarter;  exceeding 
three  hundred  and  not  exceeding  one  thou- 
sand miles,  fifteen  cents  per  quarter;  ex- 
ceeding one  thousand  and  not  exceeding 
two  thousand  miles,  twenty  cents  per  quar- 
ter; exceeding  two  thousand  and  not  ex- 
ceeding four  thousand,  twenty-five  cents 
per  quarter ;  exceeding  four  thousand  miles, 
thirty  cents  per  quarter ;  newspapers  pub- 
lished monthly,  sent  to  actual  and  bona  fide 
subscribers,  one-fourth  the  foregoing  rates ; 
published  semi-monthly,  one-half  the  fore- 
going rates ;  semi-weekly,  double  those 
rates;  tri-weekly,  treble  those  rates;  and 
oftener  than  tri-weekly,  five  times  those 
rates ;  Provided,  That  newspapers  not  con- 
taining over  three  hundred  square  inches 
may  be  transmitted  at  one-fourth  the  above 
rates.  See,  as  to  other  newspapers,  Postage. 

NEXT  FRIEND.  Ono  who,  without 
being  regularly  appointed  guardian,  acts 
for  the  benefit  of  an  infant,  married  woman, 
or  other  person  not  sui  juris.  Vide  Amy; 
Prockein  Amy. 

NEXT  OF  KIN.  This  term  is  used  to 
signify  the  relations  ef  a  party  who  has  died 
intestate. 

2.    In  general  no  one  comes  within  this 


term  who  is  not  included  in  the  provisions 
of  the  statutes  of  distribution.  3  Atk.  422, 
761 ;  1  Ves.  sen.  84.  A  wife  cannot,  in 
general,  claim  as  next  of  kin  of  her  husband, 
nor  a  husband  as  next  of  kin  of  his  wife. 
But  when  there  are  circumstances  in  a  will 
which  induce  a  belief  of  an  intention  to  in- 
clude them  under  this  term,  they  will  be  so 
considered,  though  in  the  ordinary  sense  of 
the  word,  they  are  not.  Hov.  Fr.  288,  9  ; 
1  My.  &  Keen,  82.  Vide  Branch;  Kindred; 
Line. 

NEXUM,  Rom.  civ.  law*  Viewed  as  to 
its  object  and  legal  effect,  nexum  was  either 
the  transfer  of  the  ownership  of  a  thing,  or 
the  transfer  of  a  thing  to  a  creditor  as  a 
security.  Accordingly  in  one  sense  nexum 
included  mancipium,  in  another  sense  manr 
cipium  and  nexum  are  opposed  in  the  same 
way  in  which  sale  and  mortgage  or  pledge 
are  opposed.  The  formal  part  of  both 
transactions  consisted  in  a  transfer  per  ses 
et  libram.  The  person  who  became  nexus 
by  the  effect  of  a  nexum,  placed  himself  in  a 
servile  condition,  not  becoming  a  slave,  his 
ingenuitas  being  only  in  suspense,  and  was 
said  nexum  inire.  The  phrases  nexi  datio, 
nexi  liberatio,  respectively  express  the  con- 
tracting and  the  release  from  the  obligation. 

2.  The  Roman  law,  as  to  the  payment 
of  borrowed  money,  was  very  strict.  A 
curious  passage  of  Gellius  (xx.  1)  gives  us 
the  ancient  mode  of  legal  procedure  in  the 
case  of  debt  as  fixed  by  the  Twelve  Tables* 
If  the  debtor  admitted  the  debt,  or  had 
been  condemned  in  the  amount  of  the  debt 
by  a  judex,  he  had  thirty  days  allowed  him 
for  payment.  At  the  expiration  of  this  time 
he  was  liable  to  the  manus  injectio,  and 
ultimately  to  be  assigned  over  to  the 
creditor  (addiotus)  by  the  sentence  of  the 
praetor.  The  creditor  was  required  to  keep 
him  for  sixty  days  in  chains,  during  which 
time  he  publicly  exposed  the  debtor,  on 
three  nundinae,  and  proclaimed  the  amount 
of  his  debt.  If  no  person  released  the 
prisoner  by  paying  the  debt,, the  creditor 
might  sell  him  as  a  slave  or  put  him  to 
death.  If  there  were  several  debtors,  the 
letter  of  the  law  allowed  them  to  cut  the 
debtor  in  pieces,  and  take  their  share  of  his 
body  in  proportion  to  their  debt.  Gellius 
says  that  there  was  no  instance  of  a  creditor 
ever  having  adopted  this  extreme  mode  of 
satisfying  his  debt.  But  the  creditor  might 
treat  the  debtor,  who  was  addictus,  as  a 
slave,  and  compel  him  to  workout  his  debt, 
and  the  treatment  was  often  very  severe 
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In  this  passage  Gellius  does  not  speak  of 
nexi  but  only  of  addicti,  which  is  sometimes 
alleged  as  evidence  of  the  identity  of  nexus 
and  addictus,  but  it  proves  no  such  identity. 
If  a  nexus  is  what  he  is  here  supposed  to 
be,  the  laws  of  the  Twelve  Tables  could  not 
apply  ;  for  when  a  man  became  nexus  with 
respect  to  one  creditor,  he  could  not  be- 
come nexus  to  another ;  and  if  he  became 
nexus  to  several  at  once,  in  this  case  the 
creditors  must  abide  by  their  contract  in 
taking  a  joint  security.  This  law  of  the 
Twelve  Tables  only  applied  to  the  case  of  a 
debtor  being  assigned  over  by  a  judicial 
sentence  to  several  debtors,  and  it  provided 
for  a  settlement  of  their  conflicting  claims. 
The  precise  condition  of*  a  nexus  has,  how- 
ever, been  a  subject  of  much  discussion 
among  scholars.  Smith,  Diet.  Rom.  &  Gr. 
Antiq.  h.  v.,  and  vide  Mancipium. 

NIECE,  domestic  relations.  The  daugh- 
ter of  a  person's  brother  or  sister.  Amb. 
514 ;  1  Jacob's  Ch.  R,  207. 

NIEF,  old  Eng.  law.  A  woman  born 
in  vassalage.  In  Latin  she  was  called 
Nativa. 

NIENT  COMPRISE.  Not  included. 
It  is  an  exception  taken  to  a  petition,  be- 
cause the  thing  desired  is  not  contained  in 
that  deed  or  proceeding  whereon  the  peti- 
tion is  founded.     Toml.  Law  Diet. 

Nient  culpable.  Not  guilty;  the 
name  of  a  plea  used  to  deny  any  charge  of  a 
criminal  nature,  or  of  a  tort. 

Nient  dedire.    To  say  nothing. 

2.  These  words  are  used  to  signify  that 
judgment  be  rendered  against  a  party,  be- 
cause he  does  not  deny  the  cause  of  action, 
i.  e.  by  default. 

3.  When  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  where  the  venue 
is  laid,  the  practice  in  the  English  courts  is, 
on  an  affidavit  of  the  circumstances,  to 
change  it  in  transitory  actions  ;  or  in  local 
actions  they  will  give  leave  to  enter  a  sug^ 
gestion  on  the  roll,  with  a  nient  dedire9  in 
order  to  have  the  trial  in  another  county. 
1  Tidd's  Pr.  655,  8th  ed. 

Nient  le  fait,  pleading.  The  same  as 
non  est  factum,  a  plea  by  which  the  defend- 
ant asserts  that  the  deed  declared  upon  is 
not  his  deed. 

NIGHT.  That  space  of  time  during 
which  the  sun  is  below  the  horizon  of  the 
earth,  except  that  short  space  which  pre- 
cedes its  rising  and  follows  its  setting, 
during  which,  by  its  light,  the  countenance 
of  a  man  may  be  discerned.     1  Hale,  P.  C. 


550 ;  3  Inst.  63 ;  4  Bl.  Com.  224 ;  1  Hawk. 
P.  C.  101 ;  3  Chit.  Cr.  Law,  1093  j  2 
Leach,  710;  Bac.  Ab.  Burglary,  D;  2 
East,  P.  C.  509  ;  2  Russ.  Cr.  32 ;  Rose. 
Cr.  Ev.  278 ;  7  Dane's  Ab.  134. 

NIGHT    WALKERS.     Persons    who 
sleep  by  day  and  walk  by  night ;  5  E.  III.  o. 

14  ;  that  is,  persons  of  suspicious  appear- 
anoe  and  demeanor,  who  walk  by  night. 

2.  Watchmen  may  undoubtedly  arrest 
them,  and  it  is  said  that  private  persons 
may  also  do  so.  2  Hawk.  P.  C.  120  ;  but 
see  3  Taunt.  14 ;  Ham.  N.  P.  135.     Vide 

15  Yin.  Ab.  555  ;  Dane's  Ab.  Index,  h.  t. 
NIHIL  CAPIAT  PER  BREVE,  prac- 
tice. That  he  take  nothing  by  his  writ. 
This  is  the  judgment  against  the  plaintiff 
in  an  action,  either  in  bar  or  in  abatement. 
When  the  plaintiff  has  commenced  his  pro- 
ceedings by  bill,  the  judgment  is  nihil 
capiat  per  billam.    Co.  Litt.  363. 

Nihil  digit.  He  says  nothing.  It  is 
the  failing  of  the  defendant  to  put  in  a  plea 
or  answer  to  the  plaintiff's  declaration  by 
the  day  assigned ;  and  in  this  case  judgment 
is  given  against  the  defendant  of  course,  as 
he  says  nothing  why  it  should  not.  Vide 
15  Vin.  Ab.  556 ;  Dane's  Ab.  Index,  h.  t. 

Nihil  habet.  The  name  of  a  return 
made  by  a  sheriff,  marshal,  or  other  proper 
officer,  to  a  scire  facias  or  other  writ,  when 
he  has  not  been  able  to  serve  it  on  the  de- 
fendant.    5  Whart.  367. 

2.  Two  returns  of  nihil  are  in  general 
equivalent  to  a  service.  Yelv.  112;  1 
Cowen,  70 ;  1  Car.  Law  Repos.  491 ;  4 
Blackf.  188  ;  2  Binn.  40. 

NIL  DEBET,  pleading.  The  general 
issue  in  debt  or  simple  contract.  It  is  in 
the  following  form  :  "  And  the  said  C  D, 
by  E  F,  his  attorney,  comes  and  defends 
the  wrong  and  injury,  when,  Ac.  and  sap, 
that  he  does  not  owe  the  said  sum  of  money 
above  demanded,  or  any  part  thereof,  in 
manner  and  form  as  the  said  A  B  hath 
above  complained.  And  of  this  the  said 
C  D  puts  himself  upon  the  country." 
When,  in  debt  on  specialty,  the  deed  is  the 
only  inducement  to  the  action,  the  general 
issue  is  nil  debet.  Stephens  on  Pleading, 
174,  n.;  Dane's  Ab.  Index,  h.  t. 

Nil  habuit  in  tenementis,  pleading. 
A  plea  by  which  the  defendant,  who  is  sued 
by  his  landlord  in  debt  for  rent  upon  a  lease, 
but  by  deed  indented,  by  which  he  denies 
his  landlord's  title  to  the  premises,  that  he 
has  no  interest  in  the  tenements.  2  Idll.  Ab. 
214 ;  12  Vin.  Ab.  184 ;  15  Vin.  Ab.  556 ; 
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Woodf.  L.  &  T.  330 ;  Com.  Dig.  Pleader, 
2  W  48 ;  Co.  Litt.  47  b ;  Dane's  Ab.  Index, 
h.  t.;  3  E.  C.  L.  R.  169,  n.;  1  Holt's  R.  489. 

NISI.  This  word  is  frequently  used  in 
legal  proceedings  to  denote  that  something 
has  been  done,  which  is  to  be  valid  unless 
something  «lse  shall  be  done  within  a  cer- 
tain time  to  defeat  it.  For  example,  an 
order  may  be  made  that  if  on  the  day  ap- 
pointed to  show  cause,  none  be  shown,  an 
injunction  will  be  dissolved  of  conrse,  on 
motion,  and  production  of  an  affidavit  of 
service  of  the  order.  This  is  called  an  order 
nisi.  Ch.  Pr.  547.  Under  the  compulsory 
arbitration  law  of  Pennsylvania,  on  the 
filing  of  the  award,  judgment  nisi  is  to  be 
entered :  which  judgment  is  to  be  as  valid 
as  if  it  had  been  rendered  on  the  verdict  of 
a  jury,  unless  an  appeal  be  entered  within 
the  time  required  by  the  law. 

Nisi  pejus.  These  words,  which  signify 
unless  before,  are  the  name  of  a  court.  The 
name  originated  as  follows :  Formerly,  an 
action  was  triable  only  in  the  court  where 
it  was  brought.  But  it  was  provided  by 
Magna  Charta,  in  ease  of  the  subject,  that 
assises  of  novel  disseisin  and  mort  d'anoes- 
tor  (then  the  most  usual  remedies,)  should 
thenceforward  instead  of  being  tried  at 
Westminster,  in  the  superior  court,  be  taken 
in  their  proper  counties ;  and  for  this  pur- 
pose justices  were  to  be  sent  into  every 
county  once  a  year,  to  take  these  assises 
there.  1  Reeves,  246 ;  2  Inst.  422,  3, 4. 
These  local  trials  being  found  convenient, 
were  applied  not  only  to  assises,  but  to  other 
actions ;  for,  by  the  statute  of  13  Edw.  I. 
c.  30,  it  is  provided  as  the  general  course 
of  proceeding,  that  writs  of  venire  for  sum- 
moning juries  in  the  superior  courts,  shall 
be  in  the  following  form.  Preoipimus  tibi 
quod  veneri  facias  coram  justiciariis  nostris 
apud  Westm.  in  Octabis  Scti  Michaelis,  nisi 
talis  et  talis,  tali,  die  et  loco  ad  partes  Mas 
venerinty  duodecim,  Ac.  Thus  the  trial  was 
to  be  had  at  Westminster,  only  in  the  event 
of  its  not  previously  taking  place  in  the 
county,  before  the  justices  appointed  to  take* 
the  assises.  It  is  this  provision  of  the  statute 
of  Nisi  Prius,  enforced  by  the  subsequent  sta- 
tute of  14  Ed.  III.  c.  16,  which  authorises,  in 
England,  a  trial  before  the  justices  of  assises, 
in  lieu  of  the  superior  court,  and  gives  it  the 
name  of  a  trial  by  nisi  prius.  Steph.  PI. 
App.  xxxiv. -,  8  Bl.  Com.  58 ;  1  Reeves, 
245,  382  ;  2  Reeves,  170 ;  2  Com.  Dig. 
Courts,  nD  b,  page  316. 

2.    Where  courts  bearing  this  name  exist 


in  the  United  States,  they  are  instituted  by 
statutory  provision.    4  W.  &  S.  404. 

Nisi  prius  boll,  Eng.  practice.  A 
transcript  of  a  case  made  from  the  plea  roll, 
and  inoludes  the  declaration,  plea,  replica- 
tion, rejoinder,  &o.  and  the  issue.  Eunom. 
Dial.  2,  §  28,  29,  p.  110,  111.  After  tbe 
nisi  prius  roll  is  returned  from  the  trial,  it 
assumes  the  name  of  postea.  (q.  v.) 

NO  AWARD.  The  name  of  a  plea  to 
an  action  or  award.  1  Stew.  520 ;  1  Chip. 
R.  131 ;  3  Johns.  367.    See  Mil  Jlgard. 

NO  BILL.  These  words  are  frequently 
used  by  grand  juries.  They  are  endorsed 
on  a  bill  of  indictment  when  the  grand  jury 
have  not  sufficient  cause  for  finding  a  true 
bill.  They  are  equivalent  to  Not  found, 
(q.  v.)  or  Ignoramus,  (q.  v.)  2  Nott  & 
McC.  558. 

NOBILITY.  An  order  of  men  in  seve- 
ral countries  to  whom  privileges  are  granted 
at  the  expense  of  the  rest  of  the  people. 

2.  The  constitution  of  the  United  States 
provides  that  no  state  shall  "grant  any  title 
of  nobility;  and  no  person  can  become  a 
citizen  of  the  United  States  until  he  has 
renounced  all  titles  of  nobility."  The  Fede- 
ralist, No.  84 ;  2  Story,  Laws  U.  S.  851. 

3.  There  is  not  in  the  constitution  any 
general  prohibition  against  any  citizen 
whomsoever,  whether  in  public  or  private 
life,  accepting  any  foreign  title' of  nobility. 
An  amendment  of  the  constitution  in  this 
respect  has  been  recommended  by  congress, 
but  it  has  not  been  ratified  by  a  sufficient 
number  of  states  to  make  it  a  part  of  the 
constitution.  Rawle  on  the  Const.  120; 
Story,  Const.  §  1346. 

NOLLE  PROSEQUI,  practice.  An 
entry  made  on  the  record,  by  which  the 
prosecutor  or  plaintiff  declares  that  he  will 
proceed  no  further. 

2.  A  nolle  prosequi  may  be  entered 
either  s  in  a  criminal  or  a  civil  case.  In 
criminal  cases,  a  nolle  prosequi  may  be  en- 
tered at  any  time  before  the  finding  of  the 
grand  jury,  by  the  attorney  general,  and 
generally  after  a  true  bill  has  been  found ; 
in  Pennsylvania,  in  consequence  of  a  statu- 
tory provision,  no  nolle  prosequi  can  be  en- 
tered after  a  bill  has  been  found,  without 
leave  of  the  court,  except  in  oases  of  assault 
and  battery,  fornication  and  bastardy,  on 
agreement  between  the  parties,  or  in  prose- 
cutions for  keeping  tippling  houses.  Act 
of  April  29, 1819,  s.  4, 7  Smith's  Laws,  227. 

3.  A  nolle  prosequi  may  be  entered  as  to 
one  of  several  defendants.  11  East,  R.  307. 
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4.  The  effect  of  a  nolle  prosequi,  when 
obtained,  is  to  put  the  defendant  without 
day,  but  it  does  not  operate  as  an  acquittal ; 
for  he  may  be  afterwards  reindicted,  and 
even  upon  the  same  indictment,  fresh  pro- 
cess may  be  awarded.  6  Mod.  261 ;  1 
Salk.  59;  Com.  Dig.  Indictment  K;  2 
Mass.  R.  172. 

5.  In  civil  cases,  a  nolle  prosequi  is  con- 
sidered, not  to  be  of  the  nature  of  a  retraxit 
or  release,  as  was  formerly  supposed,  but  an 
agreement  only,  not  to  proceed  either  against 
some  of  the  defendants,  or  as  to  part  of  the 
suit.  Vide  1  Saund.  207,  note  2,  and  the 
authorities  there  cited.  1  Chit.  PI.  546.  ■ 
A  nolle  prosequi  is  now  held  to  be  no  bar 
to  a  future  action  for  the  same  cause,  ex- 
cept in  those  oases  where,  from  the  nature 
of  the  action,  judgment  and  execution 
against  one,  is  a  satisfaction  of  all  the  da- 
mages sustained  by  the  plaintiff.  3  T.  R. 
511 ;  1  Wils.  98. 

6.  In  civil  cases,  a  nolle  prosequi  may 
be  entered  as  to  one  of  several  counts ;  7 
Wend.  801 ;  or  to  one  of  several  defend- 
ants ;  1  Pet.  R.  80 ;  as  in  the  case  of 
a  joint  contract,  where  one  of  two  defend- 
ants pleads  infancy,  the  plaintiff  may  enter 
a  nolle  prosequi'  as  to  him,  and  proceed 
against  the  other.  1  Pick.  500.  See,  gene- 
rally, 1  Pet.  R.  74 ;  see  2  Rawle,  334 ;  1 
Bibb,  337 ;  4  Bibb,  387,  454 ;  3  Cowen, 
374 ;  5  Gill  &  John.  489 ;  5  Wend.  224 ; 
20  John.  126 ;  3  Cowen,  335 ;  12  Wend. 
110 ;  3  Watts,  460. 

NOMEN  COLLECTIVUM.  This  ex- 
pression is  used  to  signify  that  a  word  in 
the  singular  number  is  to  be  understood  in 
the  plural  in  certain  cases. 

2.  Misdemeanor,  for  example,  is  a  word 
of  this  kind,  and  when  in  the  singular,  may 
be  taken  as  nomen  collectivism,  and  includ- 
ing several  offences.  2  Barn.  &  Adolp.  75. 
Heir,  in  the  singular,  sometimes  includes 
all  the  heirs. 

Nomen  generalissimum.  A  name  which 
applies  generally  to  a  number  of  things ;  as, 
land,  which  is  a  general  name  by  which 
everything  attached  to  the  freehold  will 
pass. 

NOMINAL.    Relating  to  a  name. 

2.  A  nominal  plaintiff  is  one  in  whose 
name  an  action  is  brought,  for  the  use  of 
another.  In  this  case,  the  nominal  plaintiff 
has  no  control  over  the  action,  nor  is  he 
responsible  for  costs.  1  Dall.  139 ;  2  Watts, 
R.  12. 

8.    A  nominal  partner  is  one,  who,  with- 


out having  an  actual  interest  in  the  profits 
of  a  concern,  allows  his  name  to  be  used,  or 
agrees  that  it  shall  be  continued  therein,  as 
a  partner ;  such  nominal  partner  is  clearly 
liable  to  the  creditors  of  the  firm,  as  a  gene- 
ral partner,  although  the  creditors  were  ig- 
norant at  the  time  of  dealing,  that  his  name 
was  used.  2  H.  Bl.  242,  246 ;  1  Esp.  R. 
31 ;  2  Campb.  302 ;  16  East,  R.  174 ;  2 
B.  k  C.  411. 

Nominal  plaintiff.  One  who  is  named 
as  the  plaintiff  in  an  action,  but  who  has  no 
interest  in  it,  having  assigned  the  cause  or 
right  of  action  to  another,  for  whose  use  it 
is  brought. 

2.  In  general,  he  cannot  interfere  with 
the  rights  of  his  assignee,  nor  will  he  be 
permitted  to  discontinue  the  action,  or  to 
meddle  with  it.  1  Wheat.  R.  233  ;  Uohn. 
Cas.  411 ;  3  John.  Cas.  242 ;  1  Johns.  R. 
532,  n. ;  3  Johns.  R.  426  ;  11  Johns.  R. 
47 ;  12  John.  R.  237 ;  1  Phil.  Ev.  90 ; 
Cowen's  note  172 ;  Greenl.  Ev.  §  173;  7 
Cranch,  152. 

NOMINATE  CONTRACT,  civil  law. 
Nominate  contracts  are  those  which  have  a 
particular  name  to  distinguish  them ;  as, 
purchase  and  sale,  hiring,  partnership,  loan 
for  use,  deposit,  and  the  like.  .  Dig.  2, 14, 
7,  1.  Innominate  contracts,  (q.  v.)  are 
those  which  have  no  particular  name.  Dig. 
19,  4, 1,  2 ;  Code,  4,  64,  3. 

NOMINATION.  This  word  has  several 
significations.  1.  An  appointment;  as,  I 
nominate  A  B,  executor  of  this  my  last 
will.  2.  A  proposition ;  the  word  nominate 
is  used  in  this  sense  in  the  constitution  of 
the  United  States,  art.  2,  s.  2,  the  presi- 
dent "  shall  nominate,  and  by  and  with  the 
consent  of  the  senate,  shall  appoint  ambas- 
sadors," &c. 

NOMINE  PCEN^J,  contracts.  The  name 
of  a  penalty  incurred  by  the  lessee  to  the 
lessor,  for  the  non-payment  of  rent  at  the 
day  appointed  by  the  lease  or  agreement  for 
its  payment.  2  Lill.  Ab.  221.  It  is  usu- 
ally a  gross  sum  of  money,  though  it  may 
be  any  thing  else,  appointed  to  be  paid  by 
the  tenant  to  the  reversioner,  if  the  duties 
are  in  arrear,  in  addition  to  the  duties  them- 
selves.    Ham.  N..  P.  411,  412. 

2.  To  entitle  himself  to  the  nomine 
pcena,  the  landlord  must  make  a  demand  of 
the  rent  on  the  very  day,  as  in  the  case  of 
a  reentry.  1  Saund.  287  b,  note ;  7  Co, 
28  b ;  Co.  Litt.  202  a ;  7  T.  R.  U7.  A 
distress  cannot  be  taken  for  a  nomine  pamot, 
unless  a  special  power  to  distrain  be  annexed 
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to  it  by  deed.  8  Bony.  Inst.  n.  2451. 
Vide  Bao.  Ab.  Rent,  K  4 ;  Woodf.  L.  &  T. 
253 ;  Tho.  Co.  Litt.  Index,  h.  t.;  Dane's 
Ab.  Index,  h.  t.  * 

NOMINEE.  One  who  has  been  named 
or  proposed  for  an  office. 

NON.  Not.  When  prefixed  to  other 
words,  it  is  used  as  a  negative ;  as  non  ac- 
cess, non  assumpsit. 

NON  ACCEPTAVIT.  The  name  of  a 
plea  to  an  action  of  assumpsit  brought 
igainst  the  drawee  of  a  bill  of  exchange 
upon  a  supposed  acceptance  by  him.  See 
4  Mann,  k  Gr.  561 ;  S.  C.  43  E.  C.  L.  It. 
292. 

NON  ACCESS.  The  non  existence  of 
sexual  intercourse  is  generally  expressed  by 
the  words  "  non  access  of  the  husband  to 
the  wife ;"  which  expressions,  in  a  case  of 
bastardy,  are  understood  to  mean  the  same 
thing.     2  Stark  Ev.  218,  n. 

2.  In  Pennsylvania,  when  the  husband 
has  access  to  the  wife,  no  evidence  short  of 
absolute  impotence  of  the  husband,  is  suffi- 
cient to  convict  a  third  person  of  bastardy 
with  the  wife.     6  Binn.  283. 

3.  In  the  civil  law  the  maxim  is,  Pater 
is  est  quern  nuptia  demonstrant.  Toull. 
torn.  2,  n.  787.  The  Code  Napoleon,  art. 
312,  enacts,  "  quel'enfant  concu  pendant  le 
manage  a  pour  pdre  le  man."  See  also  1 
Browne's  It.  Appx.  xlvii. 

4.  A  married  woman  cannot  prove  the 
non  access  of  her  husband.  Id.  See  8  East, 
202 ;  4  T.  R.  251 ;  11  East,  132 ;  13  Ves. 
58 ;  8  East,  R.  193 ;  12  East,  R.  550 ;  4 
T.  R.  251, 336 ;  11  East,  R.  132 ;  6  T.  R. 
330. 

NON  AGE.  By  this  term  is  understood 
that  period  of  life  from  the  birth  till  the 
arrival  of  twenty-one  years.  In  another 
sense  it  means  under  the  proper  age  to  be 
of  ability  to  do  a  particular  thing ;  as,  when 
non  age  is  applied  to  one  under  the  age  of 
fourteen,  who  is  unable  to  marry. 

NON  ASSUMPSIT,  pleading.  The 
general  issue  in  trespass  on  the  case,  in  the 
species  of  assumpsit.  Its  form  is,  "  And 
the  said  C  D,  by  E  F,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when, 
Ac,  and  says,  that  he  did  not  undertake  or 
promise,  in  manner  and  form  as  the  said  A 
B,  hath  above  complained.  And  of  this  he 
puts  himself  upon  the  country." 

2.  Under  this  plea  almost  every  matter 
may  be  given  in  evidence,  on  the  ground,  it 
is  said,  that  as  the  action  is  founded  on  the 
contract,  and  the  injury  is  the  non  perfor- 


mance of  it,  evidence  which  disaffirms  the 
obligation  of  the  contract,  at  the  time  when 
the  action  was  commenced,  goes  to  the  gist 
of  the  action.  Oilb.  C.  P.  65  ;  Salk.  279;  ■ 
2  Str.  738;  1  B.  &  P.  481.  Vide  12 
Vin.  Ab.  189;  Com  Dig.  Pleader,  2  Gl. 

Non  assumpsit  infra  sex  annos.  The 
name  of  a  plea  by  which  the  defendant 
avers  that  he  did  not  assume  to  perform  the 
assumption  charged  in  the  declaration  within 
six  years. 

2.  The  act  of  limitation  bars  the  reco- 
very of  a  simple  contract  debt  after  six 
years ;  when  a  defendant  is  sued  on  such  a 
contract,  and  it  is  more  than  six  years  since 
he  entered  into  the  contract,  he  pleads  this 
plea  by  the  following  formula :  "  and  saith 
that  the  aforesaid  plaintiff  the  action  afore- 
said hereof  against  him  he  ought  not  to 
have,  because  he  saith  that  he  did  not 
undertake,  Ac,  and  this  he  is  ready  to  ve- 
rify." Vide  Actio  non  accrevit  infra  sex 
annos. 

NON  BIS  IN  IDEM,  civil  law.  This 
phrase  signifies  that  no  one  shall  be  twice 
tried  for  the  same  offence;  that  is,  that  when 
a  party  accused  has  been  once  tried  by  a 
tribunal  in  the  last  resort,  and  either  con- 
victed or  acquitted,  he  shall  not  again  be 
tried.  Code  9,  2,  9  &  11.  Merl.  Repert. 
h.  t.     Vide  art.  Jeopardy. 

NON  CEPIT  MODO  ET  FORMA, 
pleading.  The  general  issue  in  replevin. 
Its  form  is,  "  And  the  said  0  D,  by  E  F, 
his  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  &o.,  and  says,  that  he  did 
not  take  the  said  cattle,  (or  *  goods  and 
chattels,9  according  to  the  subject  of  the 
action,)  in  the  said  declaration  mentioned, 
or  any  of  them,  in  manner  and  form  as  the 
said  A  B  hath  above  complained.  And  of 
this  the  said  C  D  puts  himself  upon  the 
country." 

2.  This  issue  applies  to  a  case  where 
the  defendant  has  not,  in  fact,  taken  the 
cattle  or  goods,  or  where  he  did  not  take  , 
them,  or  have  them  in  the  place  mentioned 
in  the  declaration.  The  declaration  alleges 
that  the  defendant  "  took  certain  cattle  or 
goods  of  the  plaintiff,  in  a  certain  place 
called,"  <fec;  and  the  general  issue  states, 
that  he  did  not  take  the  said  cattle  or  goods, 
"  in  manner  and  form  as  alleged ;"  which 
involves  a  denial  of  the  taking,  and  of  the 
place  in  which  the  taking  was  alleged  to 
have  been,  the  place  being  a  material  point 
in  this  action.  Steph.  PL  183, 4;  1  Chit. 
PI.  490. 
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NON  CLAIM.  An  omission  or  neglect 
by  one  entitled  to  make  a  demand  within 
the  time  limited  by  law ;  as,  when  a  con- 
tinual claim  ought  to  be  made,  a  neglect 
to  make  such  claim  within  a  year  and  a 
day. 

NON  COMPOS  MENTIS,  persons. 
These  words  signify  not  of  sound  mind, 
memory,  or  understanding.  This  is  a  ge- 
neric term,  and  includes  all  the  species  of 
madness,  whether  it  arise  from,  1,  idiocy ; 
2,  sickness ;  3,  lunacy ;  or  4,  drunkenness. 
Co.  Litt.  247;  4  Co.  124;  1  Phillim.  R. 
100 ;  4  Com.  Dig.  613 ;  5  Com.  Dig.  186  ; 
Shelf,  on  Lunatics,  1;  and  the  articles 
Idiocy;  Lunacy. 

NON  CONCESSIT,  Eng.  law.  The 
name  of  a  plea  by  which  the  defendant 
denies  that  the  crown  granted  to  the  'plain- 
tiff by  letters  patent,  the  rights  which  he 
claims  as  a  concession  from  the  king ;  as, 
for  example,  when  a  plaintiff  sues  another 
for  the  infringement  of  his  patent  right,  the 
defendant  may  deny  that  the  crown  has 
granted  him  such  a  right. 

2.  The  plea  of  non  concessit  does  not 
deny  the  grant  of  a  patent,  but  of  the 
patent  as  described  in  the  plaintiff's  decla- 
ration.    3  Burr.  1544 ;  6  Co.  15,  b. 

NON  CONFORMISTS,  English  law. 
A  name  given  to  certain  dissenters  from  the 
rites  and  ceremonies  of  the  church  of  Eng- 
land. 

NON  CONSTAT.  It  does  not  appear. 
These  words  are  frequently  used,  particu- 
larly in  argument;  as,  it  was  moved  in 
arrest  of  judgment  that  the  declaration  was 
not  good,  because  non  constat  whether  A  B 
was  seventeen  years  of  age  when  the  action 
was  commenced.     Sw.  pt.  4,  §  22,  p.  331. 

NON  CULPABILLS,  pleading.  Not 
guilty,  (q.  v.)  It  is  usually  abbreviated 
non  cut.     16  Vin.  Ab.  1. 

NON  DAMNIFIC ATUS,  pleading.  A 
plea  to  an  action  of  debt  on  a  bond  of  in- 
demnity, by  which  the  defendant  asserts 
that  the  plaintiff  has  received  no  damage ; 
in  other  words  that  he  is  not  damnified.  1 
B.  &  P.  640,  n.  a;  1  Taunt.  R.  428;  1 
Saund.  116,  n.  1 ;  2  Saund.  81 ;  7  Wentw. 
PI.  615,  616 ;  1  H.  Bl.  253 ;  2  Lill.  Ab. 
224 ;  14  John.  R.  177 ;  5  John.  R.  42 ;  20 
John.  Rep.  153;  3  Cowen,  R.  313;  10 
Wheat  R.  396,  405 ;  3  Halst.  R.  1. 

NON  DEDIT,  pleading.  The  general 
issue  in  formedon.     See  JVe  dona  pas. 

NON  DEMISIT,  pleading.  A  plea  pro- 
per to  be  pleaded  to  an  action  of  debt  for  ] 


rent,  when  the  plaintiff  declares  on  a  parol 
lease.  Gilb.  Debt,  436,  438 ;  Bull.  N.  P. 
177 ;  1  Chit.  PI.  477. 

2.  It  is  improper  to  plead  such  plea 
when  the  demise  is  stated  to  have  been  by 
indenture.  Id.;  12  Vin.  Ab.  178 ;  Com. 
Dig.  Pleader,  2  W  48. 

NON  DETINET,  pleading.  The  gene- 
ral issue  in  an  action  of  detinue.  Its  form  is 
as  follows :  "  And  the  said  C  D,  by  E  F,  his 
attorney,  comes  and  defends  the  wrong  and 
injury,  when,  &c,  and  says,  that  he  doos 
not  detain  the  said  goods  and  chattels  (or, 
'  deeds  and  writings,'  according  to  the  sub- 
ject of  the  action,)  in  the  said  declaration 
specified,  or  any  part  thereof,  in  manner  and 
form  as  the  said  A  B  hath  above  complained. 
And  of  this  the  said  C  D  puts  himself 
upon  the  country." 

2.  In  debt  on  simple  contract,  in  the 
case  of  executors  and  administrrators,  in- 
stead of  pleading  nil  debet,  the  plea  should 
be  "  doth  not  detain."  6  East,  R.  549 ; 
Bac,  Abr.  Pleas,  I ;  1  Chit.  PI.  476. 

3.  The  plea  of  non  detinet  merely  puts 
in  issue  the  simple  fact  of  detainer ;  when 
the  defendant  relies  upon  a  justifiable  de- 
tainer, he  must  plead  it  specially.     8  D.  P 
C.  347. 

NON  EST  FACTUM,  pleading.  The 
general  issue  in  debt  on  bond  or  other 
specialty,  and  is,  in  form,  as  follows  :  "  And 
the  said  C  D,  by  E  F,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when, 
Ac,  and  says,  that  the  said  supposed  writing 
obligatory,  (or  l  indenture,'  or  '  articles  of 
agreement,'  according  to  the  subject  of  the 
action,)  is  not  his  deed.  And  of  this  he 
puts  himself  upon  the  country."  6  Rand. 
Rep.  86 ;   1  Litt.  R.  158. 

2.  Though  non  est  factum  is,  in  most 
oases,  the  general  issue  in  debt  on  specialty, 
yet,  when  the  deed  is  only  inducement  to 
the  action,  the  general  issue  is  nil  debet. 
Steph.  PI.  174,  n. 

3.  In  covenant  the  general  issue  is  non 
est  factum;  and  its  form  is  similar  to  that 
in  debt  on  a  specialty.  Id.  174.  It  is, 
however,  said,  that  in  covenant  there  is, 
strictly  speaking,  no  general  issue,  as  the 
plea  of  non  est  factum  only  puts  the  deed 
in  issue,  as  in  debt  on  a  specialty,  and  not 
the  breach  of  covenant  or  any  other  matter 
of  defence.  1  Chit.  PI.  482.  See,  gene- 
rally, 1  Harring.  R.  230 ;  .6  Munf.  R.  462 ; 
Minor,  R.  103;  1  Harr.  &  Gill,  324;  13 
John.  R.  430;  12  John.  R.  337;  2  N. 
H.  Rep.  74;  4  Wend.  R.  519;  2  N.  & 
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M.  492.  See  Issint;  Special  non  est 
factum* 

NON  EST  INVENTUS,  practice.  The 
sheriff's  return  to  a  writ  requiring  him  to 
arrest  the  person  of  the  defendant,  which 
signifies  that  he  is  not  to  be  found  within 
his  jurisdiction.  The  return  is  usually  ab- 
breviated jV.  E.  I.    Chit.  Pr.  Index,  h.  t. 

NON  FEASANCE,  torts,  contracts.  The 
non-performance  of  some  act  which  ought  to 
be  performed. 

2.  When  a  legislative  act  requires  a 
person  to-  do  a  thing,  its  non  feasance  will 
subject  the  party  to  punishment;  as,  if  a 
statute  require  the  supervisors  of  the  high- 
ways to  repair  such  highways,  the  neglect 
to  repair  them  may  be  punished.  Vide  1 
Russ.  on  Cr.  48. 

3.  Mere  non-feasance  does  not  imply 
malice ;  this  is  strongly  exemplified  in  the 
case  of  a  plaintiff,  who,  having  issued  a  writ 
of  capias  against  his  debtor,  afterwards  re- 
ceived the  debt,  and  neglected  to  counter- 
mand the  writ,  in  consequence  of  which  the 
defendant  was  afterwards  arrested.  On  a 
suit  brought  by  the  former  defendant  against 
the  former  plaintiff,  it  was  held  that  the 
law  did  not  impose  on  the  first  plaintiff  the 
duty  of  countermanding  his  writ.  If  he 
had  refused  to  give  the  countermand  when 
requested,  it  might  have  been  evidence  of 
malice,  but  in  such  case  there  would  have 
been  something  beyond  mere  non-feasance, 
an  actual  refusal.  1  B  &  P.  388 ;  3  East, 
R.  314 ;  2  Bos.  &  P.  129. 

4.  There  is  a  difference  between  non- 
feasance and  misfeasance,  (q.  v.)  or  mal- 
feasance, (q.  v.)  Vide  2  Kent,  Com.  443 ; 
Story  on  Bailm.  §  9,  165  j  2  Vin.  Ab.  35  ; 
1  Hawk.  P.  C.  13  \  Bouv.  Inst.  Index,  h.  t. 

NON  FECIT.  He  did  not  make  it.  The 
name  of  a  plea,  for  example,  in  an  action 
of  assumpsit  on  a  promissory  note.  3  Mann. 
&  Gr.  446. 

NON  FECIT  VASTUM  CONTRA 
PROHIBITIONEM.  The  name  of  a  plea 
to  an  action  founded  on  a  writ  of  estrepe- 
ment,  that  the  defendant  did  not  commit 
waste  contrary  to  the  prohibition.  3  Bl. 
Com.  226, 227. 

NON  INFREGIT  CONVENTIONEM, 
pleading.  A  plea  in  an  action  of  covenant. 
This  plea  is  not  a  general  issue,  it  merely 
denies  that  the  defendant  has  broken  the 
covenants  on  which  he  is  sued.  It  being  in 
the  negative,  it  cannot  be  used  where  the 
breach  is  also  in  the  negative.  Bac.  Ab. 
Covenant  L;  3  Lev.  19;  2  Taunt.  278} 


1  Aik.  R.  150  ;  4  Ball.  436 ;  7  Cowen.  R. 
71. 

NON  JOINDER,  pleading,  practice. 
The  omission  of  some  one  of  the  persons 
who  ought  to  have  been  made  a  plaintiff  or 
defendant  along  with  others  is  called  a  non 
joinder. 

2.  In  actions  upon  contracts,  where  the 
contract  has  been  made  with  several,  if 
their  interest  were  joint,  they  must  all,  if 
living,  join  in  the  action  for  its  breach.  8 
S.  &  R.  308 ;  10  S.  A  R.  257  j  Minor, 
167 ',  Hardin,  508.  In  such  case  the  non 
joinder  must  be  pleaded  in  abatement.  Id.; 
3  Bouv.  Inst.  n.  2749. 

NON  JURORS,  English  law.  Persona 
who  refuse  to  take  the  oaths,  required  by 
law,  to  support  the  government.  1  Dall. 
170. 

NON  LIQUET.    It  is  not  clear. 

NON  MODERATE  CASTIGAVIT. 
The  name  of  a  faulty  replication  to  a  plea 
of  moderate  castigamt.  (q.  v.)  This  repli- 
cation, in  such  a  case,  is  a  negative  preg- 
nant.    Gould,  PL  oh.  7, 6  37. 

NON  OBSTANTE,  Engl.  law.  These 
words,  which  literally  signify  notwithstand- 
ing, are  used  to  express  the  act  of  the 
English  king,  by  which  he  dispenses  with, 
the  law,  that  is,  authorizes  its  violation. 

2.  He  cannot  by  his  license  or  dispensa- 
tion make  an  offence  dispunishable  which  is 
malum  in  se;  but  in  certain  matters  which 
are  mala  prohibita,  he  may,  to  certain  per- 
sons and  on  special  occasions,  grant  a  non 
obstante.  1  Th.  Co.  Litt.  76,  n.  19 ;  Vaugh. 
330  to  359 ;  Lev.  217  ;  Sid.  6,  7  ;  12  Co. 
18;  Bac.  Ab.  Prerogative,  D.  7.  Vide 
Judgment  non  obstante  veredicto. 

NON  OBSTANTE  VEREDICTO.  Not- 
withstanding the  verdict.  See  Judgment 
non  obstante  veredicto. 

NON  OMITTAS,  English  practice.  The 
name  of  a  writ  directed  to  the  sheriff 
Where  the  bailiff  of  a  liberty  or  franchise, 
who  has  the  return  of  writs,  neglects  or  re- 
fuses to  serve  a  process,  this  writ  issues 
commanding  the  sheriff  to  enter  into  the 
franchise  and  execute  the  process  himself, 
or  by  his  officer,  non  omittas  propter  a/i- 
quam  libertatem.  For  the  despatch  of  busi- 
ness a  non  omittas  is  commonly  directed  in 
the  first  mstanoe.    3  Chit.  Pr.  190,  310. 

NON  PROS,  or  NON  PROSEQUITUR. 
The  name  of  a  judgment  rendered  against 
a  plaintiff  for  neglecting  to  prosecute  his 
suit  agreeably  to  law  and  the  rules  of  the 
court.    Vide  Grab.  Pr.  763 ;  3  Chit.  Pr. 
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910 ;  1  Sell.  Pr.  359 ;  1  Penna.  Pr.  84 ; 
Caines'  Pr.  102 ;  2  Arch.  Pr.  204 ;  and 
article  Judgment  of  Non  Pros. 

NON  RESIDENCE,  eccles.  law.  The 
absence  of  spiritual  persons  from  their  bene- 

NON  SUBMISSIT.  The  name  of  a  plea 
to  an  action  of  debt  or  a  bond  to  perform 
an  award,  by  which  the  defendant  pleads 
that  he  did  not  submit.  Bac.  Ab.  Arbitr. 
Ac.,  G. 

NON  SUM  INFORMATUS,  pleading. 
I  am  not  informed.  Vide  Informatics  non 
sum. 

NON  TENENT  INSIMUL,  pleadings. 
A  plea  to  an  action  in  partition,  by  which 
the  defendant  denies  that  he  holds  the  pro- 
perty, which  is  the  subject  of  the  suit,  to- 
gether with  the  complainant  or  plaintiff. 

NONTENUIT.  He  did  not  hold.  The 
name  of  a  plea  in  bar  in  replevin,  when  the 
plaintiff  has  avowed  for  rent  arrear,  by 
which  the  plaintiff  avows  that  he  did  not 
hold  hi  manner  and  form  as  the  avowry 
alleges.  

NON  TENURE,  pleading.  A  plea  in 
a  real  action,  by  which  the  defendant  as- 
serted, that  he  did  not  hold  the  land,  or  at 
least  some  part  of  it,  as  mentioned  in  the 
plaintiff's  declaration.     1  Mod.  250. 

2.  Non  tenure  is  either  a  plea  in  bar  or 
a  plea  in  abatement.  14  Mass.  239;  but 
see  11  Mass.  216.     It  is  in  bar,  when  the 

Slea  goes  to  the  tenure,  as  when  the  tenant 
enies  that  he  holds  of  the  defendant,  and 
says  he  holds  of  some  other  person.  But 
when  the  plea  goes  to  the  tenancy  of  the 
land,  as  when  the  defendant  pleads  that  he 
is  not  the  tenant  of  the  land,  it  is  in  abate- 
ment only.    Id.:  Bac.  Ab.  Pleas,  &c,  I  9. 

NON  TERM.  The  vacation  between  two 
terms  of  a  court. 

NON  USER.  The  neglect  to  make  use 
of  a  thing. 

2.  A  right  which  may  be  aquired  by 
use,  may  be  lost  by  non-user,  and  an  ab- 
solute discontinuance  of  the  use  for  twenty 
years  affords  presumption  of  the  extinguish- 
ment of  the  right,  in  favor  of  some  other 
adverse  right.  5  Whart  Rep.  584 ;  23 
Pick.  141. 

3.  As  an  enjoyment  for  twenty  years 
is  necessary  to  found  the  presumption  of 
a  grant  of  an  easement,  the  general  rule 
is,  there  must  be  a  similar  non-user  to  raise 
the  presumption  of  a  release.  But  in  this 
case  the  owner  of  the  servient  premises 
must  have  done  some  act  inconsistent  with, 


or  adverse  to  the  existence  of  the  right. 
See  2  Evans's  Pothier,  136 ;  10  Mass.  R. 
183 ;  3  Campbl.  R.  514 ;  3  Kent,  Com. 
359 ;  1  Chit.  Pr.  284,  285,  757  to  759,  n. 
(s) ;  1  Ves.  jr.  6,  8 ;  2  Supp.  to  Ves.  jr. 
442 ;  2  Anstr.  603 ;  S.  C.  on  appeal,  1 
Dowl.  R.  316  5  4  Ad.  &  Ell  369 ;  6  Nev. 
&  M.  230.  But  the  dereliction  or  abandon- 
ment of  rights  affecting  lands  is  rot  in 
all  oases  held  to  be  evidenced  by  mere 
non-user. 

4.  As  an  exception  to  the  rule  may  be 
mentioned  rights  to  mines  and  minerals, 
with  the  incidental  privilege  of  boring  and 
working  them.   16  Yes.  390 ;  19  Yes.  156. 

5.  Li  the  civil  law  there  is  a  similar 
doctrine :  on  this  subject,  vide  Big.  8,  6, 
5  ;  Yoet,  Com.  ad  Pand.  lib.  8,  tit.  6,  s. 
5  et  7  ;  3  Toull.  n.  673 ;  Merl.  Report, 
mot  Servitude,  §  30,  n.  6,  and  §  33 ;  Civ. 
Code  of  Louis,  art.  815,  816. 

6.  Every  public  officer  is  required  to  use 
his  office  for  the  public  good ;  a  non-user  of 
a  public  office  is  therefore  a  sufficient  cause 
of  forfeiture.  2  Bl.  Com.  153  ;  9  Co.  50. 
Non  user,  for  a  great  length  of  time,  will 
have  the  effect  of  repealing  an  old  law. 
But  it  must  be  a  very  strong  case  which 
will  have  that  effect.  13  S.  &  R.  452 ;  1 
Bouv.  Inst.  n.  94. 

NONSENSE,  construction.  That  which 
in  a  written  agreement  or  will  is  unintelli- 
gible. 

2.  It  is  a  rule  of  law  that  an  instrument 
shall  be  so  construed  that  the  whole,  if 
possible,  shall  stand.  When  a  matter  is 
written  grammatically  right,  but  it  is  unin- 
telligible, and  the  whole  makes  nonsense, 
some  words  cannot  be  rejected  to  make  sense 
of  the  rest ;  1  Salk.  324  ;  but  when  matter 
is  nonsense  by  being  contrary  and  repugnant 
to  some  precedent  sensible  matter,  such  re- 
pugnant matter  is  rejected.  lb. ;  15  Yin. 
Ab.  560  ;  14  Vin.  Ab.  142.  The  maxim 
of  the  civil  law  on  this  subject  agrees  with 
this  rule :  Quae  in  testamento  ita  sunt  scripta, 
ut  intelligi  non  possent :  perinde  sunt,  ac  si 
scripta  non  essent.  Dig.  50, 17, 73, 3.  Yide 
articles  Ambiguity;  Construction;  Interpre- 
tation. 

3.  In  pleading,  when  matter  is  nonsense 
by  being  contradictory  and  repugnant  to 
something  precedent,  die  precedent  matter, 
which  is  sense,  shall  not  be  defeated  by  the 
repuguancy  which  follows,  but  that  which  is 
contradictory  shall  be  rejected ;  as  in  eject- 
ment where  the  declaration  is  of  a  demise 
on  the  second  day  of  January,  and  that  the 


NOR 


NOB 


237 


defendant  postea  scilicet y  on  the  first  of 
January,  ejected  him ;  here  the  scihcet  may 
be  rejected  as  being  expressly  contrary  to 
the  postea  and  the  precedent  matter.  5 
East,  255 ;  1  Salk.  324. 

NONSUIT.  The  name  of  a  judgment 
given  against  a  plaintiff,  when  he  is  unable 
to  prove  his  case,  or  when  he  refuses  or 
neglects  to  proceed  to  the  trial  of  a  cause 
after  it  has  been  put  at  issue,  without  de- 
termining such  issue. 

2.  It  is  either  voluntary  or  involuntary. 

3.  A  voluntary  nonsuit  is  an  abandon- 
ment of  his  cause  by  a  plaintiff,  and  an 
agreement  that  a  judgment  for  costs  be 
entered  against  him. 

4.  An  involuntary  nonsuit  takes  place 
when  the  plaintiff  on  being  called,  when  his 
case  is  before  the  court  for  trial,  neglects  to 
appear,  or  when  he  has  given  no  evidence 
upon  which  a  jury  could  find  a  verdict.  13 
John.  R.  334. 

5.  The  courts  of  the  United  States;  1 
Pet.  S.  C.  R.  469,  476 ;  those  of  Penn- 
sylvania ;  1  S.  &  R.  360 ;  2  Binn.  R.  234, 
248;  4  Binn.  R.  84;  Massachusetts;  6 
Pick.  R.  117  ;  Tennessee ;  2  Overton,  R. 
57 ;  4  Yerg.  R.  528  ;  and  Virginia ;  1  Wash. 
R.  87,  219 ;  cannot  order  a  nonsuit  against 
a  plaintiff  who  has  given  evidence  of  his 
claim. "  I)i  Alabama,  unless  authorized  by 
statute,  the  court  cannot  order  a  nonsuit. 
Minor,  R.  75 ;  3  Stew.  R.  42. 

6.  In  New  York ;  13  John.  R  334 ;  1 
Wend.  R.  376 ;  12  John.  R.  299 ;  South 
Carolina ;  2  Bay,  R.  126,  445  ;  2  Bailey, 
R.  821 ,  2  McCord,  R.  26 ;  and  Maine ;  2 
Oreenl.  R.  5  ;  3  Greenl.  R.  97  ;  a  nonsuit ! 
may  in  general  be  ordered  where  the  evidence 
is  insumcent  to  support  the  action.  Vide 
article  Judgment  of  Nonsuit,  and  Gran.  Pr. 
269 ;  3  Chit.  Pr.  910 ;  1  Sell.  Pr.  463  ;  1 
Arch.  Pr.  787 ;  Rac.  Ab.  h.  t.;  15  Vin. 
Ab.  560. 

NORTH  CAROLINA.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  The  territory  which 
now  forms  this  state  was  included  in 
the  grant  made  in  1663  by  Charles  II. 
to  Lord  Clarendon  and  others,  of  a  much 
more  extensive  country.  The  boundaries 
were  enlarged  by  a  new  charter  granted  by 
the  same  prince  to  the  same  proprietaries, 
in  the  year  1665.  By  this  charter  the  pro- 
prietaries were  authorized  to  make'  laws,  with 
the  assent  of  the  freemen  of  the  province  or 
their  delegates,  and  they  were  invested  with 
various  other  powers.     Being  dissatisfied 


with  the  form  of  government,  the  proprieta- 
ries procured  the  celebrated  John  Locke  to 
draw  a  plan  of  government  for  the  colony, 
which  was  adopted  and  proved  to  be  imprac- 
ticable ;  it  was  highly  exceptionable  on  ac- 
count of  its  disregard  of  the  principles  of 
religious  toleration  and  national  liberty, 
which  are  now  universally  admitted.  After 
a  few  years  of  unsuccessful  operation  it  was 
abandoned.  The  colony  had  been  settled 
at  two  points,  one  called  the  Northern  and 
the  other  the  Southern  settlement,  which 
were  governed  by  separate  legislatures.  In 
1729,  the  proprietaries  surrendered  their 
charter,  when  it  became  a  royal  province, 
and  was  governed  by  a  commission  and  a 
form  of  government  m  substance  similar  to 
that  established  in  other  royal  provinces. 
In  1732,  the  territory  was  divided,  and  the 
divisions  assumed  the  names  of  North  Caro- 
lina and  South  Carolina. 
|  2.  The  constitution  of  North  Carolina 
,  was  adopted  December  18, 1776.  To  this 
constitution  ammendments  were  made  in 
■  convention,  June  4,  1835,  which  were 
|  ratified  by  the  people  on  the  9th  day  of 
I  November  of  the  same  year,  and  took  effect 
on  the  1st  day  of  January,  1836. 
!  3.  The  powers  of  the  government  are 
distributed  into  three  branches,  the  legisla- 
tive, the  executive,  and  the  judiciary. 

4. — §  1.  The  legislative  power  is  vested 
in  a  senate  and  in  a  house  of  commons,  and 
both  are  denominated  the  general  assembly. 
These  will  be  separately  considered. 

5. — 1st.  In  treating  of  the  senate,  it 
will  be  proper  to  take  a  view  of,  1.  The 
qualifications  of  senators.  2.  Of  electors 
of  senators.  8.  Of  the  number  of  senators. 
4.  Of  the  time  for  which  they  are  elected. 

6. — 1.  The  first  article,  section  3,  of  the 
amendments,  provides :  All  freemen  of  tho 
age  of  twenty-one  years,  (except  as  is  here- 
inafter declared,)  who  have  been  inhabi- 
tants of  any  one  distriot  within  the  state 
twelve  months  immediately  preceding  the 
day  of  any  election,  and  possessed  of  a  free- 
hold within  the  same  district  of  fifty  acres 
of  land,  for  six  months  next  before  and  at 
the  day  of  election,  shall  be  entitled  to 
vote  for  a  member  of  the  senate;  conse- 
quently no  free  negro  or  free  person  of 
mixed  blood,  descended  from  negro  ances- 
tors to  the  fourth  generation  inclusive,  can  be 
a  senator,  as  such  persons  cannot  be  voters. 
The  4th  article,  sec.  2,  of  the  amendments, 
declares  that  no  person  who  shall  deny  the 
being  of  God,  or  the  truth  of  the  Christian 
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religion,  or  the  divine  authority  of  the  Old 
or   New  Testament,  or  who  shall  hold  re- 
ligious   principles    incompatible   with    the 
freedom  or  safety  of  the  state,  shall   be 
capable  of  holding  any  office  or  place  of 
trust  or  profit  in  the  civil  department  within 
this   state.     And  the  fourth    section    of 
the    article  directs  that   no    person  who 
shall  hold  any  office  or  place  of  trust  or 
profit  under  the  United  States,  or  any  de- 
partment thereof,  or  under  this  state,  or  any 
other  state  or  government,  shall  hold  or  ex- 
ercise any  other  office  or  place  of  trust  or 
profit  under  the  authority  of  this  state,  or 
be  eligible  to  a  seat  in  either  house  of  the 
general  assembly :  Provided,  that  nothing 
herein  contained  shall  extend  to  officers  in 
the  militia  or  justices  of  the  peace.     The  ' 
Sist  section  of  the  constitution  provides  ] 
that  no  clergyman,  or  preacher  of  the  gos- . 
pel,  of  any  denomination,  shall  be  capable  ; 
of  being  a  member  of  either  the  senate, 
house  of   commons,  or  council  of  state, 
while  he  continues  in  the  exercise  of  his 
pastoral  function.     2.  The  first  article  of 
the  amendments,  provides,  section  3,  §  2, 
that  all  free  men  of  the  age  of  twenty-one  [ 
'years,  (except  as  hereinafter  declared,)  who  : 
have  been  inhabitants  of  any  one  district ' 
within  the  state  twelve  months  immediately 
preceding  the  day  of  any  election,  and  pos- 
sessed of  a  freehold  within  the  same  district 
tf  fifty  acres  of  land,  for  six  months  next 
before  and  at  the  day  of  election,  shall  be 
entitled  to  vote  for  a  member  of  the  senate. 
And  §  3,  no  negro,  free  mulatto,  or  free 
person   of   mixed  blood,  descended  from 
negro  ancestors  to  the  fourth  generation 
inclusive,   (though   one  ancestor   of   each 
generation  may  have  been  a  white  person,) 
shall  vote  for  members  of  the  senate  or 
house  of  commons.     3.  The  senate  consists 
of  fifty  representatives.     Amendm.  art.  1, 
s.  1.     4.  They  are  chosen  biennially  by 
ballot.     Id. 

7. — 2d.  The  house  of  commons  will  be 
considered  in  the  same  order  which  has 
been  observed  in  speaking  of  the  Benate. 
1.  The  sixth  section  of  the  constitution 
requires  that  each  member  of  the  house  of 
commons  shall  have  usually  resided  in  the 
county  in  which  he  is  chosen  for  one  year 
immediately  preceding  his  election,  and  for 
six  months  shall  have  possessed,  and  con- 
tinue to  possess,  in  the  county  which  he 
represents,  not  less  than  one  hundred  acres 
of  land  in  fee,  or  for  the  term  of  his  own 
life.     The  disqualifications  of  persons  for 


membership  in  the  house  of  commons  wili 
be  found  ante,  under  the  head  senate* 
2.  The  qualifications  of  voters  for  members 
of  the  house  of  commons  are,  by  sect.  8  of 
the  constitution,  that  all  freemen  of  the 
age  of  twenty-one  years,  who  have  been 
inhabitants  of  any  one  county  within  the 
state  twelve  months  immediately  preceding 
the  day  of  any  election,  and  shall  have  paid 
public  taxes,  shall  be  entitled  to  vote  for 
members  of  the  house  of  commons,  for  the 
county  in  which  he  resides.  And  by  §  9, 
that  all  persons  possessed  of  a  freehold,  in 
any  town  in  this  state,  having  a  right  of 
representation,  and  also  all  freemen,  who 
have  been  inhabitants  of  any  such  town 
twelve  months  next  before,  and  at  the  day 
of  election,  and  shall  have  paid  public 
taxes,  shall  be  entitled  to  vote  for  a  member 
to  represent  such  town  in  the  house  of  com- 
mons j  Provided,  always,  that  this  section 
shall  not  entitle  any  inhabitant  of  such 
town  to  vote  for  members  of  the  house  of 
commons  for  the  county  in  which  he  may 
reside  ;  nor  any  freeholder  in  such  county, 
who  resides  without  or  beyond  the  limits  of 
such  town,  to  vote  for  a  member  of  the 
said  town.  But  mulattoes,  or  persons  of  a 
mixed  blood,  are  not  voters.  Amendm.  art. 
1,  sect.  3,  §  3.  3.  The  Amendments,  ar- 
ticle 1,  section  1,  $  2,  3,  and  4,  direct  how 
the  house  of  commons  shall  be  composed, 
as  follows  :  The  house  of  commons  shall  be 
composed  of  one  hundred  and  twenty  repre- 
sentatives, biennially  chosen  by  ballot,  to 
be  elected  by  counties  according  to  their 
federal  population ;  that  is,  according  to 
their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number 
of  tree  persons,  including  those  bound  to 
service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other 
persons ;  and  each  county  shall  have  at 
least  one  member  in  the  house  of  commons, 
although  it  may  not  contain  the  requisite 
ratio  of  population.  This  apportionment 
shall  be  made  by  the  general  assembly,  at 
the  respective  times  and  periods  when  the 
districts  for  the  senate  are  hereinbefore 
directed  to  be  laid  off;  and  the  said  appor- 
tionment shall  be  made  according  to  an 
enumeration  to  be  ordered  by  the  general 
assembly,  or  according  to  the  census  which 
may  be  taken  by  order  of  congress,  next 

? receding  the  making  such  apportionment, 
n  making  the  apportionment  in  the  house 
of  commons,  the  ratio  of  representation 
shall  be  ascertained  by  dividing  the  amount 
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of  federal  population  in  the  state,  after  de- 
ducting that  comprehended  within  those 
counties  which  do  not  severally  contain  the 
one  hundred  and  twentieth  part  of  the  entire 
federal  population  aforesaid,  by  the  number 
of  representatives  less  than  the  number 
assigned  to  the  said  counties.  To  each 
county  containing  the  said  ratio,  and  not 
twice  the  said  ratio,  there  shall  be  assigned 
one  representative ;  to  each  county  contain- 
ing twice,  but  not  three  times  the  said  ratio, 
there  shall  be  assigned  two  representatives, 
and  so  on  progressively ;  and  then  the  re- 
maining representatives  shall  be  assigned 
severally  to  the  counties  having  the  largest 
fractions.     4.  They  are  elected  biennially. 

8. — §  2.  The  executive  power  is  regu- 
lated by  the  amendments  of  the  constitu- 
tion, article  2,  as  follows,  namely:  §  1. 
The  governor  shall  be  chosen  by  the  quali- 
fied voters  for  the  members  of  the  house  of 
commons,  at  such  time  and  places  as  mem- 
bers of  the  general  assembly  are  elected. 
§  2.  He  shall  hold  his  office  for  the  term  of 
two  years  from  the  time  of  his  installation, 
and  until  another  shall  be  elected  and  qua- 
lified; but  he  shall  not  be  eligible  more 
than  four  years  in  any  term  of  six  years. 
§  3.  The  returns  of  every  election  for  go- 
vernor shall  be  sealed  up  and  transmitted 
to  the  seat  of  government,  by  the  returning 
officers,  directed  to  the  speaker  of  the 
senate,  who  shall  open  and  publish  them  in 
the  presence  of  a  majority  of  the  members 
of  both  houses  of  the  general  assembly. 
The  person  having  the  highest  number  of 
votes  shall  be  governor;  but  if  two  or 
more  shall  be  equal  and  highest  in  votes, 
one  of  them  shall  be  chosen  governor  by 
joint  vote  of  both  houses  of  the  general 
assembly.  §  4.  Contested  elections  for 
governor  shall  be  determined  by  both  houses 
of  the  general  assembly,  in  such  manner  as 
shall  be  prescribed  by  law.  §  5.  The  go- 
vernor elect  shall  enter  on  the  duties  of  the 
office  on  the  first  day  of  January  next  after 
his  election,  having  previously  taken  the 
oath  of  office  in  the  presence  of  the  mem- 
bers of  both  branches  of  the  general  assem- 
bly, or  before  the  chief  justice  of  the 
rapreme  court,  who,  in  case  the  governor 
elect  should  be  prevented  •  from  attendance 
before  the  general  assembly,  by  sickness  or 
other  unavoidable  cause,  is  authorized  to 
administer  the  same. 

9. — §  3.  The  judicial  powers  are  vested 
in  supreme  courts  of  law  and  equity,  courts 
of  admiralty,  and  justices  of  the  peace. 


NOSOCOMI,  civil  law.  Persons  who 
have  the  management  and  care  of  hospitals 
for  paupers.  Clef  Lois  Bom.  mot  Admini- 
strateurs. 

NOT  FOUND.  These  words  are  en- 
dorsed on  a  bill  of  indictment  by  a  grand 
jury,  when  they  have  not  sufficient  evidenco 
to  find  a  true  bill ;  the  same  as  Ignoramus, 
(q.  v.) 

NOT  GUILTY,  pleading.  The  general 
issue  in  several  sorts  of  actions.  It  is  the 
general  issue. 

2.  In  trespass,  its  form  is  as  follows : 
"  And  the  said  C  D,  by  E  F,  his  attorney, 
comes  and  defends  the  force  and  injury, 
when,  &c,  and  says,  that  he  is  not  guilty 
of  the  said  trespasses  above  laid  to  Ins 
charge,  or  any  part  thereof,  in  the  mannor 
and  form  as  the  said  A  B  hath  above  com- 
plained. And  of  this  the  said  C  D  puts 
himself  upon  the  country." 

3.  Under  this  issue  the  defendant  may 
give  in  evidence  any  matter  which  directly 
controverts  the  truth  of  any  allegation, 
which  the  plaintiff  on  such  general  issue 
will  be  bound  to  prove  ;  IB.  &  P.  213  ; 
and  no  person  is  bound  to  justify  who  is 
not,  prima  facie,  a  trespasser.  2  B.  &  P. 
859 :  2  Saund.  284,  d.  For  example,  the 
plea  of  not  guilty  is  proper  in  trespass  to 
persons,  if  the  defendant  have  committed 
no  assault,  battery,  or  imprisonment,  &c; 
and  in  trespass  to  personal  property,  if  the 
plaintiff  had  no  property  in  the  goods,  or  the 
defendant  were  not  guilty  of  taking  them, 
&c;  and  in  trespass  to  real  property,  this 
plea  not  only  puts  in  issue  the  fact  of  tres- 
pass, &c,  but  also  the  title,  which,  whether 
freehold  or  possessory  in  the  defendant,  or 
a  person  under  whom  he  claims,  may  be 
given  in  evidence  under  it,  which  matters 
show,  prima  facie,  that  the  right  of  posses- 
sion, which  is  necessary  in  trespass,  is  not 
in  the  plaintiff,  but  in  the  defendant  or  the 
person  under  whom  he  justifies.  8  T.  R. 
403 ;  7  T.  R.  354 ;  Willes,  222 ;  Steph. 
PL  178;  1  Chit.  PI.  491,  492. 

4.  In  trespass  on  the  case  in  general, 
the  formula  is  as  follows :  "  And  the  said 
C  D,  by  E  F,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury  when,  &c,  and 
says,  that  he  is  not  guilty  of  the  premises 
above  laid  to  his  charge,  in  manner  and 
form  as  the  said  A  B  hath  above  complained. 
And  of  this  the  said  C  D  puts  himself  on 
the  country." 

5.  This,  it  will  be  observed,  is  a  mere 
traverse,  or  denial,  of  the  facts  alleged  in 
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the  declaration ;  and  therefore,  on  principle, 
should  be  applied  only  to  cases  in  which  the 
defence  rests  on  such  denial.  But  here  a 
relaxation  has  taken  place,  for  under  this 
plea,  a  defendant  is  permitted  not  only  to 
contest  the  truth  of  the  declaration,  but 
with  some  exceptions,  to  prove  any  matter 
of  defence,  that  tends  to  show  that  the 
plaintiff  has  no  cause  of  action,  though 
such  matters  be  in  confession  and  avoidance 
ef  the  declaration ;  as,  for  example,  a  re- 
lease given,  or  satisfaction  made.  Steph. 
PL  182-3  ;  1  Chit.  PI.  486. 

6.  In  trover.  It  is  not  usual  in  this 
action  to  plead  any  other  plea,  except  the 
statute  of  limitations ;  and  a  release,  and 
the  bankruptcy  of  the  plaintiff,  may  be 
given  in  evidence  under  the  general  issue. 
7  T.  R.  391. 

7.  In  debt  on  a  judgment  suggesting  a 
devastavit,  an  executor  may  plead  not 
guilty.     1  T.  R.  462. 

8.  In  criminal  cases,  when  the  defendant 
wishes  to  put  himself  on  his  trial,  he  pleads 
not  guilty. 

NOT  POSSESSED.  A  plea  sometimes 
used  in  actions  of  trover,  when  the  defend- 
ant was  not  possessed  of  the  goods  at  the 
commencement  of  the  action.  3  Mann.  & 
Gr.  101, 103. 

NOTARY  or  NOTARY  PUBLIC.  An 
officer  appointed  by  the  executive,  or  other 
appointing  power,  under  the  laws  of  different 
states. 

2.  Their  duties  are  generally  prescribed 
oj  such  laws.  The  most  usual  of  which  are, 
1.  To  attest  deeds,  agreements  and  other 
instruments,  in  order  to  give  them  authen- 
ticity. 2.  To  protest  notes,  bills  of  ex- 
change, and  the  like.  3.  To  certify  copies 
of  agreements  and  other  instruments. 

3.  By  act  of  congress,  Sept.  16, 1850, 
Minot's  Statutes  at  Large,  U.  S.  458,  it 
is  enacted,  That,  in  all  oases  in  which, 
under  the  laws  of  the  United  States,  oaths, 
or  affirmations,  or  acknowledgments  may 
now  be  taken  or  made  before  any  justice 
or  justices  of  the  peace  of  any  state  or  ter- 
ritory, such  oaths,  affirmations,  or  acknow- 
ledgments may  be  hereafter  also  taken  or 
made  by  or  before  any  notary  public  duly 
appointed  in  any  state  or  territory,  and, 
when  certified  under  the  hand  and  official 
seal  of  such  notary,  shall  have  the  same 
force  and  effect  as  if  taken  or  made  by  or 
before  such  justice  or  justices  of  the  peace. 
And  all  laws  and  parts  of  laws  for  punish- 
ing perjury,  or  subornation  of  perjury,  com- 


mitted in  any  such  oaths  or  affirmations, 
when  taken  or  made  before  any  such  justice 
of  the  peace,  shall  apply  to  any  such  offence 
committed  in  any  oaths  or  affirmations  which 
may  be  taken  under  this  act  before  a  no- 
tary public,  or  commissioner,  as  hereinafter 
named  :  Provided  always,  That  on  any  trial 
for  either  of  these  offences,  the  seal  and 
signature  of  the  notary  shall  not  be  deemed 
sufficient  in  themselves  to  establish  the 
official  character  of  such  notary,  but  the 
same  shall  be  shown  by  other  and  propor 
evidence. 

4.  Notaries  are  of  very  ancient  origin  ; 
they  were  well  known  among  the  Romans, 
and  exist  in  every  state  of  Europe,  and 
particularly  on  the  continent. 

5.  Their  acts  have  long  been  respected 
by  the  custom  of  merchants  and  by  the 
courts  of  all  nations.  6  Toull.  n.  211, 
note.  Vide,  generally,  Chit.  Bills,  Index, 
h.  t. ;  Chit.  Pr.  Index,  h.  t. ;  Burn's  Eccl. 
Law,  h.  t. ;  Bro.  Off.  of  a  Not.  passim;  2 
Har.  &  John.  396 ;  7  Verm.  22  j  8  Wheat. 
326 ;  6  S.  &  R.  484 ;  1  Mis.  R.  434. 

NOTE,  estates,  coma.,  practice.  The 
fourth  part  of  a  fine  of  lands  :  it  is  an  ab- 
stract of  the  writ  of  covenant  and  concord, 
and  is  only  a  docquet  taken  by  the  ohiro- 
grapher,  from  which  he  draws  up  the  inden- 
ture. It  is  sometimes  taken  in  the  old 
books  for  the  concord.  Cruise,  Dig.  tit. 
35,  c.  2,  51. 

Note  of  hand,  contracts.  Another  name, 
less  technical,  for  a  promissory  note.  (q.  v.) 
2  Bl.  Com.  467.  Vide  Bank  note;  Pro- 
missory note;  Reissuable  note. 

NOTES,  practice.  Short  statements- of 
what  transpires  on  the  trial  of  a  cause; 
they  are  generally  made  by  the  judge  and 
the  counsel,  for  their  own  satisfaction. 

2.  They  are  not,  per  se,  evidence  on 
another  trial,  not  being  in  the  nature  of  a 
deposition.  4  Binn.  R.  110.  Bat  such 
notes  were  admitted  in  a  court  of  equity  as 
evidence  of  what  had  been  stated  by  a  wit- 
ness at  the  trial  of  an  action  at  law.  3  Y. 
&  C.  413.  And  a  verdict  was  amended,  in 
a  court  of  law,  from  the  notes  of  the  judges. 
11  Ad.  &  El.  179 ;  S.  C.  39  Eng.  C.  L.  R. 
38 ;  see  5  Whart.  156  ;  5  Watts  &  S.  51. 

8.  Notaries  formerly  made  notes,  matrix, 
by  abbreviations,  from  which  they  made 
their  records,  and  engrossed  the  acts  which 
were  passed  before  them.  This  original  is 
now  called  the  minutes.  The  notes  of  the 
prothonotaries  and  clerks  of  courts  are 
called  minutes. 
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NOTICE.  The  information  given  of 
some  act  done,  or  the  interpellation  by 
which  some  act  is  required  to  be  done.  It 
also  signifies,  simply,  knowledge ;  as  A  had 
notice  that  B  was  a  slave.  5  How.  S.  C. 
Rep.  216 ;  7  Penn.  Law  Jonrn.  119. 

2.  Notices  should  always  be  in  writing ; 
they  should  state,  in  precise  terms,  their 
object,  and  be  signed  by  the  proper  person, 
or  his  authorized  agent,  be  dated,  and  ad- 
dressed to  the  person  to  be  affected  by 
them. 

3.  Notices  are  actual,  as  when  they  are 
directly  given  to  the  party  to  be  affected  by 
them;  or  constructive,  as  when  the  party 
by  any  circumstance  whatever,  is  put  upon 
inquiry,  which  amounts  in  judgment  of  law 
to  notice,  provided  the  inquiry  becomes  a 
duty.  Vide  2  Pow.  Mortg.  561  to  662 ; 
2  Stark.  Ev.  987 ;  1  Phil.  Ev.  Index,  h.  t. ; 
1  Vera.  364,  n. ;  4  Kent,  Com.  172 ;  16 
Vm.  Ab.  2 ;  2  Supp.  to  Ves.  jr.  250 ;  Grab. 
Pr.  Index,  h.  t. ;  Chit  PL  Index,  h.  t. ;  2 
Mason,  531 ;  14  Pick.  224 ;  4  N.  H.  Eep. 
397;  14  S.  &  B.  333;  Bouv.  last.  In- 
dex, h.  t. 

4.  With  respect  to  the  necessity  for 
giving  notice,  says  Mr.  Chitty,  1  Pr.  496, 
the  rules  of  law  are  most  evidently  founded 
on  good  sense  and  so  as  to  accord  with  the 
intention  of  the  parties.  The  giving  notice 
in  certain  oases  obviously  is  in  the  nature 
of  a  condition  precedent  to  the  right  to  call 
on  the  other  party  for  the  performance  of 
his  engagement,  whether  his  contract  were 
express  or  implied.  Thus,  in  the  familiar 
instance  of  bills  of  exchange  and  promis- 
sory notes,  the  implied  contract  of  an  in- 
doner  is,  that  he  will  pay  the  bill  or  note, 
provided  it  be  not  paid,  on  presentment  at 
maturity,  by  the  acceptor  or  maker,  (being 
the  party  primarily  liable,  and  provided 
that  he  (the  indorser)  has  due  notice  of  the 
dishonor,  and  without  which  he  is  discharged 
from  all  liability ;  consequently,  it  is  essen- 
tial for  the  holder  to  be  prepared  to  prove 
affirmatively  that  stick  notice  was  given,  or 
some  facts  dispensing  with  such  notice. 

5.  Whenever  the  defendant's  liability 
to  perform  an  act  depends  on  another  oc- 
currence, which  is  best  known  to  the  plain- 
tiff, and  of  which  the  defendant  is  not 
legally  bound  to  take  notice,  the  plaintiff 
must  prove  that  due  notice  was  in  fact 
given.  So  in  oases  of  insurances  on  ships, 
a  notice  of  abandonment  is  frequently  ne- 
cessary to  enable  the  assured  plaintiff  to 
proceed  as  for  a  total  loss  when  something 
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remains  to  be  saved,  in  relation  to  which, 
upon  notice,  the  insurers  might  themselves 
take  their  own  measures. 

6.  To  avoid  doubt  or  ambiguity  in  the 
terms  of  the  notice,  it  may  be  advisable  to 
give  it  in  writing,  and  to  preserve  evidence 
of  its  delivery,  as  in  the  case  of  notices  of 
the  dishonor  of  a  bill. 

7.  The  form  of  the  notice  may  be  as 
subscribed,  but  it  must  necessarily  vary  in 
its  terms  according  to  the  circumstances  of 
each  case.  So,  in  order  to  entitle  a  party 
to  insist  upon  a  strict  and  exact  perform- 
ance of  a  contract  on  the  fixed  day  for 
completing  it,  and  a  fortiori  to  retain  a 
deposit  as  forfeited,  a  reasonable  notice 
must  be  given  of  the  intention  to  insist  on 
a  precise  performance,  or  he  will  be  consi- 
dered as  having  waived  such  strict  right. 
So  if  a  lessee  or  a  purchaser  be  sued  for 
the  recovery  of  the  estate,  and  he  have  a 
remedy  over  against  a  third  person,  upon  a 
covenant  for  quiet  enjoyment,  it  is  expe- 
dient (although  not  absolutely  necessary) 
to  give  the  latter  notice  of  the  proceeding, 
referring  to  such  covenant. 

Notice,  averment  of,  in  pleading. 
This  is  frequently  necessary,  particularly 
in  special  actions  of  assumpsit. 

2.  When  the  matter  alleged  in  the 
pleading  is  to  be  considered  as  lying  more 
properly  in  the  knowledge  of  the  plaintiff, 
than  of  the  defendant,  then  the  declaration, 
ought  to  state  that  the  defendant  had  notice 
thereof;  as  when  the  defendant  promised  to 
give  the  plaintiff  as  much  for  a  commodity 
as  another  person  had  given,  or  should  give 
for  the  like. 

8.  But  where  the  matter  does  not  lie 
more  properly  in  the  knowledge  of  the 
plaintiff,  than  of  the  defendant,  notice  need 
not  be  averred.  1  Saund.  117,  n.  2;  2 
Saund.  62  a,  n.  4;  Freeman,  B.  285. 
Therefore,  if  the  defendant  contracted  to 
do  a  thing,  on  the  performance  of  an  act 
by  a  stranger,  notice  need  not  be  averred, 
for  it  lies  in  the  defendant's  knowledge  as 
much  as  the  plaintiff's,  and  he  ought  to 
take  notice  of  it  at  his  peril.  Com.  Dig. 
Pleader,  C  75.  See  Com.  Big.  Id.  C  73, 
74,  75 ;  Vin.  Abr.  Notice;  Hardr.  B.  42 ; 
5  T.  B.  621. 

4.  The  omission  of  an  averment  of  no- 
tice, when  necessary,  will  be  fatal  on  de- 
murrer or  judgment  by  default ;  Gro.  Jac. 
432 ;  but  may  oe  aided  by  verdict ;  1  Str. 
214 ,  1  Saund.  228,  a;  unless  in  an  action- 
against  the  drawer  of  a  bill,  when  the  omie- 


242 


NOT 


NOT 


sion  of  the  averment  of  notice  of  non-pay- 
ment by  the  acceptor  is  fatal,  even  after 
verdict.     Doug.  R.  679. 

Notice  of  dishonor.  The  notice  given 
by  the  holder  of  a  bill  of  exchange  or  pro- 
missory note,  to  a  drawer  or  endorser  on 
the  same,  that  it  has  been  dishonored,  either 
by  not  being  accepted  in  the  case  of  a  bill, 
or  paid  in  case  of  an  accepted  bill  or  note. 

2.  It  is  proper  to  consider,  1.  The  form 
of  the  notice ;  2.  By  whom  it  is  to  be 
given  ;  3.  To  whom  ;  4.  When ;  5.  Where  ; 
6.  Its  effects;  7.  When  a  want  of  notice 
will  be  excused ;  8.  When  it  will  be  waived. 

3. — §  1.  Although  no  precise  form  of 
words  is  requisite  in  giving  notice  of  dis- 
honor, yet  such  notice  must  convey,  1.  A 
true  description  of  the  bill'  or  note  so  as  to 
ascertain  its  identity;  but  if  the  notice 
cannot  mislead  the  party  to  whom  it  is  sent, 
and  it  conveys  the  real  fact  without  any 
doubt,  although  there  may  be  a  small  va- 
riance, it  cannot  be  material,  either  to  regard 
his  rights  or  to  avoid  his  responsibility.  11 
Wheat.  431,  436 ;  Story  on  Bills,  §  390 ; 
11  Mees.  &  Wels.  809.  2.  The  notice  must 
contain  an  assertion  that  the  bill  has  been 
duly  presented  to  the  drawee  for  accept- 
ance, when  acceptance  has  been  refused,  or 
to  the  acceptor  of  a  bill,  or  maker  of  a  note 
for  payment  at  its  maturity,  and  dishonored. 
4  B.  &  C.  340  ;  7  Bing.  530 ;  1  Bing.  N. 
C.  192;  1  M.  &  G.  76 ;  3  Bing.  N.  C.  688; 

10  A.  &  E.  125.  3.  The  notice  must  state 
that  the  holder,  or  other  person  giving  the 
notice,  looks  to  the  person  to  whom  the  no- 
tice is  given,  for  reimbursement  and  indem- 
nity. Story  on  Bills,  §  301, 390.  Although 
in  strictness  this  may  be  required,  where  the 
language  is  otherwise  doubtful  and  uncer- 
tain, yet,  in  general,  it  will  be  presumed 
wjhere  in  other  respects  the  notice  is  suffi- 
cient. .2  A.  &  E.  N.  R.  388,  416;  11 
Mees.  &  Wels.  372 ;  Story  on  P.  N.  §  353 ; 

11  Wheat.  431,  437 ;  2  Pet.  543  ;  2  John. 
Cas.  237 ;  2  Hill,  (N.  Y.)  R.  588 ;  1  Spear, 
R.  244. 

4. — §  2.  In  general  the  notice  may  be 
given  by  the  holder  or  some  one  authorized  by 
him;  Story  on  Bills,  §  303,  304;  or  by 
some  one  who  is  a  party  and  liabje  to  pay 
the  bill  or  note.  But  notice  given  by  a 
stranger  is  not  sufficient.  Chit,  on  Bills, 
868,  8th  edit. ;  1  T.  R.  170 ;  8  Miss.  704; 
16  S.  &  R.  157, 160.  On  the  death  of  the 
holder,  his  executor  or  administrator  is  re- 
quired to  give  notice,  and,  if  none  be  then 
appointed,  the  notice  must  be  given  within 


a  reasonable  time  after  one  may  be  ap- 
pointed. Story  on  P.  N.  §  304.  When  the 
bill  or  note  is  held  by  partners,  notice  by 
any  of  them  is  sufficient ;  and  when  joint- 
holders  have  the  paper,  and  one  dies,  the 
notice  may  be  given  by  the  survivor ;  the 
assignee  of  the  holder  who  is  a  bankrupt, 
must  give  notice,  but  if  no  assignee  be  ap- 
pointed when  the  paper  becomes  due,  the 
notice  must  be  given  without  delay  after 
his  appointment ;  but  it  seems  the  bankrupt 
holder  may  himself  give  the  notice.  Story 
on  P.  N.  §  305.  If  an  infant  be  the  holder 
the  notice  may  be  given  by  him,  or  if  he 
has  a  guardian,  by  the  latter. 

5.—§  3.  The  holder  is  required  to  give 
notice  to  all  the  partus  to  whom  he  means 
to  resort  for  payment,  and,  unless  excused 
in  point  of  law,  as  will  be  stated  below, 
such  parties  will  be  exonerated,  and  ab- 
solved from  all  liability  on  such  bill  or  note. 
Story  on  P.  N.  §  307.  But  a  party  who 
purchases  a  bill,  and,  without  endorsing  it, 
transmits  it  on  account  of  goods  ordered  by 
him,  is  not  entitled  to  notice  of  its  dis- 
honor. 1  Wend.  219;  4  Wash.  C.  C.  1. 
In  cases  of  partnership,  notice  to  either  of 
the  partners  is  sufficient.  Story  on  Bills, 
§  299 ;  Story  on  P.  N.  6  308 ;  20  John. 
176 ;  2  How.  Sup.  Ct.  R.  457.  Notice 
should  be  given  to  each  of  several  joint 
endorsers,  who  are  not  partners.  1  Conn. 
368 ;  4  Cowen,  126 ;  5  Hill,  (N.  T.)  R. 
232 ;  Story  on  Bills,  §  299.  Notice  to  an 
absent  endorser  may  be  given  to  his  gene- 
ral agent.  1  M.  &  Selw.  545  ;  16  Martin, 
(Lo.)  R.  87.  See  12  Wheat.  599 ;  4  Wash. 
C.  C.  464  ;  3  Wend.  276. 

6. — §  4.  The  notice  of  dishonor  must  be 
given  to  the  parties  to  whom  the  holder 
means  to  resort,  within  a  reasonable  time 
after  the  dishonor  of  the  bill,  when  it  is  dis- 
honored for  non-acceptance,  and  he  must 
not  delay  giving  notice  until  the  bill  has 
been  protested  for  non-payment.  Bull.-  N. 
P.  271 ;  12  East,  434 ;  1  Harr.  &  J.  187 ; 
1  Dall.  235  ;  2  Dall.  219,  233  ;  1  Yeates, 
147  ;  3  Wash.  C.  C.  396 ;  1  Bay,  177  ;  11 
John.  187 ;  10  Wend.  304 ;  13  Wend.  138 ; 
5  Halst.  139 ;  4  J.  J.  Marsh.  61 ;  Paine, 
156 ;  2  Hayw.  332 ;  2  Marsh.  616.  Though 
formerly  it  was  doubtful  whether  the  court 
or  jury  were  to  judge  as  to  the  reasonable* 
ness  of  the  notice  in  respect  to  time ;  1  T. 
R.  168 ;  yet,  it  seems  now  to  be  settled, 
that  when  the  facts  are  ascertained,  it  is  a 
question  for  the  court  and  not  for  the  jury. 
10  Mass.  84,  86 ;  6  Watts  &  S.  899 ;  3 
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Marsh.  262 ;  2  Harris  R.  488 ;  Penn.  916 ; 
1  N.  H.  Rep.  140 ;  17  Mass.  449,  453 ;  2 
Aik.  9 ;  Rice,  R.  240  ;  2  Hayw.  45. 

7. — §  5.  In  considering  as  to  where  the 
notice  should  be  given,  a  difference  is  made 
between  cases,  where  the  parties  reside  in 
the  same  town,  and  where  they  do  not     1. 
When  both  parties  reside  in  the  same  town 
or  city,  the  notice  should  either  be  personal 
or  at  the  domioil  or  place  of  business  of  the 
party  notified,  so  that  it  may  reach  him  on 
the  very  day  he  is  entitled  to  notice.     1  M. 
&  S.  545,  554 ;  2  Pet.  100 ;  1  Pet.  578, 
583 ;  Story  on  Bills,  §6  284-290 ;  1  Rob. 
Lo.  R.  572 ;  8  Rob.  Lo.  261 ;  20  John. 
372 ;  1  Conn.  329 ;  17  Mart.  Lo.  137, 158, 
359 ;  19  Mart.  Lo.  492 ;  Story  on  P.  N. 
§  322.     But  see  23  Pick.  305 ;  6  Watts  & 
Serg.  262 ;  2  Aik.  268  ;  8  Ohio,-  507,  510 ; 
Rice,  R.  240,  243 ;  1  Litt.  R.  194.    If 
the  notice  be  put  in  the  post  office,  the 
holder  must  prove  it  reached  the  endorser. 
2  Pet.  121.     But  in  those  towns  where 
they  have  letter  carriers,  who  carry  letters 
from  the  post  office  and  deliver  them  at  the 
houses  or  places  of  business  of  the  parties, 
if  the  notice  be  put  in  the  post  office  in 
time  to  be  delivered  on  the  same  day,  it 
will  be  sufficient.    Chit,  on  Bills,  504,  508, 
513, 8th  edit. ;  1  Pet.  578 ;  11  John.  231.  2. 
When  the  parties  reside  in  different  towns 
or  cities,  the  notice  may  be  sent  by  the  post, 
or  a  special  messenger,  or  a  private  person, 
or  by  any  other  suitable  or  ordinary  con- 
veyance.    Chit,   on  Bills,   518,  8th  ed. ; 
Story  on  P.  N.  §  324 ;  Bayl.  on  Bills,  ch. 
7,  §  2 ;  1  Pet.  582.     When  the  post  is  re* 
sorted  to,  the  holder  has  the  whole  day  on 
which  the  bill  becomes  due  to  prepare  his 
notice,  and  if  it  be  put  in  the  post  office  on 
the  next  day  in  time  to  go  by  either  mails, 
when  there  is  more  than  one,  it  will  in 
general  be  sufficient.     17  Mass.  449,  454 ; 
1  Hill,  (N.  T.)  R.  263  ;  but  see  contra,  2 
Rob.  Lo.  R.  117. 

8. — §  6.  The  effect  of  the  notice  of  dis- 
honor, when  properly  given,  and  when  it  is 
followed  by  a  protest,  when  a  protest  is 
requisite,  will  render  the  drawer  and  en- 
dorsers of  a  bill  or  the  endorsers  of  a  note 
liable  to  the  holder.  But  the  drawer  and 
endorsers  may  tender  the  money  at  any 
time  before  a  writ  has  been  issued;  though 
the  acceptor  must  pay  the  bill  on  present- 
ment, and  cannot  plead  a  subsequent  ten- 
der. 1  Marsh.  86 ;  5  Taunt.  240 ;  S.  C. 
8  East,  168. 

9.— 4  ?•   The  same  masons  which  will 


excuse  the  want  of  a  presentment,  will  in 
general  excuse  a  want  of  protest.  See  Pre- 
sentment, contracts,  n.  8,  9. 

10. — §  8.  A  want  of  notice  may  be  waived 
by  the  party  to  be  affected,  after  a  full 
knowledge  of  the  facts  that  the  holder  has 
no  just  cause  for  the  neglect  or  omission. 
Story  on  P.  N.  §  358.  See  Presentment, 
contracts,  n.  9. 

Notice  to  produce  papers,  practice, 
evidence.  When  it  is  intended  to  give 
secondary  evidence  of  a  written  instrument 
or  paper,  which  is  in  the  possession  of  the 
opposite  pa/ty,  it  is,  in  general,  requisite  to 
give  him  notice  to  produce  the  same  on  the 
trial  of  the  cause,  before  such  secondary 
evidence  can  be  admitted. 

2.  To  this  general  rule  there  are  some 
exceptions :  1st.  In  cases  where,  from  the 
nature  of  the  proceedings,  the  party  in  pos- 
session of  the  instrument  has  notice  that 
he  is  charged  with  the  possession  of  it,  as  in 
the  case  of  trover  for  a  bond.  14  East,  R. 
274;  4  Taunt.  R.  865  ;  6  S.  &  R.  154 ;  4 
Wend.  626  ;  1  Camp.  143.  2d.  When  the 
party  in  possession  has  obtained  the  instru- 
ment by  fraud.  4  Esp.  R.  256.  Vide  1 
Phil.  Ev.  425;  1  Stark.  Ev.  362;  Rose. 
Civ.  Ev.  4. 

3.  It  will  be  proper  to  consider  the 
form  of  the  notice ;  to  whom  it  should  be 
given ;  when  it  must  be  served ;  and  its 
effects. 

4. — 1.  In  general,  a  notice  to  produce 
papers  ought  to  be  given  in  writing,  and 
state  the  title  of  the  cause  in  which  it  is 
proposed  to  use  the  papers  or  instruments 
required.  2  Stark.  R.  19 ;  S.  C.  3  E.  C. 
L.  R.  222.  It  seems,  however,  that  the 
notice  may  be  by  parol.  1  Campb.  R.  440. 
It  must  describe  with  sufficient  certainty  the 
papers  or  instruments  called  for,  and  must 
not  be  too  general,  and  by  that  means  be 
uncertain.  R.  &  M.  341;  MoCl.  &  Y. 
139. 

5. — 2.  The  notice  may  be  given  to  the 
party  himself,  or  to  his  attorney.  3  T.  R. 
306 ;  2  T.  R.  203,  n.;  R.  &  M.  827 ;  1  M. 
&  M.  96. 

6. — 3.  The  notice  must  be  served  a 
reasonable  time  before  trial,  so  as  to  afford 
an  opportunity  to  the  party  to  search  for 
and  produce  the  mstrument  or  paper  in 
question.  1  Stark.  R.  283 ;  S.  C.  2  E.  C 
L.R.  891;  R.  &  M.  47,327;  1  M.  &  M. 
96,  335,  n. 

7. — 4.  When  a  notice  to  produce  an 
instrument  or  paper  in  the  cause  has  been 
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proved,  and  it  is  also  proved  that  such 
paper  or  instrument  was,  at  the  time  of  the 
notice,  in  the  hands  of  the  party  or  his 
privy,  and,  upon  request  in  court,  he  re- 
fuses or  neglects  to  produce  it,  the  party 
having  given  such  notice,  and  made  such 
proof,  will  he  entitled  to  give  secondary 
evidence  of  such  paper  or  instrument  thus 
withheld. 

8.  The  15th  section  of  the  judiciary  act 
of  the  United  States  provides,  "  that  all  the 
courts  of  the  United  States  shall  have 
power,  in  the  trial  of  actions  at  law,  on 
motion,  and  due  notice  thereof  being  given, 
to  require  the  parties  to  produce  hooks  or 
writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in 
oases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  in  chancery ; 
and  if  a  plaintiff  shall  fail  to  comply  with 
such  order  to  produce  books  or  writings,  it 
shall  be  lawful  for  the  courts,  respectively, 
on  motion,  to  give  the  like  judgment  for  the 
defendant,  as  in  oases  of  nonsuit;  and  if 
the  defendant  fail  to  comply  with  such  order 
to  produce  books  or  writings,  it  shall  be 
lawful  for  the  courts,  respectively,  on  mo- 
tion as  aforesaid,  to  give  judgment  against 
him  or  her  by  default." 

9.  The  proper  course  to  pursue  under 
this  act,  is  to  move  the  court  for  an  order 
on  the  opposite  party  to  produce  such  books 
or  papers.  See,  as  to  the  rules  in  courts  of 
equity  to  compel  the  production  of  books 
and  papers,  1  Baldw.  Rep.  388, 9 ;  1  Vera. 
408,  425 ;  1  Soh.  &  Lef.  222 ;  1  P.  Wins. 
731,  732 ;  2  P.  Wms.  749 ;  3  Atk.  360. 
See  Evidence,  secondary. 

Notice  to  quit.  A  request  from  a 
landlord  to  his  tenant,  to  quit  the  premises 
leased,  and  to  give  possession  of  the  same 
to  him,  the  landlord,  at  a  time  therein  men- 
tioned. 

2.  It  will  be  proper  to  consider,  1.  The 
form  of  the  notice.  2.  By  whom  it  is  to 
be  given.  8.  To  whom.  4.  The  mode  of 
serving  it.  5.  At  what  time  it  must  be 
served.  6.  What  will  amount  to  a  waiver 
of  it. 

3.— §  1.  The  form  of  the  notice.  The 
notice  or  demand  of  possession  should  eon- 
tain  a  request  from  the  landlord  to  the 
tenant  or  person  in  possession,  to  quit  the 
premises  which  he  horns  from  the  landlord, 
(which  premises  ought  to  be  particularly 
described,  as  being  situate  in  the  street  and 
city  or  place,  or  township  and  oounty,)  and 


to  deliver  them  to  him  on  or  before  a  day 
certain,  generally,  when  the  lease  is  for  a 
year,  the  same  day  of  the  year  on  which  the 
lease  commences.  But  where  there  is  some 
doubt  as  to  the  time  when  the  lease  is  to 
expire,  it  is  proper  to  add,  "  or  at  the  ex- 
piration of  the  current  year  of  your  tenancy." 
2  Esp.  N.  P.  C.  589.  It  should  be  dated, 
signed  by  the  landlord  himself,  or  by  some 
person  in  his  name,  who  has  been  authorised 
by  him,  and  directed  to  the  tenant.  The 
notice  must  include  all  the  premises  under 
the  same  demise ;  for  the  landlord  cannot 
determine  the  tenancy  as  to  part  of  the  pre- 
mises demised,  and  continue  it  as  to  the 
residue.  For  the  purpose  of  bringing  an 
ejectment,  it  is  not  necessary  that  the  notice 
should  be  in  writing,  except  when  required 
to  be  so  under  an  express  agreement  be- 
tween the  parties.  Com.  Pig.  Estate  by 
Grant,  G- 11,  n.  p.  But  it  is  the  general 
and  safest  practice  to  give  written  notices, 
and  it  is  a  precaution  which  should  always, 
when  possible,  be  observed,  as  it  prevents 
mistakes,  and  renders  the  evidence  oertain 
and  correct.  Care  should  be  taken  that  the 
words  of  a  notice  be  clear  and  decisive,  with- 
out ambiguity,  or  giving  an  alternative  to  the 
tenant,  for  if  it  be  really  ambiguous  or  op- 
tional, it  will  be  invalid.    Adams  on  Ej.  1 22. 

4.— -§  2.  As  to  the  person  by  whom  the 
notice  is  to  be  given.  It  must  be  given  by 
the. person  interested  in  the  premises,  or  his 
agent  properly  appointed.  Adams  on  Ej. 
120.  As  the  tenant  is  to  act  upon  the 
notice  at  the  time  it  is  given  to  him,  it  is 
necessary  that  it  should  be  such  as  he  may 
act  upon  with  security,  and  should,'  there- 
fore, oe  binding  upon  all  the  parties  con- 
cerned at  the  time  it  is  given.  Where, 
therefore,  several  persons  are  jointly  inte- 
rested in  the  premises,  they  all  must  join 
in  the  notice,  and  if  any  of  them  be  not  -a 
party  at  the  time  no  subsequent  ratification 
by  him  will  be  sufficient  by  relation  to  ven- 
dor the  notice  valid.  5  East,  491 ;  2  Phil. 
Ev.  184.  But  if  the  notice  be  given  by  an 
agent,  it  is  sufficient  if  his  authority  is  after- 
wards recognised.    3  B.  &  A.  689. 

5. — §  8.  As  to  the  person  to  whom  the 
notice  should  be  given.  When  the  relation 
of  landlord  and  tenant  subsists,  difficulties 
can  seldom  occur  as  to  the  party  upon  whom 
the  notice  should  be  served.  It  should  in- 
variably be  given  to  the  tenant,  of  the 
party  serving  the  notice,  notwithstanding  a 
part  may  have  been  underlet,  or  the  whole 
of  the  premises  may  have  been  assigned  j 
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Adams  on  Ej.  119;  2  New  Rep.  830, 
and  ride  14  East,  234;  unless,  perhaps, 
the  lessor  has  recognized  the  sub-tenant 
as  his  tenant.  10  Johns.  270.  When  the 
premises  are  in  possession  of  two  or  more 
as  joint-tenants  or  tenants  in  common,  the 
notice  should  be  to  all ;  a  notice  addressed 
to  all,  and  served  upon  one  only,  will,  how- 
ever, be  a  good  notice.    Adams  on  Ej.  123. 

6. — §  4.  As  to  the  mode  of  serving  the 
notice.  The  person  about  serving  the  no- 
tice should  make  two  copies  of  it,  both 
signed  by  the  proper  person,  then  procure 
one  or  more  respectable  persons  for  witr 
nesses,  to  whom  he  should  show  the  copies, 
who,  upon  comparing  them,  and  finding  them 
alike,  are  to  go  with  the  person  who  is  to 
serve  the  notice.  The  person  serving  the 
notice  then  in  their  presence,  should  deliver 
one  of  these  copies  to  the  tenant  personally, 
or  to  one  of  his  family,  at  his  usual  place 
of  abode,  although  the  same  be  not  upon 
the  demised  premises;  2  Phil,  Ev.  185; 
or  serve  it  upon  the  person  in  possession ; 
and  where  the  tenant  is  not  in  possession, 
a  copy  may  be  served  on  him  if  he  can  be 
found,  and  another  on  the  person  in  posses- 
sion. The  witnesses  should  then,  for  the 
sake  of  security,  sign  their  names  on  the 
back  of  the  copy  of  the  notice  retained,  or 
otherwise  mark  it  so  as  to  identity  it,  and 
they  should  also  state  the  manner  in  which 
the  notice  was  served.  In  the  case  of  a 
joint  demise  to  two  defendants,  of  whom 
one  alone  resided  upon  the  premises,  proof 
of  the  service  of  the  notice  upon  him  has 
been  held  to  be  sufficient  ground  for  the 
jury  to  presume  that  the  notice  so  served 
upon  the  premises,  has  reached  the  other 
who  resided  in  another  place.  7  East,  553 ; 
5  Esp.  N.  P.  C.  196. 

7. — §  5.  At  what  time  it  must  be  served. 
It  must  be  given  three  months  before  the 
expiration  of  the  lease.  Difficulties  some- 
times arise  as  to  the  period  of  the  commence- 
ment of  the  tenancy,  and  when  a  regular 
notice  to  quit  on  any  particular  day  is  given, 
and  the  time  when  the  term  began  is  un- 
known, the  effect  of  such  notice  as  to  its 
being  evidence  or  not  of  the  commencement 
of  the  tenancy,  will  depend  upon  the  par- 
ticular circumstances  of  its  delivery ;  if  the 
tenant  having  been  applied  to  by  his  land- 
lord respecting  the  time  of  the  commence- 
ment of  the  tenancy,  has  informed  him  it 
began  on  a  certain  day,  and  in  consequence 
of  such  information,  a  notice  to  quit  on  that 
day  is  given  at  a  subsequent  period,  the 


tenant  is  concluded  by  his  act,  and  will  not 
be  permitted  to  prove  that  in  point  of  fact, 
the  tenancy  has  a  different  commencement ; 
nor  is  it  material  whether  the  information 
be  the  result  of  design  or  ignorance,  as  the 
landlord  is  in  both  instances  equally  led  into 
error.  Adams  on  Ej.  130 ;  2  Esp.  N.  P. 
G.  635 ;  2  Phil.  Ev.  186.  In  like  manner 
if  the  tenant  at  the  time  of  delivery  of  the 
notice,  assent  to  the  terms  of  it,  it  will  waive 
any  irregularity  as  to  the  period  of  its  ex- 
piration, but  such  assent  must  be  strictly 
proved.  4  T.  R.  361 ;  2  Phil.  Ev.  183. 
When  the  landlord  is  ignorant  of  the  time 
when  the  term  commenced,  a  notice  to  quit 
may  be  given  not  specifying  any  particular 
day,  but  ordering  the  tenant  in  general 
terms  to  quit  and  deliver  up  the  possession 
of  the  premises,  at  the  end  of  the  current 
year  of  his  tenancy  thereof,  which  shall  ex- 
pire next  after  the  end  of  three  months  from 
the  date  of  the  notice.  See  2  Esp.  N.  P. 
C.  589. 

8. — §  6.  What  will  amount  'to  a  waiver 
of  the  notice.  The  acceptance  of  rent  ac- 
cruing subsequently  to  the  expiration  of  the 
notice  is  the  most  usual  means  by  which  a 
waiver  of  it  may  be  produced,  but  the  ac- 
ceptance of  such  rept  is  open  to  explanation ; 
and  it  is  the  province  of  the  jury  to  decide 
with  what  views,  and  under  what  circum- 
stances the  rent  is  paid  and  received. 
Adams  on  Ej.  139.  If  the  money  be  taken 
with  an  express  declaration  that  the  notice 
is  not  thereby  intended  to  be  waived,  or 
accompanied  by  other  circumstances  which 
may  induce  an  opinion  that  the  landlord  did 
not  intend  to  continue  the  tenancy,  no 
waiver  will  be  produced  by  the  acceptance ; 
the  rent  must  be  paid  and  received  as  rent9 
or  the  notice  will  remain  in  force.  Cowp. 
243.  The  notice  may  also  be  waived  by 
other  acts  of  the  landlord;  but  they  are 
generally  open  to  explanation,  and  the  par- 
ticular act  will  or  will  not  be  a  waiver  of 
the  notice,  according  to  the  circumstances 
which  attend  it.  2  East,  236 ;  10  East, 
13  ;  IT.  R.  53.  It  has  been  held  that  a 
notice  to  quit  at  the  end  of  a  certain  year 
is  not  waived  by  the  landlord's  permitting 
the  tenant  to  remain  in  possession  an  entire 
year  after  the  expiration  of  the  notice,  not- 
withstanding the  tenant  held  by  an  improv- 
ing lease,  that  is,  to  clear  and  fence  the 
land  and  pay  the  taxes.  1  Binn.  333.  In 
cases,  however,  where  the  act  of  the  land- 
'  lord  cannot  be  qualified,  but  must  of  neces- 
sity be  taken  as  a  confirmation  of  the  ten- 
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ancy,  as  if  he  distrain  for  rent  accruing  after 
the  expiration  of  the  notice,  or  recover  in  an 
action  for  use  and  occupation,  the  notice  of 
course  will  be  waived.  Adams  on  Ej.  144 ; 
1  H.  Bl.  811. 

NOTING.  The  name  of  the  minute 
made  by  a  notary  on  a  bill  of  exchange, 
after  it  has  been  presented  for  acceptance  or 
payment,  consisting  of  the  initials  of  his 
name,  the  date  of  the  day,  month  and  year 
when  such  presentment  was  made,  and  the 
reason,  if  any  has  been  assigned,  for  non- 
acceptance  or  non-payment,  together  with 
his  charge.  The  noting  is  not  indispensa- 
ble, it  being  only  a  part  of  the  protest ;  it 
will  not  supply  the  protest.  4  T.  R.  175 ; 
Chit,  on  Bills,  280,  398.     See  Protest. , 

NOTORIETY,  evidence.  That  which  is 
generally  known. 

2.  This  notoriety  is  of  fact  or  of  law.  In 
general,  the  notoriety  of  a  fact  is  not  suffi- 
cient to  found  a  judgment  or  to  rely  on  its 
truth ;  1  Ohio  Rep.  207 ;  but  there  are 
some  facts  of  which,  in  consequence  of  their 
notoriety,  the  court  will,  suo  motu,  take 
cognizance  j  for  example,  facts  stated  in 
ancient  histories ;  Skin.  R.  14 ;  1  Ventr.  R. 
149 ;  2  East,  Rep.  464 ;  9 '  Ves.  jr.  347 ; 
10  Ves.  jr.  354 ;  3  John.  Rep.  385  ;  1  Binn. 
R.  399  ;  recitals  in  statutes ;  Co.  Lit.  19 
b;4M.£S.  542 ;  and  in  the  law  text 
books ;  4  Inst.  240 ;  2  Russ.  313 ;  and  the 
journals  of  the  legislatures,  are  considered 
of  such  notoriety  that  they  need  not  be 
otherwise  proved. 

3.  The  courts  of  the  United  States  take 
judicial  notice  of  the  ports  and  waters  of 
the  United  States,  in  which  the  tide  ebbs 
and  flows.  3  Dall.  297  ;  9  Wheat.  374 ; 
10  Wheat.  428 ;  7  Pet.  342.  They  take 
like  notice  of  the  boundaries  of  the  several 
states  and  judicial  districts.  It  would  be 
altogether  unnecessary,  if  not  absurd,  to 
prove  the  fact  that  London  in  Great  Britain 
or  Paris  in  France,  is  not  within  the  juris- 
diction of  an  American  court,  because  the 
fact  is  notoriously  known. 

4.  It  is  difficult  to  say  what  will  amount 
to  such  notoriety  as  to  render  any  other 
proof  unnecessary.  This  must  depend  upon 
many  circumstances ;  in  one  case,  perhaps 
upon  the  progress  of  human  knowledge  in 
the  fields  of  science;  in  another,  on  the 
extent  of  information  on  the  state  of  foreign 
countries,  and  in  all  such  instances  upon  the 
accident  of  their  being  little  known  or  pub- 
licly communicated.  The  notoriety  of  the 
law  is  such  that  the  judges  are  always 


bound  to  take  notice  of  it ;  statutes,  pre- 
cedents and  text  books  are  therefore  evi- 
dence, without  any  other  proof  than  their 
production.  Gresley,  Ev.  293.  The  courts 
of  the  United  States  take  judicial  notice  of 
all  laws  and  jurisprudence  of  the  several 
states,  in  which  they  exercise  original  or 
appellate  jurisdiction.    9  Pet.  607,  624. 

5.  The  doctrine  of  the  civil  and  canon 
laws  is  similar  to  this.  Boehmer  in  tit.  10, 
de  probat.  lib.  2,  %.  19,  n.  2  ;  Mascardus, 
de  probat.  conclus.  1106,  1107,  et  seq. ; 
Menock.  de  presumpt.  lib.  1,  quaest.  63, 
&c. ;  Toullier,  Br.  Civ.  Fran.  liv.  3,  c.  6, 
n.  13  ;  Diet,  de  Jurisp.  mot  Notoriete  ;  1 
Th.  Co.  Lit.  26,  n.  16 ;  2  Id.  63,  n.  A ;  Id. 
334,  n.  6 ;  Id.  513,  n.  T  3 ;  9  Dana,  23 ; 
12  Verm.  178 ;  5  Port.  382  j  1  Chit.  PI. 
216  225. 

NOVA  CUSTOMA.  The  name  of  an 
imposition  or  duty  in  England.  Vide  JLn- 
tiqua  Customa. 

Nova  btatuta.  New  statutes.  The 
name  given  to  the  statutes  commencing  with 
the  reign  of  Edward  HE.  Vide  Vetera 
Statuta. 

NOVJ3  NARRATIONES.  The  title 
of  an  ancient  English  book,  written  during 
the  reign  of  Edward  HI.  It  consists  of 
declarations  and  some  other  pleadings. 

NOVATION,  civil  law.  1.  Novation  is 
a  substitution  of  a  new  for  an  old  debt.  The 
old  debt  is  extinguished  by  the  new  one  con- 
tracted in  its  stead;  a  novation  may  be 
made  in  three  different  ways,  which  form 
three  distinct  kinds  of  novations. 

2.  The  first  takes  place,  without  the  in- 
tervention of  any  new  person,  -where  a  debtor 
contracts  a  new  engagement  with  his  credi- 
tor, in  consideration  of  being  liberated  from 
the  former.  This  kind  has  no  appropriate 
name,  and  is  called  a  novation  generally. 

3.  The  Beoond  is  that  which  takes  place 
by  the  intervention  of  a  new  debtor,  where 
another  person  becomes  a  debtor  instead  of 
a  former  debtor,  and  is  accepted  by  the 
creditor,  who  thereupon  discharges  the  first 
debtor.  The  person  thus  rendering  himself 
debtor  for  another,  who  is  in  consequence 
discharged,  is  called  expromissor ;  and  thij 
kind  of  novation  is  called  expromisrio. 

4.  The  third  kind  of  novation  takes  place 
by  the  intervention  of  a  new  creditor  where 
a  debtor,  for  the  purpose  of  being  discharged 
from  his  original  creditor,  by  order  of  that 
creditor,  contracts  some  obligation  in  favor 
of  a  new  creditor.  There  is  also  a  particu- 
lar kind  of  novation  called  a  delegation. 
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Poth.  Obi.  pt.  3,  o.  2,  art.  1.  See  Delega- 
tion. 

5. — 2.  It  is  a  settled  principle  of  the 
common  law,  that  a  mere  agreement  to  sub- 
stitute any  other  thing  in  lieu  of  the  original 
obligation  is  void,  unless  actually  carried 
into  execution  and  accepted  as  satisfaction. 
No  action  can  b#  maintained  upon  the  new 
agreement,  nor  can  the  agreement  be  pleaded 
as  a  bar  to  the  original  demand.  See  Ac- 
cord. But  where  an  agreement  is  entered 
into  by  deed,  that  deed  gives,  in  itself,  a 
substantive  cause  of  action,  and  the  giving 
such  deed  may  be  sufficient  accord  and  satis- 
faction for  a  simple  contract  debt.  1  Burr. 
9 ;  Co.  Litt.  212,  b. 

6.  The  general  rule  seems  to  be  that  if 
one  indebted  to  another  by  simple  contract, 
give  his  creditor  a  promissory  note,  drawn 
by  himself,  for  the  same  sum,  without  any 
new  consideration,  the  new  note  shall  not 
be  deemed  a  satisfaction  of  the  original  debt, 
unless  so  intended  and  accepted  -  by  the 
creditor.  15  Serg.  4  Rawle,  162  ;  1  Hill's 
N.  Y.  R.  516  ;  2  Wash.  C.  C.  Rep.  191 ;  1 
Wash.  C.  C.  R.  156,  321 ;  2  John.  Cas. 
438  ;  Pet.  C.  C.  Rep.  266  ;  2  Wash.  0.  C. 
R.  24,  512 ;  3  Wash.  C.  C.  R.  896  :  Addis. 
39 ;  5  Day,  511 ;  15  John.  224  ;  1  Cowen, 
711 ;  see  8  Greenl.  298  ;  2  Greenl.  121 ;  4 
Mason,  343 ;  9  Watts,  273 ;  10  Pet.  532  ; 
6  Watts  &  Serg.  165,  168.  But  if  he 
transfer  the  note,  he  cannot  sue  on  the 
original  contract  as  long  as  the  note  is  out 
of  his  possession.  1  Peters'  R.  267.  See 
generally  Discharge;  4  Mass.  Rep.  93;  6 
Mass.  R.  371 ;  1  Pick.  R.  415 ;  5  Mass.  R. 
11 ;  13  Mass.  R.  148 ;  2  N.  H.  Rep.  525 ; 

9  Mass.  247 ;.  8  Pick.  522 ;  8  Cowen,  390 ; 
Coop.  Just.  582 ;  Gdw.  on  Partn.  185  ;  7 
Vin.  Abr.  367 ;  Louis.  Code,  art.  2181  to 
2194;  3  WattB  &  S.  276  ;  9  Watts,  280 ; 

10  S.  A  R.  307 ;  4  Watte,  878 ;  1  Watts  & 
Serg.  94 ;  Toull.  h.  t;  Domat,  h.  t.;  Dalloz. 
Diet.  h.  t.;  Merl.  R£p.  h.  t;  Clef  des  Lois 
Romanies,  h.  t.;  Abo  &  Man.  Inst.  U  11,  c. 
2,  §  4 ;  Burge  on  Sur.  B.  2,  c.  5,  p.  166. 

NOVEL  ASSIGNMENT-  Vide  New 
Assignment. 

NOVEL  DISSEISIN.  The  name  of  an 
old  remedy  which  was  given  for  a  new  or 
recent  disseisin. 

2.  When  tenant  in  fee  simple,  fee  tail, 
or  for  term  of  life,  was  put  out,  and  dis- 
seised of  his  lands  or  tenements,  rents,  and 
the  like,  he  might  sue  out  a  writ  of  assise 
or  novel  disseisin ;  and. if,  upon  trial,  he 
could  prove  his  title,  and  his  actual  seisin, 
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and  the  disseisin  by  the  present  tenant,  he 
was  entitled  to  have  judgment  to  recover  his 
seisin  and  damages  for  the  injury  sustained. 
3  Bl.  Com.  187.    This  remedy  is  obsolete. 

NOVELLA  LEONIS.  The  ordinances 
of  the  emperor  Leo,  which  were  made  from 
the  year  887  till  the  year  893,  are  so  called. 
These  novels  changed  many  rules  of  the 
Justinian  law.  This  collection  contains  one 
hundred  and  thirteen  novels,  written  origi- 
nally in  Greek,  and  afterwards,  in  1560, 
translated  into  Latin,  by  Agiloeus. 

NOVELS,  civil  law.  The  name  given 
to  some  constitutions  or  laws  of  some  of  the 
Roman  emperors ;  this  name  was  so  given 
because  they  were  new  or  posterior  to  the 
laws  which  they  had  before  published.  The 
novels  were  made  to  supply  what  had  not 
been  foreseen  in  the  preceding  laws,  or  to 
amend  or  alter  the  laws  in  force. 

2.  Although  the  novels  of  Justinian  are 
the  best  known,  and  when  the  word  novels 
only  is  mentioned,  those  of  Justinian  are 
always  intended,  he  was  not  the  first  who 
gave  the  name  of  novels  to  his  constitution 
and  laws.  Some  of  the  acts  of  Theodosius, 
Valentinien,  Xeo,  Severus,  Anthemius,  and 
others,  were  also  called  novels.  But  the 
novels  of  the  emperors  who  preceded  Jus- 
tinian had  not  the  force  of  law,  after  the 
enactment  of  the  law  by  order  of  that 
emperor.  Those  novels  are  not,  however, 
entirely  useless,  because  the  code  of  Jus- 
tinian having  been  composed  mainly  from 
the  Theodosian  code  and  the  novels,  the 
latter  frequently  remove  doubts  which  arise 
on  the  construction  of  the  code.  The 
novels  of  Justinian  form  the  fourth  part  of 
the  Corpus  Juris  Civilis.  They  are  directed 
either  to  some  officer,  or  an  archbishop  or 
bishop,  or  to  some  private  individual  of 
Constantinople  ;  but  they  all  had  the  force 
and  authority  of  law.  The  number  of  the 
novels  is  uncertain.  The  118th  novel  is  the 
foundation  and  groundwork  of  the  English 
statute  of  distribution  of  intestate's  effects, 
which  has  been  ogpied  into  many  states  of 
the  Union.  Vide  1  P.  Wms.  27  ;  Pr.  in 
Chan.  593. 

NOVUS  HOMO.  A  new  man;  this 
term  is  applied  to  a  man  who  has  been 
pardoned  of  a  crime,  bv  which  he  is  restored 
to  society,  and  is  rehabilitated. 

NOXAL  ACTION,  cwU  law.  A  per- 
sonal, arbitrary,  and  indirect  action  in  favor 
of  one  who  has  been  injured  by  the  slave  of 
another,  by  which  -the  owner  or  master  of 
the  slave  was  compelled  either  to  pay  the 
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damages  or  abandon  the  slave.  Vide 
Abandonment  for  torts,  and  Inst.  4, 8 ;  Dig. 
9,  4 ;  Code,  3,  41. 

NUBILIS*  civil  law.  One  who  is  of  a 
proper  age  to  be  married.     Dig.  32, 51. 

NUDE.  Naked.  Figuratively,  this 
word  is  applied  to  various  subjects. 

2.  A  nude  contract,  nudum  pactum, 
(q.  v.)  is  one  without  a  consideration ;  nude 
matter,  is  a  bare  allegation  of  a  thing  done, 
without  any  evidence  of  it. 

Nude  Matter.    A  bare  allegation  un- 
supported by  evidence. 
-"  NUDUM  PACTUM,  contracts.    A  con- 
tract made  without  a  consideration;  it  is 
/     called  a  nude  or  naked  contract,  because  it 
I     is  not  clothed  with  the  consideration  re- 
-*  quired  by  law,  in  order  to  give  an  action. 
3  McLean,  330  ;  2  Denio,  403  ;  6  Iredell, 
480;  1   Strobh.  329;   1  Kelly,  294;   1 
Dougl.  Mich.  R.  188. 

2.  There  are  some  contracts  which,  in 
consequence  of  their  forms,  import  a  con- 
sideration, as  sealed  instruments,  and  bills 
of  exchange,  and  promissory  notes,  which 
are  generally  good  although  no  consideration 
appears. 

3.  A  nudum  pactum  may  be  avoided, 
and  is  not  binding. 

/**""    4.    Whether  the  agreement  be  verbal  or 

)     in  writing,  it  is  still  a  nude  pact.    This  has 

/     been  decided  m  England,  7  T.  R.  850, 

/      note;    7  Bro.  P.  C.  550;  and  in  this 

country ;  4  John.  R.  235 ;  5  Mass.  R.  301, 

|       392 ;  2  Day's  R.  22.    But  if  the  contract 

\      be  under  seal,  it  is  valid.    2  B.  k  A.  551. 

\      It  is  a  rule  that  no  action  can  be  maintained 

^-"on  a  naked  contract ;  ex  nudopacto  non  oritur 

actio.    2  Bl.  Com.  445  ;  16  Vin.  Ab.  16. 

5.  This  term  is  borrowed  from  the  civil 
law,  and  the  rule  which  decides  upon  the 
nullity  of  its  effects,  yet  the  common  law 
1  has  not  in  any  degree  been  influenced  by 
the  notions  of  the  civil  law,  in  defining  what 
constitutes  a  nudum  pactum.  •  Dig.  19, 5,  !>.> 
See  on  this  subject  a  learned  note  in  FonbL 
Eq.  835,  and  2  Kent,  Com.  364.  Toullier 
defines  nudum  pactum  to  be  an  agreement 
not  executed  by  one  of  the  parties,  Jam.  6, 
n.  18,  page  10.  Vide  16  Vin.  Ab.  16 ;.  1 
Supp.  to  Yes.  jr.  514 ;  3  Kent,  Co».  364 ; 
1  Chit.  Pr.  113;  8  Ala.  131;  afid/artr. 
Consideration.  ; '  f '  • 

NUISANCE,  crim.  law*  'torts.  \  This 
word  means  literally  annoyance ;  in  law,  it 
signifies,  according  to  Blaokstone,  "any- 
thing that  worketh  hurt,  inconvenience,  or 
damage."    3  Comm.  216. 


2.  Nuisances  are  either  public  or  com- 
mon, or  private  nuisances. 

3. — 1.  A  public  or  common  nuisance 
is  such  an  inconvenience  or  troublesome 
offence,  as  annoys  the  whole  community  in 
general,  and  not  merely  some  particular 
person.  1  Hawk.  P.  C.  197  ;  4  Bl.  Com. 
166-7.  To  constitute  a  public  nuisance, 
there  must  be  such  a  number  of  persons 
annoyed,  that  the  offence  can  no  longer  be 
considered  a  private  nuisance :  this  is  a  met, 
generally,  to  be  judged  of  by  the  jury.  1 
Burr.  337 ;  4  Esp.  C.  200 ;  1  Str.  686, 
704 ;  2  Chit.  Cr.  Law,  607,  n.  It  is  diffi- 
cult to  define  what  degree  of  annoyance  is 
necessary  to  constitute  a  nuisance.  In  rela- 
tion to  offensive  trades,  it  seems  that  when 
such  a  trade  renders  the  enjoyment  of  life 
and  property  uncomfortable,  it  is  a  nuisance ; 
1  Burr.  333 ;  4  Rog.  Rec.  87 ;  5  Esp.  C. 
217  ;  for  the  neighborhood  have  a  right  to 
pure  and  fresh  air.  2  Car.  &  P.  485 ;  S. 
C.  12  E.  C.  L.  R.  226 ;  6  Rogers'  Rec.  61. 

4.  A  thing  may  be  a  nuisance  in  one 
place,  which  is  not  so  in  another ;  therefore 
the  situation  or  locality  of  the  nuisance 
must  be  considered.  A  tallow  chandler 
setting  up  his  business  among  other  tallow 
chandlers,  and  increasing  the  noxious  smells 
of  the  neighborhood,  is  not  guilty  of  setting 
up  a  nuisance,  unless  the  annoyance  is  much 
increased  by  the  new  manufactory.  Peake's 
Cas.  91.  Such  an  establishment  might  be 
a  nuisance  in  a  thickly  populated  town  of 
merchants  and  mechanics,  where  no  such 
business  was  carried  on. 

5.  Public  nuisances  arise  in  consequence 
of  following  particular  trades,  by  which  the 
air  is  rendered  offensive  and  noxious.  Cro. 
Car.  510 ;  Hawk.  B.  1,  o.  75,  s.  10 ;  2  Ld. 
Raym.  1163 ;  1  Burr.  833 ;  1  Str.  686. 
From  acts  of  public  indecency j  as  bathing 
in  a  public  river,  in  sight  of  the  neighbor- 
ing houses;  1  Russ.  Cr.  802;  2  Campb. 
R.  89 ;  Sid.  168 ;  or  for  acts-  tending  to  a 
breach  of  the  public  peace,  as  for  drawing  a 
number  of  persons  into  a  field  for  the  pur- 
pose of  pigeon-shooting,  to  the  disturbance 
of  the  neighborhood ;  3  B.  k  A.  184 ;  S. 
C.  23  Eng.  C.  L.  R.  52 ;  or  keeping  a  <*w- 
orderly /$£&;  1  Russ. Cr. 298 ;  or* gaming 
house;  l'Russ.  Cr.  299 ;  Hawk.  b.  1,  o.  75, 
s.  6;  or  *  bawdy  house;  Hawk.  b.  1,  c.  74, 
s.  1 ;  Bao.  Ab.  Nuisance,  A ;  9  Conn.  R. 
350 ;  or  a  dangerous  animal,  known  to  be 
such,  and.  suffering  him' to  go  at  large,  as  a 
large  bull-dog  accustomed  to  bite  people ; 
4  Burn's  Just.  578 ;  or  exposing  a  person 
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having  a  contagious  disease,  as  the  small- 
pox, in  public ;  4  M.  &  S.  73,  272  ;  and 
the  like. 

6. — 2.  A  private  nuisance  is  anything 
done  to  the  hurt  or  annoyance  of  the  lands, 
tenements,  or  hereditaments  of  another.  3 
BL  Com.  215 ;  Finch,  L.  188. 

7.  These  are  such  as  are  injurious  to 
corporeal  inheritances ;  as,  for  example,  if  a 
man  Bhould  build  his  house  so  as  to  throw 
the  rain  water  which  fell  on  it,  on  my  land ; 
F.  N.  B.  184 ;  or  erect  his  building,  with- 
out right,  so  as  to  obstruct  my  ancient 
lights ;  9  Co.  58 ;  keep  hogs  or  other  ani- 
mals so  as  to  incommode  his  neighbor  and 
render  the  air  unwholesome.    9  Co.  58. 

8.  Private  nuisances  may  also  be  in- 
jurious to  incorporeal  hereditaments.  If, 
for  example,  I  have  a  way  annexed  to  my 
estate,  across  another  man's  land,  and  he 
obstruct  me  in  the  use  of  it,  by  plowing  it 
up,  or  laying  logs  across  it,  and  the  like. 
F.  N.  B.  183 ;  2  Roll.  Ab.  140. 

9.  The  remedies  for  a  public  nuisance 
are  by  indicting  the  party.  Vide,  generally, 
Com.  Dig.  Action  on  the  case  for  a  nuisance 
Bac.  Ab.  h.  t.;  Yin.  Ab.  h.  t.;   Nels.  Ab 
h.  t.;  Selw.  N.  P.  h.  t.;  8  BL  Com.  c.  13 
Buss.  Cr.  b.  2,  o.  30 ;   10  Mass.  B.  72 
7  Pick.  B.  76 ;  1  Boot's  Bep.  129 ;  1  John 
B.  78 ;  1 S.  &  B.  219 ;  8  Yeates'  B.  447 
3  Amer.  Jurist,  185 ;  3  Hair.  &  McH.  441 
Bosc.  Cr.  Ev.  h.  t;   Chit  Cr.  L.  Index,  h 
t.;  Chit.  Pr.  Index,  h.  t.,  and  vol.  1,  p 
383 ;  Bouv.  Inst.  Index,  h.  t. 

NUL,  law  French.  A  barbarous  word 
which  means  to  convey  a  negative  ;  as,  Nul 
tiel  record,  Nul  tiel  award. 

Nul  agabd:  No  award.  A  plea  to  an 
action  on  an  arbitration  bond,  when  the 
defendant  avers  that  there  was  no  legal 
award  made.   3  Burr.  1730 ;  2  Stra.  923. 

Nul  disseisin,  pleading.  No  disseisin. 
A  plea  in  a  real  action,  by  which  the  de- 
fendant denies  that  there  was  any  disseisin : 
it  is  a  species  of  the  general  issue. 

Nul'  tiel  beoobd,  pleading.  No  such 
record. 

2.  When  a  party  claims  Jo  recover  on 
the  evidence  of  a  record,  as  in  an  action  on 
scire  facias,  or  when  he  sets  up  his  defence 
on  matter  of  record,  as  a  former  acquittal 
or  former  recovery,  the  opposite  party  may 
plead  or  reply  nul  tiel  record,  there  is  no 
such  record ;  in  which  case  the  issue  thus 
raised  is  called  an  issue  of  nul  tiet  record, 
and  it  is  tried  by  the  court  by  the  inspec- 
tion of  the  record.  Yide  1  Saund.  92,  n.  3 ; 


12  Vin.  Ab.  188 ;  1  Phil.  Ev.  307, 8 ;  Com. 
Dig.  Bad,  B.  8— Certiorari,  A  1 — Pleader, 
2  W  13,  38— Record,  C ;  2  McLean,  511 ; 
7  Port.  110 ;  1  Spencer,  114. 

Nul  tort,  pleading    No  wrong. 

2.    This  is  a  plea  to  a  real  action,  by 
which  the  defendant  denies  that  he  com-  ' 
mitted  any  wrong.    It  is  a  species  of  gene- 
ral issue. 

Nul  waste,  pleading.  This  is  the  gene- 
ral issue  in  an  action  of  waste.  Co.  Entr. 
700  a,  708  a.  The  plea  of  nul  waste  ad- 
mits nothing,  but  puts  the  whole  declaration 
in  issue ;  and  in  support  of  this  plea  the 
defendant  may  give  in  evidence  anything 
which  proves  that  the  act  charged  is  no 
waste,  as  that  it  happened  by  tempest,  light- 
ning, and  the  like.  Co.  Litt.  288  a;  3 
Saund.  288,  n.  5. 

NULL.  Properly,  that  which  does  not 
exist ;  that  which  is  not  in  the  nature  of 
things.  In  a  figurative  sense  it  signifies 
that  which  has  no  more  effect  than  if  it  did 
not  exist.    8  Toull.  n.  320. 

NULLA  BONA.  The  return  made  to  a 
writ  of  fieri  facias,  by  the  sheriff,  when  he 
has  not  found  any  goods  of  the  defendant 
on  which  he  could  levy.  3  Bouv.  Inst.  n. 
3393. 

NULLITY.  Properly,  that  which  does 
not  exist ;  that  which  is  not  properly  in  the 
nature  of  things.  In*  a  figurative  sense,  and 
in  law,  it  means  that  which  has  no  more 
effect  than  if  it  did  not  exist,  and  also  the 
defect  which  prevents  it  from  having  such 
effect.     That  which  is  absolutely  void. 

2.  It  is  a  rule  of  law  that  what  is  abso- 
lutely null  produces  no  effects  whatever ; 
as,  if  a  man  had  a  wife  in  full  life,  and  both 
aware  of  the  fact,  he  married  another  wo* 
man,  such  second  marriage  would  be  null 
and  without  any  legal  effect.  Vide  Chit. 
Contr.  228;  8  Chit.  Pr.  522;  2  Arohb. 
Pr.  K.  B.  4th  edit.  888  ;  Bayl.  Ch.  Pr.  97. 

3.  Nullities  have  been  divided  into  ab- 
solute and  relative.  Absolute  nullities  are 
those  which  may  be  insisted  upon  by  any 
one  having  an  interest  in  rendering  the  act, 
deed  or  writing  null,  even  by  the  public 
authorities,  as  a  second  marriage  while  the 
former  was  in  full  force.  Everything  fraudu-  • 
lent  is  null  and  void.  Belative  nullities 
can  be  invoked  only  by  those  in  whose  favor 
the  law  has  been  established,  and,  in  fact, 
such  power  is  less  a  nullity  of  the  act  than 
a  faculty  which  one  or  more  persons  have 
to  oppose  the  validity  of  the  act. 

I     4.    The  principal  causes  of  nullities  are, 
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1.  Defect  of  form ;  as,  for  example,  when 
the  law  requires  that  a  will  of  lands  shall 
be  attested  by  three  witnesses,  and  it  is 
only  attested  by  two.    Vide  WUl. 

5. — 2.  Want  of  will;  as  if  a  man  be 
compelled  to  execute  a  bond  by  duress,  it  is 
null  and  void.    Vide  Duress. 

6. — 3.  The  incapacities  of  the  parties ; 
as  in  the  cases  of  persons  non  compos  men- 
tis, of  married  women's  contracts,  and  the 
like. 

7.-4.  The  want  of  consideration  in 
simple  contracts ;  as  a  verbal  promise  with- 
out consideration. 

8. — 5.  The  want  of  recording,  when  the 
law  requires  that  the  matter  should  be  re- 
corded ;  as,  in  the  case  of  judgments. 

9. — 6.  Defect  of  power  in  the  party  who 
entered  into  a  contract  in  behalf  of  another ; 
as,  when  an  attorney  for  a  special  purpose 
makes  an  agreement  for  his  principal  in  re- 
lation to  another  thing.  Vide  Attorney; 
Authority. 

10. — 7.  The  loss  of  a  thing  which  is  the 
subject  of  a  contract ;  as,  when  A  sells  B 
his  horse,  both  supposing  him  to  be  alive, 
when  in  fact  he  was  dead.  Vide  Contract; 
Sale. 

Vide  Perrin,  Traite*  des  Nullites ;  Hen- 
rion,  Pouvoir  Municipal,  liv.  2,  c.  18 ;  Merl. 
Rep.  h.  t.;  Dall.  Diet.  h.  t.   See  art.  Void. 

NULLIUS  FILIUS.  The  son  of  no  one ; 
a  bastard. 

2.  A  bastard  is  considered  nullius  filivs 
as  far  as  regards  his  right  to  inherit.  But 
the  rule  of  nullius  filius  does  not  apply  in 
other  respects. 

3.  The  mother  of  a  bastard,  during  its 
age  of  nurture,  is  entitled  to  the  custody  of 
her  child,  and  is  bound  to  maintain  it.  6 
S.  &  R.  255 ;  2  John.  R.  375 ;  15  John. 
R.  208 ;  2  Mass.  R.  109 ;  12  Mass.  R.  387, 
433 ;  1  New  Rep.  148 ;  sed  vide  5  East, 
224  n. 

4.  The.  putative  father,  too,  is  entitled 
to  the  custody  of  the  child  as  against  all 
but  the  mother.  1  Ashm.  55.  And,  it 
seems,  that  the  putative  father  may  main- 
tain an  action,  as  if  his  child  were  legiti- 
mate, for  marrying  him  without  his  consent, 
contrary  to  law.  Addis.  212.  See  Bas- 
tard; Child;  Father;  Mother;  Putative 
Father. 

NULLUM  AJBWTBSXJll[9  pleading.  The 
name  of  a  plea  to  an  action  on  an  arbitra- 
tion bond  for  not  fulfilling  the  award,  by 
which  the  defendant  asserts  that  there  is  no 
award. 


NULLUM  FECERUNT  ABBITRIUM. 
The  name  of  a  plea  to  an  action  of  debt 
upon  an  obligation  for  the  performance  of 
an  award,  by  which  the  defendant  denies 
that  he  submitted  to  arbitration,  &o.  Bao. 
Ab.  Arbitr.  Ac.  Ot. 

NUMBER.     A  collection  of  units. 

2.  In  pleading,  numbers  must  be  stated 
truly,  when  alleged  in  the  recital  of  a  re- 
cord, written  instrument,  or  express  con- 
tract. Lawes'  PL  48 ;  4  T.  R.  314  ;  Cro. 
Car.  262 ;  Dougl.  669 ;  2  Bl.  Rep.  1104. 
But  in  other  cases,  it  is  not  in  general  re- 
quisite that  they  should  be  truly  stated, 
because  they  are  not  required  to  be  strictly 
proved.  If,  for  example,  in  an  action  of  tres- 
pass the  plaintiff  proves  the  wrongful  taking 
away  of  any  part  of  the  goods  duly  de- 
scribed in  his  declaration,  be  is  entitled  to 
recover  pro  tanto.  Bac.  Ab.  Trespass,  1 2 ; 
Lawes'  PI.  48. 

3.  And  sometimes,  when  the  subject  to 
be  described  is  supposed  to  comprehend  a 
multiplicity  of  particulars,  a  general  de- 
scription is  sufficient.  A  declaration  in 
trover  alleging  the  conversion  of  "  a  library 
of  books,"  without  stating  their  number, 
titles,  or  quality,  was  held  to  be  sufficiently 
certain ;  3  Bulst.  31 ;  Garth.  110 ;  Bac.  Ab. 
Trover,  F  1 ;  and  in  an  action  for  the  loss 
of  goods,  by  burning  the  plaintiff's  house, 
the  articles  may  be  described  by  the  simple 
denomination  of  "  goods"  or  "  divers  goods." 
1  Keb.  825 ;  Plowd.  85,  118,  123 ;  Cro. 
Eliz.  837 ;  1  H.  Bl.  284. 

NUNC  PRO  TUNC,  practice.  This 
phrase,  which  signifies  now  for  then,  is  used 
to  express  that  a  thing  is  done  at  one  time 
which  ought  to  have  been  performed  at  an- 
other. Leave  of  court  must  be  obtained  to 
do  things  nunc  pro  tunc,  and  this  is  granted 
to  answer  the  purposes  of  justice,  but  never 
to  do  injustice.  A  judgment  nunc  pro  tunc 
can  be  entered  only  when  the  delay  has 
arisen  from  the  act  of  the  court.  3  Man. 
Gr.  &  Sc.  970.  Vide  1  V.  &  B.  312 ;  1 
Moll.  R.  462 ;  13  Price,  R.  604 ;  1  Hogan, 
R.  110. 

NUNCIO.  The  name  given  to  the  Pope's 
ambassador.  Nuncios  are  ordinary  or  ex- 
traordinary ;  the  former  are  sent  upon  usual 
missions,  the  latter  upon  special  occasions. 

NUNCIUS,  international  law.  A  mes- 
senger, a  minister ;  the  pope's  legate,  com- 
monly called  a  nuncio. 

NUNCUPATIVE.  It  is  used  to  express 
that  a  will  or  testament  has  been  made 
verbally,  and  not  in  writing.    Vide  Testa- 
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ment  nuncupative;  Will,  nuncupative;  1 
Williams  on  Exec.  59  ;  Swinb.  Index,  h.  t.; 
AyL  Pand.  359;  1  Bro.  Civ.  Law,  288; 
Roberts  on  Wills,  h.  t.;  4  Kent,  Com.  504; 
2  Bouv.  Inst.  n.  486. 

NUNQUAM  INDEBITATUS,  pleading. 
A  plea  to  an  action  of  indebitatus  assump- 
sit, by  which  the  defendant  asserts  that  he 
is  not  indebted  to  the  plaintiff.  6  Carr.  & 
P.  545 ;  S.  C.  25  English  Com.  Law  Rep. 
635 ;  1  Mees.  &  Wels.  642 ;  1  Q.  B.  77. 

NUPER  OBHT,  practice.  He  or  she 
lately  died.  The  name  of  a  writ,  which  in 
the  English  law,  lies  for  a  sister  co-heiress, 
dispossessed  by  her  coparcener  of  lands  and 
tenements,  whereof  their  father,  brother,  or 


any  common  ancestor  died  seised  of  an  estate 
in  fee  simple.  Termes  de  la  Ley,  h.  t.j  P. 
N.  B.  197. 

NURTURE.  The  act  of  taking  care  of 
children  and  educating  them :  the  right  to 
the  nurture  of  children  generally  belongs  to 
the  father  till  the  child  shall  arrive  at  the 
age  of  fourteen  years,  and  not  longer.  Till 
then,  he  is  guardian  by  nurture.  Co.  Litt. 
88  b.  But  in  special  cases  the  mother  will 
be  preferred  to  the  father;  5  Binn.  R.  520  ; 
2  S.  &  R.  174 ;  and  after  the  death  of  the 
father,  the  mother  is  guardian  by  nurture. 
Fl.  1.  1,  c.  6 ;  Com.  Dig.  Guardian,  D. 

NURUS.  A  daughter-in-law.  Dig.  50, 
16,  50. 


OATH.  A  declaration  made  according 
to  law,  before  a  competent  tribunal  or  offi- 
cer, to  tell  the  truth ;  or  it  is  the  act  of  one 
who,  when  lawfully  required  to  tell  the 
truth,  takes  God  to  witness  that  what  he 
says  is  true.  It  is  a  religious  act  by  which 
the  party  invokes  God  not  only  to  witness 
the  truth  and  sincerity  of  his  promise,  but 
also  to  avenge  his  imposture  or  violated 
faith,  or  in  other  words  to  punish  his  per- 
jury if  he  shall  be  guilty  of  it.  10  Toull. 
n.  348  a  348 ;  Puff,  book  4,  o.  2,  s.  4 ; 
Grot,  book  2,  c.  13,  s.  1 ;  Ruth.  Inst,  book 
1,  ch.  14,s.  1;  1  Stark.  Ev.  80;  Merl. 
Repert.  Convention ;  Dalloz,  Diet.  Serment; 
Dur.  n.  592,  593 ;  3  Bouv.  Inst.  n.  3180. 

2.  It  is  proper  to  distinguish  two  things 
in  oaths ;  1.  The  invocation  by  which  the 
God  of  truth,  who  knows  all  things,  is  taken 
to  witness.  2.  The  imprecation  by  which  he 
b  asked  as  a  just  and  all-powerful  being,  to 
punish  perjury. 

3.  The  commencement  -of  an  oath  is 
made  by  the  party  taking  hold  of  the  book, 
after  being  required  by  the  officer  to  do  so, 
and  ends  generally  with  the  words, "  so  help 
jou  God,"  and  kissing  the  book,  when  the 
form  used  is  that  of  swearing  on  the  Evan- 
gelists.    9  Car.  &  P.  137. 

4.  Oaths  are  taken  in  various  forms; 
the  most  usual  is  upon  the  Gospel  by  tak- 
ing the  book  in  the  hand ;  the  words  com- 
monly used  are,  "  You  do  swear  that,"  &c, 
"so  help  you  God,"  and  then  kissing  the 
book.    The  origin  of  this  oath  may  be 


traced  to  the  Roman  law,  Nov.  8,  tit.  8 ; 
Nov.  74,  cap.  5 ;  Nov.  124,  cap.  1 ;  and 
the  kissing  the  book  is  said  to  be  an  imita- 
tion of  the  priest's  kissing  the  ritual  as  a 
sign  of  reverence,' before  he  reads  it  to  the 
people.  Rees,  Cyol.  h.  v. 

5.  Another  form  is  by  the  witness  or 
party  promising  holding  up  his  right  hand 
while  the  officer  repeats  to  him,  "  You  do 
swear  by  Almighty  God,  the  searcher  of 
hearts,  that,"  &c,  "  And  this  as  you  shall 
answer  to  God  at  the  great  day." 

6.  In  another  form  of  attestation  com- 
monly called  an  affirmation,  (q.  v.)  the 
officer  repeats,  "You  do  solemnly,  sin- 
cerely, and  truly  declare  and  affirm,  that," 
&c. 

7.  The  oath,  however,  may  be  varied  in 
any  other  form,  in  order  to  conform  to  the 
religious  opinions  of  the  person  who  takes 
it.  16  Pick.  154, 156, 157  ;  6  Mass.  262 ; 
2  GalKs.  346 ;  Ry.  &  Mo.  N.  P.  Cas.  77 ; 
2  Hawks,  458. 

8.  Oaths  may  conveniently  be  divided 
into  promissory,  assertory,  judicial  and  ex- 
tra judicial. 

9.  Among  promissory  oaths  may  be 
classed  all  those  taken  by  public  officers  on 
entering  into  office,  to  support  the  constitu- 
tion of  the  United  States,  and  to  perform 
the  duties  of  the  office. 

10.  Custom-house  oaths  and  others  re- 
quired by  law,  not  in  judicial  proceedings, 
nor  from  officers  entering  into  office,  may 
be  classed  among  the  assertory  oaths,  when 


252 


OAT 


OAT 


the  party  merely  asserts  the  fact  to  be 
true. 

11.  Judicial  oaths,  or  those  adminis- 
tered in  judicial  proceedings. 

12.  Extra-judicial  oaths  are  those  taken 
without  authority  of  law,  which,  though 
binding  in  foro  conscientia,  do  not  render 
the  persons  who  take  them  liable  to  the 
punishment  of  perjury,  when  false. 

13.  Oaths  are  also  divided  into  various 
kinds  with  reference  to  the  purpose  for 
which  they  are  applied ;  as  oath  of  allegi- 
ance, oath  of  calumny,  oath  ad  litem,  deci- 
sory  oath,  oath  of  supremacy,  and  the  like. 
As  to  the  persons  authorized  to  administer 
oaths,  see  Gilp.  It.  439 ;  1  Tyler,  347 ;  1 
South.  297;  4  Wash.  C.  C.  R.  555:  2 
Blackf.  35. 

14.  The  act  of  congress  of  June  1, 1789, 
1  Story's  L.  U.  S.  p.  1,  regulates  the  time 
and  manner  of  administering  certain  oaths 
as  follows : 

§  1.  Beit  enacted,  4°c,  That  the  oath  or 
affirmation  required  by  the  sixth  article  of 
the  constitution  of  the  United  States,  shall 
be  administered  in  the  form  following,  to 
wit,  "I,  A  B,  do  solemnly  swear  or  affirm, 
(as  the  case  may  be,)  that  I  will  support  the 
constitution  of  the  United  States."  The 
said  oath  or  affirmation  shall  be  adminis- 
tered within  three  days  after  the  passing  of 
this  act,  by  any  one  member  of  the  senate, 
to  the  president  of  the  senate,  and  by  him 
to  all  the  members,  and  to  the  secretary ; 
and  by  the  speaker  of  the  house  of  repre- 
sentatives, to  all  the  members  who  have  not 
taken  a  similar  oath,  by  virtue  of  a  particu- 
lar resolution  of  the  said  house,  and  to  the 
clerk :  and  in  case  of  the  absence  of  any 
member  from  the  service  of  either  house,  at 
the  time  prescribed  for  taking  the  said  oath 
or  affirmation,  the  same  shall  be  adminis- 
tered to  such  member  when  he  shall  appear 
to  take  his  seat. 

15. — §  2.  That  at  the  first  session  of 
congress  after  every  general  election  of  re- 
presentatives, the  oath  or  affirmation  afore- 
said shall  be  administered  by  any  one 
member  of  the  house  of  representatives  to 
the  speaker ;  and  by  him  to  all  the  mem- 
bers present,  and  to  the  clerk,  previous  to 
entering  on  any  other  business ;  and  to  the 
members  who  shall  afterwards  appear,  pre- 
vious to  taking  their  seats.  The  president 
of  the  senate  for  the  time  being,  shall  also 
administer  the  said  oath  or  affirmation  to 
each  senator  who  shall  hereafter  be  elected, 
previous  to  his  taking  his  seat ;  and  in  any 


future  case  of  a  president  of  the  senate, 
who  shall  not  have  taken  the  said  oath  or 
affirmation,  the  same  shall  be  administered 
to  him  by  any  one  of  the  members  of  the 
sonate. 

16.— $  3.  That  the  members  of  the  seve- 
ral state  legislatures,  at  the  next  session  of 
the  said  legislatures  respectively,  and  all 
executive  and  judicial  officers  of  the  several 
states,  who  have  been  heretofore  chosen  or 
appointed,  or  who  shall  be  chosen  or  ap- 
pointed before  the  first  day  of  August 
next,  and  who  shall  then  be  in  office,  shall, 
within  one  month  thereafter,  take  the  same 
oath  or  affirmation,  except  where  they  shall 
have  taken  it  before;  which  may  be  adminis- 
tered by  any  person  authorized  by  the  law  of 
the  state,  in  which  such  office  shall  be  holden, 
to  administer  oaths.  And  the  members 
of  the  several  state  legislatures,  and  all  ex- 
ecutive and  judicial  officers  of  the  several 
states,  who  shall  be  chosen  or  appointed 
after  the  said  first  day  of  August,  shall, 
before  they  proceed  to  execute  the  duties 
of  their  respective  offices,  take  the  foregoing 
oath  or  affirmation,  which  shall  be  adminis- 
tered by  the  person  or  persons,  who,  by  the 
law  of  the  state,  shall  be  authorized  to  ad- 
minister the  oath  of  office ;  and  the  person  or 
persons  so  administering  the  oath  hereby 
required  to  be  taken,  shall  cause  a  record 
or  certificate  thereof  to  be  made,  in  the 
same  manner  as,  by  the  law  of  the  state, 
he  or  they  shall  be  directed  to  record  or 
certify  the  oath  of  office. 

17. — §  4.  That  all  officers  appointed  or 
hereafter  to  be  appointed,  under  the  autho- 
rity of  the  United  States,  shall,  before  they 
act  in  their  respective  offices,  take  the  same 
oath  or  affirmation,  which  shall  be  adminis- 
tered by  the  person  or  persons  who  shall  be 
authorized  by  law  to  administer  to  such 
officers  their  respective  oaths  of  office ;  and 
such  officers  shall  incur  the  same  penalties 
in  case  of  failure,  as  shall  be  imposed  by 
law  in  case  of  failure  in  taking  their  respec- 
tive oaths  of  office. 

18. — §  5.  That  the  secretary  of  the 
senate,  and  the  clerk  of  the  house  of  repre- 
sentatives, for  the  time  being,  shall,  at  the 
time  of  taking  the  oath  or  affirmation  afore- 
said, each  take  an  oath  or  affirmation  in  th6 
words  following,  to  wit ;  "  I,  A  B,  secre- 
tary of  the  senate,  or  clerk  of  the  house  of 
representatives  (as  the  case  may  be)  of  the 
United  States  of  America,  do  solemnly 
swear  or  affirm,  that  I  will  truly  and  faith 
fully  discharge-  the  duties  of  my  said  office 
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to  the  best  of  my  knowledge  and  abi- 
lities." 

19.  There  are  several  kinds  of  oaths, 
some  of  which  are  enumerated  by  law. 

20.  Oath  of  calumny.  This  term  is 
used  in  the  civil  law.  It  is  an  oath  which 
a  plaintiff  was  obliged  to  take  that  he  was 
not  actuated  by  a  spirit  of  chicanery  in 
commencing  his  action,  bnt  that  he  had 
bona  fide  a  good  cause  of  action.  Poth. 
Pand.  lib.  5,  1. 16  and  17,  s.  124.  This 
oath  is  somewhat  similar  to  our  affidavit  of 
a  cause  of  action.  Vide  Dunlap's  Adm. 
Pr.  289, 290. 

.21.  No  instance  is  known  in  which  the 
oath  of  calumny  has  been  adopted  in  prac- 
tice in  the  admiralty  courts  of  the  United 
States ;  Dunl.  Adm.  Pr.  290 ;.  and  by  the 
102d  of  the  rules  of  the  district  court  for 
the  southern  district  of  New  York,  the  oath 
of  calumny  shall  not  be  required  of  any 
party  in  any  stage  of  a  cause.  Vide  Inst. 
4, 16, 1 ;  Code,  2,  59,  2;  Dig.  10,  2,  44; 
1  Ware's  R.  427. 

22.  Derisory  oath.  By  this  term  in  the 
civil  law  is  understood  an  oath  which  one 
of  the  parties  defers  or  refers  back  to  the 
other,  for  the  decision  of  the  cause. 

23.  It  may  be  deferred  in  any  kind  of 
civil  contest  whatever,  in  questions  of  pos- 
session or  of  claim ;  in  personal  actions  and 
in  real.  The  plaintiff  may  defer  the  oath 
to  the  defendant,  whenever  he  conceives  he 
has  not  sufficient  proof  of  the  fact  which  is 
the  foundation  of  his  claim;  and  in  like 
manner,  the  defendant  may  defer  it  to  the 
plaintiff  when  he  has  not  sufficient  proof  of 
his  defence.  The  person  to  whom  the  oath 
is  deferred,  ought  either  to  take  it  or  refer 
it  back,  and  u  he  will  not  do  either,  the 
cause  should  be  decided  against  him.  Poth. 
on  Oblig.  P.  4,  o.  8,  s.  4. 

24.  The  decisory  oath  has  been  practi- 
cally adopted  in  the  district  court  of  the 
United  States,  for  the  district  of  Massachu- 
setts, and  admiralty  causes  have  been  deter- 
mined in  that  court  by  the  oath  decisory ; 
but  the  cases  in  which  this  oath  has  been 
adopted,  have  been  where  the  tender  has 
been  accepted;  and  no  case  is  known  to 
have  occurred  there  in  which  the  oath  has 
been  refused  and  tendered  back  to  the  ad- 
versary.   Dunl.  Adm.  Pr.  290,  291. 

25.  A  judicial  oath  is  a  solemn  decla- 
ration made  in  some  form  warranted  by  law, 
before  a  court  of  justice  or  some  officer  au- 
thorised to  administer  it,  by  which  the  per- 
son who  takes  it  promises  to  tell  the  truth, 


the  whole  truth,  and  nothing  but  the  truth, 
in  relation  to  his  knowledge  of  the  matter 
then  under  examination,  and  appeals  to  God 
for  his  sincerity. 

26.  In  the  civil  law,  a  judicial  oath  is 
that  which  is  given  in  judgment  by  one 
party  to  another.    Dig.  12,  2,  25* 

27.  Oath  in  litem,  in  the  civil  law,  is 
an  oath  which  was  deferred  to  the  complain- 
ant as  to  the  value  of  the  thing  in  dispute 
on  failure  of  other  proof,  particularly  when 
there  was  a  fraud  on  the  part  of  the  defend- 
ant, and  he  suppressed  proof  in  his  posses- 
sion. See  Greenl.  Ev.  6848 ;  Tait  on  Ev. 
280 ;  1  Vera.  207  ;  1  Eq.  Cas.  Ab.  229  ; 
1  Greenl.  R.  27 ;  1  Teates,  R.  34 ;  12  Yin. 
Ab.  24.  In  general  the  oath  of  the  party 
cannot,  by  the  common  law,  be  received  to 
establish  his  claim,  but  to  this  there  are  ex- 
ceptions. The  oath  in  litem  is  admitted  in 
two  classes  of  cases :  1.  Where  it  has  been 
already  proved,  that  the  party  against  whom 
it  is  offered  has  been  guilty  of  some  fraud 
or  other  tortious  or  unwarrantable  act  of 
intermeddling  with  the  complainant's  goods, 
and  no  other  evidence  can  be  had  of  the 
amount  of  damages.  As,  for  example, 
where  a  trunk  of  goods  was  delivered  to  a 
shipmaster  at  one  port  to  be  carried  to  an- 
other, and,  on  the  passage,  he  broke  the 
trunk  open  and  rifled  it  of  its  contents  ;  in 
an  action  by  the  owners  of  the  goods  against 
the  shipmaster,  the  facts  above  mentioned 
having  been  proved  aliunde,  the  plaintiff 
was  held  a  competent  witness  to  testify  as 
to  the  contents  of  the  trunk.  1  Greenl. 
27 ;  and  see  10  Watts,  885  ;  1  Greenl.  Ev. 
6  848;  1  Teates,  84;  2  Watts,  220  j  1 
Gilb.  Ev.  by  Lofl%  244.  2.  The  oath  in 
litem  is  also  admitted  on  the  ground  of 
public  policy,  where  it  is  deemed  essential 
to  the  purposes  of  justice.  Tait  on  Ev. 
280.  But  this  oath  is  admitted  only  on  the 
ground  of  necessity.  An  example  may  be 
mentioned  of  a  case  where  a  statute  can 
receive  no  execution,  unless  the  party  inter- 
ested be  admitted  as  a  witness.  16  Pet.  208. 

28.  A  promissory  oath  is  an  oath  taken, 
by  authority  of  law,  by  which  the  party 
declares  that  he  will  fulfil  certain  duties 
therein  mentioned,  as  the  oath  which  an 
alien  takes  on  becoming  naturalised,  that 
he  will  support  the  constitution  of  the 
United  States;  the  oath  which  a  judge 
takes  that  he  will  perform  the  duties  of  his 
office.  The  breach  of  this  does  not  involve 
the  party  in  the  legal  crime  or  punishment 
of  perjury. 
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29.  A  suppletory  oath  in  the  civil  and 
ecclesiastical  law,  is  an  oath  required  by  the 
judge  from  either  party  in  a  cause,  upon 
half  proof  already  made,  which  being  joined 
to  half  proof,  supplies  the  evidence  required 
to  enable  the  judge  to  pass  upon  the  subject. 
Vide  Str.  80  ;  3  Bl.  Com.  270. 

30.  A  purgatory  oath  is  one  by  which 
one  destroys  the  presumptions  which  were 
against  him,  for  he  is  then  said  to  purge 
himself,  when  he  removes  the  suspicions 
which  were  against  him ;  as,  when  a  man  is 
in  contempt  for  not  attending  court  as  a 
witness,  he  may  purge  himself  of  the  con- 
tempt, by  swearing  to  a  fact  which  is  an 
ample  excuse.    See  Purgation. 

OBEDIENCE.  The  performance  of  a 
command. 

2.  Officers  who  obey  the  command  of 
their  superiors,  having  jurisdiction  of  the 
subject-matter,  are  not  responsible  for  their 
acts.  A.  sheriff  may  therefore  justify  a 
trespass  under  an  execution,  when  the  court 
has  jurisdiction,  although  irregularly  issued. 
3  Chit.  Pr.  75 ;  Ham.  N.  P.  48. 

3.  A  child,  an  apprentice,  a  pupil,  a 
mariner,  and  a  soldier,  owe  respectively 
obedience  to  the  lawful  commands  of  the 
parent,  the  master,  the  teacher,  the  captain 
of  the  ship,  and  the  military  officer  having 
command;  and  in  case  of  disobedience, 
submission  may  be  enforced  by  correction, 
(q.  v.) 

OBIT.  That  particular  solemnity  or 
office  for  the  dead,  which  the  Roman  Ca- 
tholic church  appoints  to  be  read  or  per- 
formed over  the  body  of  a  deceased  mem- 
ber of  that  communion  before  interment; 
also  the  office  which,  upon  the  anniversary 
of  his  death,  was  frequently  used  as  a-  com- 
memoration or  observance  of  the  day.  2 
Cro.  51 ;  Dyer,  313. 

OBLATION,  eccl.  law.  In  a  general 
sense  the  property  which  accrues  to  the 
church  by  any  right  or  title  whatever ;  but, 
in  a  more  limited  sense,  it  is  that  which  the 
priest  receives  at  the  altar,  at  the  celebra- 
tion of  the  eucharist.     Ayl.  Par.  392. 

OBLIGATION.  In  its  general  and 
most  extensive  sense,  obligation  is  synony- 
mous with  duty.  In  a  more  technical 
meaning,  it  is  a  tie  which  binds  us  to  pay 
or  to  do  something  agreeably  to  the  laws 
and  customs  of  the  country  in.  which  the 
obligation  is  made.  Just.  Inst.  1.  3,  t.  14. 
The  term  obligation  also  signifies  the  instru- 
ment or  writing  by  which  the  contract  is 
witnessed.     And  in  another  sense,  an  obli- 


gation is  said  to  be  a  bond  containing  a 
penalty,  with  a  condition  annexed  for  the 
payment  of  money,  performance  of  cove- 
nants or  the  like;  it  differs  from  a  bill, 
which  is  generally  without  a  penalty  or  con- 
dition, though  it  may  be  obligatory.  Co. 
Litt.  172.  It  is  also  defined  to  be  a  deed 
whereby  a  man  binds  himself  under  a  pe- 
nalty to  do  a  thing.  Com.  Dig.  Obligation, 
A.  The  word  obligation,  in  its  most  tech- 
nical signification,  ex  vi  termini,  imports  a 
sealed  instrument.  2  S.  &  R.  502  ;  6  Verm* 
40 ;  1  Blackf.  241 ;  Harp.  R.  434  ;  2 
Porter,  19 ;  1  Bald.  129.  See  1  Bell's 
Com.  b.  3,  p.  1,  c.  1,  page  293 ;  Bouv. 
Inst.  Index,  h.  t. 

2.  Obligations  are  divided  into  imper- 
fect obligations,  and  perfect  obligations. 

3.  Imperfect  obligations  are  those  which 
are  not  binding  on  us  as  between  man  and 
man,  and  for  the  non-performance  of  which 
we  are  accountable  to  God  only ;  such  as 
charity  or  gratitude.  In  this  sense  an 
obligation  is  a  mere  duty.  Poth.  Ob.  art. 
Prel.  n.  1. 

4.  A  perfect  obligation  is  one  which 
gives  a  right  to  another  to  require  us  to 
give  him  something  or  not  to  do  something. 
These  obligations  are  either  natural  or 
moral,  or  they  are  civil. 

5.  A  natural  or  moral  obligation  is  one 
which  cannot  be  enforced  by  action,  but 
which  is  binding  on  the  party  who  makes 
it,  in  conscience  and  according  to  natural 
justice.  As  for  instance,  when  the  action 
is  barred  by  the  act  of  limitation,  a  natural 
obligation  still  subsists,  although  the  civil 
obligation  is  extinguished.  5  Binn.  573. 
Although  natural  obligations  cannot  be  en- 
forced by  action,  they  have  the  following 
effect:  1.  No  suit  will  lie  to  recover  back 
what  has  been  paid,  or  given  in  compliance 
with  a  natural  obligation.  1  T.  R.  285 ; 
1  Dall.  184.  2.  A  natural  obligation  is  a 
sufficient  consideration  for  a  new  contract. 
5  Binn.  33  ;  2  Binn.  591 ;  Yelv.  41,  a,  n. 
1 ;  Cowp.  290 ;  2  Bl.  Com.  445 ;  3  B.  & 
P.  249,  n. ;  2  East,  506 ;  8  Taunt.  811 ; 
5  Taunt.  36 ;  Yelv.  41,  b.  note ;  3  Piok. 
207;  Chit.  Contr.  10. 

6.  A  civil  obligation  is  one  which  has 
a  binding  operation  in  law,  vinculum  juris, 
and  which  gives  to  the  obligee  the  right  of 
enforcing  it  in  a  court  of  justice ;  in  other 
words,  it  is  an  engagement  binding  on  the 
obligor.  12  Wheat.  R.  318,  337 ;  4  Wheat. 
R.  197. 

7.  Civil  obligations  are  divided    into 
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express  and  implied,  pare  and  conditional, 
primitive  and  secondary,  principal  and  ac- 
cessory, absolute  and  alternative,  determi- 
nate and  indeterminate,  divisible  and  indivi- 
sible, single  and  penal,  and  joint  and  several. 
They  are  also  purely  persona],  purely  real, 
and  both  real  and  mixed  at  the  same  time. 

8.  Express  or  conventional  obligations 
are  those  by  which  the  obligor  binds  him- 
self in  express  terms  to  perform  his  obliga- 
tion. 

9.  An  implied  obligation  is  one  which 
arises  by  operation  of  law ;  as,  for  example, 
if  I  send  you  daily  a  loaf  of  bread,  without 
any  express  authority,  and  you  make  use 
of  it  in  your  family,  the  law  raises  an  obli- 
gation on  your  part  to  pay  me  the  value  of 
the  bread. 

10.  A  pure  or  simple  obligation  is  one 
which  is  not  suspended  by  any  condition, 
either  because  it  has  been  contracted  with- 
out condition,  or,  having  been  contracted 
with  one,  it  has  been  fulfilled. 

11.  A  conditional  obligation  is  one  the 
execution  of  which  is  suspended  by  a  con- 
dition which  has  not  been  accomplished,  and 
subject  to  which  it  has  been  contracted. 

12.  A  primitive  obligation,  which  in 
one  sense  may  also  be  called  a  principal 
obligation,  is  one  which  is  contracted  with 
a  design  that  it  should,  itself,  be  the  first 
fulfilled. 

13.  A  secondary  obligation  is  one  which 
is  contracted,  and  is  to  be  performed,  in 
case  the  primitive  cannot  be.  For  example, 
if  I  sell  you  my  house,  I  bind  myself  to 
give  a  title,  but  I  find  I  cannot,  as  the  title 
is  in  another,  then  my  secondary  obligation 
is  to  pay  you  damages  for  my  non-perform- 
ance of  my  obligation. 

14.  A  principal  obligation  is  one  which 
b  the  most  important  object  of  the  engage- 
ment of  the  contracting  parties. 

15.  An  accessory  obligation  is  one  which 
is  dependent  on  the  principal  obligation; 
for  example,  if  I  sell  you  a  house  and  lot 
of  ground,  the  principal  obligation  on  my 
part  is  to  make  you  a  title  for  it ;  the  ac- 
cessory obligation  is  to  deliver  you  all  the' 
title  papers  which  1  have  relating  to  it ;  to 
take  care  of  the  estate  till  it  is  delivered  to 
you,  and  the  like. 

16.  An  absolute  obligation  is  one  which 
gives  no  alternative  to  the  obligor,  but  he  is 
bound  to  fulfil  it  according  to  his  engagement. 

17.  An  alternative  obligation  is,  where 
a  person  engages  to  do,  or  to  give  several 
things  in  such  a  manner  that 'the  payment  of 


one  will  acquit  him  of  all  ;  as  if  A  agrees 
to  give  B,  upon  a  sufficient  consideration,  a 
horse,*  or  one  hundred  dollars.  Poth.  Obi. 
Pt.  2,  o.  3,  art.  6,  No.  245. 

18.  In  order  to  constitute  an  alternative 
obligation,  it  is  necessary  that  two  or  more 
things  should  be  promised  disjunctively; 
where  they  are  promised  conjunctively, 
there  are  as  many  obligations  as  the  things 
which  are  enumerated,  but  where  they  are 
in  the  alternative,  though  they  are  all  due, 
there  is  but  one  obligation,  which  may  be 
discharged  by  the  payment  of  any  of  them. 

19.  The  choice  of  performing  one  of 
the  obligations  belongs  to  the  obligor,  un- 
less it  is  expressly  agreed  that  it  shall 
belong  to  the  creditor.  Dougl.  14;  1  Lord 
Raym.  279 ;  4  N.  S.  167.  If  one  of  the 
acts  is  prevented  by  the  obligee,  or  the  act 
of  God,  the  obligor  is  discharged  from  both. 
See  2  Evans'  Poth.  Ob.  52  to  54 ;  Vin.  Ab. 
Condition,  S  b ;  and  articles  Conjunctive; 
Disjunctive;  Election. 

20.  A  determinate  obligation,  is  one 
which  has  for  its  object  a  certain  thing ;  as 
an  obligation  to  deliver  a  certain  horse 
named  Bucephalus.  In  this  case  the  obli- 
gation can  only  be  discharged  by  delivering 
the  identical  horse. 

21.  An  indeterminate  obligation  is  one 
where  the  obligor  binds  himself  to  deliver 
one  of  a  certain  species ;  as,  to  deliver  a 
horse,  the  delivery  of  any  horse  will  dis- 
charge the  obligation. 

22.  A  divisible  obligation  is  one  which 
being  a  unit  may  nevertheless  be  lawfully 
divided  with  or  without  the  consent  of  the 
parties.  It  is  clear  it  may  be  divided  by 
consent,  as  those  who  made  it,  may  modify 
or  change  it  as  they  please.  But  some 
obligations  may  be  divided  without  the  con- 
sent of  the  obligor ;  as,  where  a  tenant  is 
bound  to  pay  two  hundred  dollars  a  year 
rent  to  his  landlord,  the  obligation  is  entire, 
yet,  if  his  landlord  dies  and  leaves  two  sons, 
each  will  be  entitled  to  one  hundred  dol- 
lars ;  or  if  the  landlord  sells  one  undivided 
half  of  the  estate  yielding  the  rent,  the 
purchaser  will  be  entitled  to  receive  one 
hundred  dollars,  and  the  seller  the  other 
hundred.     See  Apportionment. 

23.  An  indivisible  obligation  is  one 
which  is  not  susoeptible  of  division ;  as,  for 
example,  if  I  promise  to  pay  you  one  hun- 
dred dollars,  you  cannot  assign  one  half  of 
this  to  another,  so  as  to  give  him  a  right 
of  action  against  me  for  his  share*  See 
Divisible. 


266 


OBL 


OBL 


24.  A  single  obligation  is  one  without 
any  penalty ;  as,  where  I  simply  promise  to 
pay  yon  one  hundred  dollars.  This  is  called 
a  single  bill,  when  it  is  under  seal. 

25.  A  penal  obligation  is  one  to  which 
is  attached  a  penal  clause  which  is  to  be 
enforced,  if  the  principal  obligation  be  not 
performed.  In  general  equity  will  relieve 
against  a  penalty,  on  the  fulfilment  of  the 
principal  obligation.  See  Liquidated  da- 
mages; Penalty. 

26.  A  joint  obligation  is  one  by  which 
several  obligors  promise  to  the  obligee  to 
perform  the  obligation.  When  the  obliga- 
tion it  only  joint  and  the  obligors  do  not 
promise  separately  to  fulfil  their  engage- 
ment they  must  be  all  sued,  if  living,  to 
compel  the  performance ;  or,  if  any  be  dead, 
the  survivors  must  all  be  sued.  See  Parties 
to  actions. 

27.  A  several  obligation  is  one  by  which 
one  individual,  or  if  there  be  more,  several 
individuals  bind  themselves  separately  to 
perform  the  engagement.  In  this  case  each 
obligor  may  be  sued  separately,  and  if  one 
or  more  be  dead,  their  respective  executors 
may  be  sued.     See  Parties  to  actions. 

28.  The  obligation  is  purely  personal 
when  the  obligor  binds  himself  to  do  a 
thing ;  as  if  I  give  my  note  for  one  thou- 
sand dollars,  in  that  case  my  person  only  is 
bound,  for  my  property  is  liable  for  the 
debt  only  while  it  belongs  to  me,  and,  if  I 
lawfully  transfer  it  to  a  third  person,  it  is 
discharged. 

29.  The  obligation  is  personal  in  an- 
other sense,  as  when  the  obligor  binds 
himself  to  do  a  thing,  and  he  provides  his 
heirs  and  executors  shall  not  be  bound ;  as, 
for  example,  when  he  promises  to  pay  a 
certain  sum  yearly  during  his  life,  and  the 
payment  is  to  cease  at  his  death. 

30.  The  obligation  is  real  when  real 
estate,  and  not  the  person,  is  liable  to  the 
obligee  for  the  performance.  A  familiar 
example  will  explain  this :  when  an  estate 
owes  an  easement,  as  a  right  of  way,  it  is 
the  thing  and  not  the  owner  who  owes  the 
easement.  Another  instance  occurs  when 
a  person  buys  an  estate  which  has  been 
mortgaged,  subject  to  the  mortgage,  he  is 
not  liable  for  the  debt,  though  his  estate  is. 
In  these  cases  the  owner  has  an  interest 
only  because  he  is  seised  of  the  servient 
estate,  or  the  mortgaged  premises,  and  he 
may  discharge  himself  by  abandoning  or 
parting  with  the  property. 

31.  The  obligation  is  both  personal  and 


real  when  the  obligor  has  bound  himself, 
and  pledged  his  estate  for  the  fulfilment  of 
his  obligation. 

OBLIGATION  OF  CONTRACTS.  By 
this  expression,  which  is  used  in  the  consti- 
tution of  the  United  States,  is  meant  a  legal 
and  not  merely  a  moral  duty.  4  Wheat. 
107.  The  obligation  of  contracts  consists 
in  the  necessity  under  which  a  man  finds 
himself  to  do,  or  to  refrain  from  doing 
something.  This  obligation  consists  gene- 
rally both  in  faro  legis  and  in  faro  consci- 
entuej  though  it  does  at  times  exist  in  one 
of  these  only.  It  is  certainly  of  the  first, 
that  in  faro  legis  9  which  the  framers  of  the 
constitution  spoke,  when  they  prohibited 
the  passage  of  any  law  impairing  the  obli- 
gation of  contracts.  1  Harr.  Lend.  Rep. 
Lo.  161.  See  Impairing  the  obligation  of 
contracts. 

OBLIGEE  or  CREDITOR,  contracts. 
The  person  in  favor  of  whom  some  obliga- 
tion is  contracted,  whether  such  obligation 
be  to  pay  money,  or  to  do,  or  not  to  do 
something.  Louis.  Code,  art.  3522,  No.  11. 

2.  Obligees  are  either  several  or  joint , 
an  obligee  is  several  when  the  obligation  is 
made  to  him  alone ;  obligees  are  joint  when 
the  obligation  is  made  to  two  or  more,  and, 
in  that  event,  each  is  not  a  creditor  for  his 
separate  share,  unless  the  nature  of  the 
subject  or  the  particularity  of  the  expres- 
sion in  the  instrument  lead  to  a  different 
conclusion.  2  Evans'  Poth.  56  j  Dyer 
350  a,  pi.  20 ;  Hob.  172 ;  2  Brownl.  207  ; 
Yelv.  177  ;  Cro.  Jac.  251. 

QBLIGOR  or  DEBTOR.  The  person 
who  has  engaged  to  perform  some  obligation. 
Louis.  Code,  art.  3522,  No.  12.  The  word 
obligor,  in  its  more  technical  signification,  is 
applied  to  designate  one  who  makes  a  bond. 

2.  Obligors  are  joint  and  several.  They 
are  joint  when  they  agree  to  pay  the  obliga- 
tion jointly,  and  then  the  survivors  only  are 
liable  upon  it  at  law,  but  in  equity  the 
assets  of  a  deceased  joint  obligor  may  be 
reached.  1.  Bro.  C.  R.  29 ;  2  Yes.  101 ; 
Id.  371.  They  are  several  when  one  or 
more  bind  themselves  each  of  them  sepa- 
rately to  perform  the  obligation.  In  order  to 
beoome  an  obligor,  the  party  must  actually, 
either  himself  or  by  his  attorney,  enter  into 
the  obligation,  and  execute  it  as  his  own. 
If  a  man  sign  and  seal  a  bond  as  his  own, 
and  deliver  it,  he  will  be  bound  by  it, 
although  his  name  be  not  mentioned  in  the 
bond.  4  Stew.  R.  479 ;  4  Hay w  R.  239 ; 
4  MoCord,  R.  203 j   7  Cowen,  R.  484 ;   2 
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Bail.  R.  190  ;  Brayt.  38 ;  2  H.  &  M.  398 ; 

5  Mass.  R.  538 ;  2  Dana,  R.  463  ;  4  Munf. 
R.  380  j  4  Dev.  272.  When  the  obligor 
signs  between  the  penal  part  and  the  con- 
dition, still  the  latter  will  be  a  part  of  the 
instrument.  7  Wend,  Rep.  345 ;  3H.  & 
M.  144. 

3.  The  execution  of  a  bond  by  the  ob- 
ligor with  a  blank,  and  a  verbal  authority 
to  nil  it  up,  and  it  is  afterwards  filled  up, 
does  not  bind  the  obligor,  unless  it  is  re- 
delivered, or  acknowledged  or  adopted.  1 
Yerg.  R.  69, 149 ;  1  Hill,  Rep.  267 ;  2  N. 

6  M.  125 ;  2  Brock.  R.  64 ;  1  Ham.  R. 
368 ;  2  Dev.  R.  369 ;  6  Gill  &  John.  250 ; 
but  see  contra;  17  Serg.  &  R.  438 ;  and  see 
6  Serg.  &  Rawle,  308  ;  Wright,  R.  742. 

OBREPTION,  civil  law.  Surprise.  Dig. 
3,  5,  8, 1.     Vide  Surprise. 

OBSCENITY,  crim.  law.  Suoh  in- 
decenoy  as  is  calculated  to  promote  the 
violation  of  the  law,  and  the  general  cor- 
ruption of  morals. 

2.  The  exhibition  of  an  obscene  picture 
is  an  indictable  offence  at  common  law, 
although  not  charged  to  have  been  exhibited 
in  public,  if  it  be  averred  that  the  picture 
was  exhibited  to  sundry  persons  for  money. 
2  Serg.  &  Rawle,  91. 

TO  OBSERVE,  civil  law.  To  perform 
that  which  has  been  prescribed  by  some  law 
or  usage.     Dig.  1,  3,  32. 

OBSOLETE.  This  term  is  applied  to 
those  laws  which  have  lost  their  efficacy, 
without  being  repealed. 

2.  A  positive  statute,  unrepealed,  can 
never  be  repealed  by  non-user  alone.  4 
Yeates,  Rep.  181  j  Id.  215  j  1  Browne's 
Rep.  Appx.  28 ;  13  Serg.  &  Rawle,  447. 
The  disuse  of  a  law  is  at  most  only  pre- 
sumptive evidence  that  society  has  consented 
to  such  a  repeal ;  however  this  presumption 
may  operate  on  an  unwritten  law,  it  cannot 
in  general  act  upon  one  which  remains  as  a 
legislative  act  on  the  statute  book,  because 
no  presumption  can  set  aside  a  certainty.  A 
written  law  may  indeed  become  obsolete 
when  the  object  to  which  it  was  intended  to 
apply,  or  the  occasion  for  whioh  it  was  en- 
acted, no  longer  exists.  1  P.  A.  Browne's 
R.  App.  28.  "  It  must  be  a  very  strong 
case,"  says  Chief  Justice  Tilghman,  "to 
justify  the  court  in  deciding,  that  an  act 
standing  on  the  statute  book,  unrepealed,  is 
obsolete  and  invalid.  I  will  not  say  that 
such  case  may  not  exist — where  there  has 
been  a  non-user  for  a  great  number  of 
years — where,  from  a  change  of  times  and 
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manners,  an  ancient  sleeping  statute  would 
do  great  mischief,  if  suddenly  brought  into 
action — where  a  long  practice  inconsistent 
with  .it  has  prevailed,  and,  specially,  where 
from  other  and  latter  statutes  it  might  be 
inferred  that  in  the  apprehension  of  the 
legislature,  the  old  one  was  not  in  force." 
13  Serg.  &  Rawle,  452 ;  Rutherf.  Inst.  B. 
2,  c.  6,  s.  19 ;  Merl.  Repert.  mot  Desue- 
tude. 

OBSTRUCTING  PROCESS,  crim.  law. 
The  act  by  which  one  or  more  persons  at- 
tempt to  prevent,  or  do  prevent,  the  execu- 
tion of  lawful  process. 

2.  The  officer  must  be  prevented  by 
actual  violence,  or  by  threatened  violence, 
accompanied  by  the  exercise  of  force,  or  by 
those  having  capacity  to  employ  it,  by  which 
the  officer  is  prevented  from  executing  his 
writ ;  the  officer  is  not  required  to  expose 
his  person  by  a  personal  conflict  with  the 
offender.  2  Wash.  C.  C.  R.  169.  See  3 
Wash.  C.  C.  R.  335. 

3.  This  is  an  offence  against  public  justice 
of  a  very  high  and  presumptuous  nature ; 
and  more  particularly  so  where  the  obstruc- 
tion is  of  an  arrest  upon  criminal  process : 
a  person  opposing  an  arrest  upon  criminal 
process  beoomes  thereby  particeps  criminis; 
that  is,  an  accessary  in  felony,  and  a  prin- 
cipal in  high  treason.  4  Bl.  Com.  128 ; 
2  Hawk.  c.  17,  s.  1 ;  1  Russ.  on  Cr.  360 : 
vide  Ing.  Dig.  159 ;  2  Gallis.  Rep.  15  ;  2 
Chit.  Criminal  Law,  145,  note  a. 

OCCUPANCY.  The  taking  possession 
of  those  things  corporeal  which  are  without 
an  owner,  with  an  intention  of  appropriating 
them  to  one's  own  use.  Pothier  defines  it 
to  be  the  title  by  which  one  acquires  pro- 
perty  in  a  thing  which  belongs  to  nobody, 
by  taking  possession  of  it,  with  design  of 
acquiring  it.  Tr.  du  Dr.  de  Propriete  n. 
20.  The  Civil  Code  of  Lo.  art.  3375,  nearly 
following  Pothier,  defines  occupancy  to  be 
"  a  mode  of  acquiring  property  by  which  a 
thing,  whioh  belongs  to  nobody,  becomes  the 
property  of  the  person  who  took  possession 
of  it,  with  an  intention  of  acquiring  a  right 
of  ownership  in  it." 

2.  To  constitute  oooupanoy  there  must 
be  a  taking  of  a  thing  corporeal,  belonging 
to  nobody,  with  an  intention  of  becoming 
the  owner  of  it. 

.  3. — 1.  The  taking  must  be  such  as  the 
nature  of  the  thing  requires;  if,  for  ex- 
ample, two  persons  were  walking  on  the 
sea-shore,  and  one  of  them  should  perceive 
a  precious  stone,  and  say  he  claimed  it  as 
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his  own,  he  would  acquire  no  property  in  it 
by  occupancy,  if  the  other  seized  it  first. 

4. — 2.  The  thing  must  he  susceptible  of 
being  possessed ;  an  incorporeal  right,  there- 
fore, as  an  annuity,  could  not  be  claimed  by 
occupancy. 

5. — 3.  The  thing  taken  must  belong  to 
nobody ;  for  if  it  were  in  the  possession  of 
another  the  taking  would  be  larceny,  and  if  it 
had  been  lost  and  not  abandoned,  the  taker 
would  have  only  a  qualified  property  in  it, 
and  would  hold  the  possession  for  the  owner. 

6. — 4.  The  taking  must  have  been  with 
an  intention  of  becoming  the  owner;  if 
therefore  a  person  non  compos  mentis 
should  take  such  a  thing  he  would  not  ac- 
quire a  property  in  it,  because  he  had  no 
intention  to  do  so.     Co.  Litt.  41,  b. 

7.  Among  the  numerous  ways  of  ac- 
quiring property  by  occupancy,  the  following 
are  considered  as  the  most  usual. 

8. — 1.  Goods  captured  in  war,  from  pub- 
lic enemies,  were,  by  the  common  law,  ad- 
judged to  belong  to  the  captors.  Finch's 
law,  28,  178 ;  1  Wills.  211 ;  1  Chit.  Com. 
Law,  377  to  512 ;  2  Wooddes.  435  to  457 ; 
2  Bl.  Com.  401.  But  by  the  law  of  na- 
tions such  things  are  now  considered  as 
primarily  vested  in  the  sovereign,  and  as 
belonging  to  individual  captors  only  to  the 
extent  and  under  such  regulations  as  posi- 
tive laws  may  prescribe.  2  Kent's  Com. 
290.  By  the  policy  of  law,  goods  belong- 
ing to  an  enemy  are  considered  as  not  being 
the  property  of  any  one.  Lecon's  Elem.  du 
Dr.  Rom.  §  348 ;  2  Bl.  Com.  401. 

9. — 2.  When  movables  are  casually  lost 
by  the  owner  and  unreclaimed*  or  designedly 
abandoned  by  him,  they  belong  to  the  for- 
tunate finder  who  seizes  them,  by  right  of 
occupancy. 

10. — 3.  The,  benefit  of  the  elements, 
the  light,  air,  and  water,  can  only  be  appro- 
priated by  occupancy. 

ll.->— 4.  When  animals  ferae  naturae  are 
captured,  they  become  the  property  of  the 
occupant  while  he  retains  the  possession; 
for  if  an  animal  so  taken  should  escape,  the 
captor  loses  all  the  property  he  had  in  it. 
2  Bl.  Com.  403. 

12. — 5.  It  is  by  virtue  of  his  occupancy 
that  the  owner  of  lands  is  entitled  to  the 
emblements. 

13. — 6.  Property  acquired  by  accession, 
is  also  grounded  on  the  right  of  occupancy. 

14. — 7.  Goods  acquired  by  means  of 
xonfusion  may  be  referred  to  the  same  right. 

15. — 8.  The  right  of  inventors  of  ma- 


chines or  of  authors  of  literary  productions 
is  also  founded  on  occupancy. 

Vide,  generally,  Kent,  Com.  Lect.  36; 
16  Vin.  Ab.  69 ;  Bac.  Ab.  Estate  for  life 
and  occupancy;  1  Brown's  Civ.  Law,  234; 
4  Toull.  n.  4 ;  Lecons  du  Droit  Rom.  §  342, 
et  seq. ;  Bouv.  Inst.  Index,  h.  t. 

OCCUPANT  or  OCCUPIER.  One  who 
has  the  actual  use  or  possession  of  a  thing. 

2.  He  derives  his  title  of  occupancy 
either  by  taking  possession  of  a  thing  with- 
out an  owner,  or  by  purchase,  or  gift  of 
the  thing  from  the  owner,  or  it  descends  to 
him  by  due  course  of  law. 

3.  When  the  occupiers  of  a  house  are 
entitled  to  a  privilege  in  consequence  of 
such  occupation,  as  to  pass  along  a  way,  to 
enjoy  a  pew,  and  the  like,  a  person  who  oc- 
cupies a  part  of  such  house,  however  small, 
is  entitled  to  some  right,  and  cannot  be  de- 
prived of  it.  2  B.  &  A.  164 ;  S.  C.  Eng. 
C.  L.  R.  50 ;  1  Chit.  Pr.  209, 210 ;  4  Com. 
Dig.  64 ;  5  Com.  Dig.  199. 

OCCUPATION.  Use  or  tenure;  as, 
the  house  is  in  the  occupation  of  A  B.  A 
trade,  business  or  mystery ;  as  the  occupa- 
tion of  a  printer.     Occupancy,  (q.  v.) 

2.  In  another  sense  ocoupatioa  signifies 
a  putting  out  of  a  man's  freehold  in  time 
of  war.  Co.  Litt.  s.  412.  See  Depen- 
dency;  Possession. 

OCCUPAVIT.  The  name  of  a  writ, 
which  lies  to  recover  the  possession  of  lands, 
when  they  have  been  taken  from  the  pos- 
session of  the  owner  by  occupation,  (q.  v.) 
3  Tho.  Co.  Litt.  41. 

OCCUPIER.  One  who  is  in  the  enjoy- 
ment of  a  thing. 

2.  He  may  be  the  occupier  by  virtue 
of  a  lawful  contract,  either  express  or  im- 
plied, or  without  any  contract.  The  oc- 
cupier is,  in  general,  bound  to  make  the 
necessary  repairs  to  premises  he  occupies : 
the  cleansing  and  repairing  of  drains  and 
sewers,  therefore,  is  prima  facie  the  duty  of 
him  who  occupies  the  premises.  3  Q.  B.  R. 
449 ;  S.  C.  43  Eng.  C.  Lf  R.  814. 

OCHLOCRACY.  A  government  where 
the  authority  is  in  the  hands  of  the  multi- 
tude ;  the  abuse  of  a  democracy.  Vau- 
m&ne,  Diet,  du  Language  Politique. 

ODHALL  RIGHT,  the  same  as  allo- 
dial. 

OF  COURSE.  That  which  may  be 
done,  in  the  course  of  legal  proceedings, 
without  making  any  application  to  the 
court ;  that  which  is  granted  by  the  court 
without  further  inquiry,  upon  its    being 
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asked ;  as,  a  role  to  plead  is  a  matter  of 
course. 

OFFENCE,  crimes.  The  doing  that 
which  a  penal  law  forbids  to  be  done,  or 
omitting  to  do  what  it  commands ;  in  this 
sense  it  is  nearly  synonymous  with  crime, 
(q.  v.)  In  a  more  confined  sense,  it  may 
be  considered  as  having  the  same  meaning 
with  misdemeanor,  (q.  v.)  but  it  differs  from 
it  in  this,  that  it  is  not  indictable,  bat  pun- 
ishable summarily  by  the  forfeiture  of  a 
penalty.     1  Chit.  Prao.  14. 

OFFER,  contracts.  A  proposition  to  do 
a  tiling. 

2.  An  offer  ought  to  contain  a  right,  if 
accepted,  of  compelling  the  fulfilment  of 
the  contract,  and  this  right  when  not  ex- 
pressed, is  always  implied. 

3.  By  virtue  of  his  natural  liberty,  a 
man  may  change  his  will  at  any  time,  if  it 
is  not  to  the  injury  of  another;  he  may, 
therefore,  revoke  or  recall  his  offers,  at  any 
time  before  they  have  been  accepted ;  and, 
in  order  to  deprive  him  of  this  right,  the 
offer  must  have  been  accepted  on  the  terms 
in  which  it  was  made.  10  Yes.  438  ;  2  C. 
k  P.  558. 

4.  Any  qualification  of,  or  departure 
from  those  terms,  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  party 
who  made  it.  4  Wheat.  R.  225  ;  3  John. 
R.  534 ;  7  John.  470 ;  6  Wend.  103. 

5.  When  the  offer  has  been  made,  the 
party  is  presumed  to  be  willing  to  enter 
into  the  contract  for  the  time  limited,  and, 
if  the  time  be  not  fixed  by  the  offer,  then 
until  it  be  expressly  revoked,  or  rendered 
nugatory  by  a  contrary  presumption.  6 
Wend.  103.  See  8  S.  &  R.  243  ;  1  Pick. 
278 ;  10  Pick.  826 ;  12  John.  190 ;  9  Por- 
ter, 605 ;  1  Bell's  Com.  326, 5th  ed. ;  Poth. 
Vente,  n.  32 ;  1  Bouv.  Inst.  n.  577,  et  seq.; 
and  see  Acceptance  of  contracts ;  Assent ; 
Bid. 

OFFICE.  An  office  is  a  right  to  exer- 
cise a  public  function  or  employment,  and 
to  take  the  fees  and  emoluments  belonging 
to  it.  Shelf,  on  Mortm.  797 ;  Cruise,  Dig. 
Index,  h.  t. ;  3  Serg.  &  R.  149. 

2.  Offices  may  be  classed  into  civil  and 
military. 

3. — 1.  Civil  offices  may  be  classed  into 
political,  judicial,  and  ministerial. 

4. — 1.  The  political  offices  are  such  as 
are  not  connected  immediately  with  the  ad- 
ministration of  justice,  or  the  execution  of 
the  mandates  of  a  superior  officer ;  the  office 
of  the  president  of  the  United  States,  of 


the  heads  of  departments,  of  the  members 
of  the  legislature,  are  of  this  number. 

5. — 2.  The  judicial  offices  are  those 
which  relate  to  the  administration  of  justice, 
and  which  must  be  exercised  by  persons  of 
sufficient  skill  and  experience  in  the  duties 
which  appertain  to  them. 

6. — 3.  Ministerial  offices  are  those  which 
give  the  officer  no  power  to  judge  of  the 
matter  to  be  done,  and  require  him  to  obey 
the  mandates  of  a  superior.  7  Mass.  280. 
See  5  Wend.  170  ;  10  Wend.  514 ;  8  Verm. 
512;  Breese,  280.  It  is  a  general  rule, 
that  a  judicial  office  cannot  be  exercised  by 
deputy,  while  a  ministerial  may. 

7.  In  the  United  States,  the  tenure  of 
office  never  extends  beyond  good  behaviour. 
In  England,  offices  are  public  or  private. 
The  former  affect  the  people  generally,  the 
latter  are  such  as  concern  particular  dis- 
tricts, belonging  to  private  individuals.  In 
the  United  States,  all  offices,  according  to 
the  above  definition,  are  public ;  but  in 
another  sense,  employments  of  a  private 
nature  are  also  called  offices ;  for  example, 
the  office  of  president  of  a  bank,  the  office 
of  director  of  a  corporation.  For  the  in- 
compatibility of  office,  see  Incompatibility ; 
4  S.  &  R.  277 ;  4  Inst.  100 ;  Com  Dig.  h. 
t.,  B.  7  ;  and  vide,  generally,  3  Kent,  Com. 
362 ;  Cruise,  Dig.  tit.  25 ;  Ham.  N.  P.  283 ; 
16  Vin.  Ab.  101 ;-  AyliftVs  Parerg.  395 ; 
Poth.  Traite  des  Choses,  §  2 ;  Amer.  Dig. 
h.  t. ;  17  S.  &  R.  219. 

8. — 2.  Military  offices  consist  of  such  as 
are  granted  to  soldiers  or  naval  officers. 

9.  The  room  in  which  the  business  of 
an  officer  is  transacted  is  also  called  an 
office,  as  the  land  office.    Vide  Officer. 

Office  book,  evidence.  A  book  kept  in 
a  public  offioe^  not  appertaining  to  a  court, 
authorized  by  the  law  of  any  state. 

2.  An  exemplification,  (q.  v.)  of  any 
such  office  book,  when  authenticated  under 
the  act  of  congress  of  27th  March,  1804, 
Ingers.  Dig.  77,  is  to  have  such  faith  and 
credit  given  to  it  in  every  court  and  office 
within  the  United  States,  as  such  exemplifi- 
cation has  by  law  or  usage  in  the  courts  or 
offices  of  the  state  from  whence  the  same 
has  been  taken. 

Office  copt.  A  transcript  of  a  record  or 
proceeding  filed  in  an  office  established  by 
law,  certified  under  the  seal  of  the  proper 
officer. 

Office  found,  Eng.  law.  When  an  in- 
quisition is  made  to  the  king's  use  of  any- 
thing, by  virtue  of  office  of  him  who  inquires, 
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and  the  inquisition  is  found,  it  is  said  to  be 
office  found. 

Office,  inquest  of.  An  examination 
into  a  matter  by  an  officer  in  virtue  of  his 
office.     Vide  Inquisition. 

OFFICER.  He  who  is  lawfully  invested 
with  an  office, 

2.  Officers  may  be  classed  into,  1.  Ex- 
ecutive ;  as  the  president  of  the  United  States 
of  America,  the  several  governors  of  the 
different  states.  Their  duties  are  pointed 
out  in  the  national  constitution,  and  the 
constitutions  of  the  several  states,  but  they 
are  required  mainly  to  oause  the  laws  to  be 
executed  and  obeyed. 

3. — 2.  The  legislative ;  such  as  members 
of  congress ;  and  of  the  several  state  legis- 
latures. These  offioers  are  confined  in  their 
duties  by  the  constitution,  generally  to  make 
laws,  though  sometimes  in  cases  of  impeach- 
ment, one  of  the  houses  of  the  legislature 
exercises  judicial  functions,  somewhat  simi- 
lar to  those  of  a  grand  jury,  by  presenting 
to  the  other  articles  of  impeachment ;  and 
the  other  house  acts  as  a  court  in  trying 
such  impeachments.  The  legislatures  have, 
besides,  the  power  to  inquire  into  the  con- 
duct of  their  members,  judge  of  their  elec- 
tions, and  the  like. 

4. — 3.  Judicial  officers ;  whose  duties  are 
to  decide  controversies  between  individuals, 
and  accusations  made  in  the  name  of  the 
publio  against  persons  charged  with  a  viola- 
tion of  the  law. 

5.-4.  Ministerial  officers,  or  those  whose 
duty  it  is  to  execute  the  mandates,  lawfully 
issued,  of  their  superiors. 

6. — 5.  Military  officers,  who  have  com- 
mands in  the  army ;  and 

7. — 6.  Naval  officers,  who  are  in  com- 
mand in  the  navy. 

8.  Officers  are  required  to  exercise  the 
functions  which  belong  to  their  respective 
offices.  The  neglect  to  do  so,  may,  in  some 
cases,  subject  the  offender  to  an  indictment; 
1  Teates,  R.  519 ;  and  in  others,  he  will 
be  liable  to  the  party  injured.  1  Yeates, 
R.  506. 

9.  Officers  are  also  divided  into  public 
officers  and  those  who  are  not  public.  Some 
officers  may  bear  both  characters ;  for  exam- 
ple, a  clergyman  is  a  publio  officer  when  he 
acts  in  the  performance  of  such  a  publie 
duty  as  the  marriage  of  two  individuals ;  4 
Conn.  209 ;  and  he  is  merely  a  private  per- 
son when  he  acts  in  his  more  ordinary  call- 
ing of  teaching  his  congregation.  See  4 
Conn.  134 ;  1  Apple.  155. 


OFFICIAL,  cwil  and  canon  laws.  In 
the  ancient  civil  law,  the  person  who  was 
the  minister  of,  or  attendant '  upon,  a  magis- 
trate, was  called  the  official. 

2.  In  the  canon  law,  the  person  to 
whom  the  bishop  generally  commits  the 
charge  of  his  spiritual  jurisdiction,  bears 
this  name.  Wood's  Inst.  30,  505  y  Merl. 
Repert.  h.  t. 

OFFICINA  JUSTITLEk  Eng.  law. 
The  chancery  is  so  called,  because  all  writs 
issue  from  it,  under  the  great  seal,  return- 
able into  the  courts  of  common  law. 

OFFICIO,  EX.  By  virtue  of  one's 
office.    Vide  Ex  officio;  3  Bl.  Com.  447. 

OHIO.  The  name  of  one  of  the  new 
states  of  the  United  States  of  America.  It 
was  admitted  into  the  Union  by  virtue  of 
the  act  of  congress,  entitled  "  An  act  to 
enable  the  people  of  the  eastern  division  of 
the  territory  north-west  of  the  river  Ohio, 
to  form  a  constitution  and  state  government, 
and  for  the  admission  of  such  state  into  the 
Union,  on  an  equal  footing  with  the  original 
states,  and  for  other  purposes,"  approved, 
May  30, 1802,  2  Story's  L.  U.  S.  869 ;  by 
which  it  is  enacted, 

§  1.  That  the  inhabitants  of  the  eastern 
division  of  the  territory  north-west  of  the 
river  Ohio,  be,  •  and  they  are  hereby  autho- 
rized to  form  for  themselves  a  constitution 
and  state  government,  and  to  assume  such 
name  as  they  shall  deem  proper ;  and  the 
said  state,  when  formed,  shall  be  admitted 
into  the  Union,  upon  the  same  footing  with 
the  original  states,  in  all  respects  what- 
ever. 

2.—$  2.  That  the  said  state  shall  con- 
sist of  all  the  territory  included  within  the 
following  boundaries,  to  wit :  Bounded  on 
the  east  by  the  Pennsylvania  line,  on  the 
south  by  the  Ohio  river,  to  the  mouth  of  the 
Great  Miami  river,  on  the  west  by  the  line 
drawn  due  north  from  the  mouth  of  the 
Great  Miami  aforesaid,  and  on  the  north  by 
an  east  and  west  line  drawn  through  the 
southerly  extreme  of  lake  Michigan,  running 
east,  after  intersecting  the  due  north  line 
aforesaid,  from  the  mouth  of  the  Great 
Miami,  until  it  shall  intersect  lake  Erie,  or 
the  territorial  line,  and  thence,  with  the 
same,  through  lake  Erie,  to  the  Pennsylva- 
nia line  aforesaid :  Provided,  That  congress 
shall  be  at  liberty,  at  any  time  hereafter, 
either  to  attach  all  the  territory  lying  east 
of  the  line  to  be  drawn  due  north  from  the 
mouth  of  the  Miami  aforesaid  to  the  territo- 
rial line,  and  north  of  an  east  and  west  line 
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drawn  through  the  southerly  extreme  of  lake 
Michigan,  running  east  as  aforesaid  to  lake 
Erie,  to  the  aforesaid  state,  or  dispose  of  it 
otherwise,  in  conformity  to  the  fifth  article 
of  compact  between  the  original  states  and 
the  people  and  states  to  be  formed  in  the 
territory  north-west  of  the  river  Ohio. 

3.  By  virtue  of  the  authority  given 
them  by  the  act  of  congress,  the  people  of 
the  eastern  division  of  said  territory  met 
in  convention  at  Chillicothe,  on  Monday,  the 
first  day  of  November,  1802,  by  which  they 
did  ordain  and  establish  the  constitution  and 
form  of  government,  and  did  mutually  agree 
with  each  other  to  form  themselves  into  a 
free  and  independent  state,  by  the  name  of 
The  State  of  Ohio.  This  constitution  has 
been  superseded  by  the  present  one,  which 
was  adopted  in  18ol.  The  powers  of  the 
government  are  separated  into  three  distinct 
branches,  the  legislative,  the  executive,  and 
the  judicial. 

4.— 1st.  By  article  2,  the  legislative  de- 
partment is  constituted  as  follows  : 

5. — §  1.  The  legislative  power  of  this 
state  shall  be  vested  in  a  general  assembly, 
which  shall  consist  of  a  senate,  and  house 
of  representatives. 

6. — §  2.  Senators  and  representatives 
shall  be  elected  biennally,  by  the  electors  in 
the  respective  counties  or  districts,  on  the 
second  Tuesday  of  October ;  their  term  of 
office  shall  commence  on  the  first  day  of 
January  next  thereafter,  and  continue  two 
years. 

7. — §  3.  Senators  and  representatives 
shall  have  resided  in  their  respective  coun- 
ties, or  districts,  one  year  next  preceding 
their  election,  unless  they  shall  have  been 
absent  on  the  public  business  of  the  United 
States,  or  of  this  state.  * 

8.— §  4.  No  person  holding  office  under 
the  authority  of  the  United  States,  or  any 
lucrative  office  under  the  authority  of  this 
state,  shall  be  eligible  to,  or  have  a  seat  in, 
the  general  assembly;  but  this  provision 
shall  not  extend  to  township  officers,  justices 
of  the  peace,  notaries  public,  or  officers  of 
the  militia. 

9,—-$  5.  No  person  hereafter  convicted 
of  an  embezzlement  of  the  public  funds, 
shall  hold  any  office  in  this  state  ;  nor  shall 
any  person,  holding  publio  money  for  dis- 
bursement, or  otherwise,  have  a  seat  in  the 
general  assembly,  .until  he  shall  have  ac- 
counted for,  and  paid  such  money  into  the 
treasury. 

10.— §  6.    All  regular  sessions  of  the 


general  assembly  shall  commence  on  the 
first  Monday  of  January,  biennially.  The 
first  session,  under  this  constitution,  shall 
commence  on  the  first  Monday  of  January, 
one  thousand  eight  hundred  and  fifty-two. 

11. — §  7.  The  style  of  the  laws  of  this 
state,  shall  be,  "  Be  it  enacted  by  the  Gent' 
red  Assembly  of  the  State  of  Ohio." 

12. — §  8.  The  apportionment  of  this  state 
for  members  of  the  general  assembly,  shall 
be  made  every  ten  years,  after  the  year  one 
thousand  eight  hundred  and  fifty-one,  in  the 
following  manner :  The  whole  population  of 
the  state,  as  ascertained  by  the  federal 
census,  or  in  such  other  mode  as  the  gene- 
ral assembly  may  direct,  shall  be  divided 
by  the  number  "one  hundred,"  and  the 
quotient  shall  be  the  ratio  of  representation 
in  the  house  of  representatives,  for  ten  years 
next  succeeding  such  apportionment. 

13. — §  9.  Every  county,  having  a  popu- 
lation equal  to  one-half  of  said  ratio,  shall 
be  entitled  to  one  representative;  every 
county,  containing  said  ratio,  and  three- 
fourths  over,  shall  be  entitled  to  two  repre- 
sentatives; every  county,  containing  three 
times  said  ratio,  shall  be  entitled  to  three 
representatives :  and  so  on,  requiring  after 
the  first  two,  an  entire  ratio  for  each  addi- 
tional representative. 

14. — §  10.  When  any  county  shall  have 
a  fraction  above  the  ratio,  so  large,  that  be- 
ing multiplied  by  five,  the  result  will  be 
equal  to  one  or  more  ratios,  additional  repre- 
sentatives shall  be  apportioned  for  such 
ratios,  among  the  several  sessions  of  the 
decennial  period,  in  the  following  manner : 
If  there  be  only  one  ratio,  a  representative 
shall  be  allotted  to  the  fifth  session  of  the 
decennial  period ;  if  there  are  two  ratios,  a 
representative  shall  be  allotted  to  the  fourth 
and  third  sessions,  respectively ;  if  three, 
to  the  third,  second,  and  first  sessions,  re- 
spectively; if  four,  to  the  fourth,  third, 
second,  and  first  sessions,  respectively. 

15.—$  11.  Any  county,  forming  with 
another  county  or  counties,  a  representative 
district,  during  one  decennial  period,  if  it 
have  acquired  sufficient  population  at  the 
next  decennial  period,  shall  be  entitled  to  a 
separate  representation,  if  there  shall  be 
left,  in  the  district  from  which  it  shall  have 
been  separated,  a  population  sufficient  for  a 
representative;  but  no  such  change  shall 
be  made,  except  at  the  regular  decennial 
period  for  the  apportionment  of  representa- 
tives. 

16. — §  12.  If,  in  fixing  any  subsequent 
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ratio,  a  county,  previously ,  entitled  to  a 
separate  representation,  shall  have  less  than 
the  number  required  by  the  new  ratio  for  a 
representative,  such  county  shall  be  attached 
to  the  county  adjoining  it,  having  the  least 
number  of  inhabitants ;  and  the  representa- 
tion of  the  district,  so  formed,  shall  be  de- 
termined as  herein  provided. 

17. — §  13.  The  ratio  for  a  senator  shall, 
forever  hereafter,  be  ascertained,  by  dividing 
the  whole  population  of  the  state,  by  the 
number  thirty-five. 

18. — §  14.  The  same  rules  shall  be  ap- 
plied, in  apportioning  the  fractions  of  sena- 
torial districts,  and  in  annexing  districts, 
which  may  hereafter  have  less  than  three- 
fourths  of  a  senatorial  ratio,  as  are  applied 
to  representative  districts. 

19. — §  15.  Any  county  forming  part  of  a 
senatorial  district,  having  acquired  a  popu- 
lation equal  to  a  full  senatorial  ratio,  shall 
be  made  a  separate  senatorial  district,  at 
any  regular  decennial  apportionment,  if  a 
full  senatorial  ratio  shall  be  left  in  the  dis- 
trict from  which  it  shall  be  taken. 

20. — §  16.  For  the  first  ten  years,  after 
the  year  one  thousand  eight  hundred  and 
fifty-one,  the  apportionment  of  representa- 
tives shall  be  as  provided  in  the  schedule, 
and  no  change  shall  ever  be  made  in  the 
principles  of  representation,  as  herein  estab- 
lished, or  in  the  senatorial  districts,  except 
as  above  provided.  All  territory,  belong* 
ing  to  a  county  at  the  time  of  any  appor- 
tionment, shall,  as  to  the  right  of  represen- 
tation and  suffrage,  remain  an  integral  part 
thereof,  during  the  decennial  period. 

21. — §  17.  The  governor,  auditor,  and 
secretary  of  state,  or  any  two  of  them,  shall, 
at  least  six  months  prior  to  the  October 
election,  in  the  year  one  thousand  eight 
hundred  and  sixty-one,  and,  at  each  decen- 
nial period  thereafter,  ascertain  and  deter- 
mine the  ratio  of  representation,  according 
to  the  decennial  census,  the  number  of  re- 
presentatives and  senators  each  county  or 
district  shall  be  entitled  to  elect,  and  for 
what  years,  within  the  next  ensuing  ten 
years,  and  the  governor  shall  cause  the 
same  to  be  published,  in  such  manner  as 
shall  be  directed  by  law. 

22. — §  18.  Every  white  male  citizen  of 
the  United  States,  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  the 
state  one  year  next  preceding  the  election, 
and  of  the  county,  township,  or  ward,  in 
which  he  resides,  such  time  as  may  be  pro- 
vided by  law,  shall  have  the  qualifications 


of  an  elector,  and  be  entitled  to  vote  at  all 
elections. 

23. — §  19.  No  person  shall  be  elected  or 
appointed  to  any  office  in  this  state,  unless 
he  possess  the  qualifications  of  an  elector. 

24. — 3d.  By  article  3,  the  executive  de- 
partment is  constituted  as  follows  : 

25.— §  1.  The  executive  department 
shall  consist  of  a  governor,  lieutenant  go- 
vernor, secretary  of  state,  auditor,  treasurer, 
and  an  attorney  general,  who  shall  be  chosen 
by  the  electors  of  the  state,  on  the  second 
Tuesday  of  October,  and  at  the  places  of 
voting  for  members  of  the  general  assembly. 

26. — §  2.  The  governor,  lieutenant  go- 
vernor, secretary  of  state,  treasurer,  and 
attorney  general,  shall  hold  their  offices  for 
two  years ;  and  the  auditor  for  four  years. 
Their  terms  of  office  shall  commence  on  the 
second  Monday  of  January  next  after  their 
election,  and  continue  until  their  successors 
are  elected  and  qualified. 

27. — §  3.  The  returns  of  every  election 
for  the  officers,  named  in  the  foregoing  sec- 
tion, shall  be  sealed  up  and  transmitted  to 
the  seat  of  government,  by  the  returning 
officers,  directed  to  the  president  of  the 
senate,  who,  during  the  first  week  of  the 
session,  shall  open  and  publish  them,  and 
declare  the  result,  in  the  presence  of  a  ma- 
jority of  the  members  of  each  house  of  the 
general  assembly.  The  person  having  the 
highest  number  of  votes  shall  be  declared 
duly  elected;  but  if  any  two  .or  more  shall 
be  highest,  and  equal  in  votes,  for  the  same 
office,  one  of  them  shall  be  chosen  by  the 
joint  vote  of  both  houses. 

28. — §  4.  Should  there  be  no  session  of 
the  general  assembly  in  January  next  after 
an  election  for  any  of  the  officers  aforesaid, 
the  returns  of  such  election  shall  be  made 
to  the  secretary  of  state,  and  opened,  and 
the  result  declared  by  the  governor,  in  such 
manner  as  may  be  provided  by  law. 

29. — §  5.  The  supreme  executive  power 
of  this  state  shall  be  vested  in  the  governor. 

30. — §  6.  He  may  require  information,  in 
writing,  from  the  officers  in  the  executive 
department,  upon  any  subject  relating  to 
the  duties  of  their  respective  offices ;  and 
shall  see  that  the  laws  are  faithfully  exe- 
cuted. 

31. — §  7.  He  shall  communicate  at  every 
session,  by  message,  to  the  general  assembly, 
the  condition  of  the  state,  and  recommend 
such  measures  as  he  shall  deem  expedient. 

32. — §  8.  He  may,  on  extraordinary  oc- 
casions, convene  the  general  assembly  by 
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proclamation,  and  shall  state  to  both  houses, 
when  assembled,  the  purpose  for  which  they 
have  been  convened* 

33. — §  9.  In  case  of  disagreement  be- 
tween the  two  houses,  in  respect  to  the  time 
of  adjournment,  he  shall  have  power  to  ad- 
journ the  general  assembly  to  such  time  as 
he  may  think  proper,  but  not  beyond  the 
regular  meetings  thereof. 

34. — §  10.  He  shall  be  commander-in- 
chief  of  the  military  and  naval  forces  of  the 
state,  except  when  they  shall  be  called  into 
the  service  of  the  United  States. 

35. — §  11.  He  shall  have  power,  after 
conviction,  to  grant  reprieves,  commuta- 
tions, and  pardons,  for  all  crimes  and 
offences,  except  treason  and  cases  of  im- 
peachment, upon  such  conditions  as  he  may 
think  proper;  subject,  however,  to  such 
regulations,  as  to  the  manner  of  applying 
for  pardons,  as  may  be  prescribed  by  law. 
Upon  conviction  for  treason,  he  may  sus- 
pend the  execution  of  the  sentence,  and 
report  the  case  to  the  general  assembly,  at 
its  next  meeting,  when  the  general  assembly 
shall  either  pardon,  commute  the  sentence, 
direct  its  execution,  or  grant  a  further  re- 
prieve. He  shall  oommunicate  to  the  gene- 
ral assembly,  at  every  regular  session,  each 
case  of  reprieve,  commutation,  or  pardon 
granted,  stating  the  name  and  crime  of  the 
convict,  the  sentence,  its  date,  and  the  date 
of  the  commutation,  pardon,  or  reprieve, 
with  his  reasons  therefor. 

36.—$  12.  There  shall  be  a  seal  of  the 
state,  which  shall  be  kept  by  the  governor, 
and  used  by  him  officially;  and  shall  be 
called  "  The  Great  Seal  of  the  State  of 
Ohio." . 

37. — -§  13.  All  grants  and  commissions 
shall  be  issued  in  the  name,  and  by  the  au- 
thority, of  the  State  of  phio  >  sealed  with 
the  great  seal ;  .signed  by  the  governor,  -and 
countersigned  by  the  secretary  of  state. 

38. — §  14.  No  member  of.  congress,  or 
other  person  holding  office  under  the  au- 
thority of  this  state,  or  of  the  United  States, 
shall  execute  the  office  of  governor,  except 
as  herein  provided. 

39. — §  15.  In  case  of  the  death,  im- 
peachment, resignation,  removal,  or  other 
disability  of  the  governor,  the  powers  and 
duties  of  the  office,  for  the  residue  of  the 
term,  or  until  he  shall  be  acquitted,  or  the 
disability  removed,  shall  devolve  upon  the 
lieutenant  governor. 

40. — 6 16.  The  lieutenant  governor  shall 
be  president  of  the  senate,  but  shall  vote 


only  when  the  senate  is  equally  divided ; 
and  in  case  of  his  absence,  or  impeachment, 
or  when  he  shall  exercise  the  office  of  go- 
vernor, the  senate  shall  choose  a  president 
pro  tempore, 

41. —4  17.  If  the  lieutenant  governor, 
while  executing  the  office  of  governor,  shall 
be  impeached,  displaced,  resign  or  die,  or 
otherwise  become  incapable  of  performing 
the  duties  of  the  office,  the  president  of  the 
senate  shall  act  as  governor,  until  the 
vacanoy  is  filled,  or  the. disability  removed ; 
and  if  the  president  of  the  senate,  for  any 
of  the  above  causes,  shall  be  rendered  inca- 
pable of  performing  the  duties  pertaining 
to  the  office  of  governor,  the  same  shall  de- 
volve upon  the  speaker  of  the  house  of 
representatives. 

42. — §  18.  Should  the  office  of  auditor, 
treasurer,  secretary,  or  attorney  general, 
become  vacant,  for  any  of  the  oauses  speci- 
fied in  the  fifteenth  section  of  this  article, 
the  governor  shall  fill  the  vacanoy  until  the 
disability  is  removed,  or  a  successor  elected 
and  qualified.  Every  such  vacancy  shall 
be  filled  by  election,  at  the  first  general 
election  that  occurs  more  than  thirty  days 
after  it  shall  have  happened ;  and  the  per- 
son chosen  shall  hold  the  office  for  the  full 
term  fixed  in  the  second  section  of  this 
article. 

43. — §  19.  The  officers  mentioned  in  this 
article,  shall,  at  stated  times,  receive,  for 
their  services,  a  compensation  to  be  estab- 
lished by  law,  which  shall  neither  be  in- 
creased nor  dimininshed  during  the  period 
for  which  they  shall  have  been  elected. 

44. — §  20.  The  officers  of  the  executive 
department,  and  of  the  public  state  institu- 
tions, shall,  at  least  five  days  preceding 
each  regular  session  of  the  general  assembly  > 
severally  report  to  the  governor,  who  shall 
transmit  such  reports,  with  his  message,  to 
the  general  assembly. 

45. — 4th.  By  article  4,  the  judicial  de- 
partment is  constituted  as  follows : 

46. — §  1.  The  judicial  power  of  the  state 
shall  be  vested  in  a  supreme  court,  in  dis- 
trict courts,  courts  of  common  pleas,  courts 
of  probate,  justices  of  the  peace,  and  in  such 
other  courts,  inferior  to  the  supreme  court, 
in  one  or  more  counties,  as  the  general  as- 
sembly, may  from  time  to  time  establish. 

47.— §  2.  The  supreme  court  shall  con- 
sist of  five  judges,  a  majority  of  whom  shall 
be  necessary  to  form  a  quorum,  or  to  pro- 
nounce a  decision.  It  shall  have  original 
jurisdiction  in  quo  warranto,  mandamus, 
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habeas  corpus,  and  procedendo,  and  such 
appellate  jurisdiction  as  may  be  provided  by 
law.  It  shall  hold  at  least  one  term  in  each 
year,  at  the  seat  of  government,  and  such 
other  terms,  at  the  seat  of  government,  or 
elsewhere,  as  may  be  provided  by  law.  The 
judges  of  the  supreme  court  shall  be  elected 
by  the  electors  of  the  state  at  large. 

48. — §  3.  The  state  shall  be  divided  into 
nine  common  pleas  districts,  of  which  the 
county  of  Hamilton  shall  constitute  one,  of 
compact  territory,  and  bounded  by  county 
lines ;  and  each  of  said  districts,  consisting 
of  three  or  more  counties,  shall  be  sub- 
divided into  three  parts,  of  compact  terri- 
tory, bounded  by  county  lines,  and  as  nearly 
equal  in  population  as  practicable  ;  in  each 
of  which,  one  judge  of  the  court  of  common 
pleas  for  said  district,  and  residing  therein, 
shall  be  eleoted  by  the  electors  of  said  sub- 
division. Courts  of  common  pleas  shall  be 
held,  by  one  or  more  of  these  judges,  in 
every  county  in  the  district,  as  often  as  may 
be  provided  by  law;  and  more  than  one 
court,  or  sitting  thereof,  may  be  held  at  the 
same  time  in  each  district. 

49. — §  4.  The  jurisdiction  of  the  courts 
of  common  pleas,  and  of  the  judges  thereof, 
shall  be  fixed  by  law. 

50. — §  5.  District  courts  shall  be  com- 
posed of  the  judges  of  the  court  of  common 
pleas  of  the  respective  districts,  and  one  of 
the  judges  of  the  supreme  court,  any  three 
of  whom  shall  be  a  quorum,  and  shall  be 
held  in  each  county  therein,  at  least  once 
in  each  year ;  but,  if  it  shall  be  found  in- 
expedient to  hold  such  court  annually,  in 
each  county,  of  any  district,  the  general 
assembly  may,  for  such  district,  provide 
that  said  court  shall  hold  at  least  three  an- 
nual sessions  therein,  in  not  less  than  three 
places  :  Provided,  that  the  general  assembly 
may,  by  law,  authorize  the  judges  of  each 
district  to  fix  the  times  of  holding  the  courts 
therein. 

51. — 66.  The  district  court  shall  have 
like  original  jurisdiction  with  the  supreme 
court,  and  such  appellate  jurisdiction  as 
may  be  provided  by  law. 

52.-4  7*  There  shall  be  established  in 
each  oounty,  a  probate  court,  which  shall 
be  a  court  of  record,  open  at  all  times,  and 
holden  by  one  judge,  elected  by  the  voters 
of  the  county,  who  shall  hold  his  office  for 
the  term  of  three  years,  and  shall  receive 
sueh  compensation,  payable  out  of  the 
county  treasury,  or  by  fees,  or  both,  as  shall 
be  provided  by  law. 


53. — &  8.  The  probate  court  shall  have 
jurisdiction  in  probate  and  testamentary 
matters,  the  appointment  of  administrators 
and  guardians,  the  settlement  of  the  ac- 
counts of  executors,  administrators  and 
guardians,  and  such  jurisdiction  in  habeas 
corpus,  the  issuing  of  marriage  licenses,  and 
for  the  sale  of  land  by  executors,  administra- 
tors and  guardians,  and  such  other  jurisdic- 
tion, in  any  county,  or  counties,  as  may  be 
provided  by  law. 

54. — §  9.  A  competent  number  of  jus- 
tices of  the  peace  snail  be  elected,  by  the 
electors,  in  each  township  in  the  several 
counties.  Their  term  of  office  shall  be 
three  years,  and  their  powers  and  duties 
shall  be  regulated  by  law. 

55. — §  10.  All  judges,  other  than  those 
provided  for  in  this  constitution,  shall  be 
elected  by  the  electors  of  the  judicial  dis- 
trict for  which  they  may  be  created,  but 
not  for  a  longer  term  of  office  than  five 
years. 

56. — §  11.  The  judges  of  the  supreme 
court  shall,  immediately  after  the  first  elec- 
tion under  this  constitution,  be  classified  by 
lot,  so  that  one  shall  hold  for  the  term  of 
one  year,  one  for  two  years,  one  for  three 
years,  one  for  four  years,  and  one  for  five 
years  ;  and,  at  all  subsequent  elections,  the 
term  of  each  of  said  judges  shall  be  for  five 
years. 

57. — §  12.  The  judges  of  the  courts  of 
common  pleas  shall,  while  in  office,  reside 
in  the  district  for  which  they  are  elected ; 
and  their  term  of  office  shall  be  for  five 
years. 

58. — §  13.  In  ease  the  office  of  any 
judge  shall  become  vacant,  before  the  expi- 
ration of  the  regular  term  for  which  he  was 
elected,  the  vacancy  shall  be  filled  by  ap- 
pointment by  the  governor,  until  a  succes- 
sor is  elected  and  qualified  ;  and  such  suc- 
cessor shall  be  elected  for  the  unexpired 
term,  at  the  first  annual  election  that  occurs 
more  than  thirty  days  after  the  vacancy 
shall  have  happened. 

59. — §  14.  The  judges  of  the  supreme 
court,  and  qf  the  court  of  common  pleas, 
shall,  at  stated  times,  receive  for  their  ser- 
vices, such  compensation  as  may  be  pro- 
vided by  law,  which  shall  not  be  diminished 
or  increased,  during  their  term  of  office ;  but 
they  shall  receive  no  fees  or  perquisites,  nor 
hold  any  other  office  of  profit  or  trust,  under 
the  authority  of  this  state,  or  the  United 
States.  All  votes  for  either  of  them,  for 
any  elective  office,  except  a  judicial  office, 
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under  the  authority  of  this  state,  given  by 
the  general  assembly,  or  the  people,  shall 
be  void. 

60. — §  15.  The  general  assembly  may 
increase  or  diminish  the  number  of  the 
judges  of  the  supreme  court,  the  number 
of  the  districts  of  the  court  of  common 
pleas,  the  number  of  judges  in  any  district ; 
change  the  districts,  or  the  subdivisions 
thereof,  or  establish  other  courts,  whenever 
two-thirds  of  the  members  elected  to  each 
house  shall  concur  therein ;  but  no  such 
change,  addition,  or  diminution,  shall  va- 
cate the  office  of  any  judge. 

61.— 4  16.  There  shall  be  elected  in 
each  county,  by  the  electors  thereof,  one 
clerk  of  the  court  of  common  pleas,  who 
shall  hold  his  office  for  the  term  of  three 
years,  and  until  his  successor  shall  be 
elected  and  qualified.  He  shall,  by  virtue 
of  his  office,  be  clerk  of  all  other  courts  of 
record  held  therein ;  but  the  general  as- 
sembly may  provide  by  law,  for  the  election 
of  a  clerk,  with  a  like  term  of  office,  for 
each  or  any  other  of  the  courts  of  record, 
and  may  authorize  the  judge  of  the  probate 
court  to  perform  the  duties  of  clerk  for  his 
court,  under  such  regulations  as  may  be 
directed  by  law.  Clerks  of  courts  shall  be 
removable  for  such  cause,  and  in  such  man- 
ner, as  shall  be  prescribed  by  law. 

62. — §  17.  Judges  may  be  removed  from 
office,  by  concurrent  resolution  of  both 
houses  of  the  general  assembly,  if  two- 
thirds  of  the  members  elected  to  each  house 
concur  therein  ;  but  no  such  removal  shall 
be  made,  except  upon  complaint,  the  sub- 
stance of  which  shall  be  entered  on  the 
journal,  nor  until  the  party  charged  shall 
have  had  nQtioe  thereof,  and  an  opportunity 
to  be  heard. 

63. — §  18.  The  several  judges  of  the 
supreme  court,  of  the  common  pleas,  and 
of  such  other  courts  as  may  be  created, 
shall,  respectively,  have  and  exercise  such 
power  and  jurisdiction,  at  chambers,  or 
otherwise,  as  may  be  direoted  by  law. 

G4. — §  19.  The  general  assembly  may 
establish  courts  of  conciliation,  and  pre- 
scribe their  powers  and  duties;  but  such 
courts  shall  not  render  final  judgment  in 
any  case,  except  upon  submission,  by  the 
parties,  of  the  matter  in  dispute,  and  their 
agreement  to  abide  such  judgment. 

65.—§  20.  The  style  of  all  process  shall 
ber  "  The  State  of  Ohio ;"  all  prosecutions 
shall  be  carried  on  in  the  name  and  by  the 
authority  of  the  state  of  Ohio;   and  all 
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indictments  shall  conclude,  "  against  the 
peace  and  dignity  of  the  state  of  Ohio." 

OLD  AGE.  This  needs  no  definition. 
Sometimes  old  age  is  the  oause  of  loss  of 
memory  and  of  the  powers  of  the  mind, 
when  fiie  party  may  be  found  non  compos 
mentis.    See  Aged  witness;  Senility. 

Old  natuba  brevtttm.  The  title  of 
an  old  English  book,  (usually  cited  Vet.  N. 
B.)  so  called  to  distinguish  it  from  the  F. 
N.  B.  It  contains  the  writs  most  in  use  in 
the  reign  of  Edward  HE.,  together  with  a 
short  comment  on  the  application  and  pro- 
perties of  each  of  them. 

Old  tenures.  The  title  of  a  small 
tract,  which,  as  its  title  denotes,  contains  an 
account  of  the  various  tenures  by  which 
land  was  holden  in  the  reign  of  Edward  III. 
This  tract  was  published  in  1719,  with  notes 
and  additions,  with  the  eleventh  edition  of 
the  First  Institutes,  and  reprinted  in  8vo. 
in  1764,  by  Serjeant  Hawkins,  in  a  Selec- 
tion of  Coke's  Law  Tracts. 

OLERON  LAWS.  The  name  of  a  ma- 
ritime code.     Vide  Laws  of  Oleron. 

OLIGARCHY.  This  name  is  given  to 
designate  the  power  which  a  few  oitizens  of 
a  state  have  usurped,  which  ought  by  the 
constitution  to  reside  in  the  people.  Among 
the  Romans  the  government  degenerated 
several  times  into  an  oligarchy ;  for  ex- 
ample, under  the  decemvirs,  when  they 
became  the  only  magistrates  in  the  com- 
monwealth. 

OLOGRAPH.  When  applied  to  wills 
or  testaments,  this  term  signifies  that  they 
are  wholly  written  by  the  testator  himself. 
Vide  Civil  Code  of  Louisiana,  art.  1581 : 
Code  Civil,  970 ;  5  Tonll.  n.  357 ;  1  Stuart's 
(L.C.)R.327;  2  Bouv.  Inst.  n.  2139 ;  and 
see  Testament,  Olographic;  Will,  Ologra- 
phic. 

OMISSION.  An  omission  is  the  neglect 
to  perform  what  the  law  requires. 

2.  When  a  public  law  enjoins  on  certain 
officers  duties  to  be  performed  by  them  for 
the  public,  and  they  omit  to  perform  them, 
they  may  be  indicted :  for  example,  super- 
visors of  the  highways  are  required  to  re- 
pair the  public  roads ;  the  neglect  to  do  so 
will  render  them  liable  to  be  indioted. 

3.  When  a  nuisance  arises  in  conse- 
quence of  an  omission,  it  cannot  be  abated 
if  it  be  a  private  nuisance  without  giving 
notice,  when  such  notice  can  be  given. 
Vide  Branches;   Commission;  Nuisance; 

Trees. 
OMNIA   PERFORMAVIT.     A  good 
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plea  in  bar,  where  all  the  covenants  are  in 
the  affirmative.     1  Gh-eenl.  R.  189. 

OMNIUM,  mercant.  law.  A  term  used 
to  express  the  aggregate  value  of  the  dif- 
ferent stocks  in  which  a  loan  is  usually 
funded.     2  Esp.  Rep.  361 ;  7  T.  R.  630. 

ONERARI  NON.  The  name  of  a  plea 
by  which  the  defendant  says  that  he  ought 
not  to  be  charged.  It  is  used  in  an  action 
of  debt.     1  Saund.  290,  n.  a. 

ONERIS  FERENDI,  civil  law.  The 
name  of  a  servitude  by  which  the  wall  or 
pillar  of  one  house  is  bound  to  sustain  the 
weight  of  the  buildings  of  the  neighbor. 

2.  The  owner  of  the  servient  building 
is  bound  to  repair  and  keep  it  sufficiently 
strong  for  the  weight  it  has  to  bear.  Dig. 
8,  2,  23  ;  2  Bouv.  Inst.  n.  1627. 

ONEROUS  CAUSE,  civU  law.  A  va- 
luable consideration. 

Onerous  contract,  civil  law.  One 
made  for  a  consideration  given  or  promised, 
however  small.  Civ.  Code  of  Lo.  art. 
1767. 

Onerous  gift,  civil  law.  The  gift  of 
a  thing  subject  to  certain  charges  which 
the  giver  has  imposed  on  the  donee.  Poth. 
h.  t. 

ONUS  PROBANDI,  evidence.  The 
burden  of  the  proof. 

2.  It  is  a  general  rule  that  the  party 
who  alleges  the  affirmative  of  any  pro- 
position shall  prove  it.  It  is  also  a  general 
rule  that  the  onus  probandi  lies  upon  the 
party  who  seeks  to  support  his  case  by  a 
particular  fact  of  which  he  is  supposed  to 
be  cognizant ;  for  example,  when  to  a  plea 
of  infancy,  the  plaintiff  replies  a  promise 
after  the  defendant  had  attained  his  age,  it 
is  sufficient  for  the  plaintiff  to  prove  the 
promise,  and  it  lies  on  the  defendant  to 
show  that  he  was  not  of  age  at  the  time. 
1  Term.  Rep.  648.  But  where  the  negative 
involves  a  criminal  omission  by  the  party, 
and  consequently  where  the  law,  by  virtue 
of  the  general  principle,  presumes  his  inno- 
cence, the  affirmative  of  the  fact  is  also  pre- 
sumed. Vide  11  Johns.  R.  513 ;  19  Johns. 
R.  345 ;  9  M.  R.  48  ;  3  N.  S.  576. 

3.  In  general,  wherever  the  law  pre- 
sumes the  affirmative,  it  lies  on  the  party 
who  denies  the  fact,  to  prove  the  negative  ; 
as,  when  the  law  raises  a  presumption  as  to 
the  continuance  of  life ;  the  legitimacy  of 
children  born  in  wedlock ;  or  the  satisfac- 
tion of  a  debt.  Vide,  generally,  1  Phil. 
Ev.  156  :  1  Stark.  Ev.  376  ;  Roscoe's  Civ. 
Ev.  51 ;    Roscoe's  Cr.  Ev.  55  ;    B.  N.  P. 


298 ;  2  Gall.  485  ;  1  McCord,  573 ;  12  Vin 
Ab.  201 ;  4  Bouv.  Inst.  n.  4411. 

4.  The  party  on  whom  the  onus  pro- 
bandi lies  is  entitled  to  begin,  notwithstand- 
ing the  technical  form  of  the  proceedings. 

1  Stark.  ,Ev.  584  ;  3  Bouv.  Inst.  n.  3043. 

TO  OPEN— OPENING.  To  open  a 
case  is  to  make  a  statement  of  the  plead- 
ings in  a  case,  which  is  called  the  opening. 

2.  The  opening  should  be  concise,  very 
distinct  and  perspicuous.  Its  use  is  to 
enable  the  judge  and  jury  to  direct  their 
attention  to  the  real  merits  of  the  case,  and 
the  points  in  issue.    1  Stark.  R.  439  ;  S.  C. 

2  E.  C.  L.  R.  462  ;    2Stark.  R.  31  j  S.  C 

3  Eng.  C.  L.  R.  230. 

3.  The  opening  address  or  speech  is  that 
made  immediately  after  the  evidence  has 
been  closed;  such  address  usually  states, 
1st.  The  full  extent  of  the  plaintiff's  claims, 
and  the  circumstances  under  which  they  are 
made,  to  show  that  they  are  just  and  rea- 
sonable. 2d.  At  least  an  outline  of  the 
evidence  by  which  those  claims  are  to  be 
established.  3d.  The  legal  grounds  and 
authorities  in  favor  of  the  claim  or  of  the 
proposed  evidence.  4th.  An  anticipation 
of  the  expected  defence,  and  statement  of 
the  grounds  on  which  it  is  futile,  either  in 
law  or  justice,  and  the  reasons  why  it  ought 
to  fail.  3  Chit.  Pr.  881 ;  3  Bouv.  Inst.  n. 
3044,  et  seq.  To  open  a  judgment,  is  to 
set  it  aside. 

To  open  a  credit.  When  a  banker 
accepts  or  pays  a  bill  of  exchange  drawn  on 
him,  by  a  correspondent,  who  has  not  fur- 
nished him  with  funds,  he  is  said  to  open  a 
credit  with  the  drawer.     Pardess.  n.  29. 

OPEN  COURT.  The  term  sufficiently 
explains  its  meaning.  By  the  constitution 
of  some  states,  and  by  the  laws  and  prac- 
tice of  all  the  others,  the  courts  are  required 
to  be  kept  open,  that  is,  free  access  is  ad- 
mitted in  courts  to  all  persons  who  have  a 
desire  to  enter  there,  while  it  can  be  done 
without  creating  disorder. 

2.  In  England,  formerly,  the  parties 
and  probably  their  witnesses  were  admitted 
freely  in  the  courts,  but  all  other  persons 
were  required  to  pay  in  order  to  obtain  ad- 
mittance. Stat.  13  Edw.  I.,  c.  42,  and  44 ; 
Barr.  on  the  Stat.  126,  7.  See  Prin.  of 
Pen.  Law,  165. 

Open  policy.  An  open  policy  is  one 
in  which  the  amount  of  the  interest  of  the 
insured  is  not  fixed  by  the  policy,  and  is  to 
be  ascertained  in  case  of  loss.    Vide  Policy. 

OPENING  A  JUDGMENT.    The  act 
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of  the  court  by  which  a  judgment  is  so  far 
annulled  that  it  cannot  be  executed,  but 
which  still  retains  some  qualities  of  a  judg- 
ment ;  as,  for  example,  its  binding  opera- 
tion or  lien  upon  the  real  estate  of  the 
defendant. 

2.  The  opening  of  the  judgment  takes 
place  when  some  person  haying  an  interest 
makes  affidavit  to  facts,  which  if  true  would 
render  the  execution  of  such  judgment  in- 
equitable. The  judgment  is  opened  so  as  to 
be  in  effect  an  award  of  a  collateral  issue  to 
try  the  facts  alleged  in  the  affidavit.  6 
Watts  k  Serg.  493,  494. 

OPERATION  OF  LAW.  This  term 
is  applied  to  those  rights  which  are  cast 
upon  a  party  by  the  law,  without  any  act 
of  hjs  own ;  as,  the  right  to  an  estate  of  one 
who  dies  intestate,  is  east  upon  the  heir  at 
law,  by  operation  of  law ;  when  a  lessee  for 
life  enfeoffs  him  in  reversion,  or  when  the 
lessee  and  lessor  join  in  a  feoffment,  or 
when  a  lessee  for  life  or  years  accepts  a 
new  lease  or  demise  from  the  lessor,  there  is 
a  surrender  of  the  first  lease  by  operation  of 
law.  9B.&C.298;  5B.  &C.  269;  2B. 
&  A.  119 ;  5  Taunt.  518. 

OPERATIVE.  A  workman  ;  one  em- 
ployed to  perform  labor  for  another. 

2.  This  word  is  used  in  the  bankrupt 
law  of  19th  August,  1841,  s.  5,  which  di- 
rects that  any  person  who  shall  have  per- 
formed any  labor  as  an  operative  in  the 
service  of  any  bankrupt  shall  be  entitled  to 
receive  the  full  amount  of  wages  due  to 
him  for  such  labor,  not  exceeding  twenty- 
five  dollars  ;  provided  that  such  labor  shall 
have  been  performed  within  six  months 
next  before  the  bankruptcy  of  his  em- 
ployer. 

3.  Under  this  act  it  has  been  decided 
that  an  apprentice  who  had  done  work  be- 
yond a  task  allotted  to  him  by  his  master, 
commonly  called  overwork,  under  an  agree- 
ment on  the  part  of  the  master  to  pay  for 
such  work,  was  entitled  as  an  operative. 
1  Penn.  Law  Journ.  368.  See  3  Rob.  Adm. 
R.  237  ;  2  Cranch,  240,  270. 

OPINION,  practice.  A  declaration  by 
a  counsel  to  his  client  of  what  the  law  is, 
according  to  his  judgment,  on  a  statement 
of  facts  submitted  to  him.  The  paper  upon 
which/  an  opinion  is  written  is,  by  a  figure 
of  speech,  also  called  an  opinion. 

2.  The  counsel  should  as  far  as  prac- 
ticable give,  1.  A  direct  and  positive 
opinion,  meeting  the  point  and  effect  of  the 
question  ;  and-  separately,  if  the  questions 


proposed  were  properly  divisible  into 
several.  2.  The  reasons,  succinctly  stated, 
in  support  of  such  opinion.  3.  A  reference 
to  the  statute,  rule  or  decision  on  the  sub- 
ject. 4.  When  the  facts  are  susceptible  of 
a  small  difference  in  the  statement,  a  sug- 
gestion of  the  probability  of  such  variation. 
5.  When  some  important  fact  is  stated  as 
resting  principally  on  the  statement  of  the 
party  interested,  a  suggestion  ought  to  be 
made  to  inquire  how  that  fact  is  to  be 
proved.  6.  A  suggestion  of  the  proper 
process  or  pleadings  to  be  adopted.  7.  A 
suggestion  of  what  precautionary  measures 
ought  to  be  adopted.  As  to  the  value  of 
an  opinion,  see  4  Penn.  St.  R.  28. 

Opinion,  evidence.  An  inference  made, 
or  conclusion  drawn,  by  a  witness  from 
facts  known  to  him. 

2.  In  general  a  witness  cannot  be  asked 
his  opinion  upon  a  particular  question,  for 
he  is  called  to  speak  of  facts  only.  But  to 
this  general  rule  there  are  exceptions ; 
where  matters  of  skill  and  judgment  are  in- 
volved, a  person  competent  particularly  to 
understand  such  matters,  may  be  asked  his 
opinion,  and  it  will  be  evidence.  4  Hill, 
129 ;  1  Denio,  281 ;  2  Scam.  297  ;  2  N.  H. 
Rep.  480 ;  2  Story,  R.  421 ;  see  8  W.  &  S. 
61;  1  McMullan,  56.  For  example,  an 
engineer  may  be  called  to  say  what,  in  his 
opinion,  is  the  cause  that  a  harbor  has  been 
blocked  up.  3  Dougl.  R.  158;  S.  C.  26 
Eng.  C.  L.  Rep.  63 ;  1  Phil.  Ev.  276  ;  4 
T.  R.  498.  A  ship  builder  may  be  asked 
his  opinion  on  a  question  of  sea-worthiness. 
Peake,  N.  P.  C.  25  ;  10  Bingh.  R.  57  ;  25 
Eng.  Com.  Law  Rep.  28. 

3.  Medical  men  are  usually  examined 
as  to  their  judgment  with  regard  to  the 
cause  of  a  person's  death,  who  has  suffered 
by  violence.  Vide  Death.  Of  the  sanity, 
1  Addams,  244,  or  impotency,  3  Philm.  14, 
of  an  individual.  Professional  men  are, 
however,  confined  to  state  facts  and  opinions 
within  the  scope  of  their  professions,  and 
are  not  allowed  to  give  opinions  on  things 
of  which  the  jury  can  as  well  judge.  5 
Rogers'  Rec.  26 ;  4  Wend.  320  ;  3  Fairf. 
398 ;  3  Dana,  382  ;  1  Pennsyl.  161 ;  2 
Halst.  244 ;  7  Verm.  161 ;  6  ftand.  704  ;  4 
Yeates,  262  ;  9  Conn.  102 ;  3  N.  H.  Rep. 
349 ;  5  H.  &  J.  438. 

4.  The  unwritten  or  common  law  of 
foreign  countries  may  be  proved  by  the 
opinion  of ''witnesses  possessing  professional 
skill.  Story's  Confl.  of  Laws,  530;  1 
Cranch,  12,  38 ;  2  Cranch,  236 ;  6  Pet 
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Rep.  763  ;  Pet.  C.  C.  R.  225  ;  2  Wash.  C. 
C.  R.  175  ,  Id.  1 ;  5  Wend.  Rep.  875  ;  2 
Id.  411 ;  8  Pick.  Rep.  293 ;  4  Conn.  R. 
517 ;  6  Conn.  R.  486  ;  4  Bibb,  R.  73  ;  2 
Marsh.  Rep.  609 ;  5  Harr.  &  John.  86  ;  1 
Johns.  Rep.  385  ;  3  Johns.  Rep.  105 ;  14 
Mass.  R.  455 ;  6  Conn.  R.  508 ;  1  Verm. 
R.  336 ;  15  Serg.  &  Rawle,  87  ;  1  Louis.  R. 
153 ;  3  Id.  53  ;  6  Cranch,  274.  Vide  also 
14  Serg.  &  Rawle,  137 ;  3  N.  Hamp.  R. 
349  j  3  Yeates,  527 ;  1  Wheel.  C.  C.  Rep. 
205  ;  6  Rand.  R.  704 ;  2  Russ.  on  Cr.  623 ; 
4  Camp.  R.  155  ;  Russ.  &  Ry.  456 ;  2  Esp. 
C.  58  ;  Foreign  Laws;  3  Phillim.  R.  449 ; 
1  Eccl.  R.  291. 

Opinion,  judgment.  A  collection  of 
reasons  delivered  by  a  judge  for  giving  the 
judgment  he  is  about  to  pronounce:  the 
judgment  itself  is  sometimes  called  an 
opinion. 

2.  Such  an  opinion  ought  to  be  a  per- 
fect syllogism,  the  major  of  which  should  be 
the  law  ;  the  minor,  the  fact  to  be  decided  ; 
and  the  consequence,  the  judgment  which 
declares  that  to  be  conformable  or  contrary 
to  law. 

8.  Opinions  are  judicial  or  extra- 
judicial ;  a  judicial  opinion  is  one  which  is 
given  on  a  matter  which  is  legally  brought 
before  the  judge  for  his  decision  ;  4n  extra- 
judicial opinion,  is  one  which  although  given 
in  court,  is  not  necessary  to  the  judgment ; 
Vauchan,  382  ;  1  Hale's  Hist.  141 ;  and 
whether  given  in  or  out  of  court,  is  no  more 
than  the  prolatum  of  him  who  gives  it,  and 
has  no  legal  efficacy.  4  Penn.  St.  R.  28. 
Vide  Reason. 

OPPOSITION,  practice.  The  act  of 
a  creditor  who  declares  his  dissent  to  a 
debtor's  being  discharged  under  the  in- 
solvent laws. 

OPPRESSOR.  One  who  having  public 
authority  uses  it  unlawfully  to  tyrannize 
over  another ;  as,  if  he  keep  him  in  prison 
until  he  shall  do  something  which  he  is  not 
lawfully  bound  to  do. 

2.  To  charge  a  magistrate  with  being 
an  oppressor,  is  therefore  actionable.  1 
Stark.  Sland.  185. 

OPPROBRIUM,  civil  law.  Ignominy ; 
shame ;  infamy,  (q.  v.) 

OPTION.  Choice;  Election;  (q.  v.) 
where  the  subject  is  considered. 

OR.  This  syllable  in  the  termination  of 
words  has  an  active  signification,  and 
usually  denotes  the  doer  of  an  act ;  as,  the 
grantor,  he  who  makes  a  grant ;  the  vendor, 
he  who  makes  a  sale ;  the  feoffor,  he  who 


makes  a  feoffment.  Litt  s.  57 ;  1  Bl.  Com. 
140,  n. 

ORACULUM,  civil  law.  The  name  of 
a  kind  of  decisions  given  by  the  Roman 
emperors. 

ORAL.  Something  spoken  in  contra- 
distinction to  something  written ;  as  oral 
evidence,  which  is  evidence  delivered  ver- 
bally by  a  witness. 

ORATOR,  practice.  A  good  man, 
skilful  in  speaking  well,  and  who  employs  a 
perfect  eloquence  to  defend  causes  either 
public  or  private.  Dupin,  Profession 
d'Avocat,  torn.  1,  p.  19. 

2.  In  chancery,  the  party  who  files  a 
bill  calls  himself  in  those  pleadings  your 
orator.  Among  the  Romans,  advocates 
were  called  orators.     Code,  1,  8,  33,  1. 

ORDAIN.  To  ordain  is  to  make  an 
ordinance,  to  enact  a  law. 

2.  In  the  constitution  of  the  United 
States,  the  preamble  declares  that  the  peo- 
ple "  do  ordain  and  establish  this  constitu- 
tion for  the  United  States  of  America." 
The  3d  article  of  the  same  constitution  de- 
clares, that  "  the  judicial  power  shall  be 
vested  in  one  supreme  court,  and  in  such 
inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish."  See  1 
Wheat.  R.  304,  324;  4  Wheat.  R.  816, 
402. 

ORDEAL.  An  ancient  superstitious 
mode  of  trial.  When  in  a  criminal  case  the 
accused  was  arraigned,  he  might  select  the 
mode  of  trial  either  by  Ood  and  his  country, 
that  is,  by  jury ;  or  by  Ood  only,  that  is  by 
ordeal. 

2.  The  trial  by  ordeal  was  either  by  fire 
or  by  water.'  Those  who  were  tried  by  the 
former  passed  barefooted  and  blindfolded 
over  nine  hot  glowing  ploughshares ;  or 
were  to  carry  burning  irons  in  their  hands ; 
and  accordingly  as  they  escaped  or  not, 
they  were  acquitted  or  condemned.  The 
water  ordeal  was  performed  either  in  hot  or 
cold  water.  In  cold  water,  the  parties  sus- 
pected were  adjudged  innocent,  if  their 
bodies  were  not  borne  up  by  the  water  con- 
trary to  the  course,  of  nature ;  and  if,  after 
putting  their  bare  arms  or  legs  into  scalding 
water  they  came  out  unhurt,  they  were 
taken  to  be  innocent  of  the  crime. 

3.  It  was  impiously  supposed  that  Ood 
would,  by  the  mere  contrivance  of  man, 
exercise  his  power  in  favor  of  the  innocent. 
4  Bl.  Com.  842 ;  2  Am.  Jur.  280.  For  a 
detailed  account  of  the  trial  by  ordeal,  see 
Herb.  Antiq.  of  the  Inns  of  Court,  146. 
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ORDER,  government.  By  this  expres- 
sion is  understood  the  several  bodies  which 
compose  the  state.  In  ancient  Rome,  for 
example,  there  were  three  distinct  orders; 
namely,  that  of  the  senators,  that  of  the 
patricians,  and  that  of  the  plebeians. 

2.  In  the  United  States  there  are  no 
orders  of  men,  all  men  are  equal  in  the  eye 
of  the  law,  except  that  in  some  states 
slavery  has  been  entailed  on  them  while 
they  were  colonies,  and  it  still  exists,  in 
relation  to  some  of  the  African  race ;  but 
these  have  no  particular  rights.  Vide 
Rank. 

Order,  contracts.  An  indorsement  or 
short  writing  put  upon  the  back  of  a  nego- 
tiable bill  or  note,  for  the  purpose  of  passing 
the  title  to  it,  and  making  it  payable  to 
another  person. 

2.  When  a  bill  or  note  is  payable  to 
order,  which  is  generally  expressed  by  this 
formula,  «  to  A  B,  or  order,"  or  "  to  the 
order  of  A  B,"  in  this  case  the  payee,  A  B, 
may  either  receive  the  money  secured  by 
such  instrument,  or  by  his  order,  which  is 
generally  done  by  a  simple  indorsement, 
(q.  v.)  pass  the  right  to  receive  it  to 
another.  But  a  bill  or  note  wanting  these 
words,  although  not  negotiable,  does  not 
lose  the  general  qualities  of  such  instru- 
ments. 6  T.  R.  123 ;  6  Taunt.  328  ;  Russ. 
&  Ry.  C.  C.  300 ;  3  Caines,  137  ;  9  John. 
217.  Vide  Bill  of  Exchange;  Indorsement. 

8.  An  informal  bill  of  exchange  or  a 
paper  which  requires  one  person  to  pay  or 
deliver  to  another  goods  on  account  of  the 
maker  to  a  third  party,  is  called  an  order. 

Order,  French  law.  The  act  by  which 
the  rank  of  preferences  of  claims,  among 
creditors  who  have  liens  over  the  price 
which  arises  out  of  the  sale  of  an  immova- 
ble subject,  is  ascertained,  is  called  order. 
Dalloz,  Diet.  h.  t. 

Order  of  filiation.  The  name  of  a 
judgment  rendered  by  two  justices,  having 
jurisdiction  in  such  case,  in  which  a  man 
therein  named  is  adjudged  to  be  the  puta- 
tive father  of  a  bastard  child;  and  it  is 
farther  adjudged  that  he  pay  a  certain  sum 
for  its  support. 

2.  The  order  must  bear  upon  its  face, 
1st,  That  it  was  made  upon  the  complaint 
of  the  township,  parish,  or  other  place, 
where  the  child  was  born  and  is  chargeable. 
2d.  That  it  was  made  by  justices  of  the 
peace  having  jurisdiction.  Salk.  122,  pi. 
6;  2  Ld.-Raym.  1197.  3d.  The  birth 
place  of  the  child.    4th.  The  examination  I 


of  the  putative  father  and  of  the  mother ; 
but,  it  is  said,  the  presence  of  the  putative 
father  is  not  requisite,  if  he  has  been  sum- 
moned. Cald*  R.  308.  5th.  The  judgment 
that  the  defendant  is  the  putative  father  of 
the  child.  Sid.  363 ;  Stile,  154 ;  Dalt.  52 ; 
Dougl.  662.  6th.  That  he  shall  maintain 
the  child  as  long  as  he  shall  be  chargeable 
to  the  township,  parish,  or  other  place, 
which  must  be  named.  Salk.  121,  pi.  2 ; 
Comb.  232.  But  the  order  may  be  that  the 
father  shall  pay  a  certain  sum  weekly  as 
long  as  the  child  is  chargeable  to  the 
public.  Stile,  134;  Vent.  210.  7th.  It 
must  be  dated,  signed,  and  sealed  by  the 
justices.  Such  order  cannot  be  vacated  by 
two  other  justices.  15  John.  R.  208  ;  see 
8  Cowen,  R.  623 ;  4  Cowen,  R.  253 ;  12 
John.  R.  195 ;  2  Blackf.  R.  42. 

Ordeb  nisi.  A  conditional  order  which 
is  to  be  confirmed  unless  something  be 
done,  which  has  been  required,  by  a  time 
specified.  Eden.  Inj.  122. 

ORDERS.  Rules  made  by  a  court  or 
other  competent  jurisdiction.  The  formula 
is  generally  in  these  words :  //  is  ordered, 
&rc.  # 

2.  Orders  also  signify  the  instructions 
given  by  the  owner  to  the  captain  or  com- 
mander of  a  ship  which  he  is  to  follow  in 
the  course  of  the  voyage. 

ORDINANCE,  legislation.  A  law,  a 
statute,  a  decree. 

2.  This  word  is  more  usually  applied  to 
the  laws  of  a  corporation,  than  to  the  acts 
of  the  legislature ;  as  the  ordinances  of  the 
city  of  Philadelphia.  The  following  ac- 
count of  the  difference  between  a  statute 
and  an  ordinance  is  extracted  from  Bac. 
Ab.  Statute,  A.  "  Where  the  proceeding 
consisted  only  of  a  petition  from  parlia- 
ment, and  an  answer  from  the  king,  these 
were  entered  on  the  parliament  roll ;  and 
if  the  matter  was  of  a  public  nature,  the 
whole  was  then  styled  an  ordinance;  if, 
however,  the  petition  and  answer  were  not 
only  of*  a  public,  but  a  novel  nature,  they 
were  then  formed  into  an  act  by  the  king, 
with  the  aid  of  his  council  and  judges,  and 
entered  on  the  statute  roll."  See  Harg.  & 
But.  Co.  Litt.  159  b,  notis ;  3  Reeves,  Hist. 
Eng.  Law,  146. 

3.  According  to  Lord  Coke,  the  differ- 
ence between  a  statute  and  an  ordinance  is, 
that  the  latter  has  not  had  the  assent  of 
the  king,  lords,  and  commons,  but  is  made 
merely  by  two  of  those  powers.  4  Inst.  25. 
See  Barr.  on  Stat.  41,  note  (x). 
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Ordinance  of  1787.  An  act  of  con- 
gress which  regulates  the  territories  of  the 
United  States.  It  is  printed  in  8  Story,  L. 
U.  S.  2073.  Some  partp  of  this  ordinance 
were  designed  for  the  temporary  govern- 
ment of  the  territory  north-west  of  the 
river  Ohio,  while  other  parts  were  intended 
to  be  permanent,  and  are  now  in  force.  1 
McLean,  R.  337  ;  2  Missouri  R.  20 ;  2  Mis- 
souri R.  144 ;  2  Missouri  R.  214 ;  5  How. 
U.  S.  R.  215. 

ORDINARY,  civil  and  eccles.  law.  An 
officer  who  has  original  jurisdiction  in  his 
own  right  and  not  by  deputation. 

2.  In  England  the  ordinary  is  an  officer 
who  has  immediate  jurisdiction  in  ecclesias- 
tical causes.    Co.  Litt.  344j. 

3.  In  the  United  States,  the  ordinary 
possesses,  in  those  states  where  such  officer 
exists,  powers  vested  in  him  by  the  consti- 
tution and  acts  of  the  legislature.  In  South 
Carolina,  the  ordinary  is  a  judicial  officer. 
1  Rep.  Const.  Ct.  267  :  2  Rep.  Const.  Ct. 
384. 

ORDINATION,  civil  and  eccles.  law. 
The  act  of  conferring  the  orders  of  the 
church  upon  an  individual.    Nov.  137. 

ORE  TENUS.  Verbally ;  orally.  Form- 
erly the  pleadings  of  the  parties  were  ore 
tenus,  and  the  practice  is  said  to  have  been 
retained  till  the  reign  of  Edward  the  Third. 
3  Reeves,  95;  Steph.  PL  29;  and  vide 
Bract.  372,  b. 

2.  In  chancery  practice,  a  defendant 
may  demur  at  the  bar  ore  tenus;  3  P. 
Wms.  370 ;  if  he  has  not  sustained  the  de- 
murrer on  the  record.  1  Swanst.  R.  288  ; 
Mitf.  PL  176 ;  6  Ves,  779 ;  8  Ves.  405  ; 
17  Ves.  215,  216. 

OREGON.  The  name  of  a  territory  of 
the  United  States  of  America.  This  terri- 
tory was  established  by  the  act  of  congress 
of  August  14,  1848 ;  and  this  act  is  the 
fundamental  law  of  the  territory. 

2. — Sect.  2.  The  executive  power  and 
authority  in  and  over  said  territory  of  Ore- 
gon shall  be  vested  in  a  governor,  who  shall 
hold  his  office  for  four  years,  and  until  his 
successors  shall  be  appointed  and  qualified, 
unless  sooner  removed  by  the  president  of 
the  United  States.  The  governor  shall 
reside  within  said  territory,  shall  be  com- 
mander-in-chief of  the  militia  thereof,  shall 
perform  the  duties  and  receive  the  emolu- 
ments of  superintendent  of  Indian  affairs; 
be  may  grant  pardons  and  respites  for 
offences  against  the  laws  of  said  territory, 
and  reprieves  for  offences  against  the  laws 


of  the  United  States  until  the  decision  of 
the  president  can  be  made  thereon;  lie 
shall  commission  all  officers  who  shall  be 
appointed  to  office  under  the  laws  of  the 
said  territory,  where,  by  law,  such  commis- 
sions shall  be  required,  and  shall  take  care 
that  the  lawB  be  faithfully  executed. 

8. — Sect.  3.  There  shall  be  a  secretary 
of  said  territory,  who  shall  reside  therein, 
and  hold  his  office  for  five  years,  unless 
sooner  removed  by  the  president  of  the 
United  States ;  he  shall  record  and  preserve 
all  the  laws  and  proceedings  of  the  legisla- 
tive assembly  hereinafter  constituted,  and 
all  the  acts  and  proceedings  of  the  governor 
in  his  executive  department ;  he  shall  trans- 
mit one  copy  of  the  laws  and  journals  of 
the  legislative  assembly  within  thirty  days 
after  the  end  of  each  session,  and  one  copy 
of  the  executive  proceedings  and  official 
correspondence,  semi-annually,  on  the  first 
days  of  January  and  July,  in  each  year,  to 
the  president  of  the  United  States,  and  two. 
copies  of  the  laws  to  the  president  of  the 
senate  and  to  the  speaker  of  the  house  of 
representatives  for  the  use  of  congress. 
And  in  case  of  the  death,  removal,  resigna- 
tion, or  absence  of  the  governor  from  the 
territory,  the  secretary  shall  be,  and  he  is 
hereby,  authorized  and  required  to  execute 
and  perform  all  the  powers  and  duties  of 
the  governor  during  such  vacancy  or  ab- 
sence, or  until  another  governor  shall  be 
duly  appointed  and  qualified  to  fill  such 
vacancy. 

4. — Sect.  4.  The  legislative  power  and 
authority  of  said  territory  shall  be  vested 
in  a  legislative  assembly.  The  legislative 
assembly  shall  consist  of  a  council  and 
house  of  representatives.  The  council  shall 
consist  of  nine  members,  having  the  quali- 
fications of  voters  as  hereinafter  prescribed, 
whose  term  of  service  shall  continue  three 
years.  Immediately  after  they  shall  be 
assembled,  in  consequence  of  the  first  elec- 
tion, they  shall  be  divided  as  equally  as 
may  be  into  three  classes.  The  seats  of 
the  members  of  council  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the 
first  year ;  of  the  second  class  fit  the  expi- 
ration of  the  second  year ;  and  of  the  third 
class  at  the  expiration  of  the  third  year,  so 
that  one-third  may  be  chosen  every  year, 
and  if  vacancies  happen  by  resignation  or 
otherwise,  the  same  shall  be  filled  at  the 
next  ensuing  election.  The  house  of  re- 
presentatives shall,  at  its  first  session,  con- 
sist of  eighteen  members,  possessing  the 
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same  qualifications  as  prescribed  for  mem- 
bers of  the  council,  and  whose  term  of  ser- 
vice shall  continue  one  year.  The  number 
of  representatives  may  4>e  increased  by  the 
legislative  assembly  from  time  to  time,  in 
proportion  to  the  increase  of  qualified 
voters :  Provided,  That  the  whole  number 
shall  never  exceed  thirty.  An  apportion- 
ment shall  be  made,  as  nearly  equal  as 
practicable,  among  the  several  counties  or 
districts,  for  the  election  of  the  council  and 
representatives,  giving  to  each  section  of 
the  territory  representation  in  the  ratio  of 
its  qualified  voters,  as  nearly  as  may  be. 
And  the  members  of  the  council  and  of  the 
house  of  representatives  shall  reside  in  and 
be  inhabitants  of  the  district,  or  county  or 
counties,  for  which  they  may  be  elected 
respectively.  Previous  to  the  first  election, 
the  governor  shall  cause  a  census  or  enu- 
meration of  the  inhabitants  and  qualified 
voters  of  the  several  counties  and  districts 
of  the  territory  to  be  taken  by  such  per- 
sons, and  in  such ,  mode  as  the  governor 
shall  designate  and  appoint ;  and  the  per- 
sons so  appointed  shall  receive  a  reason- 
able compensation  therefor;  and  the  first 
election  shall  be  held  at  such  time  and 
places,  and  be  conducted  in  such  manner, 
both  as  to  the  person  who  shall  superintend 
such  election,  and  the  returns  thereof,  as 
the  governor  shall  appoint  and  direct ;  and 
he  shall,  at  the  same  time,  declare  the  num- 
ber of  members  of  the  council  and  house  of 
representatives  to  which  each  of  the  coun- 
ties or  districts  shall  be  entitled  under  this 
act;  and  the  governor  shall,  by  his  pro- 
clamation, give  at  least  sixty  days'  previous 
notice  of  such  apportionment,  and  of  the 
time,  places,  and  manner  of  holding  such 
election.  The  persons  having  the  highest 
number  of  legal  votes  in  each  of  said  coun- 
cil districts  for  members  of  the  council 
shall  be  declared  by  the  governor  to  be 
duly  elected  to  the  council ;  and  the  per- 
sons having  the  highest  number  of  legal 
votes  for  the  house  of  representatives  shall 
be  declared  by  the  governor  to  be  duly 
elected  members  of  said  house :  Provided, 
That,  in  case  two  or  more  persons  voted  for 
shall  have  an  equal  number  of  votes,  and 
in  case  a  vacancy  shall  otherwise  occur,  in 
either  branch  of  the  legislative  assembly, 
the  governor  shall  order  a  new  election, 
and  the  persons  thus  elected  to  the  legisla- 
tive assembly  shall  meet  at  such  place,  and 
on  such  day,  within  ninety  days  after  such 
elections,  as  the   governor  shall  appoint; 


but,  thereafter,  the  time,  place,  and  manner 
of  holding  and  conducting  all  elections  by 
the  people,  and  the  apportioning  the  repre- 
sentation in  the  several  counties  or  districts 
to  the  council  and  house  of  representatives, 
according  to  the  number  of  qualified  voters, 
shall  be  prescribed  by  law,  as  well  as  the 
day  of  the  commencement  of  the  regular 
sessions  of  the  legislative  assembly :  Pro- 
vided, That  no  session  in  any  one  year 
shall  exceed  the  term  of  sixty  days,  except 
the  first  session,  which  shall  not  be  pro- 
longed beyond  one  hundred  days. 

5. — Sect.  5.  Every  white  male  inhabitant, 
above  the  age  of  twenty-one  years,  who  bhall 
have  been  a  resident  of  said  territory  at  the 
time  of  the  passage  of  this  act,  and  shall 
possess  the  qualifications  hereinafter  pre- 
scribed, shall  be  entitled  to  vote  at  the  first 
election,  and  shall  be  eligible  to  any  office 
within  the  said  territory ;  but  the  qualifica- 
tions of  voters  and  of  holding  office,  at  all 
subsequent  elections,  shall  be  such  as  shall 
be  prescribed  by  the  legislative  assembly : 
Provided,  That  the  right  of  suffrage  and  of 
holding  office  shall  be  exercised  only  by 
citizens  of  the  United  States  above  the  age 
of  twenty-one  years,  and  those  above  that 
age  who  shall  have  declared,  on  oath,  their 
intention  to  become  such,  and  shall  have 
taken  an  oath  to  support  the  constitution 
of  the  United  States,  and  the  provisions  of 
this  act :  And,  further,  provided,  That  no 
officer,  soldier,  seaman,  or  marine,  or  other 

gerson  in  the  army  or  navy  of  the  United 
tates,  or  attached  to  troops  in  the  service 
of  the  United  States,  shall  be  allowed  to 
vote  in  said  territory,  by  reason  of  being  on 
service  therein,  unless  said  territory  is  and 
has  been  for  die  period  of  six  months,  his 
permanent  domicil :  Provided,  further,  That 
no  person  belonging  to  the  army  or  navy  of 
the  United  States  shall  ever  be  elected  to, 
or  hold  any  civil  office  or  appointment  in, 
said  territory. 

6. — Sect.  6.  The  legislative  power  of  the 
territory  shall  extend  to  all  rightful  subjects 
of  legislation  not  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States ;  but 
no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil ;  no  tax  shall 
be  imposed  upon  the  property  of  the  United 
States ;  nor  shall  the  lands  or  other  property 
of  non-residents  be  taxed  higher  than  the 
lands  or  other  property  of  residents.  All 
the  laws  passed  by  the 'legislative  assembly 
shall  be  submitted  to  the  congress  of  the 
United  States,  and,  if  disapproved,  shall  be 
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null  and  of  no  effect :  Provided,  That  no- 
thing in  this  act  shall  be  construed  to  give 
power  to  incorporate  a  bank,  or  any  institu- 
tion with  banking  powers,  or  to  borrow 
money  in  the  name  of  the  territory,  or  to 
pledge  the  faith  of  the  people  of  the  same 
for  any  loan  whatever,  either  directly  or  in- 
directly.  No  charter  granting  any  privilege 
of  making,  issuing,  or  putting  into  circula- 
tion any  notes  or  bills  in  the  likeness  of 
bank  notes,  or  any  bonds,  scrip,  drafts,  bills 
of  exchange,  or  obligations,  or  granting  any 
other  banking  powers  or  privileges,  shall  be 
passed  by  the  legislative  assembly ;  nor  shall 
the  establishment  of  any  branch  or  agency 
of  any  such  corporation,  derived  from  other 
authority,  be  allowed  in  said  territory ;  nor 
shall  said  legislative  assembly  authorize  the 
issue  of  any  obligation,  scrip,  or  evidence 
of  debt  by  said  territory,  in  any  mode  or 
manner  whatever,  except  certificates    for 
services  to  said  territorv:   and  all  such 
laws,  or  any  law  or  laws  inconsistent  with 
the  provisions  of  this  act,  shall  be  utterly 
null  and  void j  and  all  taxes  shall  be  equal 
and  uniform,  and  no  distinction  shall  be 
made  in  the  assessments  between  different 
kinds  of  property,  but  the  assessments  shall 
be  according  to  the  value  thereof.  To  avoid 
improper  influences  which  may  result  from 
intermixing  in  one  and  the  same  act,  such 
things  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the 
title. 

7. — Sect.  7.  All  township,  district,  and 
county  officers,  not  herein  otherwise  pro- 
vided for,  shall  be  appointed  or  elected,  in 
such  manner  as  shall  be  provided  by  the 
legislative  assembly  of  the  territory  of 
Oregon. 

8. — Sect.  8.  No  member  of  the  legisla- 
tive assembly  shall  hold,  or  be  appointed  to, 
any  office  which  shall  have  been  created,  or 
the  salary  or  emoluments  of  which  shall 
have  been  increased,  while  he  was  a  mem- 
ber, during  the  term  for  which  he  was 
elected,  and  for  one  year  after  the  expira- 
tion of  such  term ;  but  this  restriction  shall 
not  be  applicable  to  members  of  the  first 
legislative  assembly ;  and  no  person  holding 
a  commission  or  appointment  under  the 
United  States  shall  be  a  member  of  the 
legislative  assembly,  or  shall  hold  any  office 
under  the  government  of  said  territory. 

9.'  The  16th  section  of  the  act  authorizes 
the  qualified  voters  to  elect  a  delegate  to  the 
house  of  representatives  of  the  United  States, 


who  shall  have  and  exercise  all  the  rights 
and  privileges  as  have  been  heretofore  ex- 
ercised and  enjoyed  by  the  delegates  from 
the  other  territories  of  the  United  States  to 
the  said  house  of  representatives.  Vide 
Courts  of  the  United  States. 

ORIGINAL,  contracts,  practice,  evidence. 
An  authentic  instrument  of  something,  and 
which  is  to  serve  as  a  model  or  example  to 
be  copied  or  imitated.  It  also  means  first, 
or  not  deriving  any  authority  from  any  other 
source;  as,  original  jurisdiction,  original 
writ,  original  bill,  and  the  like. 

2.  Originals  are  single  or  duplicate. 
Single,  when  there  is  but  one;  duplicate, 
when  there  are  two.  In  the  case  of  printed 
documents,  all  the  impressions  are  originals, 
or  in  the  nature  of  duplicate  originals,  and 
any  copy  will  be  primary  evidence.  Watson's 
Oase,  2  Stark.  R.  130 ;  sed  vide  14  Serg. 
&  Rawle,  200 ;  2  Bouv.  Inst.  n.  2001. 

3.  When  an  original  document  is  not 
evidence  at  common  law,  and  a  copy  of 
such  original  is  made  evidence  by  an  act  of 
the  legislature,  the  original  is  not,  therefore, 
made  admissible  evidence  by  implication.  2 
Gamp.  R.  121,  n. 

Original  entry.  The  first  eniry  made 
by  a  merchant,  tradesman,  or  other  person 
in  his  account  books,  charging  another  with 
merchandise,  materials,  work  or  labor,  or 
cash,  on  a  contract  made  between  them. 

2.  This  subject  will  be  divided  into 
three  sections.  1.  The  form  of  the  original 
entry.  2.  The  proof  of  such  entry.  3.  The 
effect. 

3.— §  1.  To  make  a  valid  original  entry 
it  must  possess  the  following  requisites, 
namely :  1.  It  must  be  made  in  a  proper 
•book.  2.  It  must  be  made  in  proper  time. 
8.  It  must  be  intelligible  and  according  to 
law.  4.  It  must  be  made  by  a  person  hav- 
ing authority  to  make  it. 

4. — 1.  In  general  the  books  in  which 
the  first  entries  are  made,  belonging  to  a 
merchant,  tradesman,  or  mechanic,  in  which 
are  charged  goods  sold  and  delivered,  or 
work  and  labor  done,  are  received  in  evi- 
dence. There  are  many  books  which  are 
not  evidence,  a  few  of  which  will  he  here 
enumerated.  A  book  made  up  by  tran- 
scribing entries  made  on  a  slate  by  a  jour- 
neyman, the  transcript  being  made  on  the 
same  evening,  or  sometimes  not  until  nearly 
two  weeks  after  the  work  was  done,  was 
considered  as  not  being  a  book  of  original 
entries.  1  Rawle,  R.  435 ;  2  Watts,  R. 
451 ;   4  Watts,  R.   258 ;   1  Browne's  R. 
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147  j  6  Whart.  R.  189 ;  5  Watts,  432  ;  4 
Bawl?,  408  ;  2  Miles,  268.  A  book  pur- 
porting to  be  a  book  of  original  entries, 
containing  an  entry  of  the  sale  of  goods 
when  they  were  ordered  but  before  they 
were  delivered,  is  not  a  book  of  original  en- 
tries. 4  Rawle,  404.  And  unconnected 
dcraps  of  paper  containing,  as  alleged, 
original  entries  of  sales  by  an  agent,  on 
account  of  his  principal,  and  appearing  on 
their  face  to  be  irregularly  kept,  are  not  to 
be  considered  as  a  book  of  original  entries. 
13  S.  &  R.  126.  See  2  Whart.  R.  33 ;  4 
M'Cord,  R.  76  ;  20  Wend.  72  ;  2  Miles,  R. 
268  ;  1  Yeates,  R.  198 ;  4  Yeates,  R.  341. 

5. — 2.  The  entry  must  be  made  in  the 
course  of  business,  and  with  the  intention 
of  making  a  charge  for  goods  sold  or  work 
done ;  they  ought  not  to  be  made  after  the 
lapse  of  one  day.  8  Watts,  545 ;  1  Nott, 
ft  M'Cord,  130 ;  4  Nott  ft  M'Cord,  77 ;  4 
S.  ft  R.  5  ;  2  Dall.  217 ;  9  S.  ft  R.  285. 
A  book  in  which  the  charges  are  made  when 
the  goods  are  ordered  is  not  admissible.  4 
Rawle,  404 ;  3  Dev.  449. 

6.-3.  The  entry  must  be  made  in  an 
intelligible  manner,  and  not  in  figures  or 
hieroglyphics  which  are  understood  by  the 
seller  only.  4  Rawle,  404.  A  charge  made 
in  the  gross  as  "  190  days'  work,"  1  Nott 
ft  M'Cord,  130,  or  "  for  medicine  and  at- 
tendance," or  "  thirteen  dollars  for  medi- 
cine and  attendance  on  one  of  the  general's 
daughters  in  curing  the  hooping  cough,"  2 
Const.  Rep.  476,  were  rejected.  An  entry  of 
goods  without  carrying  out  any  prices,  proves, 
at  most,  only  a  sale,  and  the  jury  cannot, 
without  other  evidence,  fix  any  price.  1 
South.  370.  The  charges  should  be  specific 
and  denote  the  particular  work  or  service 
charged,  as  it  arises  daily,  and  the  quantity, 
number,  weight,  or  other  distinct  designa- 
tion of  the  materials,  or  atti/cles  sold  or 
furnished,  and  attach  the  price  and  value 
to  each  item.  2  Const.  Rep.  745;  2  Rail. 
R.  449 ;  1  Nott  ft  M'Cord,  130. 

7.-4.  The  entry  must  of  course  have 
been  made  by.  a  person  having  authority 
to  make  it,  4  Rawle,  404,  and  with  a  view 
to  charge  the  party.     8  Watts,  545. 

8.— 4  2.  The  proof  of  the  entry  must 
be  made  by  the  person  who  made  it.  If 
made  by  the  seller,  he  is  competent  to  prove 
it  from  the  necessity  of  the  case,  although 
he  has  an  interest  in  the  matter  in  dispute. 
5  Conn.  496 ;  12  John.  R.  461 ;  1  ball. 
239.  When  made  by  a  clerk,  it  must  be 
proved  by  him.    But,  in  either  case,  when 
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the  person  who  made  the  entry  is  out  of  the 
reach  of  the  process  of  the  court,  as  in  the 
case  of  death,  or  absence  out  of  the  state, 
the  handwriting  may  be  proved  by  a  person 
acquainted  with  the  handwriting  of  the 
person  who  made  the  entry.  2  Watts  ft 
Serg.  137.  But  the  plaintiff  is  not  compe*- 
tent  to  prove  the  handwriting  of  a  deceased 
clerk  who  made  the  entries.  1  Browne's 
R.  App.  liii. 

9.-—§  3.  The  books  and  original  entries, 
when  proved  by  the  supplementary  oath  of 
the  party,  is  prima  facie  evidence  of  the 
sale  and  delivery  of  goods,  or  of  work  and 
labor  done.  1  Yeates,  347;  Swift's  Ev. 
84 ;  3  Verm.  463 ;  1  M'Cord,  481  ;  1  Aik. 
355 ;  2  Root,  59 ;  Cooke's  R.  38.  But 
they  are  not  evidence  of  money  lent,  or 
cash  paid.  Id. ;  1  Day,  104 ;  1  Aik.  73, 
74 ;  Kirby,  289.  Nor  of  the  time  a  vessel 
laid  at  the  plaintiff's  wharf;  1  Browne's 
Rep.  257  ;  nor  of  the  delivery  of  goods  to 
be  sold  on  commission.     2  Wharton,  33. 

Original  jurisdiction,  practice.  That 
which  is  given  to  courts  to  take  cognizance 
of  cases  which  may  be  instituted  in  those 
courts  in  the  first  instance.  The  constitu- 
tion of  the  United  States  gives  the  supreme 
court  of  the  United  States  original  jurisdic- 
tion in  cases  which  affect  ambassadors,  other 
public  ministers  and  consuls,  and  to  those 
in  which  a  state  is  a  party.  Art.  3,  s.-2 ; 
1  Kent,  Com.  314. 

Original  writ,  practice,  English  law. 
A  mandatory  letter  issued  in  the  king's 
name,  sealed  with  his  great  seal,  and  di- 
rected to  the  sheriff  of  the  county  wherein 
the  injury  was  committed  or  supposed  to 
have  been  done,  requiring  him  to  command 
the  wrongdoer  or  party  accused,  either  to 
do  justice  to  the  complainant,  or  else  to  ap- 
pear in  court,  and  answer  the  accusation 
against  him.  This  writ  is  deemed  neces- 
sary to  give  the  courts  of  law  jurisdiction. 

2.  In  modern  practice,  however,  it  is 
often  dispensed  with,  by  recourse,  as  usual, 
to  fiction,  and  a  proceeding  by  bill  is  sub- 
stituted. In  this  country,  our  courts  de- 
rive their  jurisdiction  from  the  constitution 
and  require  no  original  writ  to  confer  it 
Improperly  speaking,  the  first  writ  which  i« 
issued  in  a  case,  is  sometimes  called  an  ori- 
ginal writ,  but  it  is  not  so  in  the  English 
sense  of  the  word.  Vide  3  Bl.  Com.  278  • 
Walk.  Intr.  to  Amer.  Law,  514. 

ORIGINALIA,  Eng.  law.     The  tran 
scripts  and  other  documents  sent  to  th* 
office  of  the  treasurer-remembrancer  in  th* 
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exchequer,  are  called  by  this  name  to  dis- 
tinguish them  from  recorda,  which  contain 
the  judgments  of  the  barons, 

ORNAMENT.  An  embellishment.  In 
questions  arising  as  to  which  of  two  things 
is  to  be  considered  as  principal  or  accessory, 
it  is  the  rule,  that  an  ornament  shall  be  con- 
sidered as  an  accessory.  Vide  Accessory; 
Principal. 

ORPHAN.  A  minor  or  infant  who  has 
lost  both  of  his  or  her  parents.  Sometimes 
the  term  is  applied  to  such  a  person  who 
has  lost  only  one  of  his  or  her  parents.  3 
Mer.  48  ;  2  Sim.  &  Stu.  93 ;  Aso  &  Man. 
Inst.  B.  1,  t.  2,  c.  1.  See  Hazzard's  Re- 
gister of  Pennsylvania,  vol.  14,  pages  188, 
189,  for  a  correspondence  between  the  Hon. 
Joseph  Hopkinson  and  ex-president  J.  Q. 
Adams  as  to  the  meaning  of  the  word  Or- 
phan, and  Hob.  247. 

ORPHANAGE,  Engl.  law.  By  the 
custom  of  London,  when  a  freeman  of  that 
city  dies,  his  estate  is  divided  into  three 
parte,  as  follows :  one  third  part  to  the 
widow ;  another,  to  the  children  advanced 
by  him  in  his  lifetime,  which  is  called  the 
orphanage;  and  the  other  third  part  may 
be  by  him  disposed  of  by  will.  Now,  how- 
ever, a  freeman  may  dispone  of  his  estate 
as  he  pleases;  but  in  oases  of  intestacy,  the 
statute  of  distribution  expressly  excepts 
and  reserves  the  custom  of  London.  Lov. 
on  Wills,  102,  104 ;  Bao.  Ab.  Custom  of 
London,  0.    Vide  Legitime. 

ORPHANS'  COURT.  The  name  of  a 
court  in  some  of  the  states,  having  jurisdic- 
tion of  the  estates  and  persons  of  orphans. 

ORPHANOTROPHI,  civil  law.  Per- 
sons who  have  the  charge  of  administering 
the  affairs  of  houses  destined  for  the  use 
of  orphans.  Clef  des  Lois  Rom.  mot  Ad- 
ministrateurs. 

OSTENSIBLE  PARTNER.  One  whose 
name  appears  in  a  firm  as  a  partner,  and 
who  is  really  such. 

OTHER  WRONGS,  pleading,  evidence. 
In  actions  of  trespass,  the  declaration  con- 
cludes by  charging  generally,  that  the  de- 
fendant did  other  wrongs  to  the  plaintiff  to 
his  great  damage.  When  the  injury  is  a 
continuation  or  consequence  of  the  trespass 
declared  on,  the  plaintiff  may  give  evidence 
of  such  injury  under  this  averment  of  other 
wrongs.  Rep.  Temp.  Holt,  699;  2  Salk. 
642 ;  6  Mod.  127 ;  Bull.  N.  P.  89 :  2  Stark. 
N.  P.  C.  318. 

OUNCE.  The  name  of  a  weight.  An 
•ounce  avoirdupois  weight  is  the  sixteenth 


part  of  a  pound ;  an  ounce  troy  weight 
is  the  twelfth  part  of  a  pound.  Vide 
Weights. 

OUSTER,  torts.    An  ouster  is  the  ao 
tual  turning  out,  or  keeping  excluded,  the 
party  entitled  to  possession  of  any  real  pro- 
perty corporeal. 

2.  An  ouster  can  properly  be  only  from 
real  property  corporeal,  and  cannot  be  com- 
mitted of  anything  movable ;  1  Car.  &  P. 
123 ;  S.  C.  11  Eng.^Com.  Law  R.  339;  2 
Bouv.  Inst.  n.  2348 ;  1  Chit.  Pr.  148,  note 
r  ;  nor  is  a  mere  temporary  trespass  consi- 
dered as  an  ouster.  Any  continuing  act 
of  exclusion  from  the  enjoyment,  constitutes 
an  ouster,  even  by  one  tenant  in  common 
of  his  co-tenant.  Co.  Litt.  199  b,  200  a; 
Vide  3  Bl.  Com.  167 ;  Arch.  Civ.  PI.  6, 
14 ;  1  Chit.  Pr.  374,  where  the  remedies 
for  an  ouster  are  pointed  out.  Vide  Judg- 
ment of  Respondeat  Ouster. 

OUSTER  LE  MAIN.  In  law-French, 
this  signifies,  to  take  out  of  the  hand.  In 
the  old  English  law,  it  signified  a  livery  of 
lands  out  of  the  hands  of  the  lord,  after 
the  tenant  came  of  age.  If  the  lord  refused 
to  deliver  such  lands,  the  tenant  was  enti- 
tled to  a  writ  to  recover  the  same  from  the 
lord ;  this  recovery  out  of  the  hands  of  the 
lord  was  called  ouster  le  main. 

OUTFIT.  An  allowance  made  by  the 
government  of  the  United  States  to  a  minis- 
ter plenipotentiary,  or  charge  des  affaires, 
on  going  from  the  United  States  to  any 
foreign  country. 

2.  The  outfit  can  in  no  case  exceed 
one  year's  full  salary  of  such  minister  or 
charge  des  affaires.  No  outfit  is  allowed 
to  a  consul.  Act  of  Cong.  May  1,  1810, 
s.  1.     Vide  Minister. 

OUTHOUSES.  Buildings  adjoining  to 
or  belonging  to  dwelling-houses. 

2.  It  is  not  easy  to  say  what  comes 
within  and  what  is  excluded  from  the  mean- 
ing of  out-housc.  It  has  been  decided  that 
a  school-room9  separated  from  the  dwelling- 
house  by  a  narrow  passage  about  a  yard 
wide,  the  .  roof  of  which  was  partly  upheld 
by  that  of  the  dwelling-house,  the  two 'build- 
ings, together  with  some  other,  and  the 
court  which  enclosed  them,  being  rented  by 
the  same  person,  was  properly  described  as 
an  out-house.  Russ.  k  R.  C.  C.  295  ;  see, 
for  other  cases,  3  Inst.  67 ;  Burn's  Just., 
Burning,  II ;  1  Leach,  49 ;  2  East's  P.  C. 
1020, 1021.     Vide  House. 

OUTRIDERS,  EngL  law.  Bailiffs 
errant,  employed  by  the  sheriffs  and  their 
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deputies,  to  ride  to  the  furthest  places  of 
their  counties  or  hundreds  to  summon  such 
as  they  thought  good,  to  attend  their  county 
or  hundred  court. 

OUTLAW,  Engl.  law.  One  who  is  put 
out  of  the  protection  or  aid  of  the  law.  22 
Vin.  Ab.  316 ;  1  Phil.  Ev.  Index,  h.  t. ; 
Bac.  Ab.  Outlawry ;  2SeU.Pr.277;  Doct. 
PI.  331 ;  3  Bl.  Com.  283,  4. 

OUTLAWRY,  Engl.  law.  The  act  of 
being  put  out  of  the  protection  of  the  law 
by  process  regularly  sued  out  against  a  per- 
son who  is  in  contempt  in  refusing  to  become 
amenable  to  the  court  haying  jurisdiction. 
The  proceedings  themselves  are  also  called 
the  outlawry. 

2.  Outlawry  may  take  place  in  criminal 
or  in  civil  cases.  3  Bl.  Com.  283;  Co.  Litt. 
128 ;  4  Bouv.  Inst.  n.  4196. 

3.  In  the  United  States,  outlawry  in 
civil  cases  is  unknown,  and  if  there  are  any 
oases  of  outlawry  in  criminal  cases  they  are 
Teiy  rare.  Dane's  Ab.  ch.  193,  a,  34. 
Vide  Bac.  Ab.  Abatement,  B ;  Id.  h.  t. ; 
Gilb.  Hist.  0-  P.  196, 197 ;  2  Virg.  Cas. 
244 ;  2  Dal.  92. 

OUTRAGE.  A  grave  injury ;  a  serious 
wrong.  This  is  a  generic  word  which  is 
applied  to  everything  which  is  injurious,  in  a 
great  degree,  to,  the  honor  or  rights  of  another. 

TO  OVERDRAW.  To  draw  tolls  or 
checks  upon  an  individual,  bank  or  other 
corporation,  for  a  greater  amount  of  funds 
than  the  party  who  draws  is  entitled  to. 

2.  When  a  person  has  overdrawn  his 
account  without  any  intention  to  do  so,  and 
afterwards  gives  a  check  on  a  bank,  the 
holder  is  required  to  present  it,  and  on  re- 
fusal of  payment  to  give  notice  to  the  maker, 
in  order  to  hold  him  bound  for  it ;  but  when 
the  maker  had  overdrawn  the  bank  know- 
inglj)  and  had  no.  funds  there  between  the 
time  the  check  was  given  and  its  present- 
ment, the  notice  is  not  requisite.  2  N.  & 
McC.433. 

OVERDUE.  A  bill,  note,  bond  or  other 
contract,  for  the  payment  of  money  at  a  par- 
ticular day,  when  not  paid  upon  the  day,  is 
overdue. 

2.  The  indorsement  of  a  note  or  bill 
overdue,  is  equivalent  to  drawing  a  new  bill 
payable  at  sight.  2  Conn.  419 ;  18  Pick. 
260 ;  9  Alab.  R.  153. 

3.  A  note  when  passed  or  assigned  when 
overdue,  is  subject  to  all  the  equities  between 
the  original  contracting  parties.  6  Conn.  5 ; 
10  Conn.  30, 55 ;  3  Har.  (N.  J.)  Rep.  222. 

OVERPLUS.    What  is  left  beyond  a 


certain  amount ;  the  residue,  the  remainder 
of  a  thing.    The  same  as  Surplus,  (q.  v.) 

2.  The  overplus  may  be  certain  or  un- 
certain. It  is  certain,  for  example,  when 
an  estate  is  worth  three  thousand  dollars, 
and  the  owner  asserts  it  to  be  so  in  his  will, 
and  devises  of  the  proceeds  one  thousand 
dollars  to  A,  one  thousand  dollars  to  B, 
and  the  overplus  to  C,  and  in  consequence 
of  the  deterioration  of  the  estate,  or  from 
some  other  cause,  it  sells  for  less  than  three 
thousand  dollars,  each  of  the  legatees  A,  B 
and  C  shall  take  one  third  :  the  overplus  is 
uncertain  where,  for  example,  a  testator  does 
not  know  the  value  of  his  estate,  and  gives 
various  legacies  and  the  overplus  to  another 
legatee,  the  latter  will  be  entitled  only  to 
what  may  be  left.  18  Ves.  466.  See 
Residue;  Surplus. 

TO  OVERRULE.  To  annul,  to  make 
void.  This  word  is  frequently  used  to  sig- 
nify that  a  case  has  been  decided  directly 
opposite  to  a  former  case ;  when  this  takes 
place,  the  first  decided  case  is  said  to  be 
overruled  as  a  precedent,  and  cannot  any 
longer  be  considered  as  of  binding  authority. 

2.  Mr.  Greenleaf  has  made  a  very  valu- 
able collection  of  overruled  oases,  of  great 
service  to  the  practitioner. 

3.  The  term  overrule  also  signifies  that 
a  majority  of  the  judges  have  decided 
against  the  opinion  of  the  minority,  in  which 
case  the  latter  are  said  to  be  overruled. 

OVERSEERS  OF  THE  POOR.  Pei> 
sons  appointed  or  elected  to  take  care  of  the 
poor  with  moneys  furnished  to  them  by  the 
public  authority'. 

2.  The  duties  of  these  officers  are  re- 
gulated by  local  statutes.  In  general  the 
overseers  are  bound  to  perform  those  duties, 
and  the  neglect  of  them  will  subject  them 
to  an  indictment.  Vide  1  Bl.  Com.  360 ; 
16  Vin.  Ab.  150 ;  1  Mass.  459 ;  8  Mass. 
436 ;  1  Penning,  R.  6,  136 ;  Com.  Dig. 
Justices  of  the  Peace,  B.  63,  64,  65. 

OVERSMAN,  Scotch  law.  A  per- 
son  commonly  named  in  a  submission,  to 
whom  power  is  given  to  determine,  in  case 
the  arbiters  cannot  agree  in  the  sentence ; 
sometimes  the  nomination  of  the  oversman 
is  left  to  the  arbiters.  In  either  case  the 
oversman  has  no  power  to  decide,  unless  the 
arbiters  differ  in  opinion.  Ersk.  Pr.  L. 
Scot.  4,  8, 16.  The  office  of  an  oversman 
very  much  resembles  that  of  an  umpire. 

OVERT.  Open.  An  overt  act  in  treason 
is  proof  of  the  intention  of  the  traitor, 
because  it  opens  his  designs ;  without  an 
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overt  act  treason  cannot  be  committed.  2 
Chit.  Cr.  Law,  40.  An  overt  act,  then,  is 
one  which  manifests  the  intention  of  the 
traitor,  to  commit  treason.  Archb.  Cr.  PI. 
379  j  4  Bl.  Com.  79. 

2.  The  mere  contemplation  or  intention 
to  commit  a  crime,  although  a  sin  in  the 
sight  of  heaven,  is  not  an  act  amenable  to 
human  laws.  The  mere  speculative  wan- 
tonness of  a  licentious  imagination,  however 
dangerous,  or  even  sanguinary  in  its  object, 
can  in  no  case  amount  to  a  crime.  But  the 
moment  that  any  overt  act  is  manifest,  the 
offender  becomes  amenable  to  the  laws.  Vide 
Attempt;  Conspiracy;  and  Cro.  Car.  577. 

OWELTY.  The  difference  which  is  paid 
or  secured  by  one  coparcener  to  another, 
for  the  purpose  of  equalizing  a  partition. 
Hugh.  Ab. Partition  and  Partner ,J(2,  n.  8 ; 
Litt.  s.  251 ;  Co.  Litt.  169  a  j  1  Watte,  R. 
265  j  1  Whart.  292  ;  3  Penna,  115 ;  Cruise, 
Dig.  tit.  19,  §  82 ;  Co.  Litt.  10  a ;  1  Vera. 
133 ;  Plow.  134 ;  16  Vin.  Ab.  223,  pi.  3 ; 
Bro.  Partition,  §  5. 

OWING.  Something  unpaid.  A  debt, 
for  example,  is  owing  while  it  is  unpaid,  and 
whether  it  be  due  or  not. 

2.  •  In  affidavits  to  hold  to  bail  it  is  usual 
to  state  that  the  debt  on  which  the  action  is 
founded  is  due,  owing  and  unpaid.  1  Penn. 
Law  Jo.  210. 

OWLER,  Eng.  law.  One  guilty  of  the 
offence  of  owling. 

OWLING,  Eng.  law.  The  offence  of 
transporting  wool  or  sheep  out  of  the  king- 
dom. 

2.  The  name  is  said  to  owe  its  origin  to 
the  feet  that  this  offence  was  carried  on  in 
the  night,  when  the  owl  was  abroad. 

OWNER,  property.  The  owner  is  he 
who  has  dominion  of  a  thing  real  or  per- 
sonal, corporeal  or  incorporeal,  which  he 
has  a  right  to  enjoy  and  to  do  with  as  he 
pleases,  even  to  spoil  or  destroy  it,  as  far  as 
the  law  permits,  unless  he  be  prevented  by 
some  agreement  or  covenant  which  restrains 
his  right. 

2.  The  right  of  the  owner  is  more  ex- 
tended than  that  of  him  who  has  only  the 
use  of  the  thing.  The  owner  of  an  estate 
may,  therefore,  change  the  face  of  it ;  he 
may  out  the  wood,  demolish  the  buildings, 
build  new  ones,  and  dig  wherever  he  may 
deem  proper,  for  minerals,  stone,  plaster, 
and  similar  things.  He  may  commit  what 
would  be  considered  waste  if  done  by 
another. 

3.  The  owner  continues  to  have  the 


same  right  although  he  perform  no  acts  of 
ownership,  or  be  disabled  from  performing 
them,  and  although  another  perform  such 
acts,  without  the  knowledge  or  against  the 
will  of  the  owner.  But  the  owner  may  lose 
his  right  in  a  thing,  if  he  permit  it  to  re- 
main in  the  possession  of  a  third  person,  for 
a  sufficient  time  to  enable  the  latter  to  ac- 
quire a  title  to  it  by  prescription,  or  lapse 
of  time.  See  Civil  Code  of  Louis.  B.  2,  t. 
2,  c.  1 ;  Encyclopedic  de  M.  D'Alembert, 
Propriltaire. 

4.  When  there  are  several  joint  owners 
of  a  thing,  as  for  example,  of  a  ship,  the 
majority  of  them  have  the  right  to  make 
contracts  in  respect  of  such  thing,  in  the 
usual  course  of  business  or  repair,  and  the 
like,  and  the  minority  will  be  bound  by  such 
contracts.  Holt,  586 ;  1  Bell's  Com.  519, 
5th  ed.     See  5  Whart.  R.  366. 

OWNERSHIP,  title  to  property.  The 
right  by  which  a  thing  belongs  to  some  one 
in  particular,  to  the  exclusion  of  all  other 
persons.    Louis.  Code,  art.  480. 

OXGANG  OF  LAND,  old  Eng.  law. 
An  uncertain  quantity  of  land,  but,  accord- 
ing to  some  opinions,  it  contains  fifteen 
acres.     Co.  Litt.  69  a. 

OYER,  pleading.  Oyer  is  a  French 
word,  signifying  to  hear;  in  pleading  it  is  a 
prayer  or  petition  to  the  court,  that  the 
party  may  hear  read  to  him  the  deed,  &c, 
stated  in  the  pleadings  of  the  opposite  party, 
and  which  deed  is  by  intendment  of  law 
in  court,  when  it  is  pleaded  with  a  profert. 

2.  The  origin  of  this  form  of  pleading, 
we  are  told,  is  that  the  generality  of  defend- 
ants, in  ancient  times,  were  themselves  in- 
capable of  reading.     3  Bl.  Com.  299. 

3.  Oyer  is  in  some  cases  demandable  of 
right,  and  in  others  it  is  not.  It  may  be 
demanded  of  any  specialty  or  other  written 
instrument,  as  bonds  of  all  sorts,  deeds  poll, 
indentures,  letters  testamentary,  and  of  ad- 
ministration, and  the  like,  of  which  a  pro- 
fert in  curiam  is  necessarily  made  by  the 
adverse  party.  But  if  the  party  be  not 
bound  to  plead  the  specialty  or  instru- 
ment with  a  profert,  and  he  pleads  it  with 
one,  it  is  but  surplusage,  and  the  court 
will  not  compel  him  to  give  oyer  of  it.  1 
Salk.  497.  Oyer  is  not  now  demandable  of 
the  writ,  and  if  it  be  demanded,  the  plain- 
tiff may  proceed  as  if  no  such  demand  were 
made.  Dougl.  227 ;  3  B.  k  P.  398 ;  I B. 
&  P.  646,  n.  b.  '  Nor  is  oyer  demandable 
of  a  reeord,  yet  if  a  judgment  or  other  re- 
cord be  pleaded  in  its  own  court,  the  party 
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pleading  it  most  give  a  notice  in  writing  of 
the  term  and  number  roll  whereon  such 
judgment  or  matter  of  record  is  entered  or 
filed,  in  default  of  which  the  plea  is  not  to 
be  received.     Tidd's  Pr.  529. 

4.  To  deny  oyer  when  it  ought  to  be 
granted  is  error;  and  in  such  case  the  party 
making  the  claim,  should  move  the  court  to 
have  it  entered  on  record,  which  is  in  the 
nature  of  a  plea,  and  the  plaintiff  may 
counterplead  tie  right  of  oyer,  or  strike  out 
the  rest  of  the  pleading,  following  the  oyer, 
and  demur ;  1  Saund.  9  b,  n.  1  ;  Bao.  Abr. 
Pleas,  1 ;  upon  which  the  judgment  of  the 
court  is  either  that  the  defendant  have  oyer, 
or  that  he  answer  without  it.  Id.  ibid. ;  2 
Lev.  142 ;  6  Mod.  28.  On  the  latter  judg- 
ment, the  defendant  may  bring  a  writ  of 
error,  for  to  deny  oyer  when  it  ought  to  be 
granted,  is  error,  but  not  e  converso.  Id. 
ibicL;  1  Blackf.  R.  126. 


See,  in  general,  1  Saund.  9,  n.  1 ;  289, 
n.  2 ;  2.  Saund.  9,  n.  12,  13 ;  46,  n.  7 ; 
866,  n.  1 ;  405,  n.  1 ;  410,  n.  2 ;  Tidd's 
Pr.  8  ed.  635  to  638,  and  index,  tit.  Oyer ; 
1  Chit.  PI.  369  to  375 ;  Lawes  on  Civ.  PL 
96  to  101 ;  16  Vin.  Ab.  157 ;  Bac.  Abr. 
Pleas,  &c,  1 12,  n.  2;  Arch.  Civ.  PI.  185  ; 
1  Sell.  Pr.  260 ;.  Doct.  PI  344;  Com.  Dig. 
Pleader,  P:  Abatement,  I  22;  1  Blackf. 
R.  241.     3  Bouv.  Inst.  n.  2890. 

Oyer  and  terminer.  The  name  of  a 
court  authorized  to  hear  and  determine,  all 
treasons,  felonies  and  misdemeanors ;  and, 
generally,  invested  with  other  power  in  re- 
lation to  the  punishment  of  offenders. 

OYEZ,  practice.  Hear;  do  you  hear. 
In  order  to  attract  attention  immediately 
before  he  makes  proclamation,  the  cryer  of 
the  court  cries  Oyez,  Oyez,  which  is  gene- 
rally corruptly  pronounced  O  yes. 


PACE.  A  measure  of  length  containing 
two  feet  and  a  half;  the  geometrical  pace 
is  five  feet  long.  The  common  pace  is  the 
length  of  a  step ;  the  geometrical  is  the 
length  of  two  steps,  or  the  whole  space 
passed  over  by  the  same  foot  from  one  step 
to  another. 

PACIFICATION.  The  act  of  making 
peace  between  two  countries  which  have 
been  at  war ;  the  restoration  of  public  tran- 
quillity. 

TO  PACK.  To  deceive  by  false  appear- 
ance ;  to  counterfeit ;  to  delude ;  as  pack- 
ing »  pry.  (q.  v.)  Bac.  Ab.  Juries,  M;  12 
Conn.  R.  262. 

PACT,  civil  law.  An  agreement  made 
by  two  or  more  persons  on  the  same  subject, 
in  order  to  form  some  engagement,  or  to 
dissolve  or  modify  one  already  made ;  con- 
ventio  est  duorum  in  idem  placitum  consen- 
sus de  re  solvehda,  id  est  facienda  vel 
Eestanda.  Dig.  2,  14 ;  Clef  des  Lois 
m.  h.  t. ;  Ayl.  Pand.  558 ;  Merl.  R6p. 
Pacte,  h.  t. 

PACTIONS,  International  law.  When 
contracts  between  nations  are  to  be  per- 
formed by  a  single  act,  and  their  execution 
is  at  an  end  at  once,  they  are  not  called 
treaties,  but  agreements,  conventions  or 
pactions,     1  Bouv.  Inst.  n.  100. 


PACTUM  CONSTITUTE  PECUNL33, 
civil  law.  An  agreement  by  which  a  person 
appointed  to  his  creditor  a  certain  day,  or  a 
certain  time,  at  which  he  promised  to  pay; 
or  it  may  be  defined,  simply  an  agreement 
by  which  a  person  promises  a  creditor  to 
pay  him. 

2.  When  a  person  by  this  pact  promises 
his  own  creditor  to  pay  him,  there  arises  a 
new  obligation  which  does  not  destroy  the 
former  by  which  he  was  already  bound,  but 
which  is  accessory  to  it ;  and  by  this  multi- 
plicity of  obligations  the  right  of  the  cre- 
ditor is  strengthened.  Path.  Ob.  Pt.  2,  c. 
6,  s.  9. 

3.  There  is  a  striking  conformity  be- 
tween the  pactum  constitute  pecuniae,  as 
above  defined,  and  our  indebitatus  assump- 
sit. The  factum  constitute  pecunia  was  a 
promise  to  pay  a  subsisting  debt  whether 
natural  or  civil ;  made  in  such  a  manner  as 
not  to  extinguish  the  preceding  debt,  and 
introduced  by  the  praetor  to  obviate  some 
formal  difficulties.  The  action  of  indebi- 
tatus assumpsit  was  brought  upon  a  promise 
for  the  payment  of  a  debt,  it  was  not  sub- 
ject to  the  wager  of  law  and  other  technical 
difficulties  of  the  regular  action  of  debt; 
but  by  such  promise,  the  right  to  the  action 
of  debt  was  not  extinguished  nor  varied. 
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4  Rep.  91  to  95 ;  see  1  H.  Bl.  550  to  555 ; 
Doug.  6,  7 ;  3  Wood.  168,  169,  n.  c ;  1 
Vin.  Abr.  270;  Bro.  Abr.  Action  sur  le 
case,  pi.  7,  69,  72 ;  Fitzh.  N.  B.  94,  A,  n. 
a,  145  G  ;  1  New  Rep.  295 ;  Bl.  Rep.  850; 
1  Chit.  PI.  89 ;  Toull.  Dr.  Civ.  Pr.  liv.  3, 
t.  3,  c.  4,  n.  388,  396. 

PACTUM  DE  NON  PETANDO,  civil 
law.  An  agreement  made  between  a  credi- 
tor and  his  debtor  that  the  former  will  not 
demand  from  the  latter  the  debt  due.  By 
this  agreement  the  debtor  is  freed  from  his 
obligation.  This  is  not  unlike  the  covenant 
not  to  sue,  (q.  v.)  of  the  common  law. 
Wolff,  Dr.  de  la  Nat.  $  755. 

PACTUM  DE  QUOTA  LITIS.  An 
agreement  by  which  a  creditor  of  a  sum 
difficult  to  recover,  promises  a  portion,  for 
example,  one-third,  to  the  person  who  will 
undertake  to  recover  it.  In  general,  attor- 
neys will  abstain  from  making  such  a  con- 
tract, yet  it  is  not  unlawful. 

PA&OD A,  comm.  law.  A  denomination 
of  money  in  Bengal.  In  the  computation 
of  ad  valorem  duties,  it  is  valued  at  one 
dollar  and  ninety-four  cents.  Act  of  March 
2, 1799,  s.  61, 1  Story's  L.  U.  S.  626.  Vide 
Foreign  Coins. 

PAIS,  or  PAYS.  A  French  word  sig- 
nifying country.  In  law,  matter  in  pais  is 
matter  of  fact  in  opposition  to  matter  of 
record :  a  trial  per  pais,  is  a  trial  by  the 
country,  that  is,  by  a  jury. 

PALFRIDUS,  A  palfrey;  a  horse  to 
travel  on.  1  Tho.  Co.  Litt.  471 ;  F.  N. 
B.  93. 

PANDECTS,  civil  law.  The  name  of 
an  abridgment  or  compilation  of  the  civil 
law,  made  by  order  of  the  emperor  Jus- 
tinian, and  to  which  he  gave  the  force  of 
law.  It  is  also  known  by  the  name  of 
Digest,  (q.  v.) 

PANEL,  practice.  A  schedule  or  roll 
containing  the  names  of  jurors,  summoned 
by  virtue  of  a  writ  of  venire  facias,  and 
annexed  to  the  writ.  It  is  returned  into 
the  court  whence  the  venire  issued.  Co. 
Litt.  158,  b. 

PANNEL,  Scotch  law.  A  person  ac- 
cused of  a  crime  ;  one  indicted. 

PAPER-BOOK,  practice.  A  book  or 
paper  containing  an  abstract  of  all  the  facts 
and  pleadings  necessary  to  the  full  under- 
standing of  a  case. 

2.  Courts  of  error  and  other  courts,  on 
arguments,  require  that  the  judges  shall 
each  be  furnished  with  such  a  paper-book. 
In  the  court  of  king's  bench,  in  England, 


the  transcript  containing  the  whole  of  the 
proceedings,  filed  or  delivered  between  the 
parties,  when  the  issue  joined,  in  an  issue 
in  fact,  is  called  the  paper-book.  Steph. 
on  PI.  95 ;  8  Bl.  Com.  317 ;  3  Chit.  Pr. 
521 ;  2  Str.  1131, 1266 ;  1  Chit.  R.  277 ; 
2  Wils.  R.  243  ;  Tidd,  Pr.  727. 

Paper  dayb,  Eng.  law.  Days  on  which 
special  arguments  are  to  take  place. 
Tuesdays  and  Fridays  in  term  time  are 
paper  clays  appointed  by  the  court.  Lee's 
Diet,  of  Pr.  h.  t.;  Arch.  Pr.  101. 

Paper  money.  By  paper  money  is 
understood  the  engagements  to  pay  money 
which  are  issued  by  governments  and  banks, 
and  which  pass  as  money.  Pardes.  Dr. 
Com.  n.  9.  Bank  notes  are  generally  con- 
sidered as  cash,  and  will  answer  all  the 
purposes  of  currency ;  but  paper  money  is 
not  a  legal  tender  if  objected  to.  See 
Bank  note.  Specie?  Tender. 

PAR,  comm.  law.  Equal.  It  is  used  to 
denote  a  state  of  equality  or  equal  value. 
Bills  of  exchange,  stocks,  and  the  like,  are 
at  par  when  they  sell  for  their  nominal 
value ;  above  par,  or  below  par,  when  they 
sell  for  more  or  less. 

PARAGE.  Equality  of  name  or  blood, 
but  more  especially  of  land  in  the  partition 
of  an  inheritance  among  co-heirs,  hence 
comes  disparage  and  disparagement.  Co. 
litt.  166. 

PARAGIUM.  A  Latin  term  which 
signifies  equality.  It  is  derived  from  the 
adjective  par,  equal,  and  made  a  substan- 
tive by  the  addition  of  agium.  1  Tho.  Co. 
Litt.  681. 

2.  In  the  ecclesiastical  law,  by  para- 
gium  is  understood  the  portion  which  a 
woman  gets  on  her  marriage.  Ayl.  Par. 
336. 

PARAMOUNT.   That  which  is  superior. 

2.  It  is  usually  applied  to  the  highest 
lord  of  the  fee,  of  lands,  tenements,  or 
hereditaments.  F.  N.  B.  135.  Where  A 
lets  lands  to  B,  and  he  underlets  them  to  0, 
in  this  case  A  is  the  paramount,  and  B  is  the 
mesne  landlord*  Vide  Mesne,  and  2  Bl. 
Com.  91 ;  1  Tho.  Co.  Litt  484,  n.  79 ;  Id. 
485,  n.  81. 

PARAPHERNALIA.  The  name  given 
to  all  such  things  as  a  woman  has  a  right  to 
retain  as  her  own  property,  after  her  hus- 
band's death  ;  they  consist  generally  of  her 
clothing,  jewels,  and  ornaments  suitable  to 
her  condition,  which  she  used  personally 
during  his  life. 

2.    These,  when  not  extravagant,  she 
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has  a  right  to  retain  even  against  creditors ; 
and,  although  in  his  lifetime  the  husband 
might  have  given  them  away,  he  cannot 
bequeath  such  ornaments  and  jewels  by  his 
will.  2  Bl.  Com.  430  j  2  Supp.  to  Ves.  jr. 
376 ;  5  Com.  Dig.  230 ;  2  Com.  Dig.  212 ; 
11  Vin.  Ab.  176  ;  4  Bout.  Inst.  n.  3996-7. 

PARATITLA,  civil  law.  An  abbre- 
viated explanation  of  some  titles  or  books 
of  the  Code  or  Digest. 

PARATUM  HABEO.  A  return  made 
by  the  sheriff  to  a  capias  ad  respondendum, 
which  signified  that  he  had  the  defendant 
ready  to  bring  into  court.  This  was  a 
fiction  where  the  defendant  was  at  large. 
Afterwards  he  was  required  by  statute  to 
take  bail  from  the  defendant,  and  he  re- 
turned cepi  corpus  and  bail  bond.  But  still 
he  might  be  ruled  to  bring  in  the  body.  7 
Penn.  St.  Rep.  535. 

PARAYAIL.  Tenant  paravail  is  the 
lowest  tenant  of  the  fee,  or  he  who  is  the 
immediate  tenant  to  one  who  holds  of 
another.  He  i&  called  tenant  paravail,  be- 
cause it  is  presumed  he  has  the  avails  or 
profits  of  the  land.  F.  N.  B.  135 ;  2  Inst. 
296. 

PARCEL,  estates.  A  part  of  the  estate. 
1  Com.  Dig.  Abatement,  H  51,  p.  133  j  5 
Com.  Dig.  Grant,  E  10,  p.  545.  To  parcel 
is  to  divide  an  estate.  Bao.  Ab.  Condi- 
tions, 0. 

PARCENARY.  The  state  or  condition 
of  holding  title  to  lands  jointly  by  parceners, 
before  the  common  inheritance  has  been 
divided.  Litt.  sec.  56.  Yide  2  Bl.  Com. 
187  ?  Coparcenary;  Estate  in  coparcenary. 

PARCENERS,  Engl.  law.  The  daugh- 
ters of  a  man  or  woman  seised  of  lands  and 
tenements  in  fee  simple  or  fee  tail,  on 
whom,  after  the  death  of  such  ancestor, 
such  lands  and  tenements  descend,  and  they 
enter.  Litt.  s.  243 ;  Co.  Litt,  164 ;  2  Bouv. 
Inst.  n.  1871-2.    Vide  Coparceners. 

PARCO  FRACTO,  Engl.  law.  The 
name  of  a  writ  against  one  who  violently 
breaks  a  pound,  and  takes  from  thence 
beasts  which,  for  some  trespass  done,  or 
some  other  just  cause,  were  lawfully  im- 
pounded. 

PARDON,  trim,  law,  pleading.  A  par- 
don is  an  act  of  grace,  proceeding  from  the 
power  entrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on 
whom  it  is  bestowed,  from  the  punishment 
the  law  inflicts  for  a  crime  he  has  com- 
mitted.    7  Pet.  S.  C.  Rep.  160. 

2.    Every  pardon  granted  to  the  guilty 


is  in  derogation  of  the  law ;  if  the  pardon 
be  equitable,  the  law  is  bad;  for  where 
legislation  and  the  administration  of  the 
law  are  perfect,  pardons  must  be  a  violation 
of  the  law.  But  as  human  actions  are 
necessarily  imperfect,  the  pardoning  power 
must  be  vested  somewhere  in  order  to  pre- 
vent injustice,  when  it  is  ascertained  that  an 
error  has  been  committed. 

3.  The  subject  will  be  considered  with 
regard\  1.  To  the  kinds  of  pardons.  2.  By 
whom  they  are  to  be  granted.  3.  For  what 
offences.  4.  How  to  be  taken  advantage 
of.     5.  Their  effect. 

4. — §  1.  Pardons  are  general  or  special. 
1.  The  former  are  express,  when  an  act  of 
the  legislature  is  passed  expressly  directing 
that  offenoes  of  a  certain  class  shall  be 
pardoned,  as  in  the  case  of  an  act  of  am- 
nesty. See  Amnesty.  A  general  pardon 
is  implied  by  the  repeal  of  a  penal  statute, 
because,  unless  otherwise  provided  by  law, 
an  offence  against  such  statute  while  it  was 
in  force  cannot  be  punished,  and  the  offender 
goes  free.  2  Overt.  423.  2.  Special  par- 
dons are  those  which  are  granted  by  the 
pardoning  power  for  particular  cases. 

5.  Pardons  are  also  divided  into  abso- 
lute and  conditional.  The  former  are  those 
which  free  the  criminal  without  any  condi- 
tion whatever ;  the  latter  are  those  to  which 
a  condition  is  annexed,  which  must  be  per- 
formed before  the  pardon  can  have  any 
effect.  Bac.  Ab.  Pardon,  E  ;  2  Caines,  R. 
57 ;  1  Bailey,  283 ;  2  Bailey,  516.  But 
see  4  Call,  R.  35. 

6. — §  2.  The  constitution  of  the  United 
States  gives  to  the  president  in  general 
terms,  "  the  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United 
States."  The  same  power  is  given  generally 
to  the  governors  of  the  several  states  to 
grant  pardons  for  crimes  committed  against 
their  respective  states,  but  in  some  of  them 
the  consent  of  the  legislature  or  one  of  its 
branches  is  required. 

7. — §  3.  Except  in  the  case  of  impeach- 
ment, for  which  a  pardon  cannot  be  granted, 
the  pardoning  power  may  grant  a  pardon  of 
all  offences  against  the  government,  and  for 
any  sentence  or  judgment.  But  such  a 
pardon  does  not  operate  to  discharge  the 
interest  which  third  persons  may  have  ac- 
quired in  the  judgment ;  as,  where  a  penalty 
was  incurred  in  violation  of  the  embargo 
laws,  and  the  custom  house  officers  became 
entitled  to  one-half  of  the  penalty,  the  par- 
don did  not  discharge  that.    4  Wash.  C.  0 
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R.  64.    See  2  Bay,  565 ;  2  Whart.  440 ;  7 
J.  J.  Marsh.  181. 

8. — §  4.  When  the  pardon  is  general, 
either  by  an  act  of  amnesty,  or  by  the  re- 
peal of  a  penal  law,  it  is  not  necessary  to 
plead  it,  because  the  court  is  bound,  ex 
officio,  to  take  notice  of  it.  And  the  crimi- 
nal cannot  even  waive  such  pardon,  because 
by  his  admittance,  no  one  can  give  the  court 
power  to  punish  him,  when  it  judicially  ap- 
pears there  is  no  law  to  do  it.  But  when 
the  pardon  is  special,  to  avail  the  criminal 
it  must  judicially  appear  that  it  has  been 
accepted,  and  for  this  reason  it  must  be 
specially  pleaded.     7  Pet.  R.  150, 162. 

0. — §  5.  The  effect  of  a  pardon  is  to 
protect  from  punishment  the  criminal  for 
the  offence  pardoned,  but  for  no  other.  *  1 
Porter,  475.  It  seems  that  the  pardon  of 
an  assault  and  battery,  which  afterwards 
becomes  murder  by  the  death  of  the  person 
beaten,  would  not  operate  as  a  pardon  of 
the  murder.  12  Pick.  496.  In  general, 
the  effect  of  a  full  pardon  is  to  restore  the 
convict  to  all  his  rights.  But  to  this  there 
are  some  exceptions  :  1st.  When  the  crimi- 
nal has  been  guilty  of  perjury,  a  pardon 
will  not  qualify  him  to  be  a  witness  at  any 
time  afterwards.  2d.  When  one  was  con- 
victed of  an  offence  by  which  he  became 
civilly  dead,  a  pardon  did  not  affect  or 
annul  the  second  marriage  of  his  wife,  nor 
the  sale  of  his  property  by  persons  appointed 
to  administer  on  his  estate,  nor  divest  bis 
heirs  of  the  interest  acquired  in  his  estate 
in  consequence  of  his  civil  death.  10  Johns. 
R.  232,  483. 

10.— §  6.  All  contracts,  made  for  the 
buying  or  procuring  a  pardon  for  a  convict, 
are  void.  And  such  contracts  will  be  de- 
clared null  by  a  court  of  equity,  on  the 
ground  that  they  are  opposed  to  public 
policy.    4  Bouv.  Inst.  n.  3857. 

Vide,  generally,  Bao.  Ab.  h.  t. ;  Com. 
Dig.  h.  t.;  Nels.  Ab.  h.  t. ;  Yin.  Ab.  h.  t.; 
13  Petersd.  Ab.  h.  t.;  Dane's  Ab.  h.  t.;  3 
Inst.  233  to  240 ;  Hawk.  b.  2,  o.  37 ;  1 
Chit.  Cr.  L.  762  to  778 ;  2  Russ.  on  Cr. 
595 ;  Arch.  Cr.  PL  92  j  Stark.  Cr.  PL  368, 
880. 

PARENTAGE.  Kindred.  Vide  2 
Bouv.  Inst.  n.  1955 ;  Branch;  Line. 

PARENTS.  The  lawful  father  and 
mother  of  the  party  spoken  of.  1  Murph. 
R.  336 ;  11  S.  &  R.  93. 

■  2.  The  term  parent  differs  from  that  of 
ancestor,  the  latter  embracing  not  only  the 
father  and  mother,  but  every  person  in  an 


ascending  line.  It  differs  also  from  pre- 
decessor, which  is  applied  to  corporators. 
Wood's  Inst.  68 ;  7  Ves.  522 ;  1  Murph. 
336  ;  6  Binn.  255.     See  Father;  Mother. 

3.  By  the  civil  law,  grandfathers  and 
grandmothers,  and  other  ascendants,  were, 
in  certain  cases,  considered  parents.  Diet, 
de  Jurisp.  Parente.  Vide  1  As^tm.  R.  55  ; 
2  Kent,  Com.  159 ;  5  East,  R.  223 ;  Bouv. 
Inst.  Index,  h.  t. 

PARES.  A  man's  equals;  his  peers, 
(q.  v.)     3  BL  Com.  349. 

Pares  curls,  feudal  law.  Those  vas- 
sals who  were  bound  to  attend  the  lord's 
court  were  so  called.  Ersk.  Inst.  B.  2,  tit. 
3,  s.  17. 

PARI  DELICTO,  crim.  law.  In  a  simi- 
lar offence  or  crime;  equal  in  guilt.  A 
person  who  is  in  pari  delicto  with  another, 
differs  from  a  particeps  criminis  in  this, 
that  the  former  always  includes  the  latter 
but  the  latter  does  not  always  include 'the 
former.     8  East,  381,  2. 

Pari  materia.  Of  the  same  matter ;  on 
the  same  subject;  as,  laws  pari  materia 
must  be  construed  with  reference  to  each 
other.    Bac.  Ab.  Stat.  I.  3. 

Pari  passu.    By  the  same  gradation. 

PARISH.  A  district  of  country  of  dif- 
ferent extents.  In  the  ecclesiastical  law 
it  signified  the  territory  committed  to  the 
charge  of  a  parson,  vicar,  or  other  minis- 
ter. Avl.  Parerg.  404 ;  2  BL  Com.  112. 
In  Louisiana,  the  state  is  divided  into 
nanshes 

PARIUM  JUDICIUM.  The  trial  by 
jury,  or  by  a  man's  peers,  or  equals,  is  so 
called. 

PARK,  Eng.law.  An  enclosed  chase,  (q.  v.) 
extending  only  over  a  man's  own  grounds. 
The  term  park  signifies  an  enclosure.  2  BL 
Com.  38. 

PARLIAMENT.  This  word,  derived 
from  the  French  parlement,  in  the  English 
law,  is  used  to  designate  the  legislative 
branch  of  the  government  of  Great  Britain, 
composed  of  the  house  of  lords,  and  the 
house  of  commons. 

2.  It  is  an  error  to  regard  the  king  of 
Great  Britain  as  forming  a  part  of  parlia- 
ment. The  connexion  between  the  king 
and  the  lords  spiritual,  the  lords  temporal, 
and  the  commons,  which,  when  assembled 
in  parliament,  form  the  three  states  of  thq. 
realm,  is  the  same  as  that  which  subsists 
between  the  king  and  those  states— tho 
people  at  large— out  of  parliament ;  Colton's 
Records,  710 ;  the  king  not  being,  in  either 
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case,  a  member,  branch,  or  coestate,  but 
standing  solely  in  the  relation  of  sovereign 
or  head.  Rot.  Par.  vol.  iii.  623  a. ;  2  Mann. 
&  Gr.  457  n. 

PAROL.  More  properly  parole.  A 
French  word,  which  means  literally,  word 
or  speech.  It  is  used  to  distinguish  con- 
tracts which  are  made  verbally  or  in  writing 
not  under  seal,  which  are  called  parol  con- 
tracts, from  those  which  are  under  seal, 
which  bear  the  name  of  deeds  or  specialties, 
(q.  v.)  1  Chit.  Contr.  1 ;  7  Term.  R.  350, 
351,  n. ;  3  Johns.  Gas.  60 ;  1  Chit.  PI.  88. 
It  is  proper  to  remark  that  when  a  contract 
is  made  under  seal,  and  afterwards  it  is 
modified  verbally,  it  becomes  wholly  a  parol 
contract.  2  Watts,  451  j  9  Pick.  298  j  13 
Wend.  71. 

2.  Pleadings  are  frequently  denominated 
the  parol.  In  some  instances  the  term  parol 
is  used  to  denote  the  entire  pleadings  in  a 
cause ;  as,  when  in  an  action  brought  against 
an  infant  heir,  on  an  obligation  of  his  ances- 
tors, he  prays  that  the  parol  may  demur, 
i.  e.,  the  pleadings  may  be  stayed,  till 
he  shall  attain  full  age.  3  Bl.  Com.  300 ; 
4  East,  485;  1  Hoffm.  R.  178.  See  a 
form  of  a  plea  in  abatement,  praying  that 
the  parol  may  demur,  in  1  Wentw.  PL 
43 ;  and  2  Chit.  PI.  520.  But  a  devisee 
cannot  pray  the  parol  to  demur.  4  East, 
485. 

3.  Parol  evidence  is  evidence  verbally 
delivered  by  a  witness.  As  to  the  cases 
when  such  evidence  will  be  received  or 
rejected,  vide  Stark.  Ev.  pt.  4,  p.  995  to 
1055 ;  1  Phil.  Ev.  466,  c.  10,  s.  1 :  Sugd. 
Vend.  97. 

Parol  leases.  An  agreement  made 
verbally,  not  in  writing,  between  the  parties, 
by  which  one  of  them  leases  to  the  other  a 
certain  estate. 

2.  By  the  English  statute  of  frauds  of 
29  Car.  II. ,  c.  3,  s.  1,  2,  and  3,  it  is  de- 
clared that  "  all  leases,  estates,  or  terms  of 
years,  or  any  uncertain  interest  in  lands, 
created  by  livery  only,  or  by  parol,  and  not 
put  in  writing,  and  signed  by  the  party, 
should  have  the  foroe  and  effect  of  leases  or 
estates  at  will  only,  except  leases  not  ex- 
ceeding the  term  of  three  years,  whereupon 
the  rent  reserved  during  the  term  shall 
amount  to  two  third  parts  of  the  full  im- 
proved value  of  the  thing  demised."  "  And 
that  no  lease  or  estate,  either  of  freehold  or 
term  of  years,  should  be  assigned,  granted, 
or  surrendered,  unless  in  writing."  The 
principles  of  this  statute  have  been  adopted, 


with  some  modifications,  in  nearly  all  the 
states  of  the  Union.  4  Kent,  Com.  95 ;  1 
Hill.  Ab.  130. 

TAB,01iR9  international  law.  The  agree- 
ment of  persons  who  have  been  taken  by  an 
enemy  that  they  will  not  again  take  up 
arms  against  those  who  captured  them, 
either  for  a  limited  time,  or  during  the 
continuance  of  the  war.  Vattel,  liv.  3,  c. 
8,  §  151. 

PARRICIDE,  civil  law.  One  who  mur- 
ders his  father ;  it  is  applied,  by  extension, 
to  one  who  murders  his  mother,  his  brother, 
his  sister,  or  his  children.  The  crime  com- 
mitted by  such  person  is  also  called  parricide. 
Merl.  Rep.  mot  Parricide ;  Dig.  48,  9, 1, 
1.  3, 1.  4. 

2.  This  offence  is  defined  almost  in  the 
same  words  in  the  penal  code  of  China. 
Penal  Laws  of  China,  B.  1,  s.  2,  §  4. 

3.  The  criminal  was  punished  by  being 
scourged,  and  afterwards  sewed  in  a  sort  of 
sack,  with  a  dog,  a  cock,  a  viper,  and  an 
ape,  and  then  thrown  into  the  sea,  or  into 
a  river ;  or  if  there  were  no  water,  he  was 
thrown  in  this  manner  to  wild  beasts.  Dig. 
48,  9,  9 ;  C.  9, 17,  1,  1.  4,  18,  6 ;  Bro. 
Civ.  Law,  423  j  Wood's  Civ.  Law,  B.  3,  c. 
10,  s.  9. 

4.  By  the  laws  of  France  parricide  is 
the  crime  of  him  who  murders  his  father  or 
mother,  whether  they  be  the  legitimate, 
natural  or  adopted  parents  of  the  indivi- 
dual, or  the  murder  of  any  other  legitimate 
ascendant.  Code  P6nal,  art.  297.  This 
crime  is  there  punished  by  the  criminal's 
being  taken  to  the  place  of  execution  with- 
out any  other  garment  than  his  shirt,  bare- 
footed, and  with  his  head  covered  with  a 
black  veil.  He  is  then  exposed  on  the 
scaffold  while  an  officer  of  the  court  reads 
his  sentence  to  the  spectators ;  his  right 
hand  is  then  cut  off,  and  he  is  immediately 
put  to  death.     Id.  art.  13. 

5.  The  common  law  does  not  define  this 
crime,  and  makes  no  difference  between  its 
punishment,  and  the  punishment  of  murder. 
1  Hale's  P.  C.  380 ;  Prin.  Penal  Law,  c. 
18,  §  8,  p.  243  ;  Dalloz,  Diet,  mot  Homi- 
cide, §  3. 

PARSON,  eccles.  law.  One  who  has  full 
possession  of  all  the  rights  of  a  parochial 
church. 

2.  He  is  so  called  because  by  his  person 
the  church,  which  is  an  invisible  body,  is 
represented:  in  England  he  is  himself  a 
body  corporate  in  order  to  protect  and  de- 
fend the  church  (which  he  personates)  by  a 
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perpetual  succession.      Co.  Litt.  300;  1 
Tho.  Co.  Lit.  101. 

3.  Fortunately,  in  the  United  States, 
where  religion  is  generally  well  supported, 
we  have  no  national  church,  and,  therefore, 
no  parsons  known  as  such  to  the  law. 

PART.  A  share ;  a  purpart,  (q.  v.) 
This  word  is  also  used  in  contradistinction 
to  counterpart;  covenants  were  formerly 
made  in  a  script  and  rescript,  or  part  ana 
counterpart. 

Part  owners.  This  term  in  its  most 
extensive  sense  means  tenant  in  common  or 
joint  tenant.  In  a  more  limited  meaning, 
it  is  applied  to  the  separate  rights  of  several 
owners  of  a  ship,  where  the  parties  are  not 
partners. 

2.  In  general,  when  the  majority  of  the 
part  owners  are  desirous  of  employing  suoh 
a  ship  upon  a  particular  voyage  or  adven- 
ture, they  have  a  right  to  do  so,  upon  giving 
security  in  the  admiralty,  by  stipulation  to 
the  minority,  if  required,  to  bring  her  feaok 
and  restore  the  ship,  or,  in  case  of  her  loss, 
to  pay  them  the  value  of  their  respective 
shares.  4  Bouv.  Inst.  n.  3780  ;  Abbott  on 
Ship.  70;  3  Kent,  Com.  151,  4th  ed.; 
Story  on  Partn.  §  489. 

PARTIAL  LOSS,  mer.  law.  Any  da- 
mage short  of,  or  not  amounting  to  a  total 
loss ;  for  if  it  be  not  the  latter  it  must  be 
the  former.  Partial  losses  are  sometimes 
denominated  average  losses,  because  they 
are  often  in  the  nature  of  those  losses  which 
are  the  subject  of  average  contributions. 
1  Bouv.  Inst.  n.  1217. 

PARTICEPS  CRIMINIS,  crim.  law. 
Partners  in  crime,  whether  in  the  same  de- 
gree or  in  pari  delicto,  (q.  v.)  or  in  different 
degree  :  for  one  may  be  a  principal  and  the 
other  an  accessary.  Russ.  on  Cr.  21 ;  8 
East,  381,  2;  2  Supp.  to  Yes.  jun.  122, 
398  ;  5  Com.  Dig.  346. 

Particeps  fraudib.  Participators  in 
fraud. 

2.  It  is  a  general  rule  of  law,  in  pari 
delicto,  potior  est  conditio  defendentis,  and 
the  courts  will  help  neither  party ;  but  this 
rule  operates  only  in  oases  where  the  refusal 
of  the  courts  to  aid  either  party,  frustrates 
the  objects  of  the  transactions,  and  takes 
away  the  temptation  to  engage  in  contracts 
contra  bonos  mores,  or  violating  the  policy 
of  the  laws.  If  it  be  necessary,  in  order 
to  discountenance  such  transactions,  to  en- 
force such  contract  at  law,  or  to  relieve 
against  it  in  equity,  it  will  be  done,  though 
both  parties  be  in  pari  delicto.    The  party 


is  not  allowed  to  allege  his  own  turpitude 
in  such  cases,  when  defendant  at  law,  or 
prevented  from  alleging  it,  when  plaintiff  in 
equity,  whenever  the  refusal  to  execute  the 
contract  at  law,  or  the  refusal  to  relieve 
against  it  in  equity,  would  give  effect  to  the 
original  purpose,  and  encourage  the  parties 
engaged  in  suoh  transactions.  4  Rand.  R. 
372  ;  1  Black.  R.  363  ;  2  Freem.  101. 

PARTICULAR  AVERAGE.  This 
term,  particular  average,  has  been  con- 
demned as  not  being  exact.  See  Average. 
It  denotes,  in  general,  every  kind  of  ex- 
pense or  damage,  short  of  total  loss,  which 
regards  a  particular  concern,  and  which  is 
to  be  borne  by  the  proprietor  of  that  con- 
cern alone.  Between  the  insurer  and  in- 
sured, the  term  includes  losses  of  this 
description,  as  far  as  the  underwriter  is 
liable.  Particular  average  must  not  be 
understood  as  a  total  loss  of  a  part;  for 
these  two  kinds  of  losses  are  perfectly  dis- 
tinct from  each  other.  A  total  loss  of  a 
part  may  be  recovered,  where  a  particular 
average  would  not  be  recoverable.  See 
Stev.  on  Av.  77. 

Particular  averment,  pleading.  Vide 
Averment. 

Particular  custom.  A  particular  cus- 
tom is  one  which  only  affects  the  inhabitants 
of  some  particular  district.  To  be  good,  a 
particular  custom  must  possess  these  requi- 
sites :  1.  It  must  have  been  used  so  long 
that  the  memory  of  man  runneth  not  to 
the  contrary.  2.  It  must  have  been  con- 
tinued. 3.  It  must  have  been  peaceable. 
4.  It  must  be  reasonable.  5.  It  must  be 
certain.  6.  It  must  be  consistent  with 
itself.  7*  It  must  be  consistent  with  other 
customs.     I  Bl.  Com.  74,  79. 

Particular  estate.  An  estate  which 
is  carved  out  of  a  larger  and  which  precedes 
a  remainder ;  as,  an  estate  for  years  to  A, 
remainder  to  B  for  life ;  or  an  estate  for 
life  to  A,  remainder  to  B  in  tail :  this  pre- 
cedent estate  is  called  the  particular  estate. 
2  Bl.  Com.  165 ;  4  Kent,  Com.  226 ;  16  Via. 
Abr.  216 ;  4  Com.  Dig.  32 ;  5  Com.  Dig.  346. 

Particular  lien,  contracts.  A  j  right 
which  a  person  has  to  retain  property  in 
respect  of  money  or  labor  expended  on  suoh 
particular  property.  For  example,  when  a 
tailor  has  made  garments'  out  of  cloth  de- 
livered to  him  for  the  purpose,  he  is  not 
bound  to  part  with  the  clothes  until  his 
employer  has  paid  him  for  his  services ;  nor 
a  ship  carpenter  with  a  ship  which  he  has 
repaired  ;nor  can  an  engraver  be  compelled 
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to  deliver  the  seal  which  he  has  engraved 
for  another,  until  his  compensation  has  been 
paid.  2  Roll.  Ab.  92 ;  3  M.  &  S.  167 ;  14 
Pick.  332 ;  3  Bouv.  Inst.  n.  2514.  Vide  Lien. 

PARTICULARS,  practice.  The  items 
of  which  the  accounts  of  one  of  the  parties 
is  composed,  and  which  are  frequently  fur- 
nished to  the  opposite  party  in  a  bill  of 
particulars,  (q.  v.) 

PARTIES,  contracts.  Those  persons 
who  engage  themselves  to  do,  or  not  to  do 
the  matters  and  things  contained  in  an 
agreement. 

2.  All  persons  generally  can  be  parties 
to  contracts,  unless  they  labor  under  some 
disability. 

3.  Consent  being  essential  to  all  valid 
contracts,  it  follows  that  persons  who  want, 
first,  understanding ;  or  secondly,  freedom 
to  exercise  their  will,  cannot  be  parties  to 
contracts.  Thirdly,  persons  who  in  conse- 
quence of  their  situation  are  incapable  to 
enter  into  some  particular  contract.  These 
will  be  separately  considered.  • 

4. — §  1.  Those  persons  who  want  under- 
standing, are  idiots  and  lunatics ;  drunkards 
and  infants. 

a  5. — 1.  The  contracts  of  idiots  and  luna- 
tics, are  not  .binding ;  as  they  are  unable 
from  mental  infirmity,  to  form  any  accurate 
judgment  of  their  actions,  and  consequently, 
cannot  give  a  serious  and  sufficient  con- 
sideration to  any  engagement.  And  although 
it  was  formerly  a  rule  that  the  party  could 
not  stultify  himself ;  39  H.  VI.  42 ; '  Newl. 
on  Contr.  19 ;  1  Fonb.  Eq.  46,  7 ;  yet  this 
rule  has  been  so  relaxed,  that  the  defend- 
ant may  now  set  up  this  defence.  3  Camp. 
128 ;  2.  Atk.  412 ;  1  Fonb.  Eq.  n.  d.;  and 
see  Highm.  on  Lun.  Ill,  112 ;  Long  on 
Sales,  14 ;  3  Day's  Rep.  90  ;  Chit,  on  Contr. 
29,  257,  8  ;  2  Str.  1104. 

6. — 2.  A  person  in  a  state  of  complete 
intoxication  has  no  agreeing  mind;  Bull. 
N.  P.  172 ;  3  Campb.  33 ;  Sugd.  Vend. 
154';  1  Stark.  Rep.  126  ;  and  his  contracts 
are  therefore*  void,  particularly  if  he  has 
been  made  intoxicated  by  the  other  party. 

1  Hen.  &  Munf.  69  ;   1  South.  Rep.  361 ; 

2  Hayw.  394 ;  see  Louis.  Code,  art.  1781 ; 
1  Clarke's  R.  £08. 

7. — 3.  In  general  the  contract  of  an  in- 
fant, however  fair  and  conducive  to  his  in- 
terest it  may  be,  is  not.  binding  on  him, 
unless  the  supply  of  necessaries  to  him  be 
the  object  of  the  agreement ;  Newl.  Contr. 
2 ;  1  Eq.  Cas.  Ab.  286 ;  1  Atk.  489 ;  3 
Atk.  613 ;  or  unless  he  confirm  the  agree- 


ment after  he  shall  be  of  full  age.  Bac. 
Abr.  Infancy,  I  3.  But  he  may  take  ad- 
vantage of  contracts  made  with  h,im,  al- 
though the  consideration  were  merely  the 
infant's  promise,  as  in  an  action  on  mutual 
promises  to  marry.  Bull.  N.  P.  155;  2 
Str.  907 ;  1  Marsh.  (Ken.)  Rep.  76  ;  2  M. 
&  S.  205.  See  Stark.  Ev.  pt.  iv.  page  724 ; 
1  Nott  &  McCord,  197 ;  6  Cranch,  226 ; 
Com.  Dig.  Infant ;  Bac.  Abr.  Infancy  and 
Age ;  9  Vin.  Ab.  393,  4 ;  Fonbl.  Eq.  b. 
1,  c.  2,  §  4,  note  b;  3  Burr.  1794 ;  1  Mod. 
25 ;  Stra.  937  ;  Louis.  Code,  article  1778. 

8. — §  2.  Persons  who  have  understand- 
ing, but  who,  in  law,  have  not  freedom  to 
exercise  their  will,  are  married  women ;  and 
persons  under  duress. 

9. — 1.  A  married  woman  has,  in  gene- 
ral, no  power  or  capacity  to  contract  during 
the  coverture.  Com.  Dig.  Baron  &  Feme, 
W;  Pleader,  2  A  1.  She  has  in  legal  con- 
templation no  separate  existence,  her  hus- 
band and  herself  being  in  law  but  one  person. 
Litt.  section  28 ;  see  Chitty  on  Cont.  39, 
40.  But  a  contract  made  with  a  married 
woman,  and  for  her  benefit,  where  she  is  the 
meritorious  cause  of  action,  as  in  the  in- 
stance of  an  express  promise  to  the  wife,  in 
consideration  of  her  personal  labor,  as  that 
she  would  cure  a  wound ;  Cro.  Jac.  77  ;  2 
Sid.  128 ;  2  Wils.  424 ;  or  of  a  bond  or 
promissory  note,  payable  on  the  face  thereof 
to  her,  or  to  herself  and  husband,  may  be 
enforced  by  the  husband  and  wife,  though 
made  during  the  coverture.  2  M.  &  S. 
396,  n.  b.;  2  Bl.  Rep.  1236 ;  1  H.  Black. 
108.  A  married  woman  has  no  original 
power  or  authority  by  virtue  of  the  mari- 
tal tie,  to  bind  her  husband  by  any  of  her 
oontraots.  The  liability  of  a  husband  on 
his  wife's  engagements  rests  on  the  idea 
that  they  were  formed  by  his  authority ;  and 
if  his  assent  do  not  appear  by  express  evi- 
dence or  by  proof  of  circumstances  from 
which  it  may  reasonably  be  inferred,  he  is 
not  liable.  1  Mod.  125 ;  3  B.  &  C.  631 ; 
see  Chitty  on  Cont.  39  to  50. 

10. — 2.  Contracts  may  be  avoided  on 
account  of  duress.  See  that  word,  and 
also  Poth.  Obi.  P.  1,  c.  1,  s.  1,  art.  3,  §  2. 

11. — §3.  Trustees,  •  executors,  adminis- 
trators, guardians,  and  all  other  persons 
who  make  a  contract  for  and  on  behalf  of 
others,  cannot  become  parties  to  such  con- 
tract on  their  own  account ;  nor  are  they 
allowed  in  any  case  to  purchase  the  trust 
estate  for  themselves.  1  Vera.  465  ;  2  Atk. 
59 ;  10  Ves.  3 ;  9  Ves.  234 ;  12  Ves.  372, 
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3  Mer.  Rep.  200 ;  6  Ves.  627  ;  8  Bro.  P. 
C.  42 ;  10  Ves.  881 ;  5  Ves-  707 ;  13  Ves. 
156 ;  1  Pet.  C.  C.  R.  873 ;  3  Binn.  54 ;  2 
Wliart.  53 ;  7  Watte,  387 ;  13  S.  &  R. 
210 ;  5  Watts,  304  j  2  Bro.  C.  0.  400 ; 
White's  L.  0.  in  Eq.  *104-117 ;  9  Paige, 
238,  241,  650,  663 ;  1  Sandf.  R.  251, 
256 ;  3  Sandf.  R.  61  ;  2  John.  Oh.  R.  252; 

4  How.  S.  C.  503 ;  2  Whart  53,  63 ;  15 
Pick.  24,  31.  As  to  the  transactions  be- 
tween attorneys  and  others  in  relation  to 
client's  property,  see  2  Ves.  jr.  201 ;  1 
Madd.  Ch.  114 ;  15  Ves.  42 ;  1  Ves.  379 ; 
2  Ves.  259.  The  contracts  of  alien  ene- 
mies may  in  general  be  avoided,  except 
when  made  under  the  license  of  the  govern- 
ment, either  express  or  implied.  1  Kent, 
Com.  104.    See  15  John.  6 ;  Dougl.  641. 

As  to  the  persons  who  make  contracts  in 
equity,  see  Newl.  Cont.  c.  1,  pp.  1  to  33. 

Parties  to  actions.  Those  persons 
who  institute  actions  for  the  recovery  of 
their  rights,  and  those  persons  against  whom 
they  are  instituted,  are  the  parties  to  the 
actions ;  the  former  are  called  plaintiffs, 
and  the  latter,  defendants.  The  term  par- 
ties is  understood  to  include  all  persons  who 
are  directly  interested  in  the  subject-matter 
in  issue,  who  have  right  to  make  defence, 
control  the  proceedings,  or  appeal  from  the 
judgment.  Persons  not  having  these  rights 
are  regarded  as  strangers  to  the  cause. 
20  How.  St.  Tr.  538,  n. ;  Greenl.  Ev. 
§  523. 

2.  It  is  of  the  utmost  importance  in 
bringing  actions  to  have  proper  parties,  for 
however  just  and  meritorious  the  olaim  may 
be,  if  a  mistake  has  been  made  in  making 
wro»g  persons,  either  plaintiffs  or  defend- 
ants, or  including  too  many  or  too  few  per- 
sons as  parties,  the  plaintiff  may  in  general 
be  defeated. 

3.  Actions  are  naturally  divided  into 
those  which  arise  upon  contracts,  and  those 
which  do  not,  but  acorue  to  the  plaintiff  in 
consequence  of  some  wrong  or  injury  com- 
mitted by  the  defendant.  This  article  will 
therefore  be  divided  into  two  parte,  under 
which  will  be  briefly  considered,  first,  the 
parties  to  actions  arising  upon  contracts; 
and,  secondly,  the  parties  to  actions  aris- 
ing upon  injuries  or  wrongs,  unconnected 
with  contracts,  committed  by  the  defendant. 

4. — Part  I.  Of  parties  to  actions  arising 
on  contracts.  These  are  the  plaintiffs  and 
the  defendants. 

5.— Sect.  1.  Of  the  plaintiffs.  These 
will  be  considered  as  follows  : 


|  §  1.  Between  the  original  contracting 
parties.  An  action  on  a  contract,  whether 
express  or  implied,  or  whether  it  be  by 
parol,  or  under  seal,  or  of  record,  must  be 
brought  in  the  name  of  the  party  in  whom 
the  legal  interest  is  vested.  1  East,  R.  497 ; 
and  see  Telv.  25,  n.  1 ;  13  Mass.  Rep.  105 ; 

1  Pet.  0.  C.  R.  109 ;  1  Lev.  235  ;  3  Bos. 
&  Pull.  147 ;  1  H.  Bl.  84 ;  5  Serg.  & 
Rawle,  27 ;  Hamm.  on  Par.  32 ;  2  Bailey's 
R.  55  ;  16  S.  &  R.  237 ;  10  Mass.  287  ; 
15  Mass.  286  ;  10  Mass.  230  ;  2  Root,  R. 
119. 

6. — §  2.  Of  the  number  of  plaintiffs  who 
must  join.  When  a  oontract  is  made  with 
several,  if  their  legal  interests  were  joint, 
they  must  all,  if  living,  join  in  the  action 
for  the  breach  of  the  contract.  1  Saund. 
153,  note  1 ;  8  Serg.  &  Rawle,  308;  10 
Serg.  &  Rawle,  257 ;  10  East,  418 ;  8  T. 
R.  140 ;  Arch.  Civ.  PL  58 ;  Yelv.  177, 
note  1.  But  dormant  partners  need  not 
join  their  copartners.  8  S.  &  R.  85  ;  7 
Verm.  123 ;  2  Verm.  65  ;  6  Piok.  352  ;  4 
Wend.  628  ;  8  Wend.  666  ;  3  Cowen,  84  ; 

2  Harr.  &  Gill,  159.  When  a  contract  is 
made  and  a  bond  is  given  to  a  firm  by  a 
particular  name,  as  A  B  and  Son,  the  suit 
must  be  brought  by  the  actual  partners,  the 
two  sons  of  A  B,  the  latter  having  been 
dead  several  years  at  the  time  of  making 
the  oontract.  2  Campb.  548.  When  a 
person  who  has  no  interest  in  the  contract 
is  joined  with  those  who  have,  it  is  fatal. 
19  John.  213  ;  2  Penn.  817 ;  2  Greenl. 
117. 

7. — §  3.  Wlien  the  interest  of  the  con- 
tract has  been  assigned.  Some  contracts 
are  assignable  at  law ;  when  these  are  as- 
signed, the  assignee  may  maintain  an  action 
in  his  own  name.  Of  this  kind  are  promis- 
sory notes,  bills  of  exchange,  bail-bonds, 
replevin-bonds  ;  Hamm.  on  Part.  108  ;  aod 
covenants  running  with  the  land  pass  with 
the  tenure,  though  not  made  with  assigns. 
5  Co.  24  ;  Cro.  Eliz.  552  ;  3  Mod.  338  ; 
1  Sid.  157  ;  Hamm.  Part.  116 ;  Bac.  Abr. 
Covenant,  E  {>.  When  a  contract  not  as- 
signable at  law  has  been  assigned,  and  a 
recovery  on  such  contract  is  sought,  the 
action  must  be  in  the  name  of  the  .assignor 
for  the  use  of  the  assignee. 

8. — §  4.  When  one  or  more  of  sever ul 
obligees ,  <Src,  is  dead.  When  one  or  more 
of  several  obligees,  covenantees,  partners  or 
others,  having  a  joint  interest  in  the  con- 
tract, not  running  with  the  land,  dies,  the 
action  must  be  brought  in  the  name  of  the 
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survivor,  and  that  fact  averred  in  the  decla- 
ration.    1  Dall.  65,  248 ;  1  East,  R.  497  ; 

2  John.  Oas.  374  j  4  Dalt.  354;  Arch.  Civ. 
PL  54,  5 ;  Addis,  on  Contr.  285 ;  1  Chan. 
Rep.  31 ;  Yelv.  177. 

9. — §  5.  In  the  case  of  executor*  and 
administrators.  When  a  personal  contract, 
or  a  covenant  not  running  with  the  land, 
lias  been  made  with  one  person  only,  and 
he  is  dead,  the  action  for  the  breach  of  it 
must  be  brought  in  the  name  of  the  ex- 
ecutor or  administrator  in  whom  the  legal 
interest  in  the  contract  is  vested ;  2  H.  Bl. 
310 ;  3  T.  R.  393 ;  and  all  the  executors 
or  administrators  must  join.  2  Saund.  213 ; 
Went.  95 ;  1  Lev.  161 ;  2  Nott  &  McCord, 
70 ;  Hamm.  on  Part.  272. 

10. — §  6.  In  the  case  of  bankruptcy  or 
insolvency.  In  the  case  of  the  bankruptcy 
or  insolvency  of  a  person  who  is  beneficially 
interested  in  the  performance  of  a  contract 
made  before  the  act  of  bankruptcy  or  before 
the  assignment  under  the  insolvent  laws, 
the  action  should  be  brought  in  the  name 
of  his  assignees.  1  Chit.  PI.  14;  2  Dall. 
276 ;  3  Yeates,  520 ;  7  S.  &  R.  182 ;  5  S. 
&  R.  394 ;  9  S.  &  R.  434.     See  3  Salk.  61 ; 

3  T.  R.  779;  Id.  433;  Hamm.  on  Part. 
167;  Com.  Dig.  Abatement,  E  17. 

11. — §  7.  In  case  of  marriage.  This 
part  of  the  subject  will  be  considered  with 
reference  to  those  cases.  1st.  When  the 
husband  and  wife  must  join.  2d.  When 
the  husband  must  suo  alone.  3d.  When 
the  wife  must  sue  alone.  4th.  When  they 
may  join  or  not  at  their  election.  5th. 
Who  is  to  sue  in  the  case  of  the  death  of 
the  husband  or  wife.  6th.  When  a  woman 
marries,  lis  pendens. 

12. — 1.  To  recover  the  chose  in  action 
of  the  wife,  the  husband  must,  in  general, 
join,  when  the  cause  of  action  would  sur- 
vive. 3  T.  R.  348;  1  M.  &  S.  180;  Com. 
Dig.  Baron  &  Feme,  V ;  Bac.  Ab.  Baron 
ft  Feme,  K  j  1  Yeates'  R.  551 ;  1  P.  A. 
Browne's  R.  263 ;  1  Chit.  PL  17.  | 

13. — 2.  In  general  the  wife  cannot  join 
in  any  action  upon  a  contract '  made  during 
coverture,  as  for  work  and  labor,  money 
lent,  or  goods  sold  by  her  during  that  time. 
2  BL  Rep.  1239;  and  see  1  Salk.  114;  2 
Wils.  424;  9  East,  472  ;  1  Str.  612 ;  1  M. 
ft  8.  180;  4  T.  R.  516;  3  Lev.  103; 
Carth.  462;  Ld.  Raym.  368;  Cro.  Eliz. 
61 ;  Com.  Dig.  Baron  &  Feme,  W. 

14. — 3.  When  the  husband  is  civiliter 
mortuus,  see  4  T.  Rep.  361 ;  2  Bos.  ft  Pull. 
165;  4  Esp.  R.  27;  1  Selw.  N.  P.  286 ; 


Cro.  Eliz.  519 ;  9  East,  R.  472 ;  Bac.  Ab. 
Baron  ft  Feme,  M. ;  or,  as  has  been  decided 
in  England,  when  he  is  an  alien  and  has 
left  the  country,  or  has  never  been  in  it, 
the  wife  may,  on  her  own  separate  con- 
tracts, sue  alone.  2  Esp.  R.  544 ;  1  Bos. 
&  Pull.  357 ;  2  Bos.  &  Pull.  226 ;  1 N.  R. 
80;  11  East,  R.  301 ;  3  Camp.  R.  123 ;  5 
T.  R.  679.  But  the  rights  of  such  hus- 
band being  only  suspended,  the  disability 
may  be  removed,  in  one  case,  by  a  pardon, 
and,  in  the  other,  by  the  husband's  return, 
and  then  he  must  be  joined.  Broom  on 
Part.  s.  114. 

15. — 4.  When  a  party  being  indebted 
to  a  wife  dum  sola,  after  the  marriage  gives 
a  bond  to  the  husband  and  wife  in  con- 
sideration of  such  debt,  they  may  join,  or 
the  husband  may  sue  alone  on  such  con- 
tract. 1  M.  ft  S.  180 ;  4  T.  R.  616 ;  1 
Chit.  PL  20. 

16.-^5.  Upon  the  death  of  the  wife,  if 
the  husband  survive,  he  may  sue  for  any- 
thing he  became  entitled  to  during  the 
coverture ;  as  for  rent  accrued  to  the  wife 
during  the  coverture.  1  Rolle's  Ab.  352, 
pi.  5 ;  Com.  Dig.  Baron  &  Feme,  Z ;  Co. 
Litt.  351,  a,  n.  1.  But  the  husband  cannot 
sue  in  his  own  right  for  the  choses  in  action 
of  the  wife,  belonging  to  her  before  cover- 
ture.    Hamm.  on  Part.  210  to  215. 

17.  When  the  wife  survives  the  hus- 
band, she  may  sue  on  all  contracts  entered 
into  with  her  before  coverture,  which  remain 
unsatisfied ;  and  she  may  recover  all  arrears 
of  rent  of  her  real  estate,  which  became  due 
during  the  coverture,  or  their  joint  demise. 
2  Taunt.  181 ;  1  Roll's  Ab.  350  d. 

18. — 6.  When  a  suit  is  instituted  by  a 
single  woman,  or  by  her  and  others,  and  she 
afterwards  marries,  lis  pendens,  the  suit 
abates.  1  Chit.  PL  437 ;  14  Mass.  R.  295 ; 
Brayt.  R.  21. 

19. — §  8.  When  the  plaintiff  is  a 
foreign  government,  it  must  have  been 
recognised  by  the  government  of  this 
country  to  entitle  it  to  bring  an  action.  3 
WTheat.  R.  324 ;  Story,  Eq.  PL  §  55.  See  4 
Cranch,  272 ;  9  Ves.  347 ;  10  Ves.  354 ; 
11  Ves.  283;  Harr.  Dig.  2276. 

20.— Sect.  2.  Of  the  defendants.  These 
will  be  considered  in  the  following  order : 

§  1.  Between  the  original  parties.  The 
action  upon  an  express  contract,  must  in 
general  be  brought  against  the  party  who 
made  it.  8  East,  R.  12.  On  implied  con- 
tracts against  the  person  subject  to  the 
legal  liability.     Hamm.  Part.  48 ;  2  Hen. 
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Bl.  563.  Vide  6  Mass.  R.  253  ;  8  Mass. 
Rep.  198;  11  Mass.  R.  335;  6  Binn.  R. 
234 ;  1  Chit.  PL  24. 

21. — §  2.  Of  the  number  of  defendants. 
For  the  breach  of  a  joint  contract  made  by 
several  parties,  they  should  all  be  made  de- 
fendants ;  1  Sannd.  153,  note  1 ;  Id.  291  b, 
n.  4 ;  even  though  one  be  a  bankrupt  or 
insolvent.  2  M.  &  S.  23.  Even  an  infant 
must  be  joined,  unless  the  contract  as  to 
him  be  entirely  void.  3  Taunt.  307;  5 
John.  R.  160.  Vide  5  John.  R.  280 ;  11 
John.  R.  101 ;  5  Mass.  R.  270 ;  1  Pick. 
500.  When  a  joint  contractor  is  dead,  the 
suit  should  be  brought  against  the  survivor. 
1  Saund.  291,  note  2.  The  misjoinder  of 
defendants  in  an  action  ex  contractu,  by 
joining  one  who  is  not  a  contractor,  is  fatal, 
3  Conn.  194;  Pet.  C.  C.  16;  2  J.  J. 
Marsh.  38 ;  1  Breeee,  128 ;  2  Rand.  446 ; 
10  Pick.  281. 

22. — 3.  In  case  of  a  change  of  credit, 
and  of  covenants  running  with  the  land, 
Sfc.  In  general  in  the  case  of  a  mere  per- 
sonal contract,  the  action  for  the  breach  of 
it,  cannot  be  brought  against  the  person  to 
whom  the  contracting  party  has  assigned  his 
interest,  and  the  original  party  can  alone  be 
sued ;  for  example,  if  two  partners  dissolve 
their  partnership,  and  one  of  them  covenant 
with  the  other  that  he  will  pay  all  the 
debts,  a  creditor  may  nevertheless  sue  both. 
Upon  a  covenant  running  with  land, 
which  must  concern  real  property,  or  the 
estate  therein ;  3  Wils.  29 ;  2  H.  Bl.  133  ; 
10  East,  R.  130 ;  the  assignee  of  the  lessee 
is  liable  to  an  action  for  a  breach  of  the 
covenant  after  the  assignment  of  the  estate 
to  him,  and  while  the  estate  remains  in  him, 
although  he  have  not  taken  possession. 
Bac.  Ab.  Covenant,  E  34 ;  3  Wils.  25 ;  % 
Saund.  304,  n.  12  ;  Woodf.  L.  &  T.  113  ; 
7  T.  R.  312  ;  Bull.  N.  P.  159 ;  3  Salk.  4 ; 
1  Dall.  R.  210 ;  1  Fonbl.  Eq.  359,  note  y ; 
Hamm.  N.  P.  130. 

23. — §  4.  When  one  of  several  obligors, 
Sfc.  is  dead.  When  the  parties  were  bound 
by  a  joint  contract,  and  one  of  them  dies, 
his  executor  or  administrator  is  at  law  dis- 
charged from  liability,  and  the  survivor 
alone  can  be  sued.  Bac.  Ab.  Obligation, 
D4-,  Vin.  Ab.  Obligation,  P  20  ;  Carth. 
105 ;  2  Burr.  1196.  And  when  the  de- 
ceased was  a  mere  surety,  his  executors  are 
not  liable  even  in  equity.  Vide  1  Binn. 
R.  123. 

24. — §  5.  In  the  case  of  executors  and 
administrators.      When    the    contracting 


party  is  dead,  his  executor  or  administrator, 
or,  in  case  of  a  joint  contract,  the  executor 
or  administrator  of  the  survivor,  is  the  party 
to  be  made  defendant.  Ham.  on  Part.  156. 
On  a  joint  contract,  the  executors  of  the  de- 
ceased, contractor,  the  other  surviving,  are 
discharged  at  law,  and  no  action  can  be 
supported  against  them ;  6  Serg.  &  R.  262 ; 
2  Whart.  R.  344;  2  Browne,  Rep.  31; 
and,  if  the  deceased  joint  contractor  was  a 
mere  surety,  his  representatives  are  not 
liable  either  at  law  or  in  equity.     2  Serg. 

6  R.  262  ;  2  Whart.  344 ;  P.  A.  Browne's 
R.  31.  All  the  executors  must  be  sued 
jointly;  when  administration  is  taken  on 
the  debtor's  estate,  all  his  administrators 
must  be  joined,  and  if  one  be  a  married 
woman,  her  husband  must  also  be  a  party. 
Cro.  Jao.  519. 

25. — §  6.  In  the  case  of  bankruptcy  or 
insolvency.  A  discharged  bankrupt  cannot 
be  sued.  A  discharge  under  the  insolvent 
laws  does  not  protect  the  property  of  the 
insolvent,  and  he  may  in  general  be  sued  on 
his  contracts,  though  he  is  not  liable  to  be 
arrested  for  a  debt  which  was  due  and  not 
contingent  at  the  date  of  his  discharge. 
Bougl.  93 ;  8  East,  R.  311 ;.  1  Saund.  241, 
n.  5  ;  Ingrah.  on  Insol.  377. 

26. — §  7.  In  case  of  marriage.  This 
head  will  be  divided  by  considering,  1. 
When  the  husband  and  wife  must  be  joined. 

2.  When  the  husband  must  be  sued  alone. 

3.  When  the  wife  must  be  sued  alone.  4. 
When  the  husband  and  wife  may  be  joined 
or  not  at  the  election  of  the  plaintiff.  5. 
Who  is  to  be  sued  in  case  of  the  death  of 
the  husband  or  wife.  6.  Of  actions  com- 
menced against  the  wife  dum  sola,  which 
are  pending  at  her  marriage. 

27. — 1.  When  a  feme  sole  who  has  en- 
tered into  a  contract  marries,  the  husband 
and  wife  must  in  general  be  jointly  sued. 

7  T.  R.  348 ;  All.  72 ;  1  Keb.  281 ;  2  T. 
R.  480 ;  3  Mod.  186 ;  1  Taunt.  217 ;  7 
Taunt.  432;  1  Moore,  126;  and  see  8 
Johns.  R.  2d  ed.  115  ;  15  Johns.  R.  403, 
483;  17  Johns.  Rep.  167;  7  Mass.  R. 
291 ;  Com.  Dig.  Pleader,  2  A  2  ;  1  Bingh. 
R.  50.  But  if  the  husband  be  away,  or 
live  separate  from  his  wife,  she  may,  on  a 
contract  of  whioh  she  is  the  meritorious 
cause,  bring  an  action  in  the  name  of  her 
husband,  on  indemnifying  'the  latter  for 
costs.  4  B.  &  A.  419 ;  2  C.  A  M.  888 ; 
Addis,  on  Contr.  342.  And,  on  such  a 
contract,  she  may  sue  as  a  feme  sole  when 
her  husband  is  civiliter  mortuus.    Addis. 
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on  Contr.  342  ;  1  Salk.  116 ;  1  Lord  Raym. 
147  ;  2  M.  &  W.  65 ;  Moore,  851. 

28. — 2.  When  the  wife  cannot  be  con- 
sidered either  in  person  or  property  as 
creating  the  cause  of  action,  as  in  the  case 
of  a  mere  personal  contract  made  during 
the  coverture,  the  husband  must  be  sued 
alone.  Com.  Dig.  Pleader,  2  A  2 ;  8  T. 
R.  545  j  2  B.  &  P.  105 ;  Palm.  812  ;  1 
Taunt.  217 ;  4  Price,  48 ;  16  Johns.  R. 
281. 

29. — 3.  The  wife  can  in  general  be 
sued  alone,  in  the  same  cases  where  she  can 
sue  alone,  the  cases  being  reversed. 

30. — 4.  When  the  husband,  in  oonse- 
quence  of  some  new  consideration,  under- 
takes to  pay  a  debt  of  the  wife  dum  sola, 
he  may  be  sued  alone,  or  the  husband  and 
wife  may  be  made  joint  defendants.  All. 
73 ;  7  T.  R.  349 ;  vide  other  cases  in  Com. 
Dig.  Baron  &  Feme,  Y ;  1  Rollo'a  Ab.  348, 
pi.  45,  50 ;  Bac.  Ab.  Baron  &  Feme,  L. 

31. — 5.  Upon  the  death  of  the  wife,  her 
executor,  when  she  has  appointed  one  under 
a  power,  or  her  administrator,  is  alone  re- 
sponsible for  a  debt  or  duty  she  contracted 
dum  sola.  The  husband,  as  such,  is  not 
liable.  Com.  Dig.  Baron  &  Feme,  2  C ;  3 
Mod.  186 ;  Rep.  Temp.  Talb.  173 3  3  P. 
Wms.  410.  When  the  wife  survives,  she 
may  be  sued  for  her  contracts  made  before 
coverture.     7  T.  R.  350  ;  1  Camp.  R.  189. 

32. — 6.  When  a  single  woman,  being 
sued,  marries  lis  pendens,  the  plaintiff  may 
proceed  to  judgment,  as  if  she  were  a  feme 
sole.     2  Rolle's  R.  53 ;  2  Str,  811. 

33.  Part  2.  Of  parties  to  actions  in 
form  ex  delicto.  These  are  plaintiffs  and 
defendants. 

34.— Sect.  1.  Of  plaintiffs.  These 
will  be  separately  considered  as  follows : 

•35. — §  1.  With  reference  to  the  interest 
of  the  plaintiff.  The  action  for  a  tort  must, 
in  general,  be  brought  in  the  name  of  the 
party  whose  legal  right  has  been  affected. 
8  T.  R.  330  j  vide  7  T.  R.  47  ;  1  East,  R. 
244 ;  2  Saund.  47  d ;  Hamm.  on  Part.  35, 
6 ;  6  Johns.  R.  195  ;  10  Mass.  R.  125  3 
10  Serg.  &  Rawle,  357. 

36.— §  2.  With  reference  to  the  number 
of  plaintiffs.  It  is  a  general  rule  that' 
when  an  injury  is  done  to  the  property  of 
two  or  more  joint  owners,  they  must  join  in 
the  action ;  and  even  when  the  property  is 
several,  yet  when  the  wrong  has  caused  a 
joint  damage,  the  parties  must  join  in  the 
action.  1  Saund.  291,  g.  When  suits  are 
brought  by  tenants    in   common    against 


strangers  for  the  recovery  of  the  land,  in- 
asmuch as  they  have  several  titles,  they 
cannot,  agreeably  to  the  rules  of  the  com- 
mon law,  join,  but  must  bring  separate  ac- 
tions 3  and  this  seems  to  be  the  rule  in 
Missouri.  1  Misso.  R.  746.  This  rule  has 
been  changed  in  some  of  the  states.  In 
Connecticut,  when  the  plaintiff  claims  on 
the  title  of  all  the  tenants,  he  recovers  for 
their  benefit,  and  his  possession  will  be 
theirs.  1  Swift's  Dig.  103.  In  Massachu- 
setts, Mass.  Rev.  St.  611,  and  Rhode  Island, 
R.  I.  Laws,  208,  all  the  tenants  or  any  two 
may  join,  or  any  one  may  sue  alone.  In 
Tennessee  they  usually  join.  2  Yerg.  R. 
228. 

37.  When  personal  reputation  is  the 
object  affected,  two  or  more  cannot  join  as 
plaintiffs  in  the  action,  although  the  mode 
of  expression  in  which  the  slander  was 
couched  comprehended  them  all  3  as  when  a 
man  addressing  himself  to  three,  said,  you 
have  murdered  Peter.  Dyer,  191,  pi.  112  3 
Cro.  Car.  510 ;  Goulds,  pi.  6,  p.  78.  The 
reason  of  this  is  obvious,  no  one  has  any 
interest  in  the  character  of  the  others,  the 
damages  are,  therefore,  several  to  each. 

38. — §  3.  In  general,  rights  or  causes 
of  action  arising  ex  delicto  are  not  assign- 
able. 

39. — §  4.  When  one  of  several  parties 
who  had  an  interest  is  dead.  In  such  case 
the  action  must  be  instituted  by  the  survi- 
vor.    1  Show.  188  j  S.  C.  Carth.  170. 

40. — §  5.  When  the  party  injured  is 
dead.  The  executors  or  administrators 
cannot  in  general  recover  damages  for  a 
tort,  when  the  action  must  be  ex  delicto, 
and  the  plea  to  it  is  not  guilty.  Yide 
the  article  Jlctio  personalis  moritur  cum 
persona,  where  the  subject  is  more  fully  ex- 
amined. 

41. — §  6.  In  case  of  insolvency.  The 
statutes  generally  authorize  the  trustee  or 
assignee  of  an  insolvent  to  institute  a  suit 
in  his  own  name  for  the  recovery  of  the 
rights  and  property  of  the  insolvent.  6 
Binn.  189  j  8  Serg.  &  Rawle,  124.  But 
for  torts  to  the  person  of  the  insolvent,  as 
for  slander,  the  trustee  or  assignee  cannot 
sue.     W.  Jones'  Rep.  215. 

42. — §  7.  When  the  tort  has  been  com- 
mitted against  a  woman  dum,  sola  who 
afterwards  married.  A  distinction  is  made 
between  those  injuries  committed  before  and 
those  which  take  place  during  coverture. 
For  injuries  to  the  person,  personal  or  real 
property  of    the    wife,   committed    before 
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coverture,  when  the  cause  of  aetion  would 
survive  to  the  wife,  she  must  join  in  the 
action.    3  T.  R.  627 ;  Rolled  Ab.  347 ; 
Com.  Dig.  Baron  &  Feme,  V.     For  an  in- 
jury to  the  person  of  the  wife  during  cover- 
ture, bj  battery,  or  to  her  character,  by 
slander,  or  for  any  other  such  injury,  the 
wife  must  be  joined  with  her  husband  in 
the  suit ;  when  the  injury  is  such  that  the 
husband  receives  a  separate  damage  or  loss, 
as  if  in  consequence  of  the  battery,  he  has 
been  deprived  of  her  society  or  been  put  to 
expense,  he  may  bring  a  separate  action  in 
his  own  name ;  and  for  slander  of  the  wife, 
when  words  are  not  actionable  of  them- 
selves, and  the  husband  has  received  some 
special  damages,   the  husband  must    sue 
alone.     1  Lev.  140 ;  1  Salk.  119 :  3  Mod. 
120. 

43.— Sect.  2.  Of  the  defendants.  §  1. 
Between  the  original  parties.  All  natural 
persons  are  liable  to  be  sued  for  their  tor- 
tious acts,  unconnected  with  or  in  disaffirm- 
ance of  a  contract ;  an  infant  is,  therefore, 
equally  liable  with  an  adult  for  slander, 
assaults  and  batteries,  and  the  like;  but 
the  plaintiff  cannot  bring  an  action  ex  de- 
licto, which  arose  out  of  a  contract,  and  by 
that  means  charge  an  infant  for  a  breach  of 
a  contract.  The  form  is  of  no  consequence ; 
the  only  question  is  whether  the  action  arose 
out  of  a  contract  or  otherwise.  A  plaintiff 
who  hired  a  horse  to  an  infant,  and  the 
infant  by  hard,  improper  and  injudicious 
driving,  killed  the  horse,  cannot  maintain 
an  action  ex  delicto  to  recover  damages  for 
a  breach  of  this  contract.  3  Rawle's  R. 
351 ;  6  Watts'  R.  9  ;  8  T.  R.  335  ;  Hamm. 
N.  P.  267.  But  see  contra,  6  Cranch,  226 ; 
15  Mass.  359  ;  4  McCord,  387.  Vide  Infant. 

44.-4  2.  As  to  the  number  of  defend- 
ants. There  are  torts  which,  when  com- 
mitted by  several,  may  authorize  a  joint 
action  against  all  the  parties ;  but  when  in 
legal  contemplation  several  cannot  concur 
in  the  act  complained  of,  separate  actions 
must  be  brought  against  each;  the  cases 
of  several  persons  joining  in  the  publica- 
tion of  a  libel,  a  malicious  prosecution,  or 
an  assault  and  battery,  are  cases  of  the  first 
kind ;  verbal  slander  is  of  the  second.  6 
John.  R.  32.  In  general,  when  the  parties 
have  committed  a  tort  which  might  be  com- 
mitted by  several,  they  may  be  jointly  sued, 
or  the  plaintiff  may  sue  one  or  more  of  them, 
and  not  sue  the  others,  at  his  election.  Bac. 
Ab.  Action  Qui  Tarn,  D ;  Roll.  Ab.  707  ; 
3  East,  R.  62. 


45. — §  3.  When  the  interest  has  been 
assigned.  A  liability  for  a  tort  cannot 
well  be  assigned;  but  an  estate  may  be 
assigned  on  which  was  erected  a  nuisance, 
and  the  assignee  will  be  liable  for  continu- 
ing it,  after  having  possession  of  the  estate. 
Com.  Dig.  Case,  Nuisance,  B;  Bac.  Ab. 
Actions,  B ;  2  Salk.  460 :  1  B.  &  P.  409. 

46. — ■<§  4.  When  the  wrongdoer  is  dead. 
In  this  case  the  remedy  for  wrongs  ex  de- 
licto, and  unconnected  with  contract,  can- 
not in  general  be  maintained.  Vide  Actio 
personalis  moritur  cum  persona. 

47. — §  5.  In  case  of  insolvency.  In- 
solvency does  not  discharge  the  right  of 
action  of  the  plaintiff  in  any  case ;  it  merely 
liberates  the  defendant  from  arrest  when  he 
has  received  the  benefit  of,  and  been  dis- 
charged under,  the  insolvent  laws ;  an  in- 
solvent may  therefore  be  sued  for  his  torts 
committed  before  his  discharge. 

48. — §  6.  In  case  of  marriage.  Mar- 
riage does  not  affect  or  change  the  liabili- 
ties of  the  husband,  and  he  is  alone  to  be 
sued  for  his  torts  committed  either  before  or 
during  the  coverture.  But  it  is  otherwise 
with  the  wife ;  after  her  marriage  she  has 
no  personal  property  to  pay  the  damages 
which  may  be  recovered,  and  she  cannot 
even  appoint  an  attorney  to  defend  her. 
For  her  torts  committed  by  her  before  the 
marriage,  the  action  must  be  against  the 
husband  and  wife  jointly.  Bac.  Ab.  Baron 
and  Feme,  L;  5  Binn.  43.  They  must 
also  be  sued  jointly  for  the  torts  of  the 
wife  during  the  coverture,  as  for  slander, 
assault  and  battery,  &o.  Bac.  Ab.  Baron 
and  Feme,  L. 

See,  generally,  as  to  parties  to  actions,  3 
United  States  Dig.  Pleading,  I,  and  Pro- 
missory Note,  XVI.;  Bouv.  Inst.  Index, 
h.  t. 

Parties  to  a  suit  in  equity.  The 
person  who  seeks  a  remedy  in  chancery  by 
suit,  commonly  called  a  plaintiff,  and  the 
person  against  whom  the  remedy  is  sought, 
usually  denominated  the  defendant,  are  the 
parties  to  a  suit  in  equity. 

2.  It  is  of  the  utmost  importance,  that 
there  should  be  proper  parties ;  apd  there- 
fore no  rules  connected  with  the  science  of 
equity  pleading,  are  so  necessary  to  be  at- 
tentively considered  and  observed,  as  those 
which  relate  to  the  persons  who  are  to  be 
made  parties  to  a  suit,  for  when  a  mistake 
in  this  respect  is  discovered  at  the  hearing 
of  the  cause,  it  may  sometimes  be  attended 
with  defeat,  and  will,  at  least,  be  followed 
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by  delay  and  expense.  3  John.  Ch.  R. 
655 ;  1  Hopk.  Ch.  R.  566 ;  10  Wheat.  R. 
152. 

3.  A  brief  sketch  will  be  here  given 
by  considering,  1.  Who  may  be  plaintiffs. 
2.  Who  may  be  made  defendants.  3.  The 
number  of  the  parties. 

4.—-§  1.  Of  the  plaintiff.  Under  this 
head  will  be  considered  who  may  sue  in 
equity:  and 

5. — 1.  The  government,  or  as  the  style 
is  in  England,  the  crown,  may  sue  in  a 
court  of  equity,  not  only  in  suits  strictly  on 
behalf  of  the  government,  for  its  own  pecu- 
liar rights  and  interest,  but  also  on  behalf 
of  the  rights  and  interest  of  those,  who  par- 
take of  its  prerogatives,  or  claim  its  peculiar 
protection.  Mitf.  Eq.  Plead,  by  Jeremy, 
4,  21-24 ;  Coop.  Eq.  21, 101.  Such  suits 
are  usually  brought  by  the  attorney  general. 

6. — 2.  As  a  general  rule  all  persons, 
whether  natural  or  artificial,  as  corporations, 
may  sue  in  equity ;  the  exceptions  are  per- 
sons who  are  not  sui  juris,  as  a  person  not 
of  full  age,  a  feme  covert,  an  idiot,  or 
lunatic. 

7.  The  incapacities  to  sue  are  either 
absolute,  or  partial. 

8.  The  absolute,  disable  the  party  to  sue 
during  their  continuance ;  the  partial,  dis- 
able the  party  to  sue  by  himself  alone,  with- 
out the  aid  of  another.  In  the  United 
States,  the  principal  absolute  incapacity,  is 
alienage.  The  alien,  to  be  disabled  to  sue 
in  equity,  must  be  an  alien  enemy,  for  an 
alien  friend  may  sue  in  chancery.  Mitf. 
Equity,  PI.  129  j  Coop.  Equity  PI.  27. 
But  still  the  subject  matter  of  the  suit  may 
disable  an  alien  to  sue.  Coop.  Eq.  PI.  25 ; 
Co.  lat.  129  b.  An  alien  sovereign  or  an 
alien  corporation  may  maintain  a  suit  in 
equity  in  this  country.  2  Bligh's  Rep.  1, 
N.  S.  -,  1  Dow.  Rep.  179,  N.  S. ;  1  Sim. 
R.  94 ;  2  Gall.  R.  105 ;  8  Wheat.  Rep. 
464 ;  4  John.  Ch.  Rep.  370.  In  oase  of 
a  foreign  sovereign,  he  must  have  been 
recognized  by  the  government  of  this  coun- 
try, before  he  can  sue.  Story's  Eq.  PI. 
§  55 ;  8  Wheat.  Rep.  324 ;  Coop.  Eq.  PI. 
119. 

9.  Partial  incapacity  to  sue  exists  in  the 
case  of  infants,  of  married  women,  of  idiots 
and  lunatics,  or  other  persons  who  are  in- 
capable, or  are  by  law  specially  disabled,  to 
sue  in  their  own  names ;  as  for  example,  in 
Pennsylvania,  and  some  other  states,  habit- 
ual drunkards,  who  are  under  guardianship. 

10. — 1.  An  infant  oannot,  by  himself, 
Vol.  II.— T 


exhibit  a  bill,  not  only  on  account  of  his 
want  of  discretion,  but  because  of  his  in- 
ability to  bind  himself  for  costs.  Mitf.  Eq. 
PI.  25.  And  when  an  infant  sues,  he  must 
sue  by  his  next  friend.  Coop,  Eq.  27 ;  1 
Sm.  Chan.  PI.  54.  But  as  the  next  friend 
may  sometimes  bring  a  bill  from  improper 
motives,  the  court  will,  upon  a  proper  ap- 
plication, direct  the  master  to  make  inquiry 
on  this  subject,  and  if  there  be  reason  to  be- 
lieve it  be  not  brought  for  the  benefit  of  the 
infant,  the  proceedings  will  be  stayed.  3 
P.  Wms.  140  j  Mitf.  Eq.  PI,  27 ;  Coop. 
Eq.  PL  28. 

11. — 2.  A  feme  covert  must,  generally, 
join  with  her  husband;  but  when  he  has 
abjured  the  realm,  been  transported  for 
felony,  or  when  he  is  civilly  dead,  she  may 
sue  as  a  feme  sole.  And  when  she  has  a 
separate  olaim,  she  may  even  sue  her  hus- 
band, with  the  assistance  of  a  next  friend  of 
her  own  selection.  Story's  Eq.  PI.  §  61 ; 
Story's  Eq.  Jur.  §  1368 ;  Fonbl.  Eq.  b.  1, 
c.  2,  6  6,  note  p.  And  the  husband  may 
himself  sue  the  wife. 

12. — 3.  Idiots  and  lunatics  are  generally 
under  the  guardianship  of  persons  who  are 
authorized  to  bring  a  suit  in  the  idiot's 
name,  by  their  guardian  or  committee. 

18.—^  2.  Of  the  defendant.  1.  In 
general,  those  persons  who  may  sue  in 
equity,  mav  be  sued.  Persons  sui  juris, 
may  defend  themselves,  but  those  under  an 
absolute  or  partial  inability,  can  make  de- 
fence only  in  a  particular  manner.  A  bill 
may  be  exhibited  against  all  bodies  politic 
or  corporate,  against  all  persons  not  laboring 
under  any  disability,  and  all  persons  subject 
to  such  incapacity,  as  infants,  married  wo- 
men, and  lunatics,  or  habitual  drankards. 

14. — 2.  The  government  or  the  state, 
like  the  king  in  England,  oannot  be  sued. 
Story,  Eq.  PL  §  69. 

15. — 3.  Bodies  politic  or  corporate,  like 
persons  sui  juris,  defend  a  suit  by  them- 
selves. 

16. — 4.  Infante  institute  a  suit,  as  has 
been  seen,  by  next  friend,  but  they  must 
defend  a  suit  by  guardian  appointed  by  the 
court,  who  is  usually  the  nearest  relation, 
not  concerned  in  interest,  in  the  matter  in 
question.  Mitf.  Eq.  PL  103 ;  Coop.  Eq, 
PL  20, 109;  9Ves.357;  lOVes.159;  11 
Ves.  563  3  1  Madd.  R.  290.  Vide  Guar- 
dian, n.  6. 

17. — 5.  Idiots  and  lunatics  defend  by 
their  committees,  who,  in  ordinary  circum- 
stances, are  appointed  guardians  ad  Mem* 
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for  that  purpose,  as  a  matter  of  course. 
Mitf.  Eq.  PI.  103 ;  Coop.  Eq.  PI.  30,  32 ; 
Story's  Eq.  PL  §  70 ;  Shelf,  on  Lun.  425 ; 
and  vide  2  John.  Oh.  R.  242,  where  Chan- 
cellor Kent  held,  that  the  idiot  need  not  be 
made  a  party  as  defendant  to  a  bill  for  the 
payment  of  his  debts,  but  his  committee 
only.  When  the  idiot  or  lunatic  has  no 
committee,  or  the  latter  has  an  interest  ad- 
verse to  that  of  the  lunatic  or  idiot,  a  guar- 
dian ad  litem  will  be  appointed.  Mitf.  Eq. 
PI.  103 ;  Story's  Eq.  PL  §  70. 

18. — 6.  In  general,  a  married  woman, 
when  she  is  sued,  must  be  joined  with  her 
husband,  and  their  answer  must  also  be 
joint.  But  there  are  exceptions  to  this  rule 
in  both  its  requirements. 

19. — 1.  A  married  woman  may  be  made 
a  defendant,  and  answer  as  a  feme  sole,  in 
some  instances,  as  when  her  husband  is 
plaintiff  in  the  suit,  and  sues  her  as  defend- 
ant, and  from  the  like  necessity,  when  the 
husband  is  an  exile  or  has  abjured  the  realm, 
or  has  been  transported  under  a  criminal 
sentence,  or  is  an  alien  enemy.  She  may  be 
sued  and  answer  as  a  feme  sole.  Mitf.  Eq. 
PL  104, 105  ;  Coop.  Eq.  PL  30. 

20. — 2.  When  her  husband  is  joined,  or 
ought  to  be  joined,  she  cannot  make  a  separ- 
ate defence,  without  a  special  order  of  court. 
The  following  are  instances  where  such 
orders  will  be  made.  When  a  married  wo- 
man claims  as  defendant  in  opposition  to  her 
husband,  or  lives  separate  from  him,  or  dis- 
approves of  the  defenoe  he  wishes  her  to 
make,  she  may  obtain  an  order  of  court  for 
liberty  to  answer,  and  defend  the  suit  separ- 
ately. And  when  the  husband  is  abroad, 
the  plaintiff  may  obtain  an  order  that  she 
shall  answer  separately;  and  if  a  woman 
obstinately  refuses  to  join  a  defence  with  her 
husband,  the  latter  may  obtain  an  order  to 
compel  her  to  make  a  separate  answer.  Mitf. 
Eq.  PL  104 ;  Coop.  Eq.  PL  30  ;  Story's 
Eq.  PL  §  71. 

21. — §  3.  As  to  the  number  of  partus. 
It  is  a  general  rule  that  every  person  who  is 
at  all  interested  in  the  subject-matter  of  the 
suit,  must  be  made  a  party.  It  is  the  con- 
stant aim  of  a  court  of  equity,  to  do  com- 
plete justice  by  deciding  upon  and  settling 
the  rights  of  all  persons  interested  in  the 
subject  of  the  suit,  to  make  the  performance 
of  the  order  of  the  court  perfectly  safe  to 
those  who  are  compelled  to  obey  it,  and  to 
prevent  future  litigation.  For  this  purpose, 
t  all  persons  materially  interested  in  the  sub- 
ject, ought  to  be  parties  to  the  suit,  plain- 


tiffs or  defendants,  however  numerous  they 
may  be,  so  that  a  complete  decree  may  be 
made  binding  on  those  parties.  Mitford's 
Eq.  PL  144 ;  1  John.  Ch.  R.  349 ;  9  John. 
R.  442 ;  2  Paige's  C.  R.  278 ;  2  Bibb, 
184  ;  3  Cowen's  R.  537 ;  4  Cowen's  R. 
682 ;  9  Cowen's  R.  321 ;  2  Eq.  Cas.  Ab. 
179;  3  Swans.  R.  139.  When  a  great 
number  of  individuals  are  interested,  as  in 
the  instance  of  creditors,  seeking  an  account 
of  the  estate  of  their  deceased  debtor  for 
payment  of  their  demands,  a  few  suing  on 
behalf  of  the  rest  may  substantiate  the  suit, 
and  the  other  creditors  may  come  in  under 
the  decree.  2  Yes.  312,  313.  In  such 
case,  the  bill  should  expressly  show  that  it 
is  filed  as  well  on  the  behalf  of  other  mem- 
bers as  those  who  arc  really  made  the  com- 
plainants ;  and  the  parties  must  not  assume 
a  corporate  name,  for  if  they  assume  the 
style  of  a  corporation,  the  bill  cannot  be 
sustained.  6  Ves.  jr.  773  ;  Coop.  Eq.  PL 
40 ;  1  John.  Ch.  R.  349 ;  13  Ves.  jr.  397 ; 
16  Ves.  jr.  321 ;  2  Ves.  sen.  312  ;  S.  &  S. 
18 ;  Id.  184.  In  some  cases,  however, 
when  all  the  persons  interested  are  not  made 
parties,  yet,  if  there  be  such  privity  between 
the  plaintiffs  and  defendants,  that  a  com- 
plete decree  may  be  made,  the  want  of  par- 
ties is  not  a  cause  of  demurrer.  Mitf.  Eq. 
PL  145.  Vide  Calvert  on  Parties  to  Suits 
in  Equity ;  Edwards  on  Parties  to  Bills  in 
Chancery ;  Bouv.  Inst.  Index,  h.  t. 

PARTITION,  conveyancing.  A  deed 
of  partition  is  one  by  which  lands  held  in 
joint  tenancy,  coparcenary,  or  in  common, 
are  divided  into  distinct  portions,  and  allot- 
ted to  the  several  parties,  who  take  them  in 
severalty. 

2.  In  the  old  deeds  of  partition,  it  was 
merely  agreed  that  one  should  enjoy  a  par- 
ticular part,  and  the  other,  another  part,  in 
severalty  ;  but  it  is  now  the  practice  for  the 
parties  mutually  to  convey  and  assure  to 
each  other  the  different  estates  which  they 
are  to  take  in  severalty,  under  the  partition. 
Cruise,  Dig.  t.  32,  o.  6,  s.  15. 

Pabtition,  estates.  The  division  which 
is  made  between  several  persons,  of  lands, 
tenements,  or  hereditaments,  or  of  goods 
and  chattels  which  belong  to  them  as  co- 
heirs or  co-proprietors.  The  term  is  more 
technically  applied  to  the  division  of  real 
estate  made  between  coparceners,  tenants 
in  common  or  joint  tenants. 

2.  The  act  of  partition  ascertains  and 
fixes  what  each  of  the  co-proprietors  is  en- 
titled to  have  in  severalty. 
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3.  Partition  is  either  voluntary,  or  in- 
voluntary, by  compulsion.  Voluntary  par- 
tition is  made  by  the  owners  of  the  estate, 
and  by  a  conveyance  or  release  of  that  part 
to  each  other  which  is  to  be  held  by  him  in 
severalty. 

4.  Compulsory  partition  is  made  by 
virtue  of  special  laws  providing  that  remedy. 
u  It  is  presumed,"  says  Chancellor  Kent,  4 
Com.  360,  "  that  the  English  statutes  of  31 
and  32  Henry  VlJLL  have  been  generally 
reenaoted  and  adopted  in  this  country,  and, 
probably,  with  increased  facilities  for  parti- 
tion." In  some  states  the  courts  of  law 
have  jurisdiction ;  the  courts  of  equity  have 
for  a  long  time  exercised  jurisdiction  in 
awarding  partition.  1  Johns.  Ch.  R.  113 ; 
1  Johns.  Ch.  R.  302 ;  4  Randolph's  R. 
493 ;  State  Eq.  Rep.  8.  C.  106.  In  Mas- 
sachusetts, the  statute  authorizes  a  partition 
to  be  effected  by  petition  without  writ.  15 
Mass.  R.  155;  2  Mass.  Rep.  462.  In 
Pennsylvania,  intestates'  estates  may  be  di- 
vided upon  petition  to  the  orphans'  court. 
By  the  civil  code  of  Louisiana,  art.  1214, 
et  seq.,  partition  of  a  succession  may  be 
made.  Vide,  generally,  Cruise's  Dig.  tit. 
32,  ch.  6,  s.  15  ;  Com.  Dig.  Pleader,  3  F ; 
Id.  Parcener,  C ;  Id.  vol.  viii.  Append,  h.  t. ; 
16  Vin.  Ab.  217 ;  1  Supp.  to  Ves.  jr.  168, 
171 ,.  Civ.  Code  of  Louis.  B.  3,  t.  1,  c.  8. 

5.  ^Courts  of  equity  exercise  jurisdiction 
in  cases  of  partition  on  various  grounds,  in 
cases  of  such  complication  of  titles,  when 
no  adequate  remedy  can  be  had  at  law ;  17 
Ves.  551 ;  2  Freem.  26  r,  but  even  in  such 
cases  the  remedy  in  equity  is  more  complete, 
for  equity  directs  conveyances  to  be  made, 
by  which  the  title  is  more  secure.  "  Parti- 
tion at  law,  and  in  equity,"  says  Lord 
Redesdale,  "  are  very  different  things.  The 
first  operates  by  the  judgment  of  a  court  of 
law,  and  delivering  up  possession  in  pur- 
suance of  it,  which  concludes  all  the  parties 
to  it.  Partition  in  equity  proceeds  upon  con- 
veyances to  be  executea  by  the  parties  j  and 
if  the  parties  be  not  competent  to  execute 
the  conveyance,  the  partition  cannot  be 
effectually  had."  2  Sch.  &  Lef.  371.  See 
1  Hill.  Ab.  c,  55,  where  may  be  found  an 
abstract  of  the  laws  of  the  several  states  on 
this  subject. 

PARTNERS,  contracts.  Persons  who 
have  united  together  and  formed  a  part- 
nership. 

2.  Every  person  mi  juris  is  competent 
to  contract  the  relation  of  a  partner.  An 
infant  may  by  law  be  a  partner.     5  B  &  A. 
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159 ;  but  a  feme  covert,  not  being  capable 
of  contracting,  cannot  enter  into  partnership ; 
and  although  married  women  are  not  un- 
frequently  entitled  to  shares  in  banking 
houses,  and  other  mercantile  concerns,  under 
positive  covenants,  yet  when  this  happens, 
their  husbands  are  entitled  to  such  shares, 
and  become  partners  in  their  steads.  Whe- 
ther a  feme  sole  trader  in  Pennsylvania  could 
enter  into  such  contract,  seems  not  settled. 
See  2  Serg.  &  Rawle,  189 ;  see  also,  2  Nott 
&  McC.  R.  242 ;  2  Bay,  162,  333 ;  Code 
Civ.  par  Sirey,  art.  220. 

3.  Partners  are  considered  as  ostensible, 
dormant,  or  nominal  partners.  1.  An 
actual  ostensible  partner  is  a  party  who  not 
only  participates  in  the  profits  and  con- 
tributes to  the  losses,  but  who  appears  and 
exhibits  himself  to  the  world  as  a  person 
connected  with  the  partnership,  and  as 
forming  a  component  member  of  a  firm.  He 
is  clearly  answerable  for  the  debts  and  en- 
gagements of  the  partnership ;  his  right  to 
a  share  of  the  profits,  or  the  permitted  ex- 
hibition of  his  name  as  partner,  would  be 
sufficient  to  render  him  responsible.  6  Serg. 
&  Rawle,  259,  337  ;  Barnard.  343  ;  2 
Blackst.  R.  998  ;  17  Ves.  404  j  18  Ves. 
301 ;   1  Rose,  297 ;   16  Johns.  R.  40 ;   3 

Hayw.  R.  78. 

4. — 2.  A  dormant  partner  is  one  who  is 
a  participant  in  the  profits  of  the  trade,  but 
his  name  being  suppressed  and  concealed 
from  the  firm,  his  interest  is  consequently 
not  apparent.  He  is  liable  as  a  partner, 
because  he  receives  and  takes  from  the 
creditors  a  part  of  that  fund  which  is  the 
proper  security  to  them  for  the  satisfaction 
of  debts,  and  upon  which  they  rely  for  pay- 
ment. 16  Johns.  R.  40.  Another  reason 
assigned  for  subjecting  a  dormant  partner  to 
responsibility  is,  that  if  he  were  exempted 
he  would  receive  usurious  interest  for  his 
capital,  without  its  being  attended  with  any 
risk.  1  Dougl.  371 ;  4  East,  R.  143  ;  10 
Johns.  R.  226 ;  4  B.  &  A.  663 ;  3  Man. 
Gr.  &  Scott,  641,  650.  But  in  order  to 
render  one  liable  as  a  partner,  he  must 
receive  the  profits  as  such,  and  not  merely 
his  wages  to  be  paid  out  of  the  profits. 
Vide  Profits. 

5. — 3.  A  nominal  partner  is  one  who 
has  not  any  actual  interest  in  the  trade  or 
its  profits,  but,  by  allowing  his  name  to  be 
used,  he  holds  himself  out  to  the  world  as 
having  an  apparent  interest.  He  is  liable 
as  a  partner,  because  of  the  false  appear- 
ance he  holds  forth  to  the  world  in  repre- 
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•eating  himself  to  be  jointly  concerned  in 
interest  with  those  with  whom  he  is  ap- 
parently associated.  2  H.  Bl.  235 ;  1  Esp. 
N.  P.  0.  29 ;  6  Serg.  &  R.  338 ;  Watts. 
Partn.  26. 

6*  A  partner  in  a  private  commercial 
partnership  cannot  introduce  a  stranger  into 
the  firm  as  a  partner  without  the  consent  of 
all  the  copartners.  If  he  should  attempt 
to  do  so,  this  may  make  such  stranger  a 
partner  with  the  partner  who  has  associated 
with  such  third  person ;  this  will  be  a  partner- 
ship, distinct  from  the  first,  and  limited  to 
the  share  of  that  partner  who  has  so  joined 
himself  with  another.  2  Rose,  255 ;  Domat, 
de  la  Societe,  tit.  8,  s.  2,  n.  5. 

7.  As  between  the  members  of  a  firm 
and  the  persons  having  claims  upon  it,  each 
individual  member  is  answerable  in  solido  for 
the  amount  of  the  whole  of  the  debts  con- 
tracted by  the  partnership,  without  reference 
either  to  the  extent  of  his  own  separate 
beneficial  interest  in  the  concern,  or  to  any 
private  arrangement  or  agreement  that  may 
exist  between  himself  and  his  oopartners, 
stipulating  for  a  restricted  responsibility.  1 
Ves.  &Bea.  157 ;  9  East,  527 ;  5  Burr.  2611; 
2  Bl.  R.  947 ;  1  East,  R.  20 ;  1  Ves.  sen.  497; 
2  Desaus.  R.  148  ;  4  Serg.  &  Rawle,  356 ; 
6  Serg.  &  Rawle,  333 ;  Kirby,  53, 77, 147. 
In  Louisiana,  ordinary  partners  are  not 
bound  in  solido  for  the  debts  of  the  partner- 
ship; Oiv.  Code  of  Lo.  art.  2843;  each 
partner  is  bound  for  his  share  of  the  part- 
nership debts,  calculating  such  share  in 
proportion  to  the  number  of  the  partners, 
without  any  attention  to  the  proportion  of 
the  stock  or  profits  each  is  entitled  to.  Id. 
art.  2844. 

8.  Partners  are  bound  by  what  is.  done 
by  one  in  the  course  of  the  business  of  the 
partnership.  Their  liability  under  contracts 
is  oommensurate  and  coextensive  with  their 
rights.  Although  the  general  rule  of  law 
is,  that  no  one  is  liable  upon  any  contract 
except  such  as  are  privy  to  it ;  yet  this  is  not 
contravened  by  the  liability  of  partners,  as 
they  are  imagined  virtually  present  at  and 
sanctioning  the  proceedings  they  singly 
enter  into  m  the  oourse  of  trade ;  or  as  each 
is  vested  with  a  power  enabling  him  to  act 
at  once  as  principal  and  as  the  authorized 
agent  of  his  copartners.  Wats.  Partn. 
167 ;  Q-ow.  Partn.  53.  It  is  doubtful,  how- 
ever, whether  one  can  close  the  business  by 
a  general  assignment  of  the  partnership 
property  for  the  benefit  of  creditors.  Pier- 
pont  and  Lord  v.  Graham.  Cir.  Court,  April 


1820,  MS.  Whart  Dig.  453,  1st  ed.;  4 
Wash.  C.  C.  R.  232 ;  see  1  Brock.  R.  456 ; 
3  Paige's  R.  517 ;  5  Paige's  R.  30 ;  1  De- 
saus. R.  537 ;  4  Day's  R.  425 ;  5  Cranoh, 
300  ;  1  Hoffm.  R.  68,  511 ;  Stor.  Partn. 
§  101 ;  2  Washb.  R.  390. 

9.  One  partner  can,  in  simple  contracts, 
bind  his  copartners  in  transactions  relative 
to  the  partnership.  7  T.  R.  207 ;  4  Ball. 
286 ;  1  Ball.  269.  But  a  security  given 
by  one  partner,  in  the  partnership  name, 
known  to  be  for  his  individual  debt,  does 
not  bind  the  firm.  2  Caines'  R.  246 ;  4 
Johns.  R.  251 ;  4  Johns.  R.  262,  in  note ; 
2  Johns.  R.  300 ;  16  Johns.  R.  34 ;  4  Serg. 

6  Rawle,  397.  Nor  can  one  partner  bind 
his  oopartners  by  deed ;  and  this  both  for 
technical  reasons  and  the  general  policy  of 
the  law.  Wats.  Partn.  218 ;  Q-ow  on  Partn. 
83  ;  3  Murph.  321 ;  4  Sm.  &  Marsh.  261 ; 

7  N.  H.  Rep.  549;  1  Pike,  206  ;  2  Harr. 
147 ;  2  B.  Monr.  267  ;  5  B.  Monr.  47  ;  4 
Miss.  417;   1  McMullen,  311;    3  Johns. 
Cas.  180 ;  Taylor's  R.  113 ;  2  Caines'  R. 
254 ;  2  Caines9  Err.  1 ;  2  Johns.  R.  213 ; 
19  Johns.  R.  513 ;  1  Dall.  119.    But  see 
6  Watts  &  Serg.  165,  where  it  is  said  this 
role  admits  of  some  qualifications.    The 
rule  does  not  however  apply  to  cases  where 
the  object  is  to  discharge  a  debt  as  due  to 
it ;  as  to  give  a  general  release  by  deed.   3 
John.  68 ;   7  N.  H.  Rep.  550 ;  1  Wend. 
326 ;  20  Wend.  251 ;  22  Wend.  324.    It 
seems  to  be  an  admitted  principle,  that  one 
partner  has  no  power  to  submit  to  arbitra- 
tion any  matters  whatsoever,  concerning  or 
arising  out  of   the  partnership  business. 
Story,  Partn.  §114;  Com.  Dig.  Arbitra- 
ment, D  2  ;  3  Bing.  R.  101 ;  1  C.  M.  &  R. 
681 ;  1  Pet.  R.  222 ;  19  John.  R.  137;  3 
Kent,  Com.  49,  4th  ed*    But  in  Pennsyl- 
vania, 12  S.  &  R.  243,  and  Kentucky,  3 
Monr.  R.  433,  one  partner  may  by  an  un- 
sealed   instrument   refer  any  partnership 
matter  to  arbitration,  though  he  has  no 
implied  authority  to  consent  to  an  order  lor 
a  judgment  in  an  action  against  himself  and 
his  copartner.     3  Mann.  GL  &  Scott,  742. 
Nor  has  one  partner  the  power  to  confess  a 
judgment,  or  authorize  the  confession  of  a 
judgment,  against  the  firm,  when  no  writ 
has  been  issued  against  both.  1  Wend.  311 ; 
9  Wend.  437 ;  1  Blackf.  252 ;  1  Scamm. 
428,  442.    Such  a  judgment,  however  is 
binding  on  the  one  who  confessed  it    2  Bl. 
R.  1133 ;  1  Dall.  119 ;  1  W.  A  8.  340, 
519 ;  7  W.  &  S.  142 ;  2  Caines,  254 ;  20 
Wend.  609 ;  and  see  7  Watts,  331 ;  1  W, 
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k  S.  519,  525 ;  2  Miles,  486 ;  1  Hoff.  Ch. 
R.525. 

10.  With  regard  to  the  right  of  the  ma- 
jority of  the  partners,  when  there  is  a 
dissent  among  them,  it  may  be  laid  down, 
1.  That  when  there  are  stipulations  on  this 
subject,  they  must  govern.  Turn.  &  Russ. 
496,  517.  2.  In  the  absence  of  all  agree- 
ment on  the  subject,  each  partner  has  an 
equal  voice,  though  their  interests  be  differ- 
ent, and  a  majority  have  a  right  to  conduct 
the  business.  3  John.  Ch.  R.  400 ;  3  Chit. 
Comm.  Law,  236 ;  Colly.  Partn.  B.  2,  c.  2, 
s.  1 ;  Id.  B.  3,  c.  1,  s.  262;  Story,  Partn. 
§  123.  3.  When  there  are  only  two  part- 
ners, and  they  dissent,  neither  can  bind  the 
partnership,  when  the  person  with  whom 
they  deal  has  notice  of  such  disagreement. 
1  Stark.  R.  164.  See  1  Camp.  R.  403 ; 
10  East,  R.  264 ;  7  Price,  Rep.  193 ;  6 
Ves.  777;  16  Vin.  Ab.  244.  But  this 
right  of  the  majority  is  confined  to  transac- 
tions in  the  usual  scope  of  the  business, 
and  not  to  a  change  of  the  articles  of  the 
partnership,  for  in  such  case  all  the  part- 
ners must  consent.    4  John.  Ch.  R.  573. 

11.  The  stock  used  in  a  joint  under- 
taking by  way  of  partnership  in  trade,  is 
always  considered  in  common  and  not  as 
joint  property,  and  consequently  there  is 
no  survivorship  therein;  jits  accrescendi 
inter  mercatores,  pro  beneficio  commercii, 
locum  non  habet.  On  the  death  of  one 
partner,  therefore,  his  representatives  be- 
come tenants  in  common  with  the  survivor, 
of  all  the  partnership  effects  in  possession. 
But  with  respect  to  choses  in  action,  sur- 
vivorship so  far  exists  at  law,  as  that  the 
remedy  or  right  to  reduce  them  into  pos- 
session vests  exclusively  in  the  survivor ; 
although  when  they  are  recovered,  the 
representatives  of  the  deceased  partner 
have,  in  equity,  the  same  right  of  sharing 
and  participating  in  them  which  their  tes- 
tator or  intestate  would  have  possessed  had 
he  been  living.  1  Ld.  Raym.  340.  See  2 
Dall.  65,  66,  in  note ;  1  Dall.  248 ;  4  Dall. 
354 ;  2  Serg.  &  Rawle,  494. 

12.  When  real  estate  is  owned  by  a 
partnership,  it  is  held  by  the  partners  sub- 
ject in  all  respects  to  the  ordinary  incidents 
of  land  held  in  common.  1  Sumn.  R.  174 ; 
7  Conn.  11 ;  5  Hill,  (N.  Y.)  Rep.  118 ;  4 
Mete.  537.  But  in  equity  the  partners 
may  by  agreement,  express  or  implied,  affect 
real  estate  with  a  trust  as  a  partnership  pro- 
perty, and,  by  that  means,  render  it  in 
equity  subject  to  the  rules  applicable  to 


partnership  property  as  between  the  part- 
ners themselves  and  all  claiming  under 
them.  2  Edw.  R.  28 ;  2  Rand.  R.  183 ; 
7  S.  &  R.  438,  441 ;  7  Conn.  11;  5  Meto. 
582 ;  6  Yerg.  20. 

See,  generally,  as  to  partners,  5  Com. 
Dig.  Merchant,  D ;  Bac.  Abr.  Merchant,  C ; 
Wats,  on  Partn.  passim ;  G-ow  on  Partn, 
passim;  Supp.  to  Ves.  jr.  vol.  1,  p.  36, 
279,  281,  312,  389,  449,  503;  Id.  vol.  2, 
p.  40,  314,  315,  317,  362,  364, 377, 384, 
456 ;  1  Salk.  291,  {392 ;  1  Swanst.  R.  506, 
9 ;  10  East  R.  265  ;  4  Yes.  396 ;  1  Hare 
&  Wall.  Sel.  Dec.  292,  304 ;  Civ.  Code  of" 
Lo.  B.  3, 1. 11 ;  Code  Civ.  L.  3,  t.  9 ;  Code 
de  Proc.  Civ.  L.  1,  t.  3 ;  Chit.  Contr.  66 
to  82 ;  Poth.  Contrat  de  Societe ;  Bouv. 
Inst.  Index,  h.  t.  Vide  Articles  of  Part- 
nership; Death  of  a  partner  ;  Dissolution; 
Firm;  Partnership. 

PARTNERSHIP,  contracts.  An  agree- 
ment between  two  or  more  persons,  for 
joining  together  their  money,  goods,  labor 
and  skill,  or  either  or  all  of  them,  for  the 
purpose  of  advancing  fair  trade,  and  of 
dividing  the  profits  and  losses  arising  from 
it,  proportionably  or  otherwise,  between 
them.  2  Bouv.  Inst.  n.  1435 ;  Watson  on 
Partn.  1 ;  Gow  on  Partn.  2 ;  see  Civ.  Code 
of  Lo.  art.  2772 ;  Code  Civ.  art.  .1832 ; 
Forbes.  Inst,  of  Scotch  Law,  part  2,  B.  3, 
s.  3,  p.  184 ;  edit.  Edin.  1722,  12mo. ; 
Domat,  Civ.  Law,  vol.  1,  p.  85 ;  9  John. 
R.  488 ;  Puffend.  B.  5,  c.  8  ;  2  H.  Bl.  246 ; 

1  H.  Bl.  87 ;  Ersk.  Inst.  B.  3,  t.  8,  §  18 ; 
Tapia,  Elemontos  de  Jurisp.  Mercantil,  p. 
86 ;  5  Duv.  Dr.  Civ.  Fr.  tit.  9,  c.  1,  n,  17 ; 
4  Pard.  Dr.  Com.  n.  966 ;  2  Bell's  Com. 
611,  5th  ed. ;  Aso  &  Mann.  Inst.  B.  2,  tit. 
15.  Sometimes  partnership  signifies  a  moral 
being  oomposed  of  the  reunion  of  all  the 
partners.  4  Pard.  n.  966.  As  a  partner- 
ship has  a  separate  existence  as  a  person,  it 
becomes  liable  to  fulfil  all  its  engagements, 
and  the  partners  are  individually  bound  and 
responsible  only  on  its  default,  as  sureties. 

2  Bell's  Comm.  B.  6,  c.  1,  n.  4,  p.  619, 
5th  ed. 

2.  Partnerships  will  be  considered,  1st. 
In  respect  to  their  character  and  extent,  as 
they  regard  property.  2d.  With  relation 
to  the  number  and  character  of  parties. 
3d.  As  they  are  divided  by  the  French 
code.  4th.  As  to  their  creation.  5th.  As 
to  their  object.  6th.  As  to  their  duration. 
7th.  As  to  their  dissolution.  8th.  As  to 
partnerships  in  Louisiana. 

3. — §  1.   In  respect  to  their  character 
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and  extent,  as  they  regard  property,  part- 
nerships may  be  divided  into  three  classes, 
namely:  universal  partnerships;  general 
partnerships;  and  limited  or  special  part- 
nerships. 1.  A  universal  partnership  is 
one  where  the  parties  agree  to  bring  into 
the  firm  all  their  property,  real,  personal 
and  mixed,  and  to  employ  all  their  skill, 
labor,  and  services,  in  the  trade  or  business, 
for  their  common  benefit.  This  kind  of 
partnership  is  perhaps  unknown  in  the 
United  States.    5  Mason,  R.  176. 

4. — 2.  General  partnerships  are  properly 
such,  where  the  parties  carry  on  all  their 
trade  and  business  for  their  joint  benefit 
and  profit ;  and  it  is'  not  material  whether 
the  capital  stock  be  limited  or  not,  or  the 
contributions  of  the  partners  be  equal  or 
unequal.  Oowp.  814.  The  same  appella- 
tion is  given  to  a  partnership  where  the 
parties  are  engaged  in  one  branch  of  trade 
only. 

5. — 3.  Special  partnerships  are  those 
formed  for  a  special  or  particular  branch 
of  business,  as  contradistinguished  from  the 
general  business  or  employment  of  the 
parties,  or  of  one  of  them.  When  they  ex- 
tend to  a  single  transaction  or  adventure 
only,  such  as  the  purchase  and  sale  of  a 
particular  parcel  of  goods,  they  are  more 
commonly  called  limited  partnerships.  The 
appellation  is  however  given  to  both  classes 
of  .  cases  indiscriminately.  Story,  Partn. 
§75. 

6. — §  2.  When  considered  in  relation  to 
the  number  and  character  of  the  parties, 
partnerships  are  divided  into  private  part- 
nerships and  public  companies.  1.  Private 
partnerships  are  those  which  consist  of 
two  or  more  partners  for  some  private 
undertaking,  trade,  or  business. 

7.-2.  Public  companies  are  those  where 
a  greater  number  of  persons  are  concerned, 
and  the  stock  is  divided  into  a  considerable 
number  of  shares,  the  object  embracing 
generally  public  as  well  as  private  inte- 
rests. This  term  is,  however,  perhaps 
loosely  applied,  as  these  companies  have 
for  the  most  part  the  character  of  private 
associations.  They  are  either  incorporated 
or  not.  The  incorporated  are  to  be  governed 
by  the  rules  established  in  their  respective 
charters.  See  Corporation.  The  unincor- 
porated are  in  general  subject  to  all  the 
regulations  of  a  common  private  partner- 
ship. 

o. — §  3.  In  the  French  law,  partner- 
ships are  divided  into  three  kinds,  namely : 


1.  Partnerships  under  a  collective  name, 
that  is,  where  the  name  of  the  firm  contains 
the  names  of  all  or  some  of  the  partners. 

9. — 2.  Partnerships  en  commandite  or 
in  commendam  ;  these  are  limited  partner- 
ships, where  one  or  more  persons  are 
general  partners,  and  are  jointly  and  seve- 
rally responsible  with  all  their  estates,  and 
one  or  more  other  persons  who  furnish  a 
part  or  the  whole  of  the  capital,  who  are 
liable  only  to  the  extent  of  the  capital  they 
have  furnished.  The  business  is  carried  on 
in  the  name  of  the  general  partners.  This 
species  of  partnership,  with  some  modifica- 
tions, has  been  adopted  in  several  of  the 
states  of  the  American  union.  3  Kent, 
Com.  34,  4th  ed.;  2  Bouv.  Inst.  n.  1473, 
et  seq. 

10. — 3.  Anonymous  partnerships  are 
those  in  which  all  the  partners  are  engaged 
in  the  business,  there  is  no  social  name  or 
firm,  but  a  name  designating  the  object  of 
the  association.  The  business  is  managed 
by  syndics  or  directors.  Vide  Poth.  de 
Societe,  h.  t. ;  5  Duv.  Dr.  Civ.  Fr.  h.  t. ; 
Pardes.  Dr.  Com.  h.  t. ;  Code  de  Com.  h.  t. ; 
Merl.  R6pert.  h.  t.  In  Louisiana  a  similar 
division  has  been  made.  Civ.  Code  of  Lo. 
h.  t. 

11. — §  4.  Partnerships  are  created  by 
mere  act  of  the  parties ;  and  in  this  they 
differ  from  corporations  which  require  the 
sanction  of  public  authority,  either  express 
or  implied.  Ang.  &  Ames  on  Corp.  23. 
The  consent  of  the  parties  may  be  testified, 
either  in  express  terms,  as  by  articles  of 
partnership,  or  positive  agreement ;  or  the 
assent  may  be  tacit,  and  to  be  implied  solely 
from  the  act  of  the  parties.  An  implied  or 
presumptive  assent  has  equal  operation  with 
one  that  is  express  and  determined.  And 
it  may  be  laid  down  as  a  general  and  unde- 
niable proposition,  that  persons  having  a 
mutual  interest  in  the  profits  and  loss  of 
any  business,  or  particular  branch  of  busi- 
ness, carried  on  by  them,  or  persons  ap- 
pearing ostensibly  to  the  world  as  joint 
traders,  are  to  be  recognised  and  treated  as 
partners,  whatever  may  be  the  nature  of 
the  agreement  under  which  they  act,  or 
whatever  motive  or  inducement  may  prompt 
them  to  such  an  exhibition.  1  Dall.  269. 
12.  A  community  of  property  does  not 
of  itself  create  a  partnership,  however  that 
property  may  be  acquired,  whether  by  pur- 
chase, donation,  accession,  inheritance  or 
prescription.  Civ.  Code  of  Louis,  art.  2777. 
Hence  joint  tenants  or  tenants  in  common 
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of  lands,  goods,  or  chattels,  under  devises 
or  bequests  in  last  wills  or  testaments,  and 
deeds  or  donations  inter  vivos,  and  inherit- 
ances or  successions,  are  not  partners. 
Story,  Partn.  §  3. 

13.  Joint  owners  of  ships  are  not,  in 
consequence  of  such  ownership,  to  be  con- 
sidered as  partners.  Abbot  on  Ship.  68; 
3  Kent,  Com.  25,  4th  ed.  ;  15  Wend.  187 ; 
and  see  Poth.  De  Societe,  n.  2 ;  4  Pard. 
Dr.  Com.  n.  969 ;  17  Dur.  Dr.  Fr.  n.  320  ; 
6  Buy.  Dr.  Civ.  Fr.  n.  33. 

14.  The  free  and  personal  choice  of  the 
contracting  parties  is  so  essentially  neces- 
sary to  the  constituting  of  a  partnership, 
that  even  executors  and  representatives  of 
deceased  partners  do  not,  in  their  repre- 
sentative capacity,  succeed  to  the  state  and 
condition  of  partners ;  2  Yes.  sen.  34 ; 
Wats,  on  Partn.  6 ;  although  a  community 
of  interest  necessarily  exists  between  them 
and  the  surviving  partners,  until  the  affairs 
of  the  partnership  are  wound  up.  11  Ves. 
3.  When  there  is  a  positive  agreement  at 
the  commencement  of  the  partnership,  that 
the  personal  representative  or  heir  of  a  part- 
ner shall  succeed  him  in  the  partnership, 
the  obligation  will  be  considered  valid.  Coll. 
on  part.  B.  1,  ch.  1,  6 1 :  Story,  Partn. 
§5. 

15. — §  5.  The  object  of  the  partnership 
most  be  legal.    All  partnerships,  therefore, 
which  are  formed  for  any  purpose  forbidden 
by  law  or  good  morals,  are  null  and  void. 
lSut  all  the  partners  in  such  a  partnership 
are  jointly  liable  to  third  persons  who  may 
contract  with  them  without  a  knowledge  of 
the  illegal  or  immoral  object  of  the  partner- 
ship. Civ.  Code  of  Lo.  art.  2775 ;  5  B.  & 
A.  341 ;  2  B.  &  P.  371 ;  3  T.  R.  454; 
Poth.  Oblig.  by  Evans,  vol.  2,  page  3; 
Gow  on  Partn.  8 ;  Wats.  Partn.  131.  Part- 
nerships are  not  oonjined  to  mere  commer- 
cial trade  or  business ;  but  generally  extend 
to  manufactures  and  to  all  other  lawful 
occupations  and  employments,  or  to  profes- 
sional or  other  business.     They  may  extend 
to  all  the  business  of  the  parties ;    to  a 
single  branch  of  such  business  ;  to  a. single 
adventure  ;  or  to  a  single  thing.   But  there 
cannot  lawfully  be  a  partnership  in  a  mere 
personal  office,  especially  when  it  is  of  a 
public  nature,  requiring  the  personal  confi- 
dence in  the  skill  and  integrity  of  the 
officer.  Story,  Partn.  §  81 ;  Colly.  Partn.  31. 

16. — §  6.  Partnerships  may  be  formed 
to  last  for  life,  or  for  a  specific  period  of 
time  ;  they  may  be  conditional  or  indefinite 


in  their  duration,  or  for  a  single  adventure 
or  dealing ;  this  depends  altogether  on  the 
will  of  the  parties.  The  period  of  duration 
is  either  expressed  or  implied,  but  the  law 
will  not  presume  that  it  shall  last  beyond 
life.  1  Swanst.  R.  521 ;  1  J.  Wils.  R.  181. 
When  a  particular  term  is  fixed,  it  is  pre- 
sumed to  endure  until  the  period  has  elapsed; 
when  no  term  is  fixed,  it  is  presumed  to 
endure  for  the  life  of  the  parties,  unless 
previously  dissolved  by  the  acts  of  one  of 
them,  by  mutual  oonsent,  or  by  operation 
of  law.  Story,  Partn.  §  84.  When  no 
time  is  limited  for  the  duration  of  a  general 
trading  partnership,  it  is  a  partnership  at 
will,  and  may  be  dissolved  at  any  time  at 
the  pleasure  of  any  one  or  more  of  the 
partners. 

17. — §  7.  A  partnership  may  be  dis- 
solved in  several  ways:  when  the  part- 
nership is  formed  for  a  single  dealing  or 
transaction,  it  follows  that  it  is  at  an  end 
so  soon  as  the  dealing  or  transaction  in 
which  the  partners  jointly  engaged  is  com- 
pleted. Gow  on  Partn.  268 ;  Inst.  Lib.  3, 
tit.  26,  s.  6. 

18.  Where  a  general  partnership  is 
formed,  either  for  a  definite  or  an  indefinite 
period  of  time.,  the  causes  which  may  ope- 
rate a  destruction  of  it,  are  various.  In 
the  case  of  a  partnership  limited  as  to  its 
duration,  it  may,  in  the  intermediate  time, 
before  the  restricted  period  of  its  termina- 
tion arrives,  be  dissolved  either  by  the 
death,  the  confirmed  insanity,  the  bank- 
ruptcy of  all  or  one  of  the  partners,  or  it 
may  endure  the  stipulated  period,  and  ex- 
pire with  the  effluxion  of  time ;  but  where 
the  partnership  is  unlimited  as  to  its  exist- 
ence, although  in  the  instances  of  death  or 
bankruptcy,  it  is  determined,  yet  if  they 
do  not  intervene,  any  partner  may  withdraw 
himself  from  it  whenever  he  thinks  proper. 
Code,  lib.  4,  t.  37, 1,  5. 

19.  Besides  the  causes  above  stated  for 
a  dissolution,  a  partnership,  limited  or  un- 
limited as  to  its  duration,  may  be  dissolved 
by  the  decree  of  a  court  of  equity,  where 
the  conduct  of  some  or  all  of  the  partners 
has  been  such  as  not  to  carry  on  the  trade 
or  undertaking  on  the  terms  stipulated; 
Gow  on  Partn.  269  ;  or  by  the  voluntary  or 
compulsory  sale  or  transfer  of  the  partner- 
ship interest  of  any  one  of  the  partners. 
17  John.  R.  525. 

20.  In  New  York,  it  has  been  held  that 
there  is  no  such  thing  as  an  indissoluble 
partnership,  and  that,  therefore,  any  part- 
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ner  may  withdraw  at  any  time!  and  by  that 
act  the  partnership  will  be  dissolved ;  the 
other  party  having  his  action  against  the 
withdrawing  partner  upon  his  covenant  to 
continue  the  partnership.  19  Johns.  R. 
538.  This  dootrince  is  not  in  accordance 
with  the  English  law.  Indeed  it  is  even 
doubtful  in  New  York.  Story,  Eq.  Jnr. 
§  668  ;  Story,  Partn.  §  275;  3  Kent,  Com. 
61,  4th  ed. ;  1  Hoffm.  Ch.  R.  534.  See 
Gow  on  Partn.  303,  305,  and  4  Wash.  0. 
C.  R.  232. 

21.  It  may  also  be  dissolved  by  the 
extinction  of  the  thing  or  object  of  the 
partnership;  or  by  the  agreement  of  the 
parties.  See  Civ.  Code  of  Louis,  art.  2847 ; 
Code  Civ.  B.  8,  tit.  9,  c.  4,  art.  1865  to 
1872 ;  2  Bell's  Com.  631  to  644,  5th  ed. 
See  Dissolution, 

22.  The  effect  of  the  dissolution  of  the 
partnership  is  to  disable  any  one  of  the 
partners  from  contracting  new  obligations 
or  engagements  on  account  of  the  firm.  1 
Pet.  R.  351 ;  3  McCord,  378 ;  4  Munf. 
215  ;  2  John.  300  ;  5  Mason,  56 ;  Harper, 
R.  470 ;  4  John.  224 ;  1  McCord,  338 ;  6 
Cowen,   701.      But    notwithstanding    the 

'dissolution  there  remain,  with  each  of  the 
partners,  certain  powers,  rights,  duties, 
authorities,  and  relations  between  them, 
which  are  indispensable  to  the  complete 
arrangement  and  final  settlement  of  the 
affairs  of  the  firm.  The  partnership  must, 
therefore,  subsist  for  many  purposes,  notwith- 
standing the  dissolution.  Among  these  are, 
1st.  The  completion  of  all  the  unperformed 
engagements  of  the  partnership.  2d.  The 
conversion  of  all  the  property,  means  and 
assets  of  the  partnership,  existing  at  the 
time  of  the  dissolution,  tor  the  benefit  of 
those  who  were  partners,  according  to  their 
respective  shares.  3d.  The  application  of 
the  partnership  funds,  to  the  liquidation  of 
the  partnership  debts.    Story,  Partn.  §  324. 

23. — §  3.  By  the  laws  of  Louisiana, 
partnerships  are  divided,  as  to  their  object, 
into  commercial  partnerships  and  ordinary 
partnerships.  Commercial  partnerships  are 
such  as  are  formed,  1.  For  the  purchase  of 
any  personal  property,  and  the  sale  thereof, 
either  in  the  same  state  or  changed  by 
manufacture.  2.  For  buying  and  selling 
any  personal  property  whatsoever,  as  factors 
or  brokers.  3.  For  carrying  personal  pro- 
perty for  hire,  in  ships  or  other  vessels. 
Civ.  Code  of  Lo.  art.  2796. 

24.  Ordinary  partnerships  ar€  such  as 
are  not  commercial ;  they  are  divided  into 


universal  or  particular  partnerships.    Id, 
art  2797. 

25.  Universal  partnership  is  a  contract 
by  which  the  parties  agree  to  make  a  com- 
mon stock  of  all  the  property  they  respec- 
tively possess;  they  may  extend  it  to  all 
the  property  real  and  personal,  or  restrict  it 
to  personal  only;  they  may,  as  in  other 
partnerships,  agree  that  the  property  itself 
shall  be  common  stock,  or  that  the  fruits 
only  shall  be  such ;  but  property  which  may 
accrue  to  one  of  the  parties,  after  entering 
into  the  partnership,  by  donation,  succession, 
or  legacy,  does  not  become  common  stock, 
and  any  stipulation  to  that  effect,  previous 
to  the  obtaining  the  property  aforesaid,  is 
void.    Code  Civ.  of  Lo.  art.  2800. 

26.  Particular  partnerships  are  such  as 
are  formed  for  any  business  not  of  a  com- 
mercial nature.  Id.  art.  2806.  The  busi- 
ness of  this  partnership  must  be  conducted 
in  the  name  of  all  the  persons  concerned, 
unless  a  firm  is  adopted  by  the  articles  of 
partnership  reduced  to  writing,  and  recorded 
as  is  prescribed  with  respect  to  partnerships 
in  commendam.    Id.  art.  2808. 

27.  There  is  also  a  species  of  partner- 
ship which  may  be  incorporated  with  either 
of  the  other  kinds,  called  partnership  in 
commendam,  or  limited  partnership.  Id. 
art.  2799.  Partnership  in  commendam  is 
formed  by  a  contract,  by  which  one  person 
or  partnership  agrees  to  furnish  another 
person  or  partnership  a  certain  amount, 
either  in  property  or  money,  to  be  employed 
by  the  person  or  partnership  to  whom  it  is 
furnished,  in  his  or  their  own  name  or  firm, 
on  condition  of  receiving  a  share  in  the  pro- 
fits, in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses  and 
expenses  to  the  amount  furnished,  and  no 
more.    Id.  art.  2810. 

28.  Every  species  of  partnership  may 
receive  such  partners.  It  is  therefore  a 
modification  of  which  the  several  kinds  of 
partnerships  are  susceptible,  rather  than  a 
separate  division  of  partnerships.  Vide 
Bouv.  Inst.  Index,  h.  t. ;  Firm. 

PARTOWNERS.  Persons  who  hold 
real  or  personal  property  by  the  same  title, 
either  as  tenants  in  common,  joint  tenants, 
or  coparceners.  They  are  sometimes  called 
quasi  partners,  and  differ  from  "partners  in 
this,  that  they  are  either  joint  owners,  or 
tenants  in  common,  each  having  an  inde- 
pendent, although  an  undivided  interest  in 
the  property ;  neither  can  transfer  or  dis- 
|  pose  of  the  whole  property,  nor  act  for  the 
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others  in  relation  to  it,  but  merely,  for  his 
own  share,  and  to  the  extent  of  his  own 
several  right  and  interest. 

2.  In  joint  tenancy  of  goods  or  chattels, 
H  is  true,  the  joint  tenants  are  seiied  per 
my  et  per  tout,  but  still  each  one  has  an  in- 
dependent, and  to  a  certain  extent  a  distinct 
right  during  his  lifetime,  which  he  can  dis- 
pose of  and  sever  the  tenancy* 

3.  Tenants  in  common  hold  undivided 
portions  of  the  property  by  several  titles,  or 
in  several  rights,  although  by  one  title. 
Their  possession,  however,  they  hold  in 
common  and  undivided.  Whereas,  in  part- 
nerships, the  partners  are  joint  owners  of 
the  property,  and  each  has  a  right  to  sell  or 
dispose  of  the  whole,  unless  otherwise  pro- 
vided for  in  the  articles  of  partnership. 
Colly.  Partn.  86 ;  Wate.  Partn.  66 ;  Story, 
Partn.  §  91. 

4.  At  common  law,  each  of  the  owners 
of  a  chattel  has  an  equal  title  and  right  to 
possess  and  use  it ;  and  in  the  case  of  com- 
mon chattels  the  law  has  generally  left  this 
right  to  the  free  discretion  of  the  several 
owners ;  but  in  regard  to  ships,  the  common 
law  has  adopted  and  followed  out  the  doc- 
trine of  the  courts  of  admiralty.  It  autho- 
rizes the  majority  in  value  and  interest  to 
employ  the  ship  upon  any  probable  design. 
This  is  done,  not  without  guarding  the  rights 
of  the  minority.  When  the  majority  desire 
to  employ  a  ship  upon  any  particular  voyage 
or  adventure,  they  have  a  right  to  do  so, 
upon  giving  security  by  stipulation  to  the 
minority,  if  required,  to  bring  back  and  re- 
store the  ship  to  them,  or  in  case  of  her 
loss,  to  pay  them  the  value  of  their  shares. 
Abbott,  Shipp.  70 ;  8  Kent,  Com.  151,  4th 
ed. ;  2  Bro.  Civ.  Law,  131 ;  Molloy,  B.  2, 
c.  1,  §  3 ;  2  Pet.  Adm.  K.  288 ;  Story, 
Partn.  428 ;  U  Pet.  K.  175.  When  the 
majority  do  not  choose  to  employ  the  ship, 
the  minority  have   the  same  right,  upon 

§*ving  similar  security.  11  Pet.  R.  175 ;  1 
agg.  Adm.  R.  306 ;  Jacobs.  Sea  Laws,  442. 

5/  When  part  owners  are  equally  divided 
as  to  the  employment  upon  any  particular 
voyage,  the  courts  of  admiralty 'have  mani- 
fested a  disposition  to  support  the  right  of 
the  court  to  order  a  sale  of  the  ship.  Story, 
Partn.  $  439  ;  Bee's  Adm.  R.  2 ;  Gilpin, 
B.  10;  18  Am.  Jur.486. 

PARTUBITION.  The  act  of  giving 
birth  to  a  child. 

2.  Sometimes  questions  arise  how  far 
means  may  be  employed  to  promote  par- 
turition, which  cause,  or  are  likely  to  cause, 


the  death  of  the  foetus.  These  means,  in 
cases  of  deformed  pelvis,  are  abortion  in 
the  early  months,  by  embryotomy,  by  sym- 
physotomy,  and  by  the  Caesarian  section. 
These  means  are  justifiable  to  save  the  life 
of  the  mother,  and  sometimes  some  of  them 
have  saved  the  lives  of  both.  Vide  Casa- 
rian  operation;  Delivery;  Pregnancy. 

PARTUS.  The  child  just  before  it  is 
born,  or  immediately  after  its  birth.  Be- 
fore birth  the  partus  is  considered  as  a  por- 
tion of  the  mother.  Dig.  25,  4, 1, 1.  See 
Birth;  Foetus;  Proles;  Prolicide. 

PARTY,  practice,  contracts.  When  ap- 
plied to  practice,  by  party  is  understood 
either  the  plaintiff  or  defendant.  In  con- 
tracts, a  party  is  one  or  more  persons  who 
engage  to  perform  or  receive  die  perform- 
ance of  some  agreement.  Vide  Parties  to 
contracts;  Parties  to  actions;  Parties  to  a 
suit  in  equity. 

PARTY-JURY.  An  ancient  word  used 
to  signify  a  jury  de  medietas  lingua,  (q.  v.) 
or  one  composed  one-half  of  natives,  and  the 
other  of  foreigners.     Lexic.  Techn.  h.  t. 

Party  wall.  A  wall  erected  on  the 
line  between  two  adjoining  estates,  belong- 
ing to  different  persons,  for  the  use  of  both 
estates.     2  Bouv.  Inst.  n.  1615. 

2.  Party  walls  are  generally  regulated 
by  acts  of  the  local  legislatures.  The  prin- 
ples  of  these  acts  generally  are,  that  the 
wall  shall  be  built  equally  on  the  lands  of 
the  adjoining  owners,  at  their  joint  expense, 
but  when  only  one  owner  wishes  to  use  such 
wall,  it  is  built  at  his  expense,  and  when  the 
other  wishes  to  make  use  of  it,  he  pays  one 
half  of  its  value ;  each  owner  has  a  right  to 
place  his  joists  in  it,  and  use  it  for  the  sup- 
port of  his  roof.  When  the  party  wall  has 
been  built,  and  the  adjoining  owner  is  de- 
sirous of  having  a  deeper  foundation,  he  has 
a  right  to  undermine  such  wall,  using  due 
care  and  diligence  to  prevent  any  injury  to 
his  neighbor,  and  having  done  so,  he  is  not 
answerable  for  any  consequential  damages 
which  may  ensue.  17  John.  R.  92  ;  12 
Mass.  220 ;  2  N.  H.  Rep.  534.  Vide  1 
Dall.  346 ;  5  S.  &  R.  1. 

3.  When  such  wall  exists  between  two 
buildings,  belonging  to  different  persons, 
and  one  of  them  takes  it  down  with  his 
buildings,  he  is  required  to  erect  another  in 
its  place  in  a  reasonable  time,  and  with  the 
least  inconvenience ;  the  other  owner  must 
contribute  to  the  expense,  if  the  wall 
required  repairs,  but  such  expense  will 
be  limited  to  the  costs  of  the  old  wall. 
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8  Kent,  Com.  436.  When  the  wall  is  taken 
down,  it  must  be  done  with  care ;  but  it  is 
not  the  duty  of  the  person  taking  it  down 
to  shore  up  or  prop  the  house  of  his  neigh- 
bor, to  prevent  it  from  falling ;  if,  however, 
the  work  be  done  with  negligence,  by  which 
injury  accrues  to  the  neighboring  house,  an 
action  will  lie.  1  Moody  &  M.  362.  Vide 
4C.  &P.  161;  9B.  &  C.  725;  12  Mass. 
R.  220 ;  4  Paige's  R.  169 ;  1  C.  k  J.  20 ; 

1  Pick.  434 ;  12  Mass.  220 ;  2  Roll.  Ab. 
564 ;  3  B.  &  Ad.  874 ;  2  Ad.  &  Ell.  493 ; 
Crabb  on  R.  P.  §  500.  In  the  excellent 
treatise  of  M.  Lepage,  entitled  "Lois  des 
Batimens,"  part  1,  c.  3,  s.  2,  art.  1,  will  be 
found  a  very  minute  examination  of  the  sub- 
ject of  party  walls,  with  many  cases  well 
calculated  to  illustrate  our  law.  See  also 
Both.  Contr.  de  Soci6t6,  prem.  app.  n.  207 ; 

2  Hill.  Ab.  119;  Toull.  liv.  2,  t.  2, 
c.  3. 

PASS.  In  the  slave  states  this  word 
signifies  a  certificate  given  by  the  master  or 
mistress  to  a  slave,  in  which  it  is  stated  that 
he  is  permitted  to  leave  his  home  with  the 
authority  of  his  master  or  mistress.  The 
paper  on  which  such  certificate  is  written  is 
also  called  a  pass. 

Pass,  practice.  To  be  given,  or  entered ; 
to  proceed  ;  as,  let  the  judgment  pass  for 
the  plaintiff. 

To  pass.  To  accomplish,  to  complete, 
to  decide. 

2.  The  title  to  goods  passes  by  the  sale 
whenever  the  parties  have  agreed  upon  the 
sale  and  the  price,  and  nothing  remains  to 
be  done  to  complete  the  agreement.  1 
Bouv.  Inst.  n.  939. 

3.  When  a  jury  decide  upon  the  rights 
of  the  parties,  which  are  in  issue,  they  are 
said  to  pass  upon  them. 

Pass  book,  com.  law.  A  book  used 
by  merchants  with  their  customers,  in  which 
an  entry  of  goods  sold  and  delivered  to  a 
customer  is  made. 

2.  It  is  kept  by  the  buyer,  and  sent  to 
the  merchant  whenever  he  wishes  to  pur- 
chase any  article.  It  ought  to  be  a  counter- 
part of  the  merchant's  books,  as  far  as 
regards  the  customer's  account. 

3.  Among  English  bankers,  the  term 
pass-book  is  given  to  a  small  book  made  up 
from  time  to  time,  from  the  banker's  ledger, 
and  forwarded  to  the  customer ;  this  is  not 
considered  as  a  statement  of  account  be- 
tween the  parties,  yet  when  the  customer 
neglects  for  a  long  time  to  make  any  objec- 
tion to  the  correctness  of  the  entries  he 


will  be  bound  by  them.  2  Atk.  252 ;  2 
Deac.  &  Ch.  534 ;  2  M.  &  W.  2. 

PASSAGE.  A  way  over  water;  a 
voyage  made  over  the  sea  or  great  river ;  as, 
the  Sea  Gull  had  a  quick  passage :  the 
money  paid  for  the  transportation  of  a  per- 
son over  the  sea ;  as,  my  passage  to  Europe 
was  one  hundred  and  fifty  dollars. 

Passage  money,  contracts.  The  sum 
claimable  for  the  conveyance  of  a  person 
with  or  without  luggage  on  the  water. 

2.  The  difference  between  freight  and 
passage  money  is  this,  that  the  former  is 
claimable  for  the  carriage  of  goods,  and  the 
latter  for  the  carriage  of  the  person.  The 
same  rules  which  govern  the  claim  for 
freight  affect  that  for  passage,  money.  8 
Chit.  Com.  Law,  424 ;  1  Pet.  Adm.  Dec. 
126  ;  3  John.  335. 

PASSIVE,  com.  law.  All  the  sums  of 
which  one  is  a  debtor.  It  is  used  in  contra- 
distinction to  active,  (q.  v.)  By  active 
debts  are  understood  those  which  may  be 
employed  in  furnishing  assets  to  a  merchant 
to  pay  those  which  he  owes,  which  are 
called  passive  debts. 

PASSPORT,  SEA  BRIEF,  or  SEA 
LETTER,  maritime  law.  A  paper  con- 
taining a  permission  from  the  neutral  state 
to  the  captain  or  master  of  a  ship  or  vessel 
to  proceed  on  the  voyage  proposed ;  it 
usually  contains  his  name  and  residence ; 
the  name,  property,  description,  tonnage 
and  destination  of  the  ship ;  the  nature  and 
quantity  of  the  cargo ;  the  place  from 
whence  it  comes,  and  its  destination  ;  with 
such  other  matters  as  the  praotice  of  the 
place  requires. 

2.  This  document  is  indispensably  ne- 
cessary in  time  of  war  for  the  safety  of 
every  neutral  vessel.  Marsh.  Ins.  B.  1,  o. 
9,  s.  6,  p.  406,  b. 

3.  In  most  countries  or  continental 
Europe  passports  are  given  to  travellers; 
these  are  intended  to  protect  them  on  their, 
journey  from  all  molestation,  while-  they  are 
obedient  to  the  laws.  Passports  are  also 
granted  by  the  secretary  of  state  to  persons 
travelling  abroad,  certifying  that  they  are 
citizens  of  the  United  States.  9  Pet.  692. 
Vide  1  Kent,  Com.  162,  182;  Merl. 
Repert.  h.  t. 

PASSENGER,  cont.  One  who  has 
taken  a  place  in  a  public  conveyance,  for 
the  purpose  of  being  transported  from  one 
place  to  another. 

2.  By  act  of  Feb.  22,  1847,  Minot's 
Statutes  at  Large  of  United  States,  p.  127, 
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it  is  provided  as  follows  :  That  if  the  mas- 
ter of  any  vessel  owned  in  whole  or  in  part 
bj  a  citizen  of  the  United  States  of  America, 
or  by  a  citizen  of  any  foreign  country,  shall 
take  on  board  such  vessel,  at  any  foreign 
port  or  place,  a  greater  number  of  passen- 
gers than  in  the  following  proportion  to  the 
space  occupied  by  them  and  appropriated 
for  their  use,  aud  unoccupied  by  stores,  or 
other  goods,  not  being  the  personal  luggage 
of  suah  passengers,  that  is  to  say,  on  the 
lower  deck  or  platform  one  passenger  for 
every  fourteen  clear  superficial  feet  of  deck, 
if  such  vessel  is  not  to  pass  within  the 
tropics  during  such  voyage  ;  but  if  such 
vessel  is  to  pass  within  the  tropics  during 
such  voyage,  then  one  passenger  for  every 
twenty  such  clear  superficial  feet  of  deck, 
and  on  the  orlop  deck  (if  any)  one  passen- 
ger for  every  thirty  such  superficial  feet  in 
all  cases,  with  intent  to  bring  such  passen- 
gers to  the  United  States  of  America,  and 
shall  leave  such  port  or  place  with  the  same 
or  any  other  number  thereof,  within  the 
jurisdiction  of  the  United  States  aforesaid, 
or  if  any  such  master  of  vessel  shall  take 
on  board  of  his  vessel,  at  any  port  or  place 
within  the  jurisdiction  of  the  United  States 
aforesaid,  any  greater  number  of  passengers 
than  the  proportions  aforesaid  admit,  with 
intent  to  carry  the  same  to  any  foreign  port 
or  place,  every  such  master  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof  before  any  circuit  or  district 
court  of  the  United  States  aforesaid,  shall, 
for  each  passenger  taken  on  board  beyond 
the  above  proportions,  be  fined  in  the  sum 
of  fifty  dollars,  and  may  also  be  imprisoned 
for  any  term  not  exceeding  one  year  :  Pro- 
vided, That  this  act  shall  not  be  construed 
to  permit  any  ship  or  vessel  to  carry  more 
than  two  passengers  to  five  tons  of  such 
ship  or  vessel. 

3. — $  2.  That  if  the  passengers  so  taken 
en  board  of  such  vessel,  and  brought  into 
or  transported  from  the  United  States  afore- 
said, shall  exceed  the  number  limited  by 
the  last  section  to  the  number  of  twenty  in 
the  whole,  such  vessel  shall  be  forfeited  to 
the  United  States  aforesaid,  and  be  prose- 
cuted and  distributed  as  forfeitures  are 
under  the  act  to  regulate  duties  on  imports 
and  tonnage. 

4. — §  3.  That  if  any  such  vessel  as 
aforesaid  shall  have  more  than  two  tiers  of 
lerths,  or  in  case,  in  such  vessel,  the  inter- 
val between  the  floor  and  the  deck  or  plat- 
form beneath  shall  not  be  at  least  six  inches, 


and  the  berths  well  constructed,  or  in  case 
the  dimensions  of  such  berths  shall  not  be 
at  least  six  feet  in  length,  and  at  least 
eighteen  inches  in  width,  for  each  passen- 
ger as  aforesaid,  then  the  master  of  said 
vessel,  and  the  owners  thereof,  severally, 
shall  forfeit  and  pay  the  sum  of  five  dollars 
for  each  and  every  passenger  on  board  of 
said  vessel  on  such  voyage,  to  be  recovered 
by  the  United  States  aforesaid,  in  any  cir- 
cuit or  district  court  of  the  United  States 
where  such  vessel  may  arrive,  or  from  which 
she  sails. 

5. — §  4.  That,  for  the  purposes  of  this 
act,  it  shall  in  all  cases  be  computed  that 
two  children,  each  being  under  the  age  of 
eight  years,  shall  be  equal  to  one  passen- 
ger, and  that  children  under  the  age  of  one 
year  shall  not  be  included  in  the  computa- 
tion of  the  number  of  passengers. 

6. — §  5.  That  the  amount  of  the  several 
penalties  imposed  by  this  act  shall  be  liens 
on  the  vessel  or  vessels  violating  its  provi- 
sions ;  and  such  vessel  may  be  libelled  and 
sold  therefor  in  the  district  court  of  the 
United  States  aforesaid  in  which  such  ves- 
sel shall  arrive. 

9.  By  act  of  March  2,  1847,  Minors 
Statutes  at  Large  of  United  States,  p.  149, 
it  is  enacted,  That  so  much  of  said  act  as 
authorizes  shippers  to  estimate  two  chil- 
dren of  eight  years  of  age  and  under  as 
one  passenger,  in  the  assignment  of  room, 
is  hereby  repealed. 

10.  The  act  of  May  17,  1848,  Minot's 
Statute  at  Large  of  United  States,  p.  220, 
further  provides,  That  all  vessels,  whether 
of  the  United  States  or  any  other  country, 
having  sufficient  capacity  according  to  law 
for  fifty  or  more  passengers,  (other  than 
cabin  passengers,)  shall,  when  employed  in 
transporting  such  passengers  between  the 
United  States  and  Europe,  have  on  the 
upper  deck,  for  the  use  of  such  passengers, 
a  house  over  the  passage-way  leading  to  the 
apartment  allotted  to  such  passengers  below 
deck,  firmly  secured  to  the  deck,  or  comb- 
ings of  the  hatch,  with  two  doors,  the  sills 
of  which  shall  be  at  least  one  foot  above  the 
deck,  so  constructed  that  one  door  or  win- 
dow in  such  house  may,  at  all  times,  be  left 
open  for  ventilation  ;  and  all  vessels  so  em- 
ployed, and  having  the  capacity  to  carry  one 
hundred  and  fifty  such  passengers,  or  more, 
shall  have  two  such  houses ;  and  the  stairs 
or  ladder  leading  down  to  the  aforesaid 
apartment  shall  be  furnished  with  a  hand- 
rail of  wood  or  strong  rope:   Provided, 
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nevertheless.  Booby  hatches  may  be  substi- 
tuted for  such  houses  in  vessels  having  three 
permanent  decks. 

11. — §  2.  That  every  such  vessel  so  em- 
ployed, and  having  the  legal  capacity  for 
more  than  one  hundred  such  passengers, 
shall  have  at  least  two  ventilators  to  purify 
the  apartment  or  apartments  occupied  by 
such  passengers ;  one  of  which  shall  be  in- 
serted in  the  after  part  of  the  apartment  or 
apartments,  and  the  other  shall  be  placed 
in  the  forward  portion  of  the  apartment  or 
apartments,  and  one  of  them  shall  have  an 
exhausting  cap  to  carry  off  the  foul  air,  and 
the  other  a  receiving  cap  to  carry  down  the 
fresh  air  ;  which  said  ventilators  shall  have 
a  capacity  proportioned  to  the  size  of  the 
apartment  or  apartments  to  be  purified ; 
namely,  if  the  apartment  or  apartments  will 
lawfully  authorize  the  reception  of  two  hun- 
dred such  passengers,  the  capacity  of  such 
ventilators  shall  each  of  them  be  equal  to 
a  tube  of  twelve  inches  diameter  in  the 
clear,  and  in  proportion  for  larger  or  smaller 
apartments;  and  all  said  ventilators  shall 
rise  at  least  four  feet  six  inches  above  the 
upper  deck  of  any  such  vessel,  and  be  of 
the  most  approved  form  and  construction : 
Provided,  That  if  it  shall  appear  from  the 
report  to  be  made  and  approved,  as  pro- 
vided in  the  seventh  section  of  this  act,  that 
such  vessel  is  equally  well  ventilated  by 
any  other  means,  such  other  means  of  venti- 
lation shall  be  deemed,  and  held  to  be,  a 
compliance  with  the  provisions  of  this  section. 

12. — §  3.  That  every  vessel  carrying 
more  than  fifty  such  passengers  shall  have 
for  their  use  on  deck,  housed  and  conve- 
niently arranged,  at  least  one  camboose  or 
cooking  range,  the  dimensions  of  which  shall 
be  equal  to  four  feet  long  and  one  foot  six 
inches  wide  for  every  two  hundred  passen- 
gers ;  and  provisions  shall  be  made  in  the 
manner  aforesaid  in  this  ratio  for  a  greater 
or  less  number  of  passengers:  Provided, 
however,  And  nothing  herein  contained  shall 
take  away  the  right  to  make  such  arrange- 
ments for  cooking  between  decks,  if  that 
shall  be  deemed  desirable. 

13. — §  4.  That  all  vessels  employed  as 
aforesaid  shall  have  on  board,  for  the  use  of 
such  passengers,  at  the  time  of  leaving  the 
last  port  whence  such  vessel  shall  sail,  well 
secured  under  dock,  for  each  passenger,  at 
least  fifteen  pounds  of  good  navy  bread,  ten 
pounds  of  rice,  ten  pounds  of  oatmeal,  ten 
pounds  of  wheat  flour,  ten  pounds  of  peas 
and  beans,  thirty-five  pounds  of  potatoes, 


one  pint  of  vinegar,  sixty  gallons  of  fresh 
water,  ten  pounds  of  salted  pork,  free  of 
bone,  all  to  be  of  good  quality,  and  a  suffi- 
cient supply  of  fuel  for  cooking;  but  at 
places  where  either  rice,  oatmeal,  wheat 
flour,  or  peas  and  beans  cannot  be  procured, 
of  good  quality  and  on  reasonable  terms, 
the  quantity  of  either  or  any  of  the  other 
last-named  articles  may  be  increased  and 
substituted  therefor;  and  in  case  potatoes 
cannot  be  procured  on  reasonable  terms,  one 
pound  of  either  of  said  articles  maybe  sub- 
stituted in  lieu  of  five  pounds  of  potatoes ; 
and  the  captains  of  such  vessels  shall  deliver 
to  each  passenger  at  least  one-tenth  part  of 
the  aforesaid  provisions  weekly,  commencing 
on  the  day  of  sailing,  and  daily  at  least 
three  quarts  of  water,  and  sufficient  fuel  for 
cooking  ;  and  if  the  passengers  on  board  of 
any  such  vessel  in  which  the  provisions,  fuel 
and  water  herein  required  shall  not  have 
been  provided  as  aforesaid,  shall  at  any  time 
be  put  on  short  allowance  during  any  voy- 
age, the  master  or  owner  of  any  such  vessel 
shall  pay  to  each  and  every  passenger  who 
shall  have  been  put  on  short  allowance  the 
sum  of  three  dollars  for  each  and  every  day 
they  may  have  been  on  such  short  allow- 
ance, to  be  recovered  in  the  circuit  or  dis- 
trict court  of  the  United  States  :  Provided, 
nevertheless,  And  nothing  herein  contained 
shall  prevent  any  passenger,  with  the  con- 
sent of  the  captain,  from  furnishing  for 
himself  the  articles  of  food  herein  specified ; 
and,  if  put  on  board  in  good  order,  it  shall 
fully  satisfy  the  provisions  of  this  act  so  far 
as  regards  food:  And  provided  further, 
That  any  passenger  may  also,  with  the  con- 
sent of  the  captain,  furnish  for  himself  an 
equivalent  for  the  articles  of  food  required 
in  other  and  different  articles :  and  if,  with- 
out waste  or  neglect  on  the  part  of  the  pas- 
senger, or  inevitable  accident,  they  prove 
insufficient,  and  the  captain  shall  furnish 
comfortable  food  to  such  passengers  during 
the  residue  of  the  voyage,  this,  in  regard  to 
food,  shall  also  be  a  compliance  with  the 
terms  of  this  act. 

14. — §  5.  That  the  captain  of  any  such 
vessel  so  employed  is  hereby  authorized  to 
maintain  good  discipline,  and  such  habits  of 
cleanliness  among  such  passengers,  as  will 
tend  to  the  preservation  and  promotion  of 
health  ;  and  to  that  end,  he  shall  cause  such 
regulations  as  he  may  adopt  for  this  purpose 
to  be  posted  up,  before  sailing,  on  board 
such  vessel,  in  a  place  accessible  to  such 
passengers,  and  shall  keep  the  same  so 


PAS 


PAS 


801 


posted  up  during  the  voyage;  and  it  is 
hereby  made  the  duty  of  said  captain  to 
cause  the  apartment  occupied  by  such  pas- 
sengers to  be  kept,  at  all  times,  in  a  clean, 
healthy  state,  and  the  owners  of  every  such 
vessel  so  employed  are  required  to  construct 
the  decks,  and  all  parts  of  said  apartment, 
so  that  it  can  be  thoroughly  cleansed  ;  and 
they  shall  also  provide  a  safe,  convenient 
privy  or  water  closet  for  the  exclusive  use 
of  every  one  hundred  such  passengers.  And 
when  the  weather  is  such  that  said  passen- 

vn  cannot  be  mustered  on  deck  with  their 
Iding,  it  shall  be  the  duty  of  the  captain 
of  every  such  vessel  to  cause  the  deck 
occupied  by  such  passengers  to  be  cleaned 
[cleansed]  with  chloride  of  lime,  or  some 
other  equally  efficient  disinfecting  agent, 
and  also  at  such  other  times  as  said  captain 
may  deem  necessary. 

15. — §  6.  That  the  master  and  owner  or 
owners  of  any  such  vessel  so  employed, 
which  shall  not  be  provided  with  the  house 
or  houses  over  the  passage-ways,  as  pre- 
scribed in  the  first  section  of  this  act ;  or 
with  ventilators,  as  prescribed  in  the  second 
section  of  this  act ;  or  with  the  cambooses 
or  cooking  ranges,  with  the  houses  over 
them,  as  prescribed  in  the  third  section  of 
this  act ;  shall  severally  forfeit  and  pay  to 
the  United  States  the  sum  of  two  hundred 
dollars  for  each  and  every  violation  of,  or 
neglect  to  conform  to,  the  provisions  of  each 
of  said  sections ;  and  fifty  dollars  for  each 
and  every  neglect  or  violation  of  any  of  the 
provisions  of  the  fifth  section  of  this  act ; 
to  be  recovered  by  suit  in  any  circuit  or 
district  -court  of  the  United  States,  within 
the  jurisdiction  of  which  the  said  vessel  may 
arrive,  or  from  which  it  may  be  about  to 
depart,  or  at  any  place  within  the  jurisdic- 
tion of  such  courts,  wherever  the  owner  or 
owners,  or  captain  of  such  vessel,  may  be 
found. 

16. — §  7.  That  the  collector  of  the  cus- 
toms, at  any  port  in  the  United  States  at 
which  any  vessel  so  employed  shall  arrive, 
or  from  which  any  such  vessel  shall  be  about 
to  depart,  shall  appoint  and  direct  one  of 
the  inspectors  of  the  customs  for  such  port 
to  examine .  such  teasel,  and  report  in  writ- 
ing to  such  collector  whether  the  provisions 
of  the  first,  second,  third  and  fifth  sections 
of  this  act  have  been  complied  with  in  re- 
spect to  such  vessel;  and  if  such  report 
shall  state' such  compliance,  and  be  approved 
by  such  collector,  it  shall  be  deemed  and 
held  as  conclusive  evidence  thereof. 


17.—$  8.  That  the  first  section  of  the 
act  entitled  "An  act  to  regulate  the  car- 
rying of  passengers  in  merchant  vessels^' 
approved  February  twenty-second,  eighteen 
hundred  and  forty-seven,  be  so  amended 
that,  when  the  height  or  distance  between 
the  decks  of  the  vessels  referred  to  in  the 
said  section  shall  be  less  than  six  feet,  and 
not  less  than  five  feet,  there  shall  be  allowed 
to  each  passenger  sixteen  clear  superficial 
feet  on  the  deck,  instead  of  fourteen,  as 
prescribed  in  said  section ;  and  if  the  height 
or  distance  between  the  decks  shall  be  less 
than  five  feet,  there  shall  be  allowed  to  each 
passenger  twenty-two  clear  superficial  feet 
on  the  deck ;  and  if  the  master  of  any  such 
vessel  shall  take  on  board  his  vessel,  in  any 
port  of  the  United  States,  a  greater  number 
of  passengers  than  is  allowed  by  this  sec- 
tion, with  the  intent  specified  in  said  first 
section  of  the  act  of  eighteen  hundred  and 
forty-seven,  or  if  the  master  of  any  such 
vessel  shall  take  on  board  at  a  foreign  port, 
and  bring  within  the  jurisdiction  of  the 
United  States,  a  greater  number  of  passen- 
gers than  is  allowed  by  this  section,  said 
master  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall 
be  punished  in  the  manner  provided  for  the 
punishment  of  persons  convicted  of  a  vio- 
lation of  the  act  aforesaid  ;  and  in  comput- 
ing the  number  of  passengers  on  board  such 
vessels,  all  children  under  the  age  of  one 
year,  at  the  time  of  embarkation,  shall  be 
excluded  from  such  computation. 

18.'-J-§  9.  That  this  act  shall  take  effect, 
in  respect  to  such  vessels  sailing  from  porta 
in  the  United  States,  in  thirty  days  from  the 
time  of  its  approval;  and  in  respect  to 
every  such  vessel  sailing  from  ports  m  Eu- 
rope, in  sixty  days  after  such  approval ; 
and  it  is  hereby  made  the  duty  of  the  secre- 
tary of  state  to  give  notice,  in  the  ports  of 
Europe,  of  this  act,  in  such  manner  as  he 
may  deem  proper. 

19.— §  10.  That  so  much  of  the  first 
section  of  the  act  entitled  "  An  act  regu- 
lating passenger  ships  and  vessels,"  ap- 
proved March  second,  eighteen  hundred  and 
nineteen,  or  any  other  act  that  limits  the 
number  of  passengers  to  two  for  every  five 
tons,  is  hereby  repealed. 

20.  By  act  of  March  3, 1849,  Minot's 
Statutes  at  Large  of  United  States,  p.  399, 
it  is  enacted,  That  all  vessels  bound  from 
any  port  in  the  United  States  to  any  port  or 
place  in  the  Pacific  Ocean,  or  on  iter  tribu- 
taries, or  from  any  Buch  port  or  place  to  any 
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port  in  the  United  States  on  Hie  Atlantic, 
or  its  tributaries,  shall  be  subject  to  the 
provisions  of  all  the  laws  now  in  force  relat- 
ing to  the  carriage  of  passengers  in  mer- 
chant vessels,  sailing  to  and  from  foreign 
countries,  and  the  regulation  thereof;  ex- 
cept the  fourth  section  of  the  "Act  to 
provide  for  the  ventilation  of  passenger 
vessels,  and  for  other  purposes,"  approved 
May  seventeenth,  eighteen  hundred  and 
forty-eight,  relating  to  provisions,  water, 
and  fuel ;  but  the  owners  and  masters  of 
all  such  vessels  shall  in  all  cases  furnish  to 
each  passenger  the  daily  supply  of  water 
therein  mentioned,  and  they  shall  furnish 
for  themselves,  a  sufficient  supply  of  good 
and  wholesome  food  ;  and  in  case  they  shall 
fail  so  to  do,  or  shall  provide  unwholesome 
or  unsuitable  provisions,  they  shall  be  sub- 
ject to  the  penalty  provided  in  said  fourth 
section  in  case  the  passengers  are  put  on 
short  allowance  of  water  or  provisions. 

21.— 4  2.  That  the  act  entitled  "  An 
act  to  regulate  the  carriage  of  passengers 
in  merchant  vessels,"  approved  February 
twenty-second,  eighteen  hundred  and  forty- 
seven,  shall  be  so  amended  as  that  a  vessel 
passing  into  or  through  the  tropics  shall  be 
allowed  to  carry  the  same  number  of  passen- 
gers as  vessels  that  do  not  enter  the  tropics. 

22.  By  act  of  January  31, 1848,  Mi- 
not's  Statutes  at  Large  of  United  States,  p. 
210,  it  is  enacted,  That,  from  and  after  the 
passage  of  this  act,  all  and  every  vessel  and 
vessels  which  shall  or  may  be  employed  by 
the  American  Colonization  Society,  or  by  the 
Maryland  State  Colonization  Society,  to 
transport,  and  which  shall  actually  trans- 
port, from  any  port  or  ports  in  the  United 
States  to  any  colony  or  colonies  on  the  west 
coast  of  Africa,  colored  emigrants  to  reside 
there,  shall  be,  and  the  same  are  hereby, 
excepted  out  of  and  exempted  from  the 
operation  of  the  act  entitled  "  An  act  to 
regulate  the  carriage  of  passengers  in  mer- 
chant vessels,"  passed  twenty-second  Fe- 
bruary, eighteen  hundred  and  forty-seven ; 
and  of  the  act  entitled  "  An  act  to  amend 
an  act  entitled  'An  act  to  regulate  the 
carriage  of  passengers  in  merchant  vessels, 
and  to  determine  the  time  when  said  act 
shall  ta&e  effect,'"  passed  second  March, 
eighteen  hundred  and  forty-seven. 

28.  No  deduction  is  to  be  made,  in  esti- 
mating the  number  of  passengers  in  a  vessel, 
for  children  or  persons  not  paying.  Gilp. 
R.  334.  For  his  rights  and  duties,  vide 
Common  Carriers, 


PASTURES,  pasture*.  The  land  on 
which  beasts  are  fed ;  and  by  a  grant  of 
pastures  the  land  itself  passes.  1  Thorn. 
Co.  Litt.  202. 

PATENT,  construction.  That  which  is 
open  or  manifest* 

2.  This  word  is  usually  applied  to 
ambiguities  which  are  said  to  be  latent  or 
patent. 

8.  A  patent  ambiguity  is  one  which  is 
produced  by  the  uncertainty,  contradic- 
toriness  or  deficiency  of  the  language  of  an 
instrument,  so  that  no  discovery  of  facts  or 
proof  of  declaration  can  restore  the  doubtful 
or  smothered  sense,  without  adding  ideas 
which  the  actual  words  will  not  of  them- 
selves sustain.  Bac.  Max.  99 ;  T.  Raym. 
R.  411 ;  Roberts  on  Fr.  15. 

4.  A  latent  ambiguity  may  be  explained 
by  parol  evidence,  but  the  rule  is  different 
with  regard  to  a  patent  ambiguity,  which 
cannot  be  explained  by  parol  proof.  The 
following  instance  has  been  proposed  by  the 
court  as  a  patent  ambiguity :  "  If  A  B, 
by  deed,  give  goods  to  one  of  the  sons  of 
J  S,  who  has  several  sons,  he  shall  not  aver 
which  was  intended ;  for  by  judgment  of  law 
upon  this  deed,  the  gift  is  void  for  uncer- 
tainty, which  cannot  be  supplied  by  aver- 
ment." 8  Co.  155  a.  And  no  difference 
exists  between  a  deed  and  a  will  upon  this 
subject.    2  Atk.  239. 

5.  This  rule,  which  allows  an  explana- 
tion of  latent  ambiguities,  and  which  forbids 
the  use  of  parol  evidence  to  explain  a 
patent  ambiguity,  is  difficult  of  application. 
It  is  attended,  in  some  instances,  with  very 
minute  nicety  of. discrimination,  and  be- 
comes a  little  unsteady  in  its  application. 
When  a  bequest  is  made  "  to  Jones, 
son  of  Jones,"  or  "  to  Mrs.  B,"  it  is 
not  easy  to  show  that  the  ambiguity  which 
this  imperfect  designation  creates,  is  not 
ambiguity  arising  upon  the  face  of  the  will, 
and  as  such,  an  ambiguity  patent,  yet  parol 
evidence  is  admitted  to  ascertain  the  per- 
sons intended  by  those  ambiguous  terms. 

6.  The  principle  upon  which  parol 
testimony  is  admitted  in  these  oases,  is 
probably  rin  the  first  of  them,  a  presumption 
of  possible  ignorance  in  the  testator  of  the 
christian  name  of  the  legatee ;  and  in  the 
second,  a  similar  presumption  of  his  being 
in  the  habit  of  calling,  the  person  by  the 
name  of  Mrs.  B.  Presumptions,  which 
being  raised  upon  the  face  of  the  will,  may* 
be  confirmed  and  explained  by  extrinsic 
evidence.    Rob.  on  Fr.  15,  27;  2  Vein. 
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624,  5 ;  1  Vera,  by  Raithby,  81,  note  2  ;  1 
Hop.  Leg.  147  ;  3  Stark.  Ev.  1000 ;  3  Bro. 
C.  C.  311 ;  2  Atk.  239 ;  3  Atk.  257 j  3 
Ves.  Jr.  547.  Vide  articles  •Ambiguity; 
Latent. 

PATENT,  contracts.  A  patent  for  an 
invention  is  a  grant  made  by  the  govern- 
ment of  the  United  States  to  the  inventor 
of  any  new  or  useful  art,  machine,  manu- 
facture or  composition  of  matter,  or  any  new 
and  useful  improvement  in  any  art,  machine, 
manufacture  or  composition  of  matter  not 
known  or  used  by  others  before  his  or  their 
discovery  or  invention  thereof,  and  not,  at 
the  time  of  his  application  for  a  patent,  in 
public  use  or  on  sale,  with  his  consent  or 
allowance,  as  the  inventor  or  discoverer; 
securing  to  him  for  a  limited  time,  therein 
expressed,  the  fall  and  exclusive  right  and 
liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  in- 
vention or  discovery,  on  certain  conditions, 
among  which  is  the  one  of  at  once  giving  up 
his  secret  and  making  public  his  discovery 
or  invention,  and  the  manner  of  making  ana 
using  the  same,  so  that  at  the  expiration  of 
his  privilege,  it  may  become  public  pro- 
perty. The  instrument  securing  this  grant 
is  also  called  a  patent.  The  subject  will  be 
considered  by  taking  a  succint  view  of,  1. 
The  legislation  of  the  tJnited  States  on  the 
subject.  2.  The  patentee.  3.  The  subject 
to  be  patented.  4.  The  caveat  and  pre- 
liminary proceedings.  5.  The  proceedings 
to  obtain  a  patent.  6.  The  patent.  7. 
The  duty  .or  tax  on  patents.  8.  Courts 
having  jurisdiction  in  patent  cases.  9. 
Actions  for  violations  of  patents. 

§  1.     Legislation  of  the  United  States. 

2.  The  constitution  of  the  United  States 
authorizes  congress  to  pass  laws  "  to  pro- 
mote the  progress  of  science  and  the  useful 
arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right 
of  their  respective  writings  and  discoveries." 
Art.  1,  s.  8,  n.  8.  By  virtue  of  this 
authority  congress  can  grant  patents  to  in- 
ventors, and  it  rests  in  the  sound  discretion 
of  the  legislature  to  say  when,  and  for  what 
length  of  time,  and  under  what  circum- 
stances the  patent  for  an  invention  shall  be 
granted.  Congress  may,  therefore,  grant  a 
patent  which  shall  operate  retrospectively 
by  securing  to  the  inventor  the  use  of  his 
'invention,  though  it  was  in  public  use  and 
enjoyed  by  the  community  at  the  time  this 
act  was  passed.  3  Sumn.  535  ;  2  Story,  R. 
164.    The  first  act  passed  under  this  power 


is  that  which  established  the  patent  office  on 
the  10th  of  April,  1790, 1  Story,  L.  U.  S. 
80. .  There  were  several  supplements  and 
modifications  to  this  first  law,  namely,  the 
acts  passed  February  7, 1793,  Idem,  300  ; 
June  7, 1794,  Idem,  363  ;  April  17, 1800, 
Idem,  753 ;  July  3, 1832,  4  Sharsw.  cont. 
of  Story,  L.  U.  S.  2300 ;  July  13,  1832, 
Idem,  2313. 

3.  These  acts  were  repealed  by  the  act 
of  July  4, 1836,  4  Sharsw.  cont.  Story,  L. 
U.  S.  2504,  which  enacts : 

§  21.  That  all  acts  and  parts  of  acts 
heretofore  passed  on  this  subject,  be,  and 
the  same  are  hereby  repealed:  Provided, 
however,  That  all  actions  and  processes  in 
law  or  equity  sued  out  prior  to  the  passage 
of  this  act,  may  be  prosecuted  to  final  judg- 
ment and  execution,  in  the  same  manner  as 
though  this  act  had  not  been  passed,  ex- 
cepting and  saving  the  application  to  any 
such  action,  of  the  provisions  of  the  four- 
teenth and  fifteenth  sections  of  this  act,  so 
far  as  they  may  be  applicable  thereto.  And 
provided,  also,  That  all  applications  and 
petitions  for  patents,  pending  at  the  time  of 
the  passage  of  this  act,  in  cases  where  the 
duty  has  been  paid,  shall  be  proceeded  with 
and  acted  on  in  the  same  manner  as  though 
filed  after  the  passage  thereof. 

4.  The  existing  laws  on  the  subject  of 
patents  are  the  act  of  July  4, 1836,  already 
mentioned;  the  acts  of  March  3,  1837; 
Idem,  2546;  March  3,  1839;  9  Laws  U. 
S.  1019 ;  August  29, 1842 ;  ch.  263,  Pamph. 
Laws,  171 ;  May  27, 1848.  Minot's  Stat,  at 
Large,  U.  S.  231. 

§  2.  Of  the  patentee. 

5.  Any  person  or  persons  having  dis- 
covered or  invented  the  thing  to  be  patented, 
whether  he  be  a  citizen  of  the  United  States 
or  an  alien,  is  entitled  to  a  patent  on  ful- 
filling the  requirements  of  the  law.  Act  of 
July  4, 1836,  s.  6. 

6.  By  the  10th  section  of  the  same  act 
it  is  provided,  That  where  any  person  hath 
made,  or  shall  have  made,  any  new  inven- 
tion, discovery  or  improvement,  on  account 
of  which  a  patent  might  by  virtue  of  this 
act  be  granted,  and  such  person  shall  die 
before  any  patent  shall  be  granted  therefor, 
the  right  of  applying  for  and  obtaining  such 
patent  shall  devolve  on  the  executor  or  ad- 
ministrator of  such  person,  in  trust  for  the 
heirs  at  law  of  the  deceased,  in  case  he  shall 
have  died  intestate ;  but  if  otherwise,  then 
in  trust  for  his  devisees,  in  as  full  and  ample 
manner,  and  under  the  same  conditions, 
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limitations,  and  restrictions,  as  the  same 
was  held,  or  might  have  been  claimed  or 
enjoyed  by  such  in  his  or  her  lifetime ;  and 
when  application  for  a  patent  shall  be  made 
by  such  legal  representatives,  the  oath  or 
affirmation  provided  in  the  sixth  section  of 
this  act,  shall  be  so  varied  as  to  be  appli- 
cable to  them. 

7.  And  by  the  act  of  March  3, 1837, 
section  6,  it  is  enacted,  That  any  patent 
hereafter  to  be  issued,  may  be  made  and 
issued  to  the  assignee  or  assignees  of  the 
inventor  or  discoverer,  the  assignment 
thereof  being  first  entered  of  record,  and 
the  application  therefor  being  duly  made, 
and  the  specifications  duly  sworn  to  by  the 
inventor.  And  in  all  oases  hereafter,  the 
applicant  for  a  patent  shall  be  held  to  fur- 
nish duplicate  drawings,  whenever  the  case 
admits  of  drawings,  one  of  which  to  be  de- 
posited in  the  office,  and  the  other  to  be 
annexed  to  the  patent,  and  considered  a  part 
of  the  specification. 

63.  The  subject  to  be  patented 

8.  Patents  are  granted,  1.  For  inven- 
tions and  discoveries.  2.  For  importations. 
1.  Patents  for  inventions  and  discoveries. 

By  the  act  of  July  4, 1836,  sect.  6,  it  is 
enacted,  that  any  person  or  persons  having 
discovered  or  invented  any  new  and  useful 
art,  machine,  manufacture,  or  composition 
of  matter,  or  any  new  and  useful  improve- 
ment on  any  art,  machine,  manufacture,  or 
composition  of  matter,  not  known  or  used 
by  others  before  his  or  their  discovery  or 
invention  thereof,  and  not,  at  the  time  of 
his  application  for  a  patent,  in  public  use  or 
on  sale,  with  his  consent  or  allowance,  as 
the  inventor  or  discoverer,  and  shall  desire 
to  obtain  an  exclusive  property  therein, 
may  make  application  in  writing  to  the  com- 
missioner of  patents,  expressing  such  desire, 
and  the  commissioner  on  due  proceedings 
had,  may  grant  a  patent  therefor. 

9.  The  thing  to  be  patented  must  be  an 
invention  or  discovery;  it  must  be  new  and 
useful. 

10. — 1.  The  invention  or  discovery  must 
be  something  which  the  inventor  has  him- 
self found  out ;  some  peculiar  device  or 
manner  of  producing  any  given  effect.  A 
patent  cannot,  therefore,  be  taken  out  for 
the  elementary  principles  of  motion,  which 
philosophy  and  science  have  discovered,  but 
only  for  the  manner  of  applying  them.  1 
Gallia.  478 ;  2  Gallis.  51. 

11.  A  patent  may  be  taken  out  for  an 
improvement  on  a  machine  which  is  known 


and  used ;  3  Wheat.  454 ;  but  a  mere  change 
of  former  proportions,  will  not  entitle  a  party 
to  a  patent.     1  Gallis.  438 ;  2  Gallis.  51. 

12.  It  is  provided  by  the  act  of  July 
4, 1836,  s.  13,  that  whenever  the  original 

Satentee  shall  be  desirous  of  adding  the 
escription  and  specification  of  any  new 
improvement  of  the  original  invention  or 
discovery  which  shall  have  been  invented  or 
discovered  by  him  subsequent  to  the  date 
of  his  patent,  he  may,  like  proceedings  being 
had  in  all  respects  as  in  the  case  of  original 
applications,  and  on  the  payment  of  fifteen 
dollars,  as  hereinbefore  provided,  have  the 
same  annexed  to  the  original  description 
and  specification;  and  the  commissioner 
shall  certify,  on  the  margin  of  such  annexed 
description  and  specification,  the  time  of  its 
being  annexed  and  recorded ;  and  the  same 
shall  thereafter  have  the  same  effect  in  law, 
to  all  intents  and  purposes  as  though  it  had 
been  embraced  in  the  original  description 
and  specification. 

13.  And  by  the  act  of  March  3, 1837, 
s.  8,  that,  whenever  application  shall  be 
made  to  the  commissioner  for  any  addition 
of  a  newly  discovered  improvement  to  be 
made  on  an  existing  patent,  or  whenever  a 
patent  shall  be  returned  for  correction  and 
re-issue,  the  specification  of  claim  annexe4 
to  every  such  patent  shall  be  subject  to  re- 
vision and  restriction,  in  the  same  manner 
as  are  original  applications  for  patents ;  the 
commissioner  shall  not  add  any  such > im- 
provement to  the  patent  in  the  one  case,  nor 
grant  the  re-issue  in  the  other  case,  until 
the  applicant  shall  have  entered  a  dis- 
claimer, or  altered  his  specification  of  claim 
in  accordance  with  the  decision  of  the  com- 
missioner ;  and  in  all  such  cases  the  appli- 
cant, if  dissatisfied  with  such  decision,  shall 
have  the  same  remedy  and  be  entitled  to 
the  benefit  of  the  same  privileges  and  pro- 
ceedings as  are  provided  by  law  in  the  case 
of  original  applications  for  patents. 

14. — 2.  The  thing  patented  must  be  a 
new  and  useful  invention,  discovery  or 
improvement. 

15.  Among  inventors,  he  who  is  first  in 
time,  has  a  prior  right  to  the  patent  for  the 
invention.    Pet.  G.  C.  R.  394. 

16.  But  by  the  act  of  March  3, 1839, 
sect.  7,  it  is  provided,  that  every  person  or 
corporation  who  has,  or  shall  have,  pur- 
chased or  constructed  any  newly  invented 
machiner  manufacture,  or  composition  of 
matter,  prior  to  the  application  by  the  in- 
ventor or  discoverer  for  a  patent,  shall  be 
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held  to  possess  the  right  to  use,  and  vend 
to  others  to  he  used,  the  specific  machine, 
manufacture,  or  composition  of  matter  so 
made  or  purchased,  without  liability  there- 
for to  the  inventor,  or  any  other  person 
interested  in  such  invention ;  and  no  patent 
shall  be  held  to  be  invalid  by  reason  of 
such  purchase,  sale,  or  use,  prior  to  the 
application  for  a  patent  as  aforesaid,  except 
on  proof  of  abandonment  of  such  invention 
to  the  public ;  or  that  such  purchase,  sale, 
or  prior  use  has  been  for  more  than  two 
years  prior  to  such  application  for  a  patent. 

17.  By  the  term  useful  invention  is 
meant  an  invention  which  may  be  applied 
to  some  beneficial  use  in  society,  in  contra- 
distinction to  an  invention  which  is  injurious 
to  morals,  to  the  health,  or  good  order  of 
society.  1  Mason,  C.  C.  R.  302 ;  4  Wash. 
G.  0.  R.  9.  The  term  is  also  opposed  to 
that  which  is  frivolous  or  mischievous. 
1  Mason,  C.  C.  R.  182  ;  Renouard,  177 ; 
Perpigna,  Man.  des  Inv.  0.  2,  s.  1,  page  50. 
See  3  Car.  &  P.  502 ;  1  Pet.  C.  C.  R.  480 ; 
1  U.  S.  Law  Journ.  563  ;  1  Paine,  203 ;  2 
Kent,  Com.  368,  n.;  Phill.  on  Pat.  c.  7, 
s.14. 

18.  The  act  of  August  29, 1842,  sect.  3, 
provides  that  any  citizen  or  citizens,  or  alien 
or  aliens,  having  resided  one  year  in  the 
United  States,  and  taken  the  oath  of  his  or 
their  intention  to  become  a  citizen  or  citi- 
zens, who  by  his,  her,  or  their  own  industry, 
genius,  efforts,  and  expense,  may  have  in- 
vented or  produced  any  new  and  original 
design  for  a  manufacture,  whether  of  metal, 
or  other  material  or  materials,  or  any  new 
and  original  design  for  the  printing  of  woolen, 
silk,  cotton,  or  other  fabrics,  or  any  new  and 
original  design  for  a  bust,  statue,  or  bas 
relief  or  composition  in  alto  or  basso  relievo, 
or  any  new  and  original  impression  or  orna- 
ment, or  to  be  placed  on  any  article  of 
manufacture,  the  same  being  formed  in 
marble  or  other  material,  or  any  new  and 
useful  pattern,  or  print,  or  picture,  to  be 
either  worked  into  or  worked  on,  or  printed, 
or  painted,  or  cast,  or  otherwise  fixed  on, 
any  article  of  manufacture,  or  any  new  and 
original  shape  or  configuration  of  any  article 
of  manufacture  not  known  or  used  by  others 
before  his,  her,  or  their  invention  or  pro- 
duction thereof,  and  prior  to  the  time  of  his, 
her,  or  their  application  for  a  patent  there- 
for, and  who  shall  desire  or  obtain  an  ex- 
clusive,property  or  right  therein  to  make, 
use,  ana  sell  and  vend  the  same,  or  copies 
of  the  same,  to  others,  by  them,  made,  used, 
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and  sold,  may  make  application  in  writing 
to  the  commissioner  of  patents,  expressing 
such  desire,  and  the  commissioner,  on  due 
proceedings  had,  may  grant  a  patent  there- 
for, as  in  the  case  now  of  application  for  a 
patent:  Provided,  That  the  fee  in  such 
cases  which  by  the  now  existing  laws  would 
be  required  of  the  particular  applicant  shall 
be  one-half  the  sum,  and  that  the  duration 
of  said  patent  shall  be  seven  years,  and 
that  all  the  regulations  and  provisions  which 
now  apply  to  the  obtaining  or  protection  of 
patents  not  inconsistent  with  the  provisions 
of  this  act,  shall  apply  to  applications  under 
this  section. 

2.  Patents  for  importations. 

19.  It  is  enacted  by  the  aot  of  March  3, 
1839,  s.  6,  that  no  person  shall  be  debarred 
from  receiving  a  patent  for  any  invention  or 
discovery,  as  provided  in  the  act  approved 
on  the  fourth  day  of  July,  one  thousand 
eight  hundred  and  thirty-six,  to  which  this 
is  additional,  by  reason  of  the  same  having 
been  patented  in  a  foreign-  country,  more 
than  six  months  prior  to  his  application : 
Provided,  That  the  same  shall  not  have 
been  introduced  into  public  and  common 
use,  in  the  United  States,  prior  to  the  ap- 
plication for  such  patent:  And  provided, 
also,  That  in  all  cases  every  such  patent 
shall  be  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  such  foreign 
letters-patent. 

20.  And  by  the  act  of  July  4, 1836,  s. 
8,  it  is  provided,  that  nothing  in  this  act 
contained  shall  be  construed  to  deprive  an 
original  and  true  inventor  of  the  right  to  a 
patent  for  his  invention,  by  reason  of  his 
having  previously  taken  out  letters-patent 
therefor  in  a  foreign  country,  and  the  same 
having  been  published  at  any  time  within 
six  months  next  preceding  the  filing  of  his 
specification  and  drawing. 

§  4.  Of  the  caveat  and  other  preliminary 

proceedings. 

21.  The  act  of  July  4, 1836,  s.  12,  pro- 
vides that  any  citizen  of  the  United  States, 
or  alien  who  shall  have  been  resident  in  the 
United  States  one  year  next  preceding,  and 
shall  have  made  oath  of  his  intention  to 
become  a  citizen  thereof,  who  shall  have  in* 
vented  any  new  art,  machine,  or  improve- 
ment thereof,  and  shall  desire  further  time 
to  mature  the  same,  may,  on  paying  to  the 
credit  of  the  treasury,  in  manner  as  provided 
in  the  ninth  section  of  this  act,  the  sum  of 
twenty  dollars,  file  in  the  patent  office  a 
caveat,  setting  forth  the  design  and  purpose 
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thereof,  and  its  principal  and  distinguishing 
characteristics,  and  praying  protection  of 
his  right,  till  he  shall'  have  matured  his 
invention ;  which  sum  of  twenty  dollars,  in 
case  the  person  filing  such  caveat  shall 
afterwards  take  out  a  patent  for  the  inven- 
tion therein  mentioned,  shall  be  considered 
a  part  of  the  sum  herein  required  for  the 
same.  And  such  caveat  shall  be  filed  in 
the  confidential  archives  of  the  office,  and 
preserved  in  secrecy.  And  if  application 
shall  be  made  by  any  other  person  within 
one  year  from  the  time  of  filing  such  caveat, 
for  a  patent  of  any  invention  with  which  it 
may  in  any  respect  interfere,  it  shall  be  the 
duty  of  the  commissioner  to  deposit  the 
description,  specifications,  drawings,  and 
model,  in  the  confidential  archives  of  the 
office,  and  to  give  notice,  by  mail,  to  the 
person  filing  the  caveat,  of  such  application, 
who  shall,  within  three  months  after  receiv- 
ing the  notice,  if  he  would  avail  himself  of 
the  benefit  of  his  caveat,  file  his  description, 
specifications,  drawings,  and  model ;.  and  if, 
in  the  opinion  of  the  commissioner,  the  spe- 
cifications of  claim  interfere  with  each  other, 
like  proceedings  may  be  had  in  all  respects 
as  are  in  this  act  provided  in  the  case  of 
interfering  applications :  Provided,  however, 
That  no  opinion  or  decision  of  any  board  of 
examiners,  under  the  provisions  of  this  act, 
shall  preclude  any  person  interested  in 
favor  of  or  against  the  validity  of  any 
patent  which  has  been  or  may  hereafter  be 
granted,  from  the  right  to  contest  the  same 
in  any  judicial  court  in  any  action  in  which 
its  validity  may  come  in  question. 

22.  And  the  same  act,  s.  8,  directs,  that 
whenever  the  applicant  shall  request  it,  the 
patent  shall  take  date  from  the  time  of  the 
filing  of  the  specification  and  drawings,  not 
however,  exceeding  six  months  prior  to  the 
actual  issuing  of  the  patent ;  and  on  like 
request,  and  the  payment  of  the  duty  herein 
required,  by  any  applicant,  his  specification 
and  drawings  shall  be  filed  in  the  secret 
archives  of  the  office,  until  he  shall  furnish 
the  model  and  the  patent  be  issued,  not  ex- 
ceeding the  term  of  one  year,  the  applicant 
being  entitled  to  notice  of  interfering  appli- 
cations. 

§  5.  Of  the  proceedings  to  obtain  a  patent. 

23.  This  section  will  be  divided  by  con- 
sidering the  proceedings  when  there  is  no 
opposition,  and  when  there  are  conflicting 
claims. 

1.  Proceedings  without  opposition. 

24.  The  sixth  section  of  the  act  of  July 


4, 1836,  directs,  that  before  any  inventor 
shall  receive  a  patent  for  any  such  new 
invention  or  discovery,  he  shall  deliver  a 
written  description  of  his  invention  or  dis- 
covery, and  of  the  manner  and  process  of 
making,  constructing,  using,  and  compound- 
ing the  same,  in  such  full,  clear,  and  exact 
terms,  avoiding  unnecessary  prolixity,  as  to 
enable  any  person  skilled  in  the  art  or 
science  to  which  it  appertains,  or  with 
which  it  is  most  nearly  connected,  to  make, 
construct,  compound,  and  use  the  same ; 
and  in  case  of  any  machine,  he  shall  fully 
explain  the  principle  and  the  several  modes 
in  which  he  has  contemplated  the  applica- 
tion of  that  principle  or  character  by  which 
it  may  be  distinguished  from  other  inven- 
tions; and  shall  particularly  specify  and 
point  out  the  part,  improvement,  or  combi- 
nation, which  he  claims  as  his  own  inven- 
tion or  discovery.  He  shall,  furthermore, 
accompany  the  whole  with  a  drawing,  or 
drawings,  and  written  references,  where  the 
nature  of  the  case  admits  of  drawings,  or 
with  specimens  of  ingredients,  and  of  the 
composition  of  matter,  sufficient  in  quantity 
for  the  purpose  of  experiment,  where  the 
invention  or  discovery  is  of  a  composition 
of  matter ;  which  descriptions  and  drawings, 
signed  by  the  inventor  and  attested  by  two 
witnesses,  shall  be  filed  in  the  patent  office ; 
and  he  shall,  moreover,  furnish  a  model  of 
his  invention,  in  all  cases  which  admit  of  a 
representation  by  model,  of  a  convenient 
size  to  exhibit  advantageously  its  several 
parts.  The  applicant  shall  also  make  oath 
or  affirmation  that  he  does  verily  believe 
that  he  is  the  original  and  first  inventor  or 
discoverer  of  the  art,  machine,  composition, 
or  improvement,  for  which  he  solicits  a 
patent,  and  that  he  does  not  know  or  be- 
lieve that  the  same  was  ever  known  or 
used ;  and  also  of  what  country  he  is  a 
citizen ;  which  oath  or  affirmation  may  be 
made  before  any  person  authorized  by  law 
to  administer  oaths. 

25.  The  fourth  section  of  the  aot  of 
August  29,  1842,  provides  that  the  oath 
required  for  applicants  for  patents,  may  be 
taken,  when  the  applicant  is  not,  for  the 
time  being,  residing  in  the  United  States, 
before  any  minister  plenipotentiary,  charge^ 
d'affaires,  consul,  or  commercial  agent,  hold- 
ing a  commission  under  the  government  of 
the  United  States,  or  before  any  notary 
public  of  the  country  in  which  such  appli- 
cant may  be. 

26.  And  the  act  of  March  3, 1837,  sect. 
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13,  provides  that  in  all  cases  in  which  an 
oath  is  required  by  this  act,  or  by  the  act 
to  which  this  is  additional,  if  the  person  of 
whom  it  is  required  shall  be  conscientiously 
scrupulous  of  taking  an  oath,  affirmation 
may  be  substituted  therefor. 

27.  The  seventh  section  of  the  act  of 
July  4, 1836,  further  enacts,  that  on  the 
filing  of  any  such  application,  description, 
and  specification,  and  the  payment  of  the 
duty  hereinafter  provided,  the  commissioner 
shall  make  or  cause  to  be  made,  an  exami- 
nation of  the  alleged  new  invention  or  dis- 
covery ;  and  if,  on  any  such  examination,  it 
shall  not  appear  to  the  commissioner  that 
the  same  had  been  invented  or  discovered 
by  any  other  person  in  this '  country  prior 
to  the  alleged  invention  or  discovery  thereof 
by  the  applicant,  or  that  it  had  been  patented 
or  described  in  any  printed  publication  in 
this  or  any  foreign  country,  or  had  been  in 
public  use  or  on  sale  with  the  applicant's 
consent  or  allowance  prior  to  the  applica- 
tion, if  the  commissioner  shall  deem  it  to 
be  sufficiently  useful  and  important,  it  shall 
be  his  duty  to  issue  a  patent  therefor.  But 
whenever  on  such  examination  it  shall  ap- 
pear to  the  commissioner  that  the  applicant 
was  not  the  original  and  first  inventor  or 
discoverer  tKereof,  or  that  any  part  of  that 
which  is  claimed  as  new  had  before  been 
invented  or  discovered,  or  patented,  or  de- 
scribed in  any  printed  publication  in  this  or 
any  foreign  country,  as  aforesaid,  or  that 
the  description  is  defective  and  insufficient, 
he  shall  notify  the  applicant  thereof,  giving 
him,  briefly,  such  information  and  refer- 
ences as  may  be  useful  in  judging  of  the 
propriety  of  renewing  his  application,  or  of 
altering  his  specification  to  embrace  only 
that  part  of  the  invention  or  discovery 
which  is  new.  In  every  such  case,  if  the 
applicant  shall  elect  to  withdraw  his  appli- 
cation, relinquishing  his  claim  to  the  model, 
he  Bhall  be  entitled  to  receive  back  twentv 
dollars  part  of  the  duty  required  by  this 
act,  on  filing  a  notice  in  writing  of  such 
election  in  the  patent  office,  a  copy  of 
which,  certified  by  the  commissioner, 
shall  be  a  sufficient  warrant  to  the  trea- 
surer for  paying  back  to  said  applicant 
the  said  sum  of  twenty  dollars.  But  if  the 
said  applicant  in  such  case  shall  persist  in 
his  claim  for  a  patent,  with  or  without  any 
alteration  of  his  specification,  he  shall  be 
required  to  make  oath  or  affirmation  anew 
in  manner  as  aforesaid.  And  if  the  speci- 
fication and  claim  shall  not  have  been  so 


modified  as  in  the  opinion  of  the  commis- 
sioner, shall  entitle  the  applicant  to  a  pa- 
tent, he  may,  on  appeal,  and  upon  request 
in  writing,  have  the  decision  of  a  board  of 
examiners,  to  be  composed  of  three  disin- 
terested persons,  who  shall  be  appointed  for 
that  purpose  by  the  secretary  of  state,  one 
of  whom  at  least,  to  be  selected,  if  practi- 
cable and  convenient,  for  his  knowledge  and 
skill  in  the  particular  art,  manufacture,  or 
branch  of  science  to  which  the  alleged  in- 
vention appertains ;  who  shall  be  under 
oath  or  affirmation  for  the  faithful  and  im- 
partial performance  of  the  duty  imposed 
upon  them  by  said  appointment.  Said  board 
shall  be  furnished  with  a  certificate  in  writ- 
ing, of  the  opinion  and  decision  of  the  com- 
missioner, stating  the  particular  grounds  of 
his  objection,  and  the  part  or  parts  of  the 
invention  which  he  considers  as  not  entitled 
to  be  patented.  And  the  same  board  shall 
give  reasonable  notice  to  the  applicant,  as 
well  as  to  the  commissioner,  of  the  time 
and  place  of  their  meeting,  that  they  may 
have  an  opportunity  of  furnishing  them 
with  such  facts  and  evidence  as  they  may 
deem  necessary  to  a  just  decision ;  and  it 
shall  be  the  duty  of  the  commissioner  to 
furnish  to  the  board  of  examiners  such  in- 
formation as  he  may  possess  relative  to  the 
matter  under  their  consideration.  And  on 
an  examination  and  consideration  of  the 
matter  by  such  board,  it  shall  be  in  their 
power,  or  of  a  majority  of  them,  to  reverse 
the  decision  of  the  commissioner,  either  in 
whole  or  in  part ;  and  their  opinion  being 
certified  to  the  commissioner,  he  shall  be 
governed  thereby,  in  the  further  proceed- 
ings to  be  had  on  such  application:  Pro- 
vided, however,  That  before  a  board  shall 
be  instituted  in  any  such  case,  the  applicant 
shall  pay  to  the  credit  of  the  treasury,  as 
provided  in  the  ninth  section  of  this  act, 
(see  47,)  the  sum  of  twenty-five  dollars, 
and  each  of  said  persons  so  appointed  shall 
be  entitled  to  receive  for  his  services  in 
each  case,  a  sum  not  exceeding  ten  dollars, 
to  be  determined  and  paid  by  the  commis- 
sioner out  of  any  moneys  in  his  hands,  which 
shall  be  in  full  compensation  to  the  persons 
who  may  be  so  appointed,  for  their  exami- 
nation and  certificate  as  aforesaid. 

28.  By  the  twelfth  section  of  the  act 
of  March  3,  1839,  the  commissioner  of 
patents  is  vested  with  power  to  make  all 
such  regulations  in  respect  to  the  taking  of 
evidence  to  be  used  in  contested  cases  be- 
fore him,  as  may  be  just  and  reasonable 
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And  so  much  of  the  act  of  July  4, 1836, 
as  provides  for  a  board  of  examiners,  is 
thereby  repealed. 

29.  And  by  the  same  act,  sect.  11,  it  is 
provided,  that  in  all  cases  where  an  appeal 
is  now  allowed  by  law  from  the  decision  of 
the  commissioner  of  patents  to  a  board  of 
examiners  provided  for  in  the  seventh  sec- 
tion of  the  act  to  which  this  is  additional, 
the  party,  instead  thereof,  shall  have  a  right 
to  appeal  to  the  chief  justice  of  the  district 
court  of  the  United  States  for  the  district 
of  Columbia,  by  giving  notice  thereof  to 
the  commissioner,  and  filing  in  the  patent 
office,  within  such  time  as  the  commissioner 
shall  appoint,  his  reasons  of  appeal,  speci- 
fically set  forth  in  writing,  and  also  paying 
into  the  patent  office,  to  the  credit  of  the 
patent  fund,  the  sum  of  twenty-five  dollars. 
And  it  shall  be  the  duty  of  said  chief  jus- 
tice, on  petition,  to  hear  and  determine  all 
such  appeals,  and  to  revise  such  decisions 
in  a  summary  manner,  on  the  evidence  pro- 
duced before  the  commissioner,  at  such  early 
and  convenient  time  as  he  may  appoint,  first 
notifying  the  commissioner  of  the  time  and 
place  of  hearing,  whose  duty  it  shall  be  to 
give  notice  thereof  to  all  parties  who  ap- 
pear to  be  interested  therein,  in  such  man- 
ner as  said  judge  shall  prescribe.  The 
commissioner  shall  also  lay  before  the  said 
judge  all  the  original  papers  and  evidence 
in  die  case,  together  with  the  grounds  of 
his  decision,  fully  set  forth  in  writing, 
touching  all  the  points  involved  by  the  rea- 
sons of  appeal,  to  which  the  revision  shall 
be  confined.  And  at  the  request  of  any 
party  interested,  or  at  the  desire  of  the 
judge,  the  commissioner  and  the  examiners 
in  the  patent  office,  may  be  examined  under 
oath,  in  explanation  of  the  principles  of  the 
machine,  or  other  thing  for  which  a  patent, 
in  such  oase,  is  prayed  for.  And  it  shall 
be  the  duty  of  said  judge  after  a  hearing 
of  any  such  case,  to  return  all  the  papers 
to  the  commissioner,  with  a  certificate  of 
his  proceedings  and  decision,  which  shall 
be  entered  of  record  in  the  patent  office ; 
and  such  decision,  so  certified,  shall  govern 
the  further  proceedings  of  the  commissioner 
in  suoh  case  :  Provided,  however,  That  no 
opinion  or  decision  of  the  judge  in  any  such 
case,  shall  preclude  any  person  interested 
in  favor  or  against  the  validity  of  any  pa- 
tent, which  has  been  or  may  hereafter  be 
granted,  from  the  right  to  contest  the  same 
in  any  judicial  court,  in  any  action  in  which 
its  validity  may  come  in  question. 


2.     When  there  are  conflicting  dame. 

30.  It  is  enacted  by  the  8th  section  of 
the  act  of  July  4, 1836,  that  whenever  an 
application  shall  be  made  for  a  patent,  which, 
in  the  opinion  of  the  commissioner,  would 
interfere  with  any  other  patent  for  which  an 
application  may  be  pending,  or  with  any 
unexpired  patent  which  shall  have  been 
granted,  it  shall  be  the  duty  of  the  commis- 
sioner to  give  notice  thereof  to  such  appli- 
cants or  patentees,  as  the  oase  may  be ;  and 
if  either  shall  be  dissatisfied  with  the  deci- 
sion of  the  commissioner  on  the  question  of 
priority,  right  or  invention,  on  a  hearing 
thereof,  he  may  appeal  from  such  decision, 
on  the  like  terms  and  conditions  as  are  pro- 
vided in  the  preceding  section  of  this  act ; 
and  like  proceedings  shall  be  had,  to  deter- 
mine which,  or  whether  either  of  the  ap- 
plicants is  entitled  to  receive  a  patent  as 
prayed  for. 

31.  And  by  the  16th  section  of  the 
same  act,  that  whenever  there  shall  be  two 
interfering  patents,  or  whenever  a  patent 
on  application  shall  have  been  refused  oil 
an  adverse  decision  of  a  board  of  examiners, 
on  the  ground  that  the  patent  applied  for 
would  interfere  with  an  unexpired  patent 
previously  granted,  any  person  interested 
in  any  such  patent,  either  by  assignment  or 
otherwise,  in  the  one  case,  and  any  such 
applicant  in  the  other,  may  have  remedy  by 
bill  in  equity ;  and  the  court  having  cogni- 
zance thereof,  on  notice  to  adverse  parties 
and  other  due  proceedings  had,  may  adjudge 
and  declare  either  the  patents  void  in  whole 
or  in  part,  or  inoperative  and  invalid  in  any 

§  articular  part  or  portion  of  the  United 
tates,  according  to  the  interest  which  the 
parties  to  such  suit  may  possess  in  the  pa- 
tent or  the  inventions  patented,  and  may 
also  adjudge  that  such  applicant  is  entitled, 
according  to  the  principles  and  provisions 
of  this  act,  to  have  and  receive  a  patent 
for  his  invention,  as  specified  in  his  claim, 
or  for  any  part  thereof,  as  the  fact  of  pri- 
ority of  right  or  invention  shall  in  any  suoh 
oase  be  made  to  appear.  And  such  adju- 
dication, if  it  be  in  favor  of  the  right  of 
such  applicant,  shall  authorize  the  commis- 
sioner to  issue  such  patent,  on  his  filing  a 
copy  of  the  adjudication,  and  otherwise 
complying  with  the  requisitions  of  this  act. 
Provided,  however,  that  no  such  judgment 
or  adjudication  shall  affect  the  rights  of  any 
persons  except  the  parties  to  the  action  and 
those  deriving  title  from  or  under  them 
I  subsequent  to  the  rendition  of  such  judg- 
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ment.  And  the  commissioner  is  vested  by 
the  12th  section  of  the  act  of  March  3, 
1839,  with  powers  to  make  such  rules  and 
regulations  in  respect  to  the  taking  of  evi- 
dence to  be  used  in  contested  cases  before 
him,  as  may  be  just  and  reasonable. 

32.  The  act  of  March  3,  1839,  section 
10,  provides,  that  the  provisions  of  the  six- 
teenth section  of  the  before  recited  act 
shall  extend  to  all  cases  where  the  patents 
are  refused  for  any  reason  whatever,  either 
by  the  commissioner  of  patents  or  by  the 
chief  justice  of  the  district  of  Columbia, 
upon  appeals  from  the  decision  of  said  com- 
missioner, as  well  as  where  the  same  shall 
have  been  refused  on  account  of,  or  by  rea- 
son of  interference  with  a  previously  exist- 
ing patent ;  and  in  all  cases  where  there  is 
no  opposing  party,  a  copy  of  the  bill  shall 
be  served  upon  the  commissioner  of  patents, 
when  the  whole  of  the  expenses  of  the  pro- 
ceeding shall  be  paid  by  the  applicant, 
whether  the  final  decision  shall  be  in  his 
favor  or  otherwise. 

§  6.    Of  the  patent. 

33.  This  section  will  be  divided  by  con- 
sidering, 1.  The  form  of  the  patent.  2. 
The  correction  of  the  patent.  3.  The  special 
provisions  of  the  acts  of  congress  occasioned 
by  the  burning  of  the  patent  office.  4.  The 
disclaimer.  5.  The  assignment  of  patents. 
6.  The  extension  of  the  patent.  7.  The 
requisites  to  be  observed  after  the  granting 
of  a  patent  to  secure  it. 

1.    Form  of  the  patent. 

34.  The  patent  is  to  be  issued  in  the 
form  prescribed  by  the  act  of  congress.  The 
fifth  section  of  the  aot  of  July  4, 1836, 
directs,  that  all  patents  issuing  from  said 
office  shall  be  issued  in  the  name  of  the 
United  States,  and  under  the  seal  of  said 
office,  and  be  signed  by  the  secretary  of 
state,  and  countersigned  by  the  com- 
missioner of  the  said  office,  and  shall  be 
recorded,  together  with  the  descriptions, 
specifications  and  drawings,  in  the  said 
office,  in  books  to  be  kept  for  that  purpose. 
Every  such  patent  shall  contain  a  short 
description  or  title  of  the  invention  or  dis- 
covery, correctly  indicating  its  nature  and 
design,  and  in  its  terms  grant  to  the  appli- 
cant or  applicants,  his  or  their  heirs,  ad- 
ministrators, executors  or  assigns,  for  a  term 
not  exceeding  fourteen  years,  the  full  and 
exclusive  right  and  liberty  of  making,  using, 
and  vending  to  others  to  be  used,  the  said 
invention  or  discovery,  referring  to  the 
specifications  for  the  particulars  thereof,  a 


copy  of  which  shall  be  annexed  to  the 
patent,  specifying  what  the  patentee  claims 
as  his  invention  or  discovery.  It  is  usually 
dated  at  the  time  of  issuing  it,  but  by  a 
provision  of  the  last  mentioned  act,  section 
8,  whenever  the  applicant  shall  request  it, 
the  patent  shall  take  date  from  the  time  of 
filing  the  specification  and  drawings,  not, 
however,  exceeding  six  months  prior  to  the 
actual  issuing  of  the  patent. 

2.  Correction  of  patent. 
35.  It  is  provided  by  the  thirteenth 
section  of  the  act  of  July  4,  1836,  that 
whenever  any  patent  which  has  heretofore 
been  granted,  or  which  shall  hereafter  be 
granted,  shall  be  inoperative  or  invalid,  by 
reason  of  a  defective  or  insufficient  descrip- 
tion or  specification,  or  by  reason  of  the 
patentee  claiming  in  his  specification  as  his 
own  invention,  more  than  he  had  or  shall 
have  a  right  to  claim  as  new  ;  if  the  error 
has,  or  shall  have  arisen  by  inadvertency, 
accident,  or  mistake,  and  without  any  frau- 
dulent or  deceptive  intention,  it  shall  be 
lawful  for  the  commissioner,  upon  the  sur- 
render to  him  of  such  patent,  and  the  pay- 
ment, of  the  further  duty  of  fifteen  dollars, 
to  cause  a  new  patent  to  be  issued  to  the 
said  inventor,  for  the  same  invention,  for 
the  residue  of  the  period  then  unexpired  for 
which  the  original  patent  was  granted,  in 
accordance  with  the  patentee's  corrected 
description  and  specification.  And  in  the 
event  of  his  death,  or  any  assignment  by 
him  made  of  the  original  patent,  a  similar 
right  shall  vest  in  his  executors,  adminis- 
trators, or  assignees.  And  the  patent,  so 
reissued,  together  with  the  corrected  de- 
scription and  specification,  shall  have  the 
same  effect  and  operation  in  law,  on  the 
trial  of  all  actions,  hereafter  commenced  for 
causes  subsequently  accruing,  as  though  the 
same  had  been  originally  filed  in  such  cor- 
rected form,  before  the  issuing  out  of  the 
original  patent.  And  whenever  the  original 
patentee  shall  be  desirous  of  adding  the 
description  and  specification  of  any  new 
improvement  of  the  original  invention  or 
discovery  which  shall  have  been  invented  or 
discovered  by  him  subsequent  to  the  date 
of  his  patent,  he  may,  like  proceedings 
being  had  in  all  respects  as  in  the  case  of 
original  applications,  and  on  the  payment  of 
fifteen  dollars,  as  hereinbefore  provided, 
have  the  same  annexed  to  the  original  de- 
scription and  specification ;  and  the  com- 
missioner shall  certify,  on  the  margin  of 
such  annexed  description  and  specification! 
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the  time  of  its  being  annexed  and  recorded ; 
and  the  same  shall  thereafter  have  the  same 
effect  in  law,  to  all  intents  and  purposes,  as 
though  it  had  been  embraced  in  the  original 
description  and  specification. 

36.  And  it  is  enacted  by  the  act  of  March 
3,  1837,  section  5,  that,  whenever  a  patent 
shall  be  returned  for  correction  and  reissue 
under  tho  thirteenth  section  of  the  act  to 
which  this  is  additional,  and  the  patentee 
shall  desire  several  patents  to  be  issued  for 
distinct  and  separate  parts  of  the  thing 
patented,  he  shall  first  pay,  in  manner  and 
in  addition  to  the  sum  provided  by  that  act, 
the  sum  of  thirty  dollars  for  each  additional 
patent  so  to  be  issued  j  Provided,  however, 
that  no  patent  made  prior  to  the  aforesaid 
fifteenth  day  of  December,  1836,  shall  be 
corrected  and  reissued  until  a  duplicate 
of  the  model  and  drawing  of  the  thing  as 
originally  invented,  verified  by  oath  as  shall 
be  required  by  the  commissioner,  shall  be 
deposited  in  the  patent  office : — Nor  shall 
any  addition  of  an  improvement  be  made  to 
any  patent  heretofore  granted,  nor  any  new 
patent  to  be  issued  for  an  improvement  made 
in  any  machine,  manufacture,  or  process,  to 
the  original  inventor,  assignee  or  possessor, 
of  a  patent  therefor,  nor  any  disclaimer  be 
admitted  to  record,  until  a  duplicate  model 
and  drawing  of  the  thing  originally  intended, 
verified  as  aforesaid,  shall  have  been  de- 
posited in  the  patent  office,  if  the  commis- 
sioner shall  require  the  same ;  nor  shall  any 
patent  be  granted  for  an  invention,  improve- 
ment, or  discovery,  the  model  or  drawing  of 
which  shall  have  been  lost,  until  another 
model  and  drawing,  if  required  by  the 
commissioner,  shall,  in  like  manner,  be  de- 
posited in  the  patent  office  : 

37.  And  in  all  such  cases,  as  well  as  in 
those  which  may  arise  under  the  third  sec- 
tion of  this  act,  the  question  of  compensation 
for  such  models  and  drawings,  shall  be  sub- 
ject to  the  judgment  and  decision  of  the 
commissioners  provided  for  in  the  fourth 
section,  under  the  same  limitations  and 
restrictions  as  are  therein  prescribed. 

3.  Special  provisions  occasioned  by  the 
burning  of  the  patent  office. 

38.  The  act  of  March  3,  1837,  was 
passed  to  remedy  the  inconveniences  arising 
from  the  burning  of  the  patent  office.  It  is 
enacted, 

39.— Sect.  1.  That  any  person  who  may 
be  in  possession  of,  or  in  any  way  interested 
in,  any  patent  for  an  invention,  discovery, 
or  improvement,  issued  prior  to  the  fifteenth 


day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-six, 
or  in  an  assignment  of  any  patent,  or  inte- 
rest therein,  executed,  and  recorded  prior 
to  the  said  fifteenth  day  of  December,  may, 
without  charge,  on  presentation  or  transmis- 
sion thereof  to  the  commissioner  of  patents, 
have  the  same  recorded  anew  in  the  patent 
office,  together  with  the  descriptions,  speci- 
fications of  claim  and  drawings  annexed  or 
belonging  to  the  same ;  and  it  shall  be  the 
duty  of  the  commissioner  to  cause  the  same, 
or  any  authenticated  copy  of  the  original 
record,  specification,  or  drawing  which  he 
may  obtain,  to  be  transcribed  and  copied  into 
books  of  record  to  be  kept  for  that  purpose ; 
and  wherever  a  drawing  was  not  originally 
annexed  to  the  patent  and  referred  to  in 
the  specification  and  drawing  produced  as  a 
delineation  of  the  invention,  being  verified 
by  oath  in  such  manner  as  the  commissioner 
shall  require,  may  be  transmitted  and  placed 
on  file  or  copied  as  aforesaid,  together  with 
the  certificate  of  the  oath ;  or  such  drawings 
may  be  made  in  the  office,  under  the  direc- 
tion of  the  commissioner,  in  conformity  with 
the  specification.  And  it  shall  be  the  duty  of 
the  commissioner  to  take  such  measures  as 
may  be  advised  and  determined  by  the  board 
of  commissioners  provided  for  by  the  fourth 
section  of  this  act,  to  obtain  the  patents, 
specifications,  and  copies  aforesaid,  for  the 
purpose  of  being  so  transcribed  and  re- 
corded. And  it  shall  be  the  duty  of  each 
of  the  several  clerks  of  the  judicial  courts 
of  the  United  States,  to  transmit,  as  soon 
as  may  be,  to  the  commissioner  of  the  patent 
office,  a  statement  of  all  the  authenticated 
copies  of  patents,  descriptions,  specifications, 
and  drawings  of  inventions  ana  discoveries 
made  and  executed  prior  to  the  aforesaid 
fifteenth  day  of  December,  .which  may  be 
found  on  the  files  of  his  office ;  and  also  to 
make  out  and  transmit  to  said  commissioner 
for  record  as  aforesaid,  a  certified  copy  of 
every  such  patent,  description,  specification, 
or  drawing,  which  shall  be  specially  re- 
quired by  such  commissioner. 

40. — Sect.  2.  That  copies  of  such  record 
and  drawings,  certified  by  the  commissioner, 
or,  in  his  absence,  by  the  chief  clerk,  shall 
be  prima  facie  evidence  of  the  particulars  of 
the  invention  and  of  the  patent  granted 
therefor,  in  any  judicial  court  of  the  United 
States,  in  all  cases  where  copies  of  the 
original  record  or  specification  and  drawings 
would  be  evidence,  without  proof  of  the 
loss  of  such  originals ;  and  no  patent  issued 
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prior  to  the  aforesaid  fifteenth  day  of  De- 
cember, shall,  after  the  first  day  of  June 
next,  be  received  in  evidence  in  any  of  the 
said  courts  in  behalf  of  the  patentee  or  other 
person  who  shall  be  in  possession  of  the 
same,  unless  it  shall  have  been  so'  recorded 
anew,  and  a  drawing  of  the  invention,  if 
separate  from  the  patent,  verified  as  afore- 
said, deposited  in  the  patent  office ;  nor  shall 
any  written  assignment  of  any  such  patent, 
executed  and  recorded  prior  to  the  said 
fifteenth  day  of  December,  be  received  in 
evidence  in  any  of  the  said  courts  in  behalf 
of  the  assignee  or  other  person  in  possession 
thereof,  until  it  shall  have  been  so  recorded 
anew. 

41. — Sect.  3.  That  whenever  it  shall  ap- 
pear to  the  commissioner  that  any  patent 
was  destroyed  by  the  burning  of  the  patent 
office  building  on  the  aforesaid  fifteenth  day 
of  December,  or  was  otherwise  lost  prior 
thereto,  it  shall  be  his  duty,  on  application 
therefor  by  the  patentee  or  other  person  in- 
terested therein,  to  issue  a  new  patent  for 
the  same  invention  or  discovery  bearing  the 
date  of  the  original  patent,  with  his  certifi- 
cate thereon  that  it  was  made  and  issued 
pursuant  to  the  provisions  of  the  third  sec- 
tion of  this  act,  and  shall  enter  the  same  of 
record:  Provided,  however,  That -before 
such  patent  shall  be  issued,  the  applicant 
therefor  shall  deposit  in  the  patent  office  a 
duplicate,  as  near  as  may  be,  of  the  original 
model,  drawings,  and  description,  with  spe- 
cification of  the  invention  or  discovery,  veri- 
fied by  oath,  as  shall  be  required  by  the 
commissioner ;  and  such  patent  and  copies 
of  such  drawings  and  descriptions,  duly 
certified,  shall  be  admissible  as  evidence  in 
any  judicial  court  of  the  United  States,  and 
shall  protect  the  rights  of  the  patentee,  his 
administrators,  heirs  and  assigns,  to  the  ex- 
tent only  in  which  they  would  have  been 
protected  by  the  original  patent  and  specifi- 
cation. 

42.  The  act  of  August  29, 1842,  sect. 
2,  extends  the  provisions  of  the  last  section 
to  patents  granted  prior  to  the  said  fifteenth 
day  of  December,  though  they  may  have 
been  lost  subsequently ;  provided,  however, 
the  same  shall  not  have  been  recorded  anew 
under  the  provisions  of  said  act. 

4.  Of  the  disclaimer, 

43.  The  act  of  March  3, 1837,  sect.  7, 
authorizes  any  patentee  who  shall  have, 
through  inadvertence,  accident,  or  mistake, 
made  his  specification  of  claim  too  broad, 
claiming  more  than  that  of  which  he  was 


the  original  or  first  inventor,  some  material 
and  substantial  part  of  the  thing  patented 
being  truly  and  justly  his  own,  any  such 
patentee,  his  administrators,  executors,  and 
assigns,  whether  of  the  whole  or  of  a  sec- 
tional interest  therein,  may  make  disclaimer 
of  such  parts  of  the  thing  patented  as  the 
disclaimant  shall  not  claim  to  hold  by  virtue 
of  the  patent  or  assignment,  stating  therein 
the  extent  of  his  interest  in  such  patent ; 
which  disclaimer  shall  be  in  writing,  attest- 
ed by  one  or  more  witnesses,  and  recorded 
in  the  patent  office,  on  payment  by  the  per- 
son disclaiming,  in  manner  as  other  patent 
duties  are  required  by  law  to  be  paid,  of  the 
sum  of  ten  dollars.  And  such  disclaimer 
shall  thereafter  be  taken  and  considered  aa 
part  of  the  original  specification,  to  the  ex- 
tent of  the  interest  which  shall  be  possessed 
in  the  patent  or  right  secured  thereby,  by 
the  disclaimant,  and  by  those  claiming  by 
or  under  him  subsequent  to  the  record 
thereof.  But  no  such  disclaimer  shall 
affect  any  action  pending  at  the  time  of  its 
being  filed,  except  so  far  as  may  relate  to 
the  question  of  unreasonable  neglect  or  de- 
lay in  filing  the  same. 

5.  Assignment  of  patents. 
44.  By  virtue  of  the  act  of  July  4, 
1836,  sect.  11,  every  patent  shall  be  as- 
signable in  law,  either  as  to  the  whole  in- 
terest, or  any  undivided  part  thereof,  by 
any  instrument  in  writing;  which  assign- 
ment, and  also  every  grant  and  conveyance 
of  the  exclusive  right  under  any  patent,  to 
make  and  use,  and  to  grant  to  others  to 
make  and  use,  the  thing  patented  within 
and  throughout  any  specified  part  or  por- 
tion of  the  United  States,  shall  be  recorded 
in  the  patent  office  within  three  months  from 
the  execution  thereof.  This  act  required 
the  payment  of  a  fee  of  three  dollars  to  be 
paid  by  the  assignee,  but  this  provison  has 
been  repealed  by  the  act  of  March  3,  1839, 
s.  8,  and  such  assignments,  grants,  and  con- 
veyances, shall,  in  future,  be  recorded  with- 
out any  charge  whatever.  But  by  the  act 
of  May  27, 1848,  Minot's  Stat,  at  Large, 
U.  S.  231,  it  is  enacted,  That  hereafter  the 
commissioner  of  patents  shall  require  a  fee 
of  one  dollar  for  recording  any  assignment, 
grant  or  conveyance,  of  the  whole  or  any 
part  of  the  interest  in  letters-patent,  or 
power  of  attorney,  or  license  to  make  or  use 
the  things  patented,  when  such  instrument 
shall  not  exceed  three  hundred  words ;  the 
sum  of  two  dollars  when  it  shall  exceed 
three  hundred,  and  shall  not  exceed  one 


312 


PAT 


PAT 


thousand  words  and  tho  sum  of  three  dol- 
lars when  it  snail  exceed  one  thousand 
words ;  which  fees  shall  in  all  cases  be  paid 
in  advance. 

6.  The  extension  of  the  patent. 
45.  The  act  of  July  4, 1836,  sect.  18, 
directs,  That  whenever  any  patentee  of  an 
invention  or  discovery  shall  desire  an  exten- 
sion of  his  patent  beyond  the  term  of  its 
limitation,  he  may  make  application  there- 
for, in  writing,  to  the  commissioner  of  the 
patent  office,  setting  forth  the  grounds 
thereof;  and  the  commissioner  shall,  on 
the  applicant's  paying  the  sum  of  forty  dol- 
lars to  the  treasury,  as  in  the  case  of  an 
original  application  for  a  patent,  cause  to 
be  published,  in  one  or  more  of  the  princi- 
pal newspapers  in  the  city  of  Washington, 
and  in  such  other  paper  or  papers  as  he  may 
deem  proper,  published  in  the  section  of 
country  most  interested  adversely  to  the 
extension  of  the  patent,  a  notice  of  such  ap- 
plication and  of  the  time  and  place  when  and 
where  the  same  will  be  considered,  that  any 
person  may  appear  and  show  cause  why  the 
extension  should  not  be  granted.  And  the 
secretary  of  state,  the  commissioner  of  the 
patent  office,  and  the  solicitor  of  the  trea- 
sury, shall  constitute  a  board  to  hear  and 
decide  upon  the  evidence  produced  before 
them  both  for  and  against  the  extension, 
and  shall  sit  for  that  purpose  at  the  time 
and  place  designated  in  the  published  no- 
tice thereof.  The  patentee  shall  furnish  to 
said  board  a  statement,  in  writing,  under 
oath,  of  the  ascertained  value  of  the  inven- 
tion, and  of  his  receipts  and  expenditures, 
sufficiently  in  detail  to  exhibit  a  true  and 
faithful  account  of  loss  and  profit  in  any  man- 
ner accruing  to  him  from  and  by  reason  of 
said  invention.  And  if,  upon  a  hearing  of 
the  matter,  it  shall  appear  to  the  full  and 
entire  satisfaction  of  said  board,  having  due 
regard  to  the  public  interest  therein,  that  it 
is  just  and  proper  that  the  term  of  the 
patent  should  be  extended,  by  reason  of  the 
patentee,  without  neglect  or  fault  on  his 
part,  having  failed  to  obtain,  from  the  use 
and  sale  of  his  invention,  a  reasonable  re- 
muneration for  the  time,  ingenuity  and  ex- 
pense bestowed  upon  the  same,  and  the 
introduction  thereof  into  use,  it  shall  be  the 
duty  of  the  commissioner  to  renew  and  ex- 
tend the  patent,  by  making  a  certificate 
thereon  of  such  extension,  for  the  term  of 
seven  years  from  and  after  the  expiration 
of  the  first  term ;  which  certificate,  with  a 
certificate  of  said  board  of  their  judgment 


and  opinion  as  aforesaid,  shall  be  entered 
on  record  in  the  patent  office ;  and  there- 
upon the  said  patent  shall  have  the  same 
effect  in  law  as  though  it  had  been  originally 
granted  for  the  term  of  twenty-one  years. 
And  the  benefit  of  such  renewal  shall  ex- 
tend to  assignees  and  grantees  of  the  right 
to  use  the  thing  patented,  to  the  extent  of 
their  respective  interest  therein  :  Provided, 
however,  That  no  extension  of  a  patent  shall 
be  granted  after  the  expiration  of  the  term 
for  which  it  was  originally  issued. 

7.     Requisites  to  secure  the  patent. 

46.  The  act  of  August  29,  1842, 
seotion  6,  requires,  That  all  patentees  and 
assignees  of  patents  hereafter  granted,  are 
hereby  required  to  stamp,  engrave,  or  cause 
to  be  stamped  or  engraved,  on  each  article 
vended,  or  offered  for  sale,  the  date  of  the 
patent;  and  if  any  person  or  persons, 
patentees  or  assignees,  shall  neglect  to  do 
so,  he,  she,  or  they,  shall  be  liable  to  the 
same  penalty,  to  be  recovered  and  disposed 
of  in  the  manner  specified  in  the  foregoing 
fifth  section  of  this  act.     See  49. 

§  7.     Duty  or  tax  on  patents. 

47.  The  tax  or  duty  on  patents  is  not 
the  same  in  all  cases,  foreigners  being  re- 
quired to  pay  a  greater  sum  than  citizens, 
and  the  subjects  of  the  king  of  Great 
Britain  a  greater  sum  than  other  foreigners. 
The  ninth  section  of  the  act  of  July  4, 
1836,  requires,  That  before  any  application 
for  a  patent  can  be  considered  by  the  com- 
missioner as  aforesaid,  the  applicant  shall 
pay  into  the  treasury  of  the  United  States, 
or  into  the  patent  office,  or  into  any  of  the 
deposit  banks  to  the  credit  of  the  treasury, 
if  he  be  a  citizen  of  the  United  States,  or 
an  alien,  and  shall  have  been  resident  in 
the  United  States  for  one  year  next  pre- 
ceding, and  shall  have  made  oath  of  his  in- 
tention to  become  a  citizen  thereof,  the  sum 
of  thirty  dollars ;  if  a  subject  of  the  king  of 
Great  Britain,  the  sum  of  five  hundred  dol- 
lars ;  and  all  other  persons  the  sum  of  three 
hundred  dollars  ;  for  which  payment  dupli- 
cate receipts  shall  be  taken,  one  of  which 
to  be  filed  in  the  office  of  the  treasurer. 
And  the  moneys  received  into  the  treasury 
under  this  act,  shall  constitute  a  fund  for 
the  payment  of  the  salaries  of  the  officers 
and  clerks  herein  provided  for,  and  all 
other  expenses  of  the  patent  office,  and  to 
be  called  the  patent  fund. 

48.  When  an  applicant  withdraws  his 
application  before  the  issuing  of  the  patent, 
he  is  entitled  to  receive  back  twenty  dollars 
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of  the  sum  he  may  have  paid  into  the  trea- 
sury. Act  of  July  4, 1836,  sect.  7.  And 
the  act  of  March  3,  1837,  section  12, 
enacts,  That  whenever  the  application  of 
any  foreigner  for  a  patent  shall  he  rejected 
and  withdrawn  for  want  of  novelty  in  the 
invention,  pursuant  to  the  seventh  section 
of  the  act  to  which  this  is  additional,  the 
certificate  thereof  of  the  commissioner  shall 
he  a  sufficient  warrant  to  the  treasurer  to 
pay  hack  to  such  applicant  two-thirds  of  the 
duty  he  shall  have  paid  into  the  treasury  on 
account  of  such  application. 

When  money  has  been  paid  by  mistake, 
as  for  fees  accruing  at  the  patent  office,  it 
must,  by  the  direction  of  the  act  of  August 
29, 1842,  section  1,  be  refunded. 

§  8.     Penalty  for  use  of  patentee's 
marks. 

49.  The  act  of  August  29, 1842,  s.  5, 
declares,  That  if  any  person  or  persons 
shall  paiut  or  print,  or  mould,  cast,  carve, 
or  engrave,  or  stamp,  upon  any  thing  made, 
used,  or  sold,  by  him,  for  the  sole  making 
or  selling  which  he  hath  not  or  shall  not 
have  obtained  letters-patent,  the  name  or 
any  imitation  of  the  name  of  any  other  per- 
son who  hath  or  shall  have  obtained  letters- 
patent  for  the  sole  making  and  vending  of 
such  thing,  without  consent  of  such  patentee 
or  his  assigns  or  legal  representatives  ;  or 
if  any  person,  upon  any  such  thing  not 
having  been  purchased  from  the  patentee,  or 
some  person  who  purchased  it  from  or  under 
such  patentee,  or  not  having  the  license  or 
consent  of  such  patentee,  or  his  assigns  or 
legal  representatives,  shall  write  paint, 
print,  mould,  carve,  engrave,  stamp,  or 
otherwise  make  or  amx  the  word  "  patent," 
or  the  words  "  letters-patent,"  or  the  word 
"  patentee,"  or  any  word  or  words  of  like 
kind,  meaning,  or  import,  with  the  view  or 
intent  of  imitating  or  counterfeiting  the 
stamp,  mark,  or  other  device  of  the  pa- 
tentee, or  shall  affix  the  same  or  any  word, 
stamp,  or  device,  of  like  import,  on  any  un- 
patented article,  for  the  purpose  of  deceiving 
the  public,  he,  she,  or  they,  so  offending, 
shall  be  liable  for  such  offence,  to  a  penalty 
of  not  less  than  one  hundred  dollars,  with 
costs,  to  be  recovered  by  action  in  any  of 
the  circuit  courts  of  the  United  States, 
or  in  any  of  the  district  courts  of  the  United 
States,  having  the  powers  and  jurisdiction 
of  a  circuit  court ;  one-half  of  which  penalty, 
as  recovered,  shall  be  paid  to  the  patent 
fund,  and  the  other  half  to  any  person  or 
persons  who  shall  sue  for  the  same. 


§  9.     Courts  having  jurisdiction  in 
patent  cases. 

50.  It  is  enacted  by  the  17th  section  of 
the  act  of  July  4, 1836,  That  all  actions, 
suits,  controversies,  and  cases  arising  under 
any  law  of  the  United  States,  granting  or 
confirming  to  inventors  the  exclusive  right 
to  their  inventions  or  discoveries,  shall  be 
originally  cognizable,  as  well  in  equity  as  at 
law,  by  the  circuit  courts  of  the  United 
States,  or  any  district  court  having  the 
powers  and  jurisdiction  of  a  circuit  court ; 
which  courts  shall  have  power,  upon  bill  in 
equity  filed  by  any  party  aggrieved,  in  any 
such  case,  to  grant  injunctions,  according 
to  the  course  and  principles  of  courts  of 
equity,  to  prevent  the  violation  of  the  rights 
of  any  inventor  as  secured  to  him  by  any 
law  of  the  United  States  on  such  terms  and 
conditions  as  said  courts  may  deem  reason-* 
able:  Provided,  however,  That  from  all 
judgments  and  decrees,  from  any  such 
court  rendered  in  the  premises,  a  writ  of 
error  or  appeal,  as  the  case  may  require, 
shall  lie  to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  under  the 
same  circumstances  as  is  now  provided  by 
law  in  other  judgments  and  decrees  of  circuit 
courts,  and  in  all  other  cases  in  which  the 
court  shall  deem  it  reasonable  to  allow  the 
same. 

§  10.     Actions  for  violation  of  patent 

rights. 

51.  The  act  of  July  4, 1836,  section 
14,  provides,  That  whenever  in  any  action 
for  damages  for  making,  using,  or  selling 
the  thing  whereof  the  exclusive  right  is 
secured  by  any  patent  heretofore  granted, 
or  by  any  patent  which  may  hereafter  be 
granted,  a  verdict  shall  be  rendered  for  the 
plaintiff  in  such  action,  it  shall  be  in  the. 
power  of  the  court  to  render  judgment  for 
any  sum  above  the  amount  found  by  such 
verdict  as  the  actual  damages  sustained  by 
the  plaintiff,  not  exceeding  three  times  the 
amount  thereof,  according  to  the  circum- 
stances of  the  case,  with  costs ;  and  such 
damages  may  be  recovered  by  action  on  the 
case,  in  any  court  of  competent  jurisdiction, 
to  be  brought  in  the  name  or  names  of  the 
person  or  persons  interested,  whether  as 
patentee,  assignees,  or  as  grantees  of  the 
exclusive  right  within  and  throughout  a 
specified  part  of  the  United  States. 

52. — Sect.  15.  That  the  defendant  in  any 
such  action  shall  be  permitted  to  plead  the 
general  issue,  and  to  give  this  act  and  any 
special  matter  in  evidence,  of  which  notice 
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in  writing  may  have  been  given   to  the 
plaintiff  or  his  attorney,  thirty  days  before 
trial,  tending  to  prove  that  the  description 
and  specification  filed  by  plaintiff  does  not 
contain  the  whole  truth  relative  to  his  in- 
vention or  discovery,  or  that  it  contains 
more  than  is  necessary  to  produce  the  de- 
scribed effect ;  which  concealment  or  addi- 
tion shall  fully  appear  to  have  been  made 
for  the  purpose  of  deceiving  the  public,  or 
that  the  patentee  was  not  the  original  and 
first  inventor  or  discoverer  of  the   thing 
patented,  or  of  a  substantial  and  material 
part  thereof  claimed  as  new,  or  that  it  had 
been  described  in  some  public  work  anterior 
to  the  supposed  discovery  thereof  by  the 
patentee,  or  had  been  in  public  use,  or  on 
sale  with  the  consent  and  allowance  of  the 
patentee  before  his  application  for  a  patent, 
or  that  he  had  surreptitiously  or  unjustly 
obtained  the  patent  for  that  which  was  in 
fact  invented  or  discovered  by  another,  who 
was  using  reasonable  diligence  in  adapting 
and  perfecting  the  same  ;  or  that  the  pa- 
tentee, if  an  alien  at  the  time  the  patent 
was  granted,  had  failed  and  neglected  for 
the  space  of  eighteen  months  from  the  date 
of  the  patent,  to  put  and  continue  on  sale 
to  the  public,  on  reasonable  terms,  the  in- 
vention or  discovery  for  which  the  patent 
issued ;  in  either  of  which  cases  judgment 
shall  be  rendered  for  the  defendant,  with 
costs.     And  whenever  the  defendant  relies 
in  his  defence  on  the  fact  of  a  previous 
invention,  knowledge,  or  use  of  the  thing 
patented,  he   shall  state,  in  his  notice  of 
special   matter,  the  names  and  places  of 
residence  of  those  whom  he  intends  to  prove 
to  have  possessed  a  prior  knowledge  of  the 
thing  and  where  the  same  had  been  used : 
Provided,  however,  that  whenever  it  shall 
satisfactorily  appear  that  the  patentee,  at 
the  time  of  making  his  application  for  the 
patent,  believed  himself  to  be  the  first  in- 
ventor or  discoverer  of  the  thing  patented, 
the  same  shall  not  be  held  to  be  void  on 
account  of  the  invention  or  discovery  or  any 
part  thereof  having  been  before  known  or 
used  in  any  foreign  country,  it  not  appear- 
ing that  the  same  or  any  substantial  part 
thereof  had  before  been  patented  or  de- 
scribed in  any  printed  publication.     And 
provided,  also,  that  whenever  the  plaintiff 
shall  fail  to  sustain  his  action  on  the  ground 
that  in  his  specification  of  claim  is  embraced 
more  than  that  of  which  he  was  the  first 
inventor,  if  it  shall  appear  that  the  defend- 
ant had  used  or  violated  any  part  of  the 


I  invention  justly  and  truly  specified  and 
claimed  as  new,  it  shall  be  in  the  power  of 
the  court  to  adjudge  and  award  as  to  costs 
as  may  appear  to  be  just  and  equitable. 

53.     This  last  section  has  been  modified 
by  the  act  of  March  3, 1837,  which  enacts  as 
follows : — Section  9,  That  anything  in  the 
fifteenth  section  of  the  act  to  which  this  is 
additional  to  the  contrary  notwithstanding, 
That,  whenever  by  mistake,  accident,  or 
inadvertence,  and  without  any  wilful  default 
or  intent  to  defraud  or  mislead  the  public, 
any  patentee  shall  have  in  his  specification 
claimed  to  be  the  original  and  first  inventor 
or  discoverer  of  any  material  or  substantial 
part  of  the  thing  patented,  of  which  he  was 
not  the  first  and  original  inventor,  and  shall 
have  no  legal  or  just  right  to  claim  the 
same,  in  every  such  case  the  patent  shall 
be  deemed  good  and  valid  for  so  much  of 
the  invention  or  discovery  as  shall  be  truly 
and  bona  fide  his  own :  Provided,  it  sh^U 
be  a  material  and  substantial  part  of  the 
thing  patented,  and  be   definitely  distin- 
guishable from  the  other  parts  so  claimed 
without  right  as  aforesaid.  And  every  such 
patentee,  his  executors,  administrators  and 
assigns,  whether  of  the  whole  or  of  a  sec- 
tional interest  therein,  shall  be  entitled  to 
maintain  a  suit  at  law  or  in  equity  on  such 
patent  for  any  infringement  of  such  part  of 
the  invention  or  discovery  as  shall  be  bona 
fide  his  own  as  aforesaid,  notwithstanding 
the  specification  may  embrace  more  than  he 
shall  have  any  legal  right  to  claim.     But, 
in  every  such  case  in  which  a  judgment  or 
verdict  shall  be  rendered  for  the  plaintiff 
he  shall  not  be  entitled  to  recover  costs 
against  the  defendant,  unless  he  shall  have 
entered  at  the  patent  office,  prior  to  the 
commencement  of  the  suit,  a  disclaimer  of 
all  that  part  of  the  thing  patented  which 
was  so  claimed  without  right :   Provided, 
however,  That  no  person  bringing  any  such 
suit  shall  be  entitled  to  the  benefits  of  the 
provisions   contained   in  this  section,  who 
shall  have  unreasonably  neglected  or  de- 
layed to  enter  at  the  patent  office  a  dis- 
claimer as  aforesaid. 

See  Bac.  Ab.  Monopoly ;  Id.  Preroga- 
tive, F  4 ;  Phill.  on  Pat. ;  Fessend.  on  Pat. ; 
Oarpm.  on  Pat. ;  Hand  on  Pat. ;  Webst.  on 
Pat. ;  Coll,  on  Pat. ;  Gods,  on  Pat. ;  Holr. 
on  Pat. ;  Smith  on  Pat. ;  Drewry's  Patent 
Law  Amendment  Act;  Davies'  Collection 
of  Cases  on  the  Law  of  Patents  ;  Rankin's 
Analysis  of  the  Law  of  Patents.  Among 
the  French  writers  see  Perpigna  on  Patenta 
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written  in  English  ;  and  the  Manuel  of  the 
same  author,  in  French ;  and  the  works  of 
Renouard,  Dalloz,  Molard,  and  Regnault. 
See  the  various  Digests,  h.  t.  and  particu- 
larly Peters'  Digest,  i.  t. 

PATENT,  FRENCH.  The  following 
points  in  relation  to  the  patent  laws  of 
France  will  be  found  useful  to  those  who 
have  invented  valuable  machinery,  and  who 
are  desirous  of  availing  themselves  of  the 
patent  laws  of  that  country  : — 

2. — §  1.  To  whom  patents  are  granted. 
All  persons  may  obtain  patents  in  this 
country,  whether  they  are  men  or  women, 
adults  or  infants,  Frenchmen  or  foreigners, 
and  in  general  all  persons  who  fulfil  the 
conditions  required  by  the  law  in  order  to 
obtain  patents. 

3.  It  is  not  requisite  that  the  applicant 
should  be  present,  but  the  application  must 
be  made  in  his  name. 

4. — §  2.  The  different  kinds  of  patents. 
There  are  three  principal  kinds  of  patents. 
1.  Patents  for  inventions,  (brevets  d'in- 
vention.)  2.  Patents  for  improvements, 
(brevets  de  perfectionnement.)  3.  Patents 
for  importations,  (brevets  d'importations.) 
But  as  patents  may  be  taken  for  a  combina- 
tion of  the  above,  there  may  be  added,  by 
such  combination,  four  others,  namely :  5. 
Patents  for  invention  and  improvements, 
(brevets  d'invention  et  de  perfectionne- 
ment.) 6.  Patents  for  invention  and  im- 
portation, (brevets  d'invention  et  d'importa- 
tion.)  7.  Patents  for  importation  and 
improvement,  {brevets  d'importation  et  de 
perfectionnement.)  8.  Patents  for  impor- 
tation, invention  and  improvement  (brevets 
d'invention,  et  perfectionnement  et  d'im- 
portation.) 

5.  The  forms  prescribed  to  obtain  these 
several  kinds  of  patents  are  exactly  the 
same,  the  only  difference  consists  in  the 
declaration  of  the  applicant,  which  must  be 
in  conformity  with  the  kind  of  patent  he 
desires  to  obtain. 

6.  The  applicant  himself  has  the  right 
to  fix  the  number  of  years  for  which  he 
desires  to  have  his  patent,  when  he  applies 
to  have  his  request  registered  at  the  pre- 
fecture. He  may  have  it  for  ^ve9  ten,  or 
fifteen  years.  And  this  period  he  has  a 
right  to  change  until  the  patent  has  been 
signed.  But  with  regard  to  patents  for 
importations,  the  duration  of  the  patent 
cannot  extend  beyond  the  period  for  which 
there  is  a  patent  in  the  country,  from  which 
the  importation  has  been  niado 


7.  Patents,  other  than  for  importation, 
may  be  extended  as  to  time.  There  are 
two  species  of  prolongation ;  the  first,  within 
fifteen  years;  the  second,  beyond  fifteen 
years. 

8. — §  3.  Cost  of  patents.  The  tax,  as 
it  is  called,  which  must  be  paid  in  order  to 
obtain  a  patent,  varies  according  to  the 
duration  of  the  patent.  This  tax  may  be 
paid  in  cash  or  by  instalments.  When  paid 
in  cash,  it  is  as  follows : 

1.  For  five  years,  300  francs,  about  56 
dollars  and  40  cents. 

2.  For  ten  years,  800  francs,  about  94 
dollars. 

3.  For  fifteen  years,  1500  francs,  about 
282  dollars ;  besides  some  office  expenses, 
amounting  to  from  ten  to  fifteen  dollars. 

9. — §  4.  Foreign  patents.  The  patentee 
in  France  cannot  obtain  a  patent  in  a  for- 
eign country,  without  losing  his  rights  in 
France ;  but  this  provision  is  easily  eluded 
by  another  person  taking  out  the  patent  in 
the  foreign  country,  when  patents  for  im- 
portations are  granted.  Perpigna,  Manuel 
des  Inventeurs,  &c,  c.  3,  5,  p.  90. 

Patent  laws  of  Great  Britain  and 
Ireland.  The  patent  laws  of  Great  Britain 
and  Ireland  will  be  briefly  considered  by 
taking  a  view  of  the  persons  to  whom 
patents  will  be  granted  ;  the  different  kinds 
of  patents ;  the  time  for  which  they  are 
granted ;  and  the  expenses  attending  them. 

2. — §  1.  To  whom  patents  are  granted. 
Both  foreigners  and  subjects  may  obtain 
letters-patent ;  but  inasmuch  as  the  appli- 
cant must  accompany  his  petition  by  a  de- 
claration made  before  a  master  in  chancery, 
or  a  master  extraordinary  in  chancery,  that 
he  has  made  such  an  invention ;  that  he  is 
the  true  and  first  inventor  thereof ;  or  that 
it  is  new  in  the  kingdom,  according  to  the 
special  circumstances  of  the  case,  the  appli- 
cant must  be  present  in  Great  Britain. 

3.-6  2.  The  different  kinds  of  patents. 
This  will  be  considered  by  taking  a  view, 
first  of  the  object  of  a  patent,  and  secondly, 
the  territory  over  which  a  patent  extends. 

4. — 1.  The  thing  patented  must  be,  1.  A 
discovery  or  invention  made  by  the  appli- 
cant himself,  in  the  United  Kingdom.  2.  The 
introduction  or  importation  of  an  invention 
known  abroad,  and  in  this  case,  the  intro- 
ducer is  the  true  and  first  inventor,  within 
the  realm.  3.  Though  not  absolutely  the 
true  and  first  inventor,  by  reason  of  some 
one  else  having  made  the  same  invention 
and  kept  it  secret,  yet  the  invention  must 
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have  been  made  public  by  the  applicant, 
and  as  the  first  publisher,  the  applicant  will 
be  entitled  to  letters-patent.  Novelty  and 
utility  are  essential  conditions  of  the  grant, 
but  it  is  of  no  consequence  whether  the 
discovery  was  known  or  not,  in  a  country 
foreign  to  the  United  Kingdom.  Webst.  on 
Pat.  11  and  70,  note  w. 

A  recent  act  of  parliament,  passed  July 
1, 1852,  (15  &  16  Vict.  cap.  83,)  amended 
the  English  patent  system  in  several  im- 
portant particulars.  The  cardinal  features 
of  the  new  system  are  :  1,  protection  from 
the  day  of  the  application ;  2,  one  patent 
for  the  United  Kingdom ;  3,  moderate  cost 
and  periodical  payment;  4,  printing  and 
publishing  of  specifications ;  5,  one  office  of 
patents  and  specifications.  Webster's  New 
Patent  Law,  p.  41. 

By  the  18th  sec.  of  said  act,  letters  patent 
are  sealed  with  the  great  seal  of  the  United 
Kingdom,  and  extend  to  the  whole  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, the  Channel  Islands,  and  the  Isle  of  Man; 
also,  to  the  colonies  or  plantations,  or  such  of 
them  as  the  applicant  may  designate  in  his 
petition  for  the  letters  patent  and  the  law 
officer  of  the  crown  shall  insert,  in  his  warrant 
for  the  sealing  of  the  patent.  The  patent  may 
bear  date  as  of  the  day  of  the  application,  or 
of  the  sealing,  or  of  any  intermediate  day. 
The  patent  is  granted  for  fourteen  years, 
subject  however  to  the  condition  that  it 
shall  be  void  at  the  expiration  of  three  years 
and  of  seven  years  respectively  from  the 
date  thereof,  unless  before  the  expiration  of 
the  said  three  years  and  seven  years,  stamps 
of  the  value  of  J£50  and  .£100  respectively, 
be  affixed  to  the  letters  patent.  The  cost 
of  obtaining  letters  patent  is,  in  the  first 
instance,  £20  if  the  patent  is  unopposed ; 
if  opposed,  there  are  additional  fees  amount- 
ing to  nearly  £5. 

By  sec.  25,  letters  patent  obtained  in  the 
United  Kingdom  for  patented  foreign  inven- 
tions are  not  to  continue  in  force  after  the 
expiration  of  the  foreign  patent. 

Patent,  Prussian.  This  subject  will 
be  considered  by  taking  a  view  of  the  per- 
sons who  may  obtain  patents ;  the  nature 
of  the  patent;  and  the  duration  of  the 
right. 

2. — §  1.  Of  the  persons  who  may  obtain 
patents.  Prussian  citizens  or  subjects  are 
alone  entitled  to  a  patent.  Foreigners  can- 
not obtain  one. 

3. — §  2.  Nature  of  the  patents.  Patents 
are  granted  in  Prussia  for  an  invention, 


when  the  thing  has  been  discovered  or  in- 
vented by  the  applicant.  For  an  improve- 
ment, when  considerable  improvement  has 
been  made  to  a  thing  before  known.  And 
for  importation,  when  the  thing  has  been 
brought  from  a  foreign  country  and  put  in 
use  in  the  kingdom.  Patents  may  extend 
over  the  whole  country  or  only  over  a  par- 
ticular part. 

4.—$  3.  Duration  of  patents.  The 
patent  may  at  the  choice  of  the  applicant, 
be  for  any  period  not  less  than  six  months 
nor  more  than  fifteen  years. 

Patent,  Roman.  The  Roman  patents 
will  be  considered  by  taking  a  view  of  the 
persons  to  whom  they  may  be  granted ;  the 
different  kinds  of  patents ;  the  cost  of  a 
patent ;  and  the  obligations  of  the  patentee. 

2. — §  1.  To  whom  patents  are  granted. 
Every  person,  whether  a  citizen  of  the  estates 
of  the  pope  or  foreigner,  man  or  woman, 
adult  or  infant,  may  obtain  a  patent  for  an 
invention,  for  an  improvement,  or  for  im- 
portation, by  fulfilling  the  conditions  pre- 
scribed in  order  to  obtain  a  grant  of  such 
titles.  Persons  who  have  received  a  patent 
from  the  Roman  government  may,  after- 
wards, without  any  compromise  of  their 
rights  or  privileges,  receive  a  patent  in  a 
foreign  country. 

3. — §  2.  The  different  kinds  of  patents. 
In  the  Roman  estates  there  are  granted 
patents  for  invention,  for  improvements,  and 
for  importations. 

4. — 1st.  Patents  for  inventions  are 
granted  for,  1.  A  new  kind  of  important 
culture.  2.  A  new  and  useful  art,  before 
unknown.  3.  A  new  and  useful  process 
of  culture  or  of  manufacture.  4.  A  new 
natural  production.  5.  A  new  application 
of  a  means  already  known. 

5. — 2d.  Patents  for  improvements  may 
be  granted  for  any  useful  improvement  made 
to  inventions  already  known  and  used  in  the 
Roman  states. 

6. — 3d.  Patents  for  importations  are 
granted  in. two  cases,  namely:  1.  For  the 
introduction  of  inventions  already  patented 
in  a  foreign  country,  and  the  privilege  of 
which  patent  yet  continues.  2.  For  the 
introduction  of  an  invention  known  and 
freely  used  in  a  foreign  country,  but  not  yet 
used  or  known  in  the  Roman  states. 

7. — $  3.  Cost  of  a  patent.  The  cost  of  a 
patent  is  fixed  at  a  certain  sum  per  annum, 
without  regard  to  the  length  of  time  for 
which  it  may  have  been  granted.  It  varies 
in  relation  to  patents  for  inventions  and 
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importation.  It  is  ten  Roman  crowns  per 
annum  for  a  patent  for  invention  and  im- 
provement, and  of  fifteen  crowns  a  year  for 
a  patent  for  importation. 

8. — §  4.  Obligation  of  the  patentee.  He 
is  required  to  bring  into  use  his  invention 
within  one  year  after  the  grant  of  the  patent, 
and  not  to  suspend  the  supply  for  the  space 
of  one  year  during  the  time  the  privilege 
shall  last. 

9.  He  is  required  to  pay  one  half  of  the 
tax  or  expense  of  his  patent  on  receiving 
his  patent,  and  the  other  half  during  the 
first  month  of  the  second  portion  of  its 
duration. 

Patent-office.  An  office  bearing  this 
name  was  established  by  law,  and  by  the 
act  of  congress  of  July  4, 1836,  which  re- 
peals all  acts  theretofore  passed  in  relation 
to  patents,  4  Sharsw.  cont.  of  Story's  L.  U. 
8.  2504,  it  is  provided,  §  1.  That  there 
shall  be  established  and  attached  to  the 
department  of  state,  an  office  to  be  denomi- 
nated the  patent  office ;  the  chief  officer  of 
which  shall  be  called  the  commissioner  of 
patents,  to  be  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of  the 
senate,  whose  duty  it  shall  be,  under  the 
direction  of  the  secretary  of  state,  to  super- 
intend, execute,  and  perform,  all  such  acts 
and  things  touching  and  respecting  the 
granting  and  issuing  of  patents  for  new  and 
useful  discoveries,  inventions,  and  improve- 
ments, as  are  herein  provided  for,  or  shall 
hereafter  be,  by  law,  directed  to  be  done 
and  performed,  and  shall  have  the  charge 
and  custody  of  all  the  books,  records,  papers, 
models,  machines,  and  all  other  things  be- 
longing to  said  office.  And  said  commis- 
sioner shall  receive  the  same  compensation 
as  is  allowed  by  law  to  the  commissioner  of 
the  Indian  department,  and  shall  be  entitled 
to  send  and  receive  letters  and  packages  by 
mail,  relating  to  the  businesss  of  the  office, 
free  of  postage. 

2. — §  2.  That  there  shall  be,  in  said 
office,  an  inferior  officer,  to  be  appointed  by 
the  said  principal  officer,  with  the  approval 
of  the  secretary  of  state,  to  receive  an 
annual  salary  of  seventeen  hundred  .dollars, 
and  to  be  called  the  chief  clerk  of  the  pa- 
tent-office ;  who  in  all  cases  during  the 
necessary  absence  of  the  commissioner,  or 
when  the  said  principal  office  shall  become 
vacant,  shall  have  the  charge  and  custody 
of  the  seal,  and  of  the  records,  books,  pa- 

Grs,  machines,  models,  and  all  other  things 
longing  to  the  said  office,  and  shall  per- 


form the  duties  of  commissioner  during  such 
vacancy.  And  the  said  commissioner  may 
also,  with  like  approval,  appoint  an  examin- 
ing clerk,  at  an  annual  salary  of  fifteen 
hundred  dollars ;  two  other  clerks  at  twelve 
hundred  dollars  each,  one  of  whom  shall  be 
a  competent  draughtsman ;  one  other  elerk 
at  one  thousand  dollars ;  a  machinist  at 
twelve  hundred  and  fifty  dollars;  and  a 
messenger  at  seven  hundred  dollars.  And 
said  commissioner,  clerks,  and  every  other 
person  appointed  and  employed  in  said  office, 
shall  be  disqualified  and  interdicted  from 
acquiring  or  taking,  except  by  inheritance, 
during  the  period  for  which  they  shall  hold 
their  appointments,  respectively,  any  right 
or  interest,  directly  or  indirectly,  in  any 
patent  for  an  invention  or  discovery  which 
has  been,  or  may  hereafter  be,  granted. 

3. — §  3.  That  the  said  principal  officer, 
and  every  other  person  to  be  appointed  in 
the  said  office,  shall,  before  he  enters  upon 
the  duties  of  his  office  or  appointment,  make 
oath  or  affirmation,  truly  and  faithfully  to 
execute  the  trust  committed  to  him.  And 
the  said  commissioner  and  the  chief  clerk 
shall  also,  before  entering  upon  their  duties, 
severally  give  bond  with  sureties  to  the  trea- 
surer of  the  United  States,  the  former  in 
the  sum  of  ten  thousand  dollars,  and  the 
latter,  in  the  sum  of  five  thousand  dollars, 
with  condition  to  render  a  true  and  faithful 
account  to  him  or  his  successor  in  office, 
quarterly  of  all  moneys  which  shall  be  by 
them  respectively  received  for  duties  on 
patents,  and  for  copies  of  records,  and  draw- 
ings, and  all  other  moneys  received  by  virtue 
of  said  office. 

4. — §  4.  That  the  said  commissioner  shall 
cause  a  seal  to  be  made  and  provided  for 
the  said  office,  with  such  device  as  the  pre- 
sident of  the  United  States  shall  approve, 
and  copies  of  any  records,  books,  papers, 
or  drawings,  belonging  to  the  said  office, 
under  the  signature  of  the  said  commis- 
sioner, or  when  the  office  shall  be  vacant, 
under  the  signature  of  the  chief  clerk, 
with  the  said  seal  affixed,  shall  be  compe- 
tent evidence  in  all  cases  in  which  the  ori- 
ginal records,  books,  papers,  or  drawing, 
could  be  evidence.  Ana  any  person  making 
application  therefor,  may  have  cortified  co- 
pies of  the  records,  drawings,  and  other 
papers  deposited  in  said  office,  on  paying, 
for  the  written  copies,  the  sum  of  ten  cents 
for  every  page  of  one  hundred  words ;  and 
for  copies  of  drawing,  the  reasonable  ex- 
pense of  making  the  same. 
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PATENTEE.  He  to  whom  a  patent  has 
been  granted.  The  term  is  usually  applied 
to  one  who  has  obtained  letters-patent  for  a 
new  invention. 

2.  His  rights  are,  1.  To  mate,  sell  and 
enjoy  the  profits,  during  the  existence  of 
his  rights,  of  the  invention  or  discovery 
patented.  2.  To  recover  damages  for  a 
violation  of  such  rights.  3.  To  have  an 
injunction  to  prevent  any  infringement  of 
such  rights. 

3.  His  duties  are  to  supply  the  public, 
upon  reasonable  terms,  with  the  thing  pa- 
tented. 

PATER.  Father.  A  term  used  in  mak- 
ing genealogical  tables. 

Pater  familias,  civil  law.  One  who 
was  sui  juris,  and  consequently  was  not 
either  under  parental  power,  nor  under  that 
of  a  master ;  a  child  in  his  cradle,  there- 
fore, could  have  been  pater  familias,  if  he 
had  neither  a  master  nor  a  father.  Lee. 
Elem.  §  127,  128. 

PATERNA  PATERNIS.  This  expres- 
sion is  used  in  the  French  law  to  signify 
that  in  a"  succession,  the  property  coming 
from  the  father  of  the  deceased,  descends 
to  his  paternal  relations. 

PATERNAL.  That  which  belongs  to 
the  father  or  comes  from  him  :  as,  paternal 
power,  paternal  relation,  paternal  estate, 
paternal  line.     Vide  Line. 

Paternal  power.  Patriapotestas.  Tho 
authority  lawfully  exercised  by  parents  over 
their  children.   It  will  be  proper  to  consider, 

1.  Who  are  entitled  to  exercise  this  power. 

2.  Who  are  subject  to  it.     3.  The  extent 
of  this  power. 

2. — 1.  As  a  general  rule  the  father  is 
entitled  to  exert  the  paternal  power  over  his 
children.  But  for  certain  reasons,  when 
the  father  acts  improperly,  and  against  the 
interest  of  those  over  whom  nature  and  the 
law  have  given  him  authority,  he  loses  his 
power  over  them.  It  being  a  rule  that 
whenever  the  good  of  the  child  requires  it, 
the  courts  will  deliver  the  custody  of  the 
children  to  others  than  the  father.  And 
numerous  instances  may  be  found  where,  for 
good  reasons,  the  custody  will  be  given  to 
the  mother. 

3.  The  father  of  a  bastard  child  has  no 
control  over  him ;  the  mother  has  the  right 
to  the  custody  and  control  of  such  child.  2 
Mass.  109  ;  12  Mass.  387. 

4. — 2.  All  persons  are  subject  to  this 
power  until  they  arrive  at  the  full  age  of 
twenty-one  years.     A  father  may,  however, 


to  a  certain  extent,  deprive  himself  of  this 
unlimited^paternal  power,  first,  by  delegat- 
ing it  to  others,  as  when  he  binds  his  son 
an  apprentice ;  and,  secondly,  when  he 
abandons  his  children,  and  permits  them  to 
act  for  themselves.  2  Verm.  Cas.  290 ; 
2  Watts,  408  ;  4  S.  &  R.  207 ;  4  Mass. 
675. 

5. — 3.  The  principle  upon  which  the  law 
is  founded  as  to  the  extent  of  paternal  power 
is,  that  it  be  exerted  for  the*  benefit  of  the 
child.  The  child  is  subject  to  the  lawful 
commands  of  the  father  to  attend  to  his 
business,  because  by  being  so  subjected  he 
acquires  that  discipline  and  the  practice  of 
attending  to  business,  which  will  be  useful 
to  him  in  after  life.  He  is  liable  to  proper 
correction  for  the  same  reason.  1  Bouv. 
Inst.  n.  326-33.  See  Correction;  Father; 
Mother;  Parent. 

Paternal  property.  That  which  de- 
scends or  comes  from  the  father  and  other 
ascendants,  or  collaterals  of  the  paternal 
stock.  Domat.  Liv.  Pr€l.  tit.  3,  s.  2, 
n.  11. 

PATERNITY.  The  state  or  condition 
of  a  father. 

2.  The  husband  is  prima  facie  presumed 
to  be  the  father  of  his  wife's  children,  born 
during  coverture,  or  within  a  competent 
time  afterwards  ;  pater  is  est  quern  nuptim 
demonstrant.  7  N.  S.  553.  But  this  pre- 
sumption may  be  rebutted  by  showing  cir- 
cumstances which  render  it  impossible  that 
the  husband  can  be  the  father.  6  Binn. 
283  ;  1  Browne's  R.  Appx.  xlvii.;  Hardin's 
R.  479  ;  8  East,  R.  193  ;  Stra.  51,  940 ; 
4  T.  R.  356 ;  2  M.  &  K.  349 ;  3  Paige's 
R.  139 ;  1  Sim.  &  Stu.  150 ;  Turn.  &  Russ. 
138  ;  1  Bouv.  Inst.  n.  302,  et  seq. 

3.  The  declarations  of  both  or  one  of 
the  spouses,  however,  cannot  affect  the  con- 
dition of  a  child  born  during  the  marriage. 
7  N.  S.  553 ;  3  Paige's  R.  139.  Vide 
Bastard;  Bastardy;  Legitimacy;  Mater' 
nity  ;  Pregnancy. 

PATHOLOGY,  med.  jur.  The  science 
or  doctrine  of  diseases.  In  cases  of  homi- 
cides/ abortions,  and  the  like,  it  is  of  great 
consequence  to  the  legal  practitioner  to  be 
acquainted,  in  some  degree,  with  pathology. 
2  Chit.  Pr.  42,  note. 

PATRIA.  The  country;  the  men  of 
the  neighborhood  competent  to  serve  on  a 
jury :  a  jury.  This  word  is  nearly  synony- 
mous with  pats.  (q.  v.) 

Patria  potestas,  civil  law.  Paternal 
power ;  (q.  v.)  the  authority  which  is  law- 
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fully  exercised  by  the  father  over  his  chil- 
dren. 

PATRICIDE.  One  guilty  of  killing  his 
father. 

PATRIMONIAL.  A  thing  which  comes 
from  the  father,  and  by  extension,  from  the 
mother  or  other  ancestor. 

PATRIMONIUM,  civilian.  That  which 
is  capable  of  being  inherited. 

2.  Things  capable  of  being  possessed  by 
a  single  person  exclusively  of  all  others, 
are,  in  the  Roman  or  civil  law,  said  to  be 
in  patrimonii) ;  when  incapable  of  being  so 
possessed  they  are  extra  patrimonium. 

3.  In  general,  things  may  be  inherited, 
but  there  are  some  which  are  said  to  be 
extra  patrimonium,  or  which  are  not  in  com- 
merce. These  are  such  as  are  common,  as 
the  light  of  heaven,  the  air,  the  sea,  and 
the  like.  Things  public,  as  rivers,  harbors, 
roads,  creeks,  ports,  arms  of  the  sea,  the 
sea-shore,  highways,  bridges,  and  the  like. 
Things  which  belong  to  cities  and  municipal 
corporations,  as  public  squares,  streets, 
market  houses,  and  the  like.  See.  1  Bouv. 
Inst.  n.  421  to  446. 

PATRIMONY.  Patrimony  is  sometimes 
understood  to  mean  all  kinds  of  property ; 
but  its  more  limited  signification,  includes 
only  such  estate  as  has  descended  in  the 
same  family ;  and  in  a  still  more  confined 
sense,  it  is  only  that  which  has  descended 
or  been  devised  in  a  direct  line  from  the 
father,  and  by  extension,  from  the  mother, 
or  other  ancestor. 

2.  By  patrimony,  patrimonium,  is  also 
understood  the  father's  duty  to  take  care 
of  his  children.  Sw.  pt.  8,  §  18,  n.  31, 
p.  235. 

PATRINUS.     A  godfather. 

PATRON,  eccles.  law.  He  who  has  the 
disposition  and  gift  of  an  ecclesiastical 
benefice.  In  the  Roman  law  it  signified 
the  former  master  of  a  freedman.  Dig.  2, 
4,  8,  1. 

PATRONAGE.  The  right  of  appointing 
to  office ;  as  the  patronage  of  the  president 
of  the  United  States,  if  abused,  may  endan- 
ger the  liberties  of  the  people. 

2.  In  the  ecclesiastical  law,  it  signifies 
the  right  of  presentation  to  a  church  or 
ecclesiastical  benefice.     2  Bl.  Com.  21. 

PATRONUS,  Roman  civil  law.  This 
word  is  a  modification  of  the  Latin  word 
pater,  father ;  a  denomination  applied  by 
Romulus  to  the  first  senators  of  Rome,  and 
which  they  always  afterwards  bore.  Ro- 
mulus at  first  appointed  a  hundred  of  them. 


Seven  years  afterwards,  in  consequence  of 
the  association  of  Tatius  to  the  Romans,  a 
hundred  more  were  appointed,  chosen  from 
the  Sabines.  Tarquinius  Priscus  increased 
the  number  to  three  hundred.  Those  ap- 
pointed by  Romulus  and  Tatius  were  called 
patres  majorum  gentium  and  the  others 
were  called  patresminorum  gentium.  These 
and  their  descendants  constituted  the  no- 
bility of  Rome.  The  rest  of  the  people 
were  called  plebeians,  every  one  of  whom 
was  obliged  to  choose  one  of  these  fathers  as 
his  patron.  The  relation  thus  constituted 
involved  important  consequences.  The 
plebeian,  who  was  called  (cliens)  a  client, 
was  obliged  to  furnish  the  means  of  mainte- 
nance to  his  chosen  patron  ;  to  furnish  a 
portion  for  his  patron's  daughters;  to  ransom 
him  and  his  sons,  if  captured  by  an  enemy, 
and  pay  all  sums  recovered  against  him  by 
judgment  of  the  courts.  The  patron,  on 
the  other  hand,  was  obliged  to  watch  over 
the  interests  of  his  client,  whether  present 
or  absent,to  protect  his  person  and  property, 
and  especially  to  defend  him  in  all  actions 
brought  against  him  for  any  cause.  Neither 
could  accuse  or  bear  testimony  against  the 
other,  or  give  contrary  votes,  &c.  The  con- 
tract was  of  a  sacred  nature  ;  the  violation 
of  it  was  a  sort  of  treason,  and  punishable 
as  such  According  to  Cicero,  (De  Repub. 
II.  9,)  this  relation  formed  an  integral  part 
of  the  governmental  system,  Et  habuit  pic 
bem  in  clientelas  principum  descriptum, 
which  he  affirms  was  eminently  useful. 
Blackstone  traces  the  system  of  vassalage 
to  this  ancient  relation  of  patron  and  client. 
It  was,  in  fact,  of  the  same  nature  as  the 
feudal  institutions  of  the  middle  ages,  de- 
signed to  maintain  order  in  a  rising  state 
by  a  combination  of  the  opposing  interests 
of  the  aristocracy  and  of  the  common  people, 
upon  the  principle  of  reciprocal  bonds  for 
mutual  interests.  Dumazeau,  Barreau  Ro- 
main,  §  III.  Ultimately,  by  force  of  radical 
changes  in  the  institution,  the  word  patronus 
came  to  signify  nothing  more  than  an  advo- 
cate.    Id.  IV. 

PATRUELIS,  civil  lata.  A  cousin  ger- 
man  by  the  father's  side ;  the  son  or  daugh- 
ter of  a  father's  brother.    Dig.  38, 10,  1. 

PATRUUS,  civil  law.  An  uncle  by  the 
father's  side,  a  father's  brother.  Dig.  38, 
10, 10.  Patruusmagnus,  is  a  grandfather's 
brother,  grand-uncle.  Pair  mis  major,  is  a 
great-grandfather's  brother.  PatruusmaxU 
mus,  is  a  great-grandfather's  father's  bro- 
ther. 
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PAUPER.  Ono  so  poor  that  ho  must 
bo  supported  at  the  public  expense. 

2.  The  statutes  of  the  several  states 
make  ample  provisions  for  the  support  of 
the  poor.  It  is  not  within  the  plan  of  this 
work  oven  to  give  an  abstract  of  such  ex- 
tensive legislation.  Vide  16  Vin.  Ab.  259 ; 
Botts  on  the  Poor  Laws ;  Woodf.  Landl.  & 
Ten.  201. 

P  AVI  AGE.  Contribution  or  tax  for 
paving  the  streets  or  highways. 

PAWN.     A  pledge.     Vido  Pledge. 

Pawn-broker.  One  who  is  lawfully 
authorized  to  lend  money,  and  actually  lends 
it,  usually  in  small  sums,  upon  pawn  or 
pledge. 

PAWNEE.  Ho  who  receives  a  pawn  or 
pledge. 

'  2.  The  rights  of  the  pawnee  arc  to  have 
the  exclusive  possession  of  the  pawn ;  to  u*e 
it,  when  it  is  for  the  advantage  of  the 
pawnor,  but,  in  such  case,  when  he  makes 
a  profit  out  of  it,  he  must  account  for 
the  same.  1  Car.  Law  Rep.  87 ;  2  Murph. 
111. 

3.  The  pawnee  is  bound  to  take  reason- 
able care  of  the  pledge,  and  to  return  it  to 
the  pawnor,  when  the  obligation  of  the  lat- 
ter has  been  performed. 

4.  The  pawnee  has  two  remedies  to  en- 
force his  claim  ;  the  first,  to  sell  the  pawn, 
after  having  given  due  notice ;  and,  second- 
ly, by  action.  See  1  Bouv.  Inst.  n.  1046, 
1050. 

PAWNOR.  One  who,  being  liable  to 
an  engagement,  gives  to  the  person  to  whom 
he  is  liable,  a  thing  to  be  held  as  a  security  for 
the  payment  of  his  debt  or  the  fulfilment  of 
his  liability. 

2.  The  rights  of  the  pawnor  are  to  re- 
deem the  pledge,  at  any  time  before  it  is 
sold. 

3.  His  obligations  are  to  warrant  the 
title  of  the  pledge,  and  to  redeem  it  at  the 
time  agreed  upon.  See  1  Bouv.  Inst.  n. 
1045. 

PAYEE.  The  person  in  whose  favor  a 
bill  of  exchange  is  made  payable.  Vide 
Bills  of  Exchange. 

PAYMENT,  contracts.  That  which  is 
given  to  execute  what  has  been  promised ; 
or  it  is  the  fulfilment  of  a  promise.  Solvere 
dicimus  cum  quis  fecit ,  quod  facere  promisit. 
But  though  this  is  the  general  acceptation 
of  the  word,  yet  by  payment  is  understood, 
©very  way  by  which  the  creditor  is  satisfied 
or  ought  to  be,  and  the  debtor  liberated : 
for  example,  an  accord  and  satisfaction  will 


operate  as  a  payment.  If  I  owe  you  a  sum 
of  money,  for  the  security  of  which  I  give 
you  a  mortgage,  and  afterwards  you  consent 
to  receive  in  payment  a  tract  of  land,  from 
the  moment  the  sale  is  complete,  the  first  ob- 
ligation, with  all  its  accessories,  is  extinct, 
although  you  should  be  afterwards  evicted 
of  the  property  sold.  7  Toull.  n.  46 ;  2 
Mart.  Lo.  Rep.  N.  S.  144 ;  S.  C.  2  Harr. 
Cond.  Lo.  R.  621, 624. 

2.  This  subject  will  be  considered  by 
taking  a  separate  view  of  the  person  by 
whom  the  payment  may  be  made ;  to  whom 
it  may  be  made ;  when  and  where  it  ought 
to  bo  made ;  how  it  ought  to  be  made ;  the 
effect  of  the  payment. 

3. — 1.  The  payment  may  be  made  by  the 
real  debtor  and  other  persons  from  whom 
the  creditor  has  a  right  to  demand  it ;  an 
agent  may  make  payment  for  his  principal ; 
and  any  mode  of  payment  by  the  agent,  ac- 
cepted and  received  as  such  by  the  creditor, 
as  an  absolute  payment,  will  have  the  effect 
to  discharge  the  principal,  whether  known 
or  unknown,  and  whether  it  be  in  the  usual 
course  of  business  or  not.  If,  for  example, 
a  factor  or  other  agent  should  be  employed 
to  purchase  goods  for  his  principal,  or  should 
be  entrusted  with  money  to  be  paid  for  him, 
and,  instead  of  receiving  the  money,  the 
creditor  or  seller  should  take  the  note  of 
the  factor  or  agent,  payable  at  a  future  day, 
as  an  absolute  payment,  the  principal  would 
be  discharged  from  the  debt.  3  Chit.  Com. 
Law,  204;  1  B.  &  Aid.  14;  6  B.  &  C. 
160 ;  7  B.  &  C.  17.  When  such  note  has 
been  received  conditionally  and  not  as  an 
absolute  payment,  it  would  not  have  the 
effect  of  a  payment  by  the  principal ;  and 
whether  so  received  or  not  is  a  fact  to  be 
decided  by  the  jury.  1  Cowen,  R.  259, 
383 ;  9  John.  R.  310  ;  ^  Cowen,  R.  181 ; 
7  John.  R.  311;  15  John.  R.  276;  3 
Wend.  R.  83 ;  6  Wend.  R.  475 ;  10  Wend. 
R.  271 ;  5  John.  R.  68  ;  1  Liverm.  Ag. 
207. 

4.  Payment  may  also  be  made  by  a  third 
person  a  stranger  to  the  contract. 

5.  In  the  payment  of  mortgages,  it  is  a 
rule  that  the  personal  estate  shall  be  applied 
to  discharge  them  when  made  by  tjie  testa- 
tor or  intestate  himself,  to  secure  the  pay- 
ment of  a  debt  due  by  him,  because  the 
personal  estate  was  benefited  by  the  money 
borrowed ;  and  it  makes  no  difference  whe- 
ther the  mortgaged  lands  have  been  devised, 
or  come  to  the  heir  by  descent.  2  Cruise, 
Dig.  147.     The  testator  may,  however,  ex- 
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empt  the  personal  estate  from  the  payment, 
and  substitute  the  real  in  its  place.  But 
when  the  mortgage  was  not  given  by  the 
deceased,  but  he  acquired  the  real  estate 
subject  to  it,  it  never  was  his  debt,  and 
therefore  his  personal  estate  is  not  bound 
to  pay  the  mortgage  debt,  but  it  must  be 
paid  by  the  real  estate.  2  Cruise,  Dig. 
164-8 ;  3  John.  Chan.  R.  252 ;  2  P.  Wms. 
664,  n.  1 ;  2  Bro.  C.  C.  57 ;  2  Bro.  C.  C. 
101, 152 ;  5  Ves.  jr.  R.  534 ;  14  Ves.  417. 
6. — 2.  It  must  be  made  by  the  creditor 
himself,  or  his  assigns,  if  known,  or  some 
person  authorized  by  him,  either  expressly, 
or  by  implication ;  as  to  his  factor,  Cowp. 
251 ;  to  his  broker,  1  Maul.  &  Selw.  576  ; 
4  Id.  566 ;  4  Taunt.  242 ;  1  Stark.  Ca. 
233. 

7.  In  the  case  of  partners  and  other 
joint  creditors,  or  joint  executors  or  ad- 
ministrators, payment  to  one  is  generally 
a  valid  payment.  When  an  infant  is  a 
creditor,  payment  must  be  made  to  his 
guardian.  A  payment  may  be  good  when 
made  to  a  person  who  had  no  authority  to 
receive  it,  if  the  creditor  shall  afterwards 
ratify  it.     Poth.  Obi.  n.  528. 

8. — 3.  Time  and  place  of  payment :  first, 
as  to  the  time.  When  the  contract  is,  that 
payment  shall  be  made  at  a  future  time,  it 
is  clear  that  nothing  can  be  demanded  until 
after  it  has  elapsed,  or  until  any  other  con- 
dition to  which  the  payment  is  subject,  has 
been  fulfilled ;  and  in  a  case  where  the 
goods  had  been  sold  at  six  or  nine  months, 
the  debtor  had  the  option  as  to  these  two 
terms.  5  Taunt,  338.  When  no  time  of 
payment  is  mentioned  in  the  agreement,  the 
money  is  payable  immediately.  1  Pet.  455 ; 
4  Rand.  346. 

9.  Secondly,  the  payment  must  be  made 
at  the  place  agreed  upon  in  the  contract ; 
but  in  the  absence  of  such  agreement,  it 
must  be  made  agreeably  to  the  presumed 
intention  of  the  parties,  which,  among  other 
things,  may  be  ascertained  by  the  nature  of 
the  thing  to  be  paid  or  delivered,  or  by  the 
custom  in  such  cases. 

10. — 4.  How  the  payment  ought  to  be 
made.  To  make  a  valid  payment,  so  as  to 
compel  the  receiver  to  take  it,  the  whole 
amount  due  must  be  paid ;  Poth.  Obi.  n. 
499,  or  n.  534,  French  edition ;  when  a 
part  is  accepted,  it  is  a  payment  pro  tanto. 
The  payment  must  be  made  in  the  thing 
agreed  upon ;  but  when  it  ought  to  be  made 
in  money,  it  must  be  made  in  the  lawful 
coin  of  the  country,  or  in  bank  notes  which 
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are  of  the  value  they  are  represented  to  be. 
A  payment  made  in  bills  of  an  insolvent 
bank,  though  both  parties  may  be  ignorant 
of  its  insolvency,  it  has  been  held,  did  not 
discharge  the  debt;  11  Verm.  576;  6  Hill, 
340 ;  but  see  1  W.  &  S.  92 ;  8  Yerg.  175 ; 
and  a  payment  in  counterfeit  bank  notes  is 
a  nullity.  2  Hawks,  326 ;  3  Hawks,  568 , 
6  Hill,  840.  In  general,  the  payment  of  a 
part  of  a  debt,  after  it  becomes  due,  will 
not  discharge  the  whole,  although  there  may 
be  an  agreement  by  the  debtor  that  it 
should  have  that  effect,  because  there  is  no 
consideration  for  such  agreement.  But  see 
3  Kelly's  R.  210,  contra.  A  payment  of  a 
part,  before  it  is  due,  will  discharge  the 
whole,  when  so  agreed. 

11. — 5.  The  payment,  when  properly 
made,  discharges  the  debtor  from  his  obli- 
gation. Sometimes  a  payment  extinguishes 
several  obligations ;  this  happens  when  the 
thing  given  to  discharge  an  obligation,  was 
the  same  which  is  the  object  of  another  ob- 
ligation.   Poth.  Obi.  552. 

12.  A  single  payment  may  discharge 
several  debts ;  as,  for  example,  if  Peter  be 
indebted  to  Paul  one  thousand  dollars,  and 
Paul  being  indebted  to  James,  Paul  give  an 
order  to  Peter  to  pay  James  this  money ; 
the  payment  made  by  Peter  to  James  dis- 
charges both  the  obligations  due  by  Peter 
to  Paul,  and  by  Paul  to  James.  Poth.  Ob. 
n.  553.  This  rule,  that  a  payment  made  in 
order  to  acquit  or  discharge  an  obligation, 
extinguishes  the  other  obligations  which 
have  the  same  object,  takes  place  also  when 
there  are  several  debtors  as  regards  the 
whole  of  them.  If,  for  example,  Peter  trust 
Paul  on  the  credit  of  James,  a  payment  by 
Paul  discharges  both  himself  and  James. 
Poth.  Obi.  n.  554. 

13.  But  in  case  money  or  other  things 
have  been  delivered  to  a  person  who  was 
supposed  to  be  entitled  to  them  as  a  cre- 
ditor, when  he  was  not,  this  is  not  a  pay- 
ment, and  the  whole,  if  nothing  was  due, 
or  if  the  debt  was  less  than  the  amount 
paid,  the  surplus,  may  be  recovered  in 
action  for  money  had  and  received. 

Vide,  generally,  Bouv.  Inst.  Index,  h.  t.; 
1  Com.  Dig.  473 ;  8  Com.  Dig.  607 ;  16 
Vin.  Ab.  296 ;  1  Vern.  by  Raith.  3, 150  n.- 
Yelv.  11  a;  1  Salk.  22;  15  East,  12;  8 
East,  R.  Ill ;  2  Ves.  jr.  11 ;  Phil.  Ev. 
Index,  h.'t. ;  Stark.  Ev.  h.  t. ;  Louis.  Code, 
art.  2129 ;  Ayl.  Pand.  565 ;  1  Sell.  Pr. 
277 ;  Dane's  Ab.  Index,  h.  t. ;  Toull.  lib. 
3,  tit.  8,  c.  5 ;  Pardee,  part  2,  tit.  2,  o.  1 
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Merl.  Report,  h.  t. ;  Chit.  Contr.  Index,  .h. 
t. )  3  Eng.  C.  L.  Rep.  130.  As  to  what 
transfer  will  amount  to  an  assignment  or  a 
payment  and  extinguishment  of  a  claim,  see 
6  John.  Ch.  R.  395  ;  Id.  425  ;  2  Ves.  jr. 
261  j  18  Ves.  jr.  384 ;  1  N.  H.  Rep.  167 ; 
1  N.  H.  Rep.  252 ;2N.H.  Rep.  300 ;  3 
John.  Ch.  R.  53. 

PAYMENT,  pleadings.  The  name  of 
a  plea  by  which  the  defendant  alleges  that 
he  has  paid  the  debt  claimed  in  the  declara- 
tion ;  this  plea  must  conclude  to  the  country. 
4  Call,  371 ;  Minor,  137.  Vide  Solvit  ad 
diem;  Solvit  post  diem. 

PAYS.  The  country.  Trial  per  pays,  is 
a  trial  by  the  country;  that  is,  by  jury. 
Vide  Pais 

PAX  REGIS,  Eng.  law.  The  king's 
peace.  In  ancient  times  there  were  certain 
limits  which  were  known  by  this  name.  The 
pax  regis,  or  the  verge  of  the  court,  as  it  was 
afterwards  called,  extended  from  the  palace 
gate  to  the  distance  of  three  miles,  three 
furlongs,  three  acres,  nine  feet,  nine  palms 
and  nine  barleycorns.     Crabb's  C.  L.  41. 

PEACE.  The  tranquillity  enjoyed  by  a 
political  society,  internally,  by  the  good 
order  which  reigns  among  its  members,  and 
externally,  by  the  good  understanding  it 
has  with  all  other  nations.  Applied  to  the 
internal  regulations  of  a  nation,  peace 
imports,  in  a  technical  sense,  not  merely  a 
state  of  repose  and  security,  as  opposed  to 
one  of  violence  and  warfare,  but  likewise  a 
state  of  public  order  and  decorum.  Ham. 
N.  P.  139 ;  12  Mod.  566.  Vide,  generally, 
Bac.  Ab.  Prerogative,  D  4 ;  Hale,  Hist.  P. 
C.  160;  3  Taunt.  R.  14 ;  1  B.  &  A.  227 ; 
Peake,  R.  89  ;  1  Esp.  R.  294 ;  Harr.  Dig. 
Officer,  V  4 ;  2  Benth.  Ev.  319,  note.  Vide 
Good  behaviour  ;  Surety  of  the  peace. 

PECK.  A  measure  of  capacity,  equal 
to  two  gallons.    Vide  Measure. 

PECULATION,  civil  law.  The  unlaw- 
ful appropriation  by  a  depositary  of  public 
funds,  of  the  property  of  the  government 
entrusted  to  his  care,  to  his  own  use  or  that 
of  others.  Domat,  Suppl.  au  Droit  Public, 
liv.  3,  tit.  5. 

PECULIAR,  ecdes.  law.  In  England, 
a  particular  parish  or  church,  which  has, 
within  itself,  independent  of  the  ordinary 
jurisdiction,  power  to  grant  probate  of  wills, 
and  the  like.  1  Eng.  Eccl.  R.  72,  note ; 
Shelf,  on  Mar.  &  Div.  538.  Vide  Court 
of  peculiars. 

PECULIUM,  civil  law.  The  savings 
which  were  made  by  a  son  or  slave  with  the 


consent  of  his  father  or  master.  Inst.  2, 9, 
1 ;  big.  15, 1,  5,  3 ;  Poth.  ad  Pand.  lib. 
50,  tit.  17,  c.  2,  art.  3. 

2.  A  master  is  not  entitled  to  th* 
extraordinary  earnings  of  his  apprentice, 
which  do  not  interfere  with  his  services  so 
as  to  affect  his  master's  profits.  An  appren- 
tice was  therefore  decreed  to  be  entitled  to 
salvage  in  opposition  to  his  master's  claim 
for  it.     2  Cranch,  270. 

PECUNIA,  civil  law,  property  »By  this 
term  was  understood,  1.  Money.  2.  Every 
thing  which  constituted  the  private  property 
of  an  individual,  or  which  was  a  part  of  his 
fortune ;  a  slave,  a  field,  a  house,  and  the 
like,  were  so  considered. 

2.  It  is  in  this  sense  the  law  of  the 
Twelve  Tables  said;  Uti  quisque  pater  f ami- 
lias  legassit  super  pecunib.  tutelare  rei  sua, 
it  a  jus  esto.  In  whatever  manner  a  father 
of  a  family  may  have  disposed  of  his  pro- 
perty, or  of  the  tutorship  of  his  things,  let 
this  disposition  be  law.  1  Lecons  Elem. 
du  Dr.  Civ.  Rom.  288. 

3.  Flocks  were  the  first  riches  of  the 
ancients,  and  it  is  from  peats  that  the  words 
petunia,  peculium,  peculatus,  are  derived. 
Co.  Litt.  207. 

PECUNIARY.  That  which  relates  to 
money. 

2.  Pecuniary  punishment,  is  one  which 
imposes  a  fine  on  a  convict;  a  pecuniary 
legacy  is  one  which  entitles  the ,  legatee  to 
receive  a  sum  of  money,  and  not  a  specific 
chattel.  In  the  ecclesiastical  law,  by  pecu- 
niary causes  is  understood  such  causes  as 
arise  either  from  the  withholding  ecclesias- 
tical dues,  or  the  doing  or  omitting  such 
acts  relating  to  the  church,  in  consequence 
of  which  damage  accrues  to  the  plaintiff. 
In  England  these  causes  are  cognizable  in 
the  ecclesiastical  courts. 

PEDIGREE,  descents.  A  succession  of 
degrees  from  the  origin ;  it  is  the  state  of 
the  family  as  far  as  regards  the  relationship 
of  the  different  members,  their  births,  mar- 
riages and  deaths ;  this  term  is  applied  to 
persons  or  families,  who  trace  their  origin 
or  descent. 

2.  On  account  of  the  difficulty  of 
proving  in  the  ordinary  manner  by  living 
witnesses,  facts  which  occurred  in  remote 
times,  hearsay  evidence  (q.  v.)  has  been 
admitted  to  prove  a  pedigree.  1  Phil.  Ev. 
186 ;  1  Stark.  Ev.  55 ;  10  Serg.  &  Rawle, 
383 ;  2  Supp.  to  Ves.  jr.  110 ;  8  Com.  Dig. 
583  ;  1  Pet.  837 ;  5  Pet.  81 ;  13  Pet.  209 : 
1  Wheat.  6 ;   8  Wash.  C.  C.  R.  243 ;  4 
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Waah.  0.  C.  B.  186 ;  3  Bout.  Inst.  n.  3067. 
Vide  Descent;  Line. 

PEDIS  POSSESSIO.  A  foothold,  an 
actual  possession.  To  constitute  adverse 
possession  there  must  be  pedis  possessio,  or 
a  substantial  enclosure.  2  Bouv.  Inst.  n. 
2193 ;  2N.&M.  343. 

PEDLARS.  Persons  who  travel  about 
the  country  with  merchandise,  for  the  pur- 
pose of  selling  it.  They  are  obliged  under 
the  laws  of  perhaps  all  the  states  to  take 
out  licenses,  and  to  conform  to  the  regula- 
tions which  those  laws  establish. 

PEER.  Equal.  A  man's  peers  are  his 
equals.     A  man  is  to  be  tried  by  his  peers. 

2.  In  England  and  some  other  coun- 
tries, this  is  a  title  of  nobility ;  as,  peers 
of  the  realm.  In  the  United  States,  this 
equality  is  not  so  much  political  as  civil. 
A  man  who  is  not  a  citizen,  is  nevertheless 
to  be  tried  by  citizens. 

Peeress.  A  noblewoman,  the  wife  of  a 
peer. 

PEINE  FORTE  ET  DURE,  Eng.  law. 
A  punishment  formerly  inflicted  in  England, 
on  a  person  who,  being  arraigned  of  felony, 
refused  to  plead  and  put  himself  on  his 
trial,  and  stubbornly  stood  mute.  He  was 
to  be  laid  down  and  as  much  weight  was  to 
be  put  upon  him  as  he  could  bear,  and 
more,  until  he  died.  This  barbarous  pun- 
ishment has  been  abolished.     Vide  Mute. 

PELT  WOOL.  The  wool  pulled  off  the 
skin  or  pelt  of  a  dead  ram. 

PENAL.  That  which  may  be  punished ; 
that  which  inflicts  a  punishment. 

Penal  statutes.  Those  which  inflict 
a  penalty  for  the  violation  of  some  of  their 
provisions. 

2.  It  is  a  rule  of  law  that  such  statutes 
must  be  construed  strictly.  1  Bl.  Com.  88 ; 
Esp.  on  Pen.  Actions,  1 ;  Boso.  on  Conv. ; 
Gro.  Jac.  415 ;  1  Com.  Dig.  444;  5  Com. 
Dig.  360 ;  1  Kent,  Com.  467.  They  can- 
not, therefore,  be  extended  by  their  spirit 
or  equity  to  other  offences  than  those  clearly 
described  and  provided  for.  Paine,  R.  82 ; 
6  Cranch,  171. 

PENALTY,  contr.  A  clause  in  an 
agreement,  by  which  the  obligor  agrees 
to  pay  a  certain  sum  of  money,  if  he  shall 
fail  to  fulfil  the  contract  contained  in  another 
clause  of  the  same  agreement. 

2.  A  penal  clause  in  an  agreement 
supposes  two  obligations,  one  of  whioh  is 
the  primitive  or  principal  ;  and  the  other,  is 
conditional  or  accessory. 

3.  The  penal  obligation  differs  from  an 


alternative  obligation,  for  this  is  but  one  in 
its  essence ;  while  a  penalty  always  includes 
two  distinct  engagements,  and,  when  the 
first  is  fulfilled,  the  second  is  void.  When 
a  breach  has  taken  place,  the  obligee  has 
his  option  to  require  the  fulfilment  of  the 
first  obligation,  or  the  payment  of  the 
penalty,  in  those  cases  which  cannot  be 
relieved  in  equity,  when  the  penalty  is  con- 
sidered as  liquidated  damages.  Dalloz, 
Diet,  mots  Obligation  aveo  clause  pe*nale. 

4.  It  is  difficult,  in  many  cases,  to  dis- 
tinguish between  a  penalty  and  liquidated 
damages.  In  general,  the  courts  have  in- 
clined to  consider  the  sum  reserved  by  such 
agreement  to  be  a  penalty,  rather  than  as 
stipulated  damages,  (q.  v.) 

5.  The  sum  will  be  considered  as  a 
penalty,  and  not  as  liquidated  damages,  in 
the  following  cases:  1.  When  the  parties 
to  the  agreement  have  expressly  declared 
the  sum  to  be  a  penalty,  and  no  other  intent 
is  to  be  collected  from  the  instrument.  2 
Bos.  &  P.  346 ;  1 H.  Bl.  227 ;  1  Pick.  451 ; 

4  Pick.  179  ;  7  Wheat.  14 ;  3  John.  Cases, 
297.  2.  When  from  the  form  of  the  in- 
strument, as  in  the  case  of  a  money  bond, 
it  is  sufficiently  clear  a  penalty  was  intended. 
3.  When  it  is  doubtful  whether  the  sum 
was  intended  as  a  penalty  or  not,  and  a 
certain  damage  or  debt  is  made  payable  on 
the  face  of  the  instrument.  2  B.  &  P.  350 ; 
3  C.  &  P.  240.  4.  When  the  agreement 
was  evidently  made  for  the  attainment  of 
another  object,  to  which  the  sum  specified 
is  wholly  collateral.  11  Mass.  76 ;  15  Mass. 
488 ;  1  Bro.  C.  C.  418,  419.  5.  When 
the  agreement  contains  several  matters,  of 
different  degrees  of  importance,  and  yet  the 
sum  mentioned  is  payable  for  the  breach  of 
any,  even  the  least.  6  Bing.  141 ;  5  Bing. 
N.  C.  390  j  7  Scott,  364.  6.  When  the 
contract  is  not  under  seal,  and  the  damages 
may  bo  ascertained  and  estimated ;  and  this 
though  the  parties  have  expressly  declared 
the  sum  to  be  as  liquidated  damages.  2  B. 
&  Aid.  704 ;  6  B.  &  C.  216 ;  4  Dall.  150 ; 

5  Cowen,  144.  See  2  Grecnl.  Ev.  §  258. 
1  Holt  N.  P.  C.  43 ;  1  Bing.  R.  302 ;  8. 
C.  8  Moore,  244 ;  4  Burr.  2229. 

6.  The  penalty  remains  unaffected,  al- 
though the  condition  may  have  beer  oartially 
performed ;  as  in  a  case  where  th*.  penalty 
was  one  thousand  dollars,  and  the  condition 
was  to  pay  an  annuity  of  one  hundred  dol- 
lars, which  had  been  paid  for  ten  years; 
the  penalty  was  still  valid.    5  Venn.  355* 

7.  A  distinction  seems  to  be  made  in 
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courts  of  equity  between  penalties  and  for- 
feitures. In  cases  of  forfeiture  for  the 
breach  of  any  covenant  other  than  a  cove- 
nant to  pay  rent,  relief  will  not  be  granted 
in  equity,  unless  upon  the  ground  of  acci- 
dent, fraud,  mistake,  or  surprise,  when  the 
breach  is  capable  of  compensation.  Edin. 
on  Inj.  22;  16  Ves.  403  ;  S.  C.  18 
Yes.  58;  3  Yes.  692;  4  Bouv.  Inst.  n. 
3915. 

8.  By  penalty  is  understood,  also,  the 
punishment  inflicted  by  law  for  its  violation ; 
the  term  is  mostly  applied  to  a  pecuniary 
punishment.  See  6  Pet.  404 ;  10  Wheat. 
246 ;  1  Gall.  R.  26 ;  2  Gall.  R.  515 ;  1 
Mason,  R.  243 ;  3  John.  Cas.  297  : 1  Pick. 
R.  451 ;  15  Mass.  488 ;  7  John.  72 ;  4 
Mass.  433 ;  8  Mass.  223 ;  8  Com.  Dig.  846 ; 
16  Yin.  Ab.  301 ;  1  Yern.  83,  n.;  1  Saund. 
58,  n. ;  1  Swans.  318 ;  1  Wash.  0.  C.  R. 
1 ;  2  Wash.  C.  C.  R.  323 ;  Paine,  C.  C.  R. 
661 ;  7  Wheat.  13.  See,  generally,  Bouv. 
Inst.  Index,  h.  t. 

PENANCE,  eccl.  law.  An  ecclesiastical 
punishment,  inflicted  by  an  ecclesiastical 
court,  for  some  spiritual  offence.  Ayl.  Par. 
420. 

PENCIL.  An  instrument  made  of  plum- 
bago, black  lead,  red  chalk,  or  other  suitable 
substance,  for  writing  without  ink. 

2.  It  has  been  holden  that  a  will  writ- 
ten with  a  pencil,  could  not,  on  this  account, 
be  annulled.  1  Phillim.  R.  1 ;  2  Phillim. 
173. 

PENDENTE  LITE.  Pending  the  con- 
tinuance of  an  action,  while  litigation  con- 
tinues. 

2.  An  administrator  is  appointed,  pen- 
dente lite,  when  a  will  is  contested.  2  Bouv. 
Inst.  n.  1 557.    Yide  Administrator, 

PENDENTES,  civil  law.  The  fruits  of 
the  earth,  not  yet  separated  from  the  ground ; 
the  fruits  hanging  by  the  roots.  Ersk.  Inst. 

B.  2,  Lit.  2,  s.  4. 
PENETRATION,  crimes.    The  act  of 

inserting  the  penis  into  the  female  organs 
of  generation.     9  Car.  &  Payne,  118 ;  S. 

C.  38  E.  C.  L.  R.  63.  See  8  Car.  &  Payne, 
614 ;  34  E.  C.  L.  R.  562 ;  5  C.  &  P.  321 ; 
S.  C.  24  E.  C.  L.  R.  339 ;  9  C.  &  P.  31 ; 
Id.  752 ;  38  E.  C.  L.  R.  320.  But  in 
order  to  commit  the  crime  of  rape,  it  is 
requisite  that  the  penetration  should  be 
such  as  to  rupture  the  hymen.  5  C.  &  P. 
821. 

2.  This  has  been  denied  to  be  sufficient 
to  constitute  a  rape  without  omission,  (q.  v.) 
Sec,  on  this  subject,  12  Co.  37 ;  Hawk.  bk. 


1,  c.  41,  s.  3;  1  Hale,  P.  C.  628;  1  East, 
P.  C.  437,  8 ;  Russ.  &  Ry.  C.  C.  519 ;  6 
C.  &  P.  351 ;  5  C.  &  P.  297,  321 ;  S.  C. 
24  E.  C.  L.  R.  339 ;  1  Chit.  Med.  Jur. 
386  to  395 ;  1  Virg.  Cas.  307 ;  4  Mood. 
Cr.  Cas.  142,  337 ;  4  Car.  &  P.  249 ;  1 
Par.  &  Fonbl.  433 ;  2  Mood.  &  M.  C.  N. 
P.  122 ;  1  Russ.  C.  &  M.  560 ;  1  East,  P. 
C.  437. 

PENITENTIARY.    A  prison  for  the 
punishment  of  convicts. 

2.  There  are  two  systems  of  penitenti- 
aries in  the  United  States,  each  of  which  is 
claimed  to  be  the  best  by  its  partisans :  the 
Pennsylvania  system  and  the  New  York 
system.  By  the  former,  convicts  are  lodged 
in  separate,  well  lighted,  and  well  ventilated 
cells,  where  they  are  required  to  work, 
during  stated  hours.  During  the  whole 
time  of  their  confinement,  they  are  never 
permitted  to  see  or  speak  with  each  other. 
Their  usual  employments  are  shoemaking, 
weaving,  winding  yarn,  picking  wool,  and 
such  lie  business.  The  only  punishments 
to  which  convicts  are  subject,  are  the  pri- 
vation of  food  for  short  periods,  and  confine- 
ment without  labor  in  dark,  but  well  aired 
cells;  this  discipline  has  been  found  suffi- 
cient to  keep  perfect  order ;  the  whip  and  all 
other  corporal  punishments  are  prohibited. 
The  advantages  of  the  plan  are  numerous. 
Men  cannot  long  remain  in  solitude  without 
labor ;  convicts,  when  deprived  of  it,  ask  it 
as  a  favor,  and  in  order  to  retain  it,  use, 
generally,  their  best  exertions  to  do  their 
work  well;  being  entirely  secluded,  they 
are  of  course  unknown  to  their  fellow  pri- 
soners, and  can  form  no  combination  to 
escape  while  in  prison,  or  associations  to 
prey  upon  society  when  they  are  out ;  being 
treated  with  kindness,  and  afforded  books 
for  their  instruction  and  amusement,  they 
become  satisfied  that  society  does  not  make 
war  upon  them,  and  more  disposed  to  re- 
turn to  it,  which  they  are  not  prevented 
from  doing  by  the  exposure  of  their  fellow 
prisoners,  when  in  a  strange  place ;  the 
labor  of  the  convicts  tends  greatly  to  defray 
the  expenses  of  the  prison.  The  disadvan- 
tages which  were  anticipated  have  been  found 
to  be  groundless.  Among  these  were,  that 
tho  prisoners  would  be  unhealthy :  experi- 
ence* has  proved  tho  contrary;  that  they 
would  become  insane,  this  has  also  been 
found  to  be  otherwise;  that  solitude  is 
incompatible  with  the  performance  of  busi- 
ness ;  that  obedience  to  the  discipline  of  the 
prison  could  not  be  enforced.    These  and 
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all  other  objections  to  this  system  are,  by 
its  friends,  believed  to  be  without  force. 

3.  The  New  York  system,  adopted  at 
Auburn,  which  was  probably  copied  from 
the  penitentiary  at  Ghent,  in  the  Nether- 
lands, called  La  MaJson  de  Force,  is  founded 
on  the  system  of  isolation  and  separation,  as 
well  as  that  of  Pennsylvania,  but  with  this 
difference,  that  in  the  former  the  prisoners 
are  confined  to  their  separate  cells  during 
the  night  only ;  during  the  working  hours 
in  the  day  time  they  labor  together  in  work 
shops  appropriated  to  their  use.  They  eat 
their  meals  together,  but  in  such  a  manner 
as  not  to  be  able  to  speak  with  each  other. 
Silence  is  also  imposed  upon  them  at  their 
labor.  They  perform  the  labor  of  carpen- 
ters, blacksmiths,  weavers,  shoemakers, 
tailors,  coopers,  gardeners,  wo  d  sawyers, 
Ac.  The  discipline  of  the  prison  is  enforced 
by  stripes,  inflicted  by  the  assistant  keepers, 
on  the  backs  of  the  prisoners,  though  this 
punishment  is  rarely  exercised.  The  ad- 
vantages of  this  plan  are,  that  the  convicts 
are  in  solitary  confinement  during  the  night ; 
that  their  labor,  by  being  joint,  is  more  pro- 
ductive ;  that,  inasmuch  as  a  clergyman  is 
employed  to  preach  to  the  prisoners,  the 
system  affords  an  opportunity  for  mental 
and  moral  improvements.  Among  the  ob- 
jections made  to  it  are,  that  the  prisoners 
have  opportunities  of  communicating  with 
each  other,  and  of  forming  plans  of  escape, 
and  when  they  are  out  of  prison,  of  asso- 
ciating together  in  consequence  of  their 
previous  acquaintance,  to  the  detriment  of 
those  who  wish  to  return  to  virtue,  and  to 
the  danger  of  the  public ;  that  the  discipline 
is  degrading,  and  that  it  engenders  bitter 
resentment  in  the  mind  of  the  convict. 

Vide,  generally,  on  the  subject  of  peni- 
tentiaries, Report  of  the  Commissioners, 
(Messrs.  King,  Shaler,  and  Wharton,)  on 
the  Penal  Code  of  Pennsylvania ;  De  Beau- 
mont and  De  Toqueville,  on  the  Peniten- 
tiary System  of  the  United  States ;  Mease 
on  the  Penitentiary  System  of  Pennsylvania ; 
Carey  on  ditto ;  Reports  of  the  Boston 
Prison  Discipline  Society ;  Livingston's  ex- 
cellent Introductory  Report  to  the  Code  of 
Reform  and  Prison  Discipline,  prepared  for 
the  state  of  Louisiana;  Enoyol.  Americ. 
art.  Prison  Discipline ;  De  l'Etat  actuel 
des  Prisons  en  France,  par  L.  M.  Moreau 
Christophe ;  Dalloz,  Diet,  mot  Peine,  §  I, 
n.  3,  and  Supplem.  mots  Prisons  et  Bagnes. 

PENNSYLVANIA.  The  name  of  one 
of  the  original  states  of  the  United  States, 


of  America.  Pennsylvania  was  occupied  by 
planters  of  various  nations,  Dutch,  Swedes, 
English,  and  others ;  but  obtained  no  sepa- 
rate name  until  the  year  1681,  when  Charles 
II.  granted  a  charter  to  William  Penn,  by 
which  he  became  its  proprietary,  saving, 
however,  allegiance  to  the  crown,  which 
retained  the  sovereignty  of  the  country. 
This  charter  authorized  the  proprietary, 
his  heirs  and  successors,  by  and  with  the 
assent  of  the  freemen  of  the  country,  or 
their  deputies  assembled  for  the  purpose, 
to  make  laws.  Their  laws  were  required  to 
be  consonant  to  reason,  and  not  repugnant 
or  contrary,  but  as  near  as  conveniently 
could  be  to  the  laws  and  statutes  of 
England.  Pennsylvania  was  governed  by 
this  charter  till  the  period  of  the  Revolu- 
tion. 

2.  The  constitution  of  the  state  was 
adopted  on  the  second  day  of  September, 
1790,  and  amended  by  a  convention  selected 
by  the  people,  on  the  twenty-second  day  of 
February,  1838.  The  powers  of  the 
government  are  divided  into  three  distinct 
branches  :  the  legislative,  the  executive  and 
the  judiciary. 

3. — 1st.  The  legislative  power  is  vested 
in  a  general  assembly,  which  consists  of  a 
senate  and  house  of  representatives. 

4. — 1.  The  senate  will  be  considered 
with  reference  to  the  qualification  of  the 
electors  ;  the  qualification  of  the  members ; 
the  length  of  time  for  which  they  are 
elected  ;  and  the  time  of  their  election.  1. 
In  elections  by  the  citizens,  every  white 
freeman  of  the  age  of  twenty-one  years 
having  resided  in  this  state  one  year,  and 
in  the  election  district  where  he  offers  to 
vote  ten  days  immediately  preceding  such 
election,  and  within  two  years  paid  a  state 
or  county  tax,  which  shall  have  been 
assessed  at  least  ten  days  before  the  elec- 
tion, shall  enjoy  the  rights  of  an  elector. 
But  a  citizen  of  the  United  States  who  had 
previously  been  a  qualified  voter  of  this 
state  and  removed  therefrom  and  returned, 
and  who  shall  have  resided  in  the  election 
district  and  paid  taxes  as  aforesaid,  shall  be 
entitled  to  vote  after  residing  in  the  state 
six  months :  Provided,  that  white,  freemen, 
citizens  of  the  United  States,  between  the 
ages  of  twenty-one  and  twenty-two  years, 
and  having  resided  in  the  state  one  year, 
and  in  the  election  district  ten  days  as 
aforesaid,  shall  be  entitled  to  vote  although 
they  shall  not  have  paid  taxes.  Art.  3,  s. 
1.    2.  No  person  shall  be  a  senator  who 
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shall  not  have  attained  the  age  of  twenty- 
five  years,  and  have  been  a  citizen  and  in- 
habitant of  the  state  four  years  next  before 
his  election,  and  the  last  year  thereof  an  in- 
habitant of  the  district  for  which  he  shall 
be  chosen,  unless  he  shall  have  been  absent 
on  the  public  business  of  the  United  States 
or  of  this  state ;  and  no  person  elected  as 
aforesaid,  shall  hold  the  said  office  after 
he  shall  have  removed  from  such  district. 
Art.  1,  s.  8.  3.  The  number  of  senators 
shall  never  be  less  than  one-fourth,  nor 
greater  than  one-third  of  the  number  of 
representatives.  Art.  1,  s.  6.  4.  The 
senators  hold  their  office  for  three  years. 
5.  Their  election  takes  place  on  the  second 
Tuesday  of  October,  one-third  of  the  senate 
each  year. 

5. — 2.  The  house  of  representatives  will 
be  treated  of  in  the  same  manner  which  has 
been  observed  in  considering  the  senate. 
1.  The  electors  are  qualified  in  the  same 
manner  as  the  electors  of  the  senate.  2. 
No  person  shall  be  a  representative  who 
shall  not  have  attained  the  age  of  twenty- 
one  years,  and  have  been  a  citizen  and  in- 
habitant of  the  state  three  years  next  pre- 
ceding his  election,  and  the  last  year 
thereof  an  inhabitant  of  the  district  in  and 
for  which  he  shall  be  chosen  a  representa- 
tive, unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  States  or 
of  this  state.  Art.  1,  s.  3.  3.  The  num- 
ber of  representatives  shall  never  be  less 
than  sixty,  nor  greater  than  one  hundred. 
Art.  1,  s.  4.  4.  They  are  elected  yearly. 
5.  Their  election  is  on  the  second  Tuesday 
of  October,  yearly. 

6. — 2d.  The  supreme  executive  power  of 
this  commonwealth  is  vested  in  a  governor. 
1.  He  is  elected  by  the  electors  of  the 
legislature.  2.  He  must  be  at  least  thirty 
years  of  age,  and  have  been  a  citizen  and  an 
inhabitant  of  the  state  seven  years  next  be- 
fore his  election,  unless  he  shall  have  been 
absent  on  the  public  business  of  the  United 
States  or  of  this  state.  Art.  2,  s.  4.  3. 
The  governor  shall  hold  his  office  during 
three  years  from  the  third  Tuesday  of 
January  next  ensuing  his  election,  and  shall 
not  be  capable  of  holding  it  longer  than  six 
in  any  term  of  nine  years.  Art.  2,  s.  3. 
4.  His  principal  duties  are  enumerated  in 
the  second  article  of  the  constitution,  as 
follows:  The  governor  shall  at  stated 
times  receive  for  his  services  a  compensation 
which  shall  be  neither  increased  or  dimin- 
ished during  the  period  for  which  he  shall 


have  been  elected.  He  shall  be  com- 
mander-in-chief of  the  army  and  navy  of 
this  commonwealth,  and  of  the  militia,  ex- 
cept when  they  shall  be  called  into  the 
actual  service  of  the  United  States.  He 
shall  appoint  a  secretary  of  the  common- 
wealth during  pleasure ;  and  he  shall  nomi- 
nate, and  by  and  with  the  advice  and  con- 
sent of  the  senate  appoint,  all  judicial 
officers  of  courts  of  record,  unless  otherwise 
provided  for  in  this  constitution.  He  shall 
have  power  to  fill  all  vacancies  that  may 
happen  in  such  judicial  offices  during  the 
recess  of  the  senate,  by  granting  commis- 
sions which  shall  expire  at  the  end  of  their 
next  session  :  Provided,  that  in  acting  on 
executive  nominations  the  senate  shall  sit 
with  open  doors,  and  in  confirming  or  reject- 
ing the  nominations  of  the  governor,  the 
vote  shall  be  taken  by  yeas  and  nays.  He 
shall  have  power  to  remit  fines  and  for- 
feitures, and  grant  reprieves  and  pardons* 
except  in  cases  of  impeachment.  He  may 
requir  information  in  writing  from  the 
officers  in  the  executive  department,  upon 
any  subject  relating  to  the  duties  of  their 
respective  offices.  He  shall,  from  time  to 
time,  give  to  the  general  assembly  informa- 
tion of  the  state  of  the  commonwealth,  and 
recommend  to  their  consideration  such  mea- 
sures as  he  shall  judge  expedient.  He  may, 
on  extraordinary  occasions,  convene  the 
general  assembly  ;  and,  in  case  of  disagree- 
ment between  the  two  houses  with  respect 
to  the  time  of  adjournment,  adjourn  them 
to  such  time  as  he  shall  think  proper,  not 
exceeding  four  months.  He  shall  take  care 
that  the  laws  be  faithfully  executed.  In 
case  of  the  death  or  resignation  of  the 
governor,  or  of  his  removal  from  office,  the 
speaker  of  the  senate  shall  exercise  the 
office  of  governor  until  another  governor 
shall  be  duly  qualified ;  but  in  such  case 
another  governor  shall  be  chosen  at  the 
next  annual  election  of  representatives, 
unless  such  death,  resignation  or  removal 
shall  occur  within  three  calendar  months, 
immediately  preceding  such  next  annual 
election,  in  which  case  a  governor  shall  be 
chosen  at  the  second  succeeding  annual 
election  of  representatives.  And  if  the  trial 
of  a  contested  election  shall  continue  longer 
than  until  the  third  Monday  of  January 
next  ensuing  the  election  of  governor,  the 
governor  of  the  last  year,  or  the  speaker  of 
the  senate  who  may  be  in  the  exercise  of 
the  executive-  authority,  shall  continue 
therein  until  the  determination  of  such  con- 
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tested  election,  and  until  a  governor  shall 
be  duly  qualified  as  aforesaid. 

7.— 3d.  The  judicial  power  of  the  com- 
monwealth is  vested  by  the  fifth  article  of 
the  constitution  as  follows  : 

§  1.  The  judicial  power  of  this  common- 
wealth shall  be  vested  in  a  supreme  court, 
in  courts  of  oyer  and  terminer  and  general 
jail  delivery,  in  a  court  of  common  pleas, 
orphans'  court,  register's  court,  and  a  court 
of  quarter  sessions  of  the  peace,  for  each 
county ;  in  justices  of  the  peace,  and  in  such 
other  courts  as  the  legislature  may  from 
time  to  time  establish. 

8. — §  2.  By  an  amendment  to  this  con- 
stitution, the  judges  of  the  supreme  court,  of 
the  several  courts  of  common  pleas,  and  of 
such  other  courts  of  record  as  are  or  shall  be 
established  by  law,  shall  be  elected  by  the 
qualified  electors,  as  provided  by  act  of  April 
15, 1851.  Pam.  Laws,  648.  The  judges  of 
the  supreme  court  shall  hold  their  offices 
for  the  term  of  fifteen  years  if  they  shall  so 
long  behave  themselves  well.  The  presi- 
dent judges  of  the  several  courts  of  common 
pleas  and  of  such  other  courts  of  record  as 
are  or  shall  be  established  by  law,  and  all 
other  judges  required  to  be  learned  in  the 
law,  shall  hold  their  offices  for  the  term  of 
ten  years  if  they  shall  so  long  behave  them- 
selves well.  The  associate  judges  of  the 
courts  of  common  pleas  shall  hold  their 
offices  for  the  term  of  five  years  if  they  shall 
so  long  behave  themselves  well.  But  for 
any  reasonable  cause  which  shall  not  be 
sufficient  ground  of  impeachment,  the 
governor  may  remove  any  of  them  on  the 
address  of  two-thirds  of  each  branch  of  the 
legislature.  The  judges  of  the  supreme 
court  and  the  presidents  of  the  several 
courts  of  common  pleas,  shall  at  stated 
times  receive  for  their  services  an  adequate 
compensation  to  be  fixed  by  law,  which 
shall  not  be  diminished  during  their  con- 
tinuance in  office,  but  they  shall  receive  no 
fees  or  perquisites  of  office*  nor  hold  any 
other  office  of  profit  under  this  common- 
wealth. 

9. — §  3.  Until  otherwise  directed  by 
law,  the  courts  of  common  pleas  shall  con- 
tinue as  at  present  established.  Not  more 
than  five  counties  shall  at  any  time  be  in- 
cluded in  one  judicial  district  organized  for 
said  courts. 

10. — §  4.  The  jurisdiction  of  the  su- 
preme court  shall  extend  over  the  state; 
and  the  judges  thereof  shall,  by  virtue  of 
their  offices  be  justices  of  oyer  and  termi- 


ner and  general  jail  delivery,  in  the  several 
counties. 

11. — §  5.  The  judges  of  the  court  of 
common  pleas,  in  each  county,  shall,  by 
virtue  of  their  offices,  be  justices  of  oyer 
and  terminer  and  general  jail  delivery,  for 
the  trial  of  capital  and  other  offenders 
therein ;  any  two  of  the  said  judges,  the 
president  being  one,  shall  be  a  quorum ;  but 
they  shall  not  hold  a  court  of  oyer  and  ter- 
miner, or  jail  delivery,  in  any  county,  when 
the  judges  of  the  supreme  court,  or  any  of 
them,  shall  be  sitting  in  the  same  county. 
The  party  accused,  as  well  as  the  common- 
wealth, may,  under  such  regulations  as  shall 
be  prescribed  by  law,  remove  the  indict* 
ment  and  proceedings,  or  a  transcript 
thereof,  into  the  supreme  court. 

12.— §  6.  The  supreme  court,  and  the 
several  courts  of  common  pleas,  shall,  be- 
sides the  powers  heretofore  usually  exercised 
by  them,  have  the  power  of  a  court  of  chan- 
cery, so  far  as  relates  to  the  perpetuating 
of  testimony,  the  obtaining  of  evidence  from 
places  not  within  the  state,  and  the  care  of 
the  persons  and  estates  of  those  who  are 
non  compotes  mentis.  And  the  legislature 
shall  vest  in  the  said  courts  such  other 
powers  to  grant  relief  in  equity,  as  shall  be 
found  necessary;  and  may,  from  time  to 
time,  enlarge  or  diminish  those  powers,  or 
vest  them  in  such  other  courts  as  they  shall 
judge  proper  for  the  due  administration  of 
justice. 

13. — §  7.  The  judges  of  the  court  of 
common  pleas  of  each  county,  any  two  of 
whom  shall  be  a  quorum,  shall  compose  the 
court  of  quarter  sessions  of  the  peace,  and 
orphans'  court  thereof :  and  the  register  of 
wills,  together  with  the  said  judges,  or  any 
two  of  them,  shall  compose  the  register's 
court  of  each  county. 

14. — §  8.  The  judges  of  the  court*  of 
common  pleas  shall,  within  their  respective 
counties,  have  the  like  powers  with  the 
judges  of  the  supreme  court,  to  issue  writs 
of  certiorari  to  the  justices  of  the  peace, 
and  to  cause  their  proceedings  to  be  brought 
before  them,  and  the  like  right  and  justice 
to  be  done. 

15. — §  9.  The  president  of  the  court 
in  each  circuit  within  such  circuit,  and  the 
judges  of  the  court  of  common  pleas  within 
their  respective  counties,  shall  bo  justices 
of  the  peace,  so  far  as  relates  to  criminal 
matters. 

16. — §  10.  A  register's  office,  for  the 
probate  of  wills  and  granting  letters  of  ad- 
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ministration,  and  an  office  for  the  recording 
of  deeds,  shall  bo  kept  in  each  county. 

17. — §  11.  The  style  of  all  process  shall 
be  "  The  commonwealth  of  Pennsylvania.'9 
All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  common- 
wealth of  Pennsylvania,  and  oonolude, 
"  against  the  peace  and  dignity  of  the 
same." 

PENNY.  The  name  of  an  English  coin, 
of  the  value  of  one-twelfth  part  of  a  shilling. 
While  the  United  States  were  colonies, 
each  adopted  a  monetary  system  composed 
of  pounds,  shillings,  and  pence.  The  penny 
varied  in  value  in  the  different  colonies. 

PENNYWEIGHT.  A  troy  weight 
which  weighs  twenty-four  grains,  or  one- 
twentieth  part  of  an  ounce.    Vide  Weights. 

PENSION.  A  stated  and  certain  allow- 
ance granted  by  the  government  to  an  in- 
dividual, or  those  who  represent  him,  for 
valuable  services  performed  by  him  for  the 
country.  The  government  of  the  United 
States  has,  by  general  laws,  granted  pen- 
sions to  revolutionary  soldiers;  vide  1 
Story's  Laws  U.  S.  68, 101,  224,  304, 363, 
371,  451 ;  2  Id.  903,  915,  983,  1008, 
1240;  8  Id.  1662,  1747,  1778,  1794, 
1825, 1927 ;  4  Id.  2112, 2270,  2329, 2836, 
2366 ;  to  naval  officers  and  sailors ;  1  Stor. 
L.  U.  S.  474,  677,  769;  2  Id.  1284;  3 
Id,  1565;  to  the  army  generally;  1  Id. 
360,  412,  448 ;  2  Id.  833 ;  8  Id.  1573 ;  to 
the  militia  generally ;  1  Id.  255,  360,  412, 
488 ;  2  Id.  1382 ;  3  Id.  1873 ;  in  the  Semi- 
nole war.    3  Id.  1706. 

PENSIONER.  One  who  is  supported 
by  an  allowance  at  the  will  of  another.  It 
is  more  usually  applied  to  him  who  receives 
an  annuity  or  pension  from  the  government. 

PEONIA,  Spanish  law.  A  portion  of 
land  which  was  formerly  given  to  a  simple 
soldier,  on  the  conquest  of  a  country.  It 
is  now  a  quantity  of  land,  of  different  size 
in  different  provinces.  In  the  Spanish  pos- 
sessions in  America,  it  measured  fifty  feet 
front  and  one  hundred  feet  deep.  2  White's 
Coll.  49 ;  12  Pet.  444,  notes. 

PEOPLE.  A  state ;  as,  the  people  of 
the  state  of  New  York ;  a  nation  in  its  col- 
lective and  political  oapacity.  4  T.  R.  783. 
See  6  Pet.  S.  C.  Rep.  467. 

2.  The  word  people  occurs  in  a  policy 
of  insurance.  The  insurer  insures  against 
"  detainments  of  all  kings,  princes  and 
people."  He  is  not  by  this  understood  to 
msure  against  any  promiscuous  or  lawless 
rabble  which  may  be  guilty  of  attacking  or 


detaining  a  ship.  2  Marsh.  Ins.  508.  Vide 
Body  politic;  Nation. 

PER.  By.  When  a  writ  of  entry  is 
sued  out  against  the  alienee,  or  descendant 
of  the  original  disseisor,  it  is  then  said  to 
be  brought  in  the  per,  because  the  writ 
states  that  the  tenant  had  not  the  entry  but 
by  the  original  wrong  doer.  3  Bl.  Com. 
181.     See  Entry,  writ  of. 

Per  capita,  by  the  head  or  polls.  This 
term  is  applied  when  an  estate  is  to  be  di- 
vided share  and  share  alike.  For  example, 
if  a  legacy  be  given  to  the  issue  of  A  B, 
and  A  6  at  the  time  of  his  death,  shall  have 
two  children  and  two  grandchildren,  his 
estate  shall  be  divided  into  four  parts,  and 
the  children  and  grandchildren  shall  each 
have  one  of  them.  3  Yes.  257 ;  13  Ves. 
344.     Vide  1  Rop.  on  Leg.  126, 130. 

Per  and  cm.  When  a  writ  of  entry  is 
brought  against  a  second  alienee  or  descend- 
ant from  tibe  disseisor,  it  is  said  to  be  in  the 
per  and  cui,  because  the  form  of  the  writ 
is  that  the  tenant  had  not  entry  but  by  and 
under  a  prior  alienee,  to  whom  the  intruder 
himself  demised  it.  2  Bl.  Com.  181.  See 
Entry,  writ  of. 

Per  fraudem.  A  replication  to  a  plea 
where  something  has  been  pleaded  which 
would  be  a  discharge,  if  it  had  been  hon- 
estly pleaded,  that  such  a  thing  has  been 
obtained  by  fraud ;  for  example,  where  on 
debt  on  a  statute,  the  defendant  pleads  a 
prior  action  depending,  if  such  action  has 
been  commenced  by  fraud  the  plaintiff  may 
reply  per  fraudem.     2  Chit.  PL  *675. 

Per  infortunium,  criminal  law.  Ho- 
micide per  infortunium,  or  by  misadven- 
ture, is  said  to  take  place  when  a  man  in 
doing  a  lawful  act,  without  any  intent  to 
hurt,  unfortunately  kills  another.  Hawk, 
bk.  1,  c.  11 ;  Foster,  258,  259 ;  3  Inst.  56. 

Per  minas.  By  threats.  When  a  man 
is  compelled  to  enter  into  a  contract  by 
threats  or  menaces,  either  for  fear  of  loss 
of  life,  or  mayhem,  he  may  avoid  it  after- 
wards. 1  Bl.  Com.  131 ;  Bac.  Ab.  Duress; 
Id.  Murder  A.     See  Duress. 

Per  my  et  per  tout.  By  every  part 
or  parcel  and  by  the  whole.  A  joint  tenant 
of  lands  is  said  to  be  seised  per  my  et  per 
tout.  Litt.  s.  288.  See  7  Mann.  &  Gr. 
172,  note  c. 

Per  quot>,  pleading.  By  which ;  whereby. 

2.  When  the  plaintiff  sues  for  an  injury 
to  his  relative  rights,  as  for  beating  his 
wife,  his  child,  or  his  servant,  it  is  usual  to 
lay  the  injury  with  a  per  quod.    In  such 
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case,  after  complaining  of  the  injury,  say  to 
the  wife,  the  declaration  proceeds,  "  inso- 
much that  the  said  E  F,  (the  wife,)  by 
means  of  the  premises,  then  and  there  be- 
came and  was  sick,  sore,  lame,  and  disor- 
dered, and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  hitherto,  whereby 
he,  the  said  A  B,  (the  plaintiff,)  lost,"  &c. 
2  Chit.  PI.  422 ;  .3  Bl.  Com.  140.  It  seems 
that  the  per  quod  is  not  traversable.  1 
Saund.  298;  1  Ld.  Raym.  410;  2  Eeb. 
607 ;  1  Saund.  23,  note  5. 

Per  stirpes.    By  stock ;  by  roots. 

2.  When,  for  example,  a  man  dies  in- 
testate, leaving  children  and  grandchildren, 
whose  parents  are  deceased,  the  estate  is  to 
be  divided  not  per  capita,  that  is,  by  each 
of  the  children  and  grandchildren  taking  a 
share,  but  per  stirpes,  by  each  of  the  chil- 
dren taking  a  share,  and  the  grandchildren, 
the  children  of  a  deceased  child,  taking  a 
share  to  be  afterwards  divided  among  them- 
selves per  capita, 

PERAMBULATIONE  FACIENDA, 
WRIT  DE,  Eng.  law.  The  name  of  a 
writ  which  is  sued  by  consent  of  both  par- 
ties, when  they  are  in  doubt  as  to  the  bounds 
of  their  respective  estates ;  it  is  directed  to 
the  sheriff  to  make  perambulation,  and  to 
set  the  bounds  and  limits  between  them  in 
certainty.     F.  N.  B.  309. 

2.  "  The  writ  de  perambulation*  faciendd 
is  not  known  to  have  been  adopted  in  prac- 
tice in  the  United  States,"  says  Professor 
G-reenleaf,  Ev.  §  146  note,  "  but  in  several 
of  the  states,  remedies  somewhat  similar  in 
principle  have  been  provided  by  statutes." 

PERCH,  measure.  The  length  of  sixteen 
feet  and  a  half :  a  pole  Or  rod  of  that  length. 
Forty  perches  in  length  and  four  in  breadth 
make  an  acre  of  land. 

PERDONATIO  UTLAGARLE,  Eng. 
law.  A  pardon  for  a  man  who,  for  con- 
tempt in  not  yielding  obedience  to  the  pro- 
cess of  the  king's  courts,  is  outlawed,  and 
afterwards,  of  his  own  accord,  surrenders. 

PEREGRINI,  civil  law.  Under  the 
denomination  of  peregrini  were  compre- 
hended all  who  did  not  enjoy  any  capacity 
of  the  law,  namely,  slaves,  alien  enemies, 
and  such  foreigners  as  belonged  to  nations 
with  which  the  Romans  had  not  established 
relations.     Sav.  Dr.  Rom.  §  66. 

PEREMPTORY.  Absolute ;  positive.  A 
final  determination  to  act  without  hope  of 
renewing  or  altering.  Joined  to  a  substan- 
tive, this  word  is  frequently  used  in  law ; 
as  peremptory  action ;  F.  N.  B.  35, 38, 104, 


108 ;  peremptory  nonsuit ;  Td.  5, 11 ;  pe- 
remptory exception ;  Bract,  lib.  4,  c.  20 ; 
peremptory  undertaking;  3  Chit.  Pract. 
112,  793  ;  peremptory  challenge  of  jurors, 
which  is  the  right  to  challenge  without  as- 
signing any  cause.  Inst.  4,  13,  9 ;  Code, 
7,  50, 2 ;  Id.  8, 36,  8 ;  Dig.  5, 1, 70  et  73. 

Peremptory  defence,  equity,  plead- 
ing. A  defence  which  insists  that  the 
plaintiff  never  had  the  right  to  institute  the 
suit,  or  that  if  he  had,  the  original  right  is 
extinguished  or  determined.  4  Bouv.  Inst, 
n.  4206. 

Peremptory  plea,  pleading.  A  plea 
which  denies  the  plaintiff's  cause  of  action. 
3  Bouv.  Inst.  n.  2891.    Vide  Plea. 

PERFECT.     Something  complete. 

2.  This  term  is  applied  to  obligations 
in  order  to  distinguish  those  which  may  be 
enforced  by  law,  which  are  called  perfect, 
from  those  which  cannot  be  so  enforced, 
which  are  said  to  be  imperfect.  Vide  Im- 
perfect; Obligations. 

PERFIDY.  The  act  of  one  who  has  en- 
gaged his  faith  to  do  a  thing,  and  does  not 
do  it,  but  does  the  contrary.    Wolff,  §  390. 

PERFORMANCE.  The  act  of  doing 
something ;  the  thing  done  is  also  called  a 
performance ;  as,  Paul  is  exonerated  from 
the  obligation  of  his  contract  by  its  per- 
formance. 

2.  When  a  contract  has  been  made  by 
parol,  which,  under  the  statute  of  frauds  and 
perjuries,  could  not  be  enforced,  because  it 
was  not  in  writing,  and  the  party  seeking  to 
avoid  it,  has  received  the  whole  or  a  part 
performance  of  such  agreement,  he  cannot 
afterwards  avoid  it ;  14  John.  15  ;  S.  C. 
1  John.  Ch.  R.  273 ;  and  such  part  per- 
formance will  enable  the  other  party  to 
prove  it  aliunde.  1  Pet.  C.  C.  R.  380 ; 
1  Rand.  R.  165  ;  1  Blackf.  R.  58 ;  2  Day, 
R.  255 ;  1  Desaus.  R.  350  ;  5  Day,  R.  67 ; 
1  Binn.  R.  218;  3  Paige,  R.  545;  1 
John.  Ch.  R.  131, 146.  Vide  Specific  per- 
formance. 

PERIL.  The  accident  by  which  a  thing 
is  lost.     Lee.  Dr.  Rom.  §  911. 

PERILS  OF  THE  SEA,  contracts. 
Bills  of  lading  generally  contain  an  excep- 
tion that  the  carrier  shall  not  be  liable  for 
"  perils  of  the  sea."  What  is  the  precise 
import  of  this  phrase  is  not  perhaps  very  ex- 
actly settled.  In  a  strict  sense,  the  words 
perils  of  the  sea,  denote  the  natural  ac- 
cidents peculiar  to  the  sea ;  but  in  more 
than  one  instance  they  have  been  held  to 
extend  to  events  not  attributable  to  natural 
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causes.  For  instance,  they  have  been  held 
to  include  a  capture  by  pirates  on  the  high 
sea ;  and  a  case  of  loss  by  collision  by  two 
ships,  where  no  blame  is  imputable  to  either, 
or  at  all  events  not  to  the  injured  ship. 
Abbott  on  Sh.  P.  3,  c.  4,  §  1,  2,  3,  4,  5,  6 ; 
Park.  Ins.  c.  3 ;  Marsh.  Ins.  B.  1,  c.  7,  p. 
214 ;  1  Bell's  Comm.  579 ;  3  Kent's  Comm. 
251,  n.  (a) ;  3  Esp.  R.  67. 

2.  It  has  indeed  been  said,  that  by  perils 
of  the  sea  are  properly  meant  no  other  than 
inevitable  perils  or  accidents  upon  the  sea, 
and,  that  by  such  perils  or  accidents  com- 
mon carriers  are,  prima  facie,  excused, 
whether  there  be  a  bill  of  lading  containing 
the  expression  of  "  peril  of  the  sea,"  or  not. 
1  Conn.  Rep.  487. 

3.  It  seems  that  the  phrase  perils  of  the 
sea,  on  the  western  waters  of  the  United 
States,  signifies  and  includes  perils  of  the 
river.     3  Stew.  &  Port.  176. 

4.  If  the  law  be  so,  then  the  decisions 
upon  the  meaning  of  these  words  become 
important  in  a  practical  view  in  all  cases  of 
maritime  or  water  carriage. 

5.  It  seems  that  a  loss  occasioned  by 
leakage,  which  is  caused  by  rats  gnawing  a 
hole  in  the  bottom  of  the  vessel,  is  not, 
in  the  English  law,  deemed  a  loss  by  peril  of 
the  sea,  or  by  inevitable  casualty.  1  Wils. 
R.  281 ;  4  Campb.  R.  203.  But  if  the 
master  had  used  all  reasonable  precautions 
to  prevent  such  loss,  as*  by  having  a  cat  on 
board,  it  seems  agreed,  it  would  be  a  peril 
of  the  sea,  or  inevitable  accident.  Abbott 
on  Shipp.  p.  3,  c.  3,  §  9  ;  but  see  3  Kent's 
Comm.  243,  and  note  c.  In  conformity  to 
this  rule,  the  destruction  of  goods  at  sea  by 
rats  has,  in  Pennsylvania,  been  held  a  peril 
of  the  sea,  where  there  has  been  no  default 
in  the  carrier.  1  Binn.  592.  But  see  6 
Cowen,  It  266,  and  3  Kent's  Com.  248,  n. 
c.  On  the  other  hand,  the  destruction  of 
a  ship's  bottom  by  worms  in  the  course  of  a 
voyage,  has,  both  in  America  and  England, 
been  deemed  not  to  be  a  peril  of  the  sea, 
upon  the  ground,  it  would  seem,  that  it  is  a 
loss  by  ordinary  wear  and  decay.  Park,  on 
Ins.  o.  3  ;  1  Esp.  R.  444  ;  2  Mass.  R.  429 ; 
but  see  2  Cain.  R.  85.  See  generally,  Ad 
of  God;  Fortuitous  Event;  Marsh.  Ins. 
ch.  7  ;  and  ch.  12,  §  1 ;  Hildy  on  Mar. 
Ins.  270. 

PERIPHRASIS.  Circumlocution;  the 
use  of  other  words  to  express  the  sense  of 
one. 

2.  Some  words  are  so  technical  in  their 
meaning  that  in  charging  offences  in  indict- 


ments they  must  be  used  or  the  indictment 
will  not  be  sustained ;  for  example,  an  indict- 
ment for  treason  must  contain  the  word 
traitorously;  (q.  v.)  an  indictment  for  bur- 
glary, burglariously;  (q.  v.)  and  feloniously 
(q.  v.)  must  be  introduced  into  every  indict- 
ment for  felony.  1  Chitty's  Cr.  Law,  242 ; 
3  Inst.  15 ;  Carth.  319 ;  2  Hale,  P.  0. 172 ; 
184 ;  4  Bl.  Com.  307  ;  Hawk.  B.  2,  c.  25, 
s.  55  ;  1  East  P.  C.  115  ;  Bac.  Ab.  Indict- 
ment, G  1 ;  Com.  Dig.  Indictment,  G  6 ; 
Cro.  C.  C.  37. 

TO  PERISH.  To  come  to  an  end ;  to 
cease  to  be  ;  to  die. 

2.  What  has  never  existed  cannot  be 
said  to  have  perished. 

3.  When  two  or  more  persons  die  by  the 
same  accident,  as  a  shipwreck,  no  presumption 
arises  that  one  perished  before  the  other. 
Vide  Death;  Survivorship. 

PERISHABLE  GOODS.  Goods  which 
are  lessened  in  value  and  become  worse  by 
being  kept.    Vide  Bona  Peritura. 

PERJURY,  crim.  law.  This  offence  at 
common  law  is  defined  to  be  a  wilful  false 
oath,  by  one  who  being  lawfully  required  to 
depose  the  truth  in  any  judicial  proceedings, 
swears  absolutely  in  a  matter  material  to 
the  point  in  question,  whether  he  be  be- 
lieved or  not. 

2.  If  we  analyze  this  definition  we  will 
find,  1st.  That  the  oath  must  be  wilful. 
2d.  That  it  must  be  false.  3d.  That  the 
party  was  lawfully  sworn.  4th.  That  the  pro- 
ceeding was  judicial.  5th.  That  the  asser- 
tion was  absolute.  6th.  That  the  falsehood 
was  material  to  the  point  in  question. 

3. — 1.  The  intention  must  be  wilful. 
The  oath  must  be  taken  and  the  falsehood 
asserted  with  deliberation,  and  a  conscious- 
ness of  the  nature  of  the  statement  made ; 
for  if  it  has  arisen  in  consequence  of  inad- 
vertency, surprise  or  mistake  of  the  import 
of  the  question,  there  was  no  corrupt  motive ; 
Hawk.  B.  1,  c.  69,  s.  2  ;  but  one  who  swears 
wilfully  and  deliberately  to  a  matter  which 
he  rashly  believes,  which  is  false,  and  which 
he  had  no  probable  cause  for  believing,  is 
guilty  of  perjury.  6  Binn.  R.  249.  See 
1  Baldw.  370  ;  1  Bailey,  50. 

4. — 2.  The  oath  must  be  false,  The 
party  must  believe  that  what  he  is  swearing 
is  fictitious  ;  for,  if  intending  to  deceive,  he 
asserts  that  which  may  happen  to  be  true, 
without  any  knowledge  of  the  fact,  he  is 
equally  criminal,  and  the  accidental  truth 
of  his  evidence  will  not  excuse  him.  3  Inst. 
1 166  ;  Hawk.  B.  1,  c.  69,  s.  6. 
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5. — 3.  The  party  must  be  lawfully  sworn. 
The  person  by  whom  the  oath  is  adminis- 
tered must  have  competent  authority  to  re- 
ceive it ;  an  oath,  therefore,  taken  before  a 
private  person,  or  before  an  officer  having 
no  jurisdiction,  will  not  amount  to  perjury. 

3  Inst.  166 ;  1  Johns.  R.  498 ;  9  Cowen, 
R.  30 ;  3  M'Cord,  R.  308  j  4  M'Cord,  K. 
165 ;  2  Russ.  on  Cr.  520  ;  3  Carr.  &  Payne, 
419 ;  S.  C.  14  Eng.  Com.  Law  Rep.  376 ; 
2  Chitt.  Cr.  Law,  304;  4  Hawks,  182;  1 
N.  &  M.  546 ;  3  M'Cord,  308 ;  2  Hayw. 
56 ;  8  Pick.  453. 

6. — 4.  The  proceedings  must  be  judicial. 
Proceedings  before  those  who  are  in  any 
way  entrusted  with  the  administration  of 
justice,  in  respect  of  any  matter  regularly 
before  them,  are  considered  as  judicial  for 
this  purpose.  2  Chitt.  Crim.  C.  303  ;  2 
Russ.  on  Cr.  518  ;  Hawk.  B.  1,  c.  69,  s.  3. 
Vide  3  Yeates,  R.  414 ;  9  Pet.  Rep.  238. 
Perjury  cannot  therefore  be  committed  in  a 
case  of  which  the  court  had  no  jurisdiction. 

4  Hawks,  182 ;  2  Hayw.  56 ;  3  M'Cord, 
808 ;  8  Pick.  453 :  1  N.  &  McC.  546. 

7. — 5.  The  assertion  must  be  absolute. 
If  a  man,  however,  swears  that  he  believes 
that  to  be  true  which  he  knows  to  be  false, 
it  will  be  perjury.  2  Russ.  on  Cr.  518  ;  3 
Wils.  427 ;  2  Bl.  Rep.  881 ;  1  Leach,  242 ; 
6  Binn.  Rep.  249 ;  Lofft's  Gilb.  Ev.  662. 

8. — 6.  The  oath  must  be  material  to  the 
question  depending.  Where  the  facts  sworn 
to  are  wholly  foreign  from  the  purpose  and 
altogether  immaterial  to  the  matter  in 
question,  the  oath  does  not  amount  to  a 
legal  perjury.  2  Russel  on  Cr.  521 ;  3 
Inst.  167 ;  8  Ves.  jun.  35 ;  2  Rolle,  41, 
42,  369 ;  1  Hawk.  B.  1,  o.  69,  s.  8  ;  Bac. 
Ab.  Perjury,  A ;  2  N.  &  M.  1 18 ;  2  Mis. 
R.  158.  Nor  can  perjury  be  assigned  upon 
the  valuation  under  oath,  of  a  jewel  or 
other  thing,  the  value  of  which  consists  in 
estimation.     Sid.  146  ;  1  Keble,  510. 

9.  It  is  not  within  the  plan  of  this  work 
to  cite  all  the  statutes  passed  by  the  gene- 
ral government,  or  the  several  states  on  the 
subject  of  perjury.  It  is  proper,  however, 
here  to  transcribe  a  part  of  the  13  th  sec- 
tion of  the  act  of  congress  of  March  3, 
1825,  which  provides  as  follows :  "  If  any 
person  in  any  case,  matter,  hearing,  or 
other  proceeding,  when  an  oath  or  affirma- 
tion snail  be  required  to  be  taken  or  ad- 
ministered under  or  by  any  law  or  laws  of 
the  United  States,  shall,  upon  the  taking  of 
such  oath  or  affirmation,  knowingly  and 
willingly  swear  or  affirm  falsely,  every  per- 


son, so  offending,  shall  be  deemed  guilty  of 
perjury,  and  shall,  on  conviction  thereof,  be 
punished  by  fine,  not  exceeding  two  thou- 
sand dollars,  and  by  imprisonment  and  con- 
finement to  hard  labor,  not  exceeding  five 
years,  according  to  the  aggravation  of  the 
offence.  And  if  any  person  or  persons  shall 
knowingly  or  willingly  procure  any  such 
perjury  to  be  committed,  every  person  so 
offending  shall  be  deemed  guilty  of  suborna- 
tion of  perjury,  and  shall  on  conviction 
thereof,  be  punished  by  fine,  not  exceeding 
two  thousand  dollars,  and  by  imprisonment 
and  confinement  to  hard  labor,  not  exceed- 
ing five  years,  according  to  the  aggravation 
of  the  offence." 

10.  In  general  it  may  be  observed  that 
a  perjury  is  committed  as  well  by  making  a 
false  affirmation,  as  a  false  oath.  Vide,  gene- 
rally, 16  Vin.  Abr.  307 ;  Bac.  Abr.  h.  t.; 
Com.  Dig.  Justices  of  the  Peace,  B  102  to 
106 ;  4  Bl.  Com.  137  to  139  ;  3  Inst.  163 
to  168 ;  Hawk.  B.  1,  c.  69 ;  Russ.  on  Cr. 
B.  5,  c.  1 ;  2  Chitt.  Cr.  L.  o.  9 ;  Roscoe  on 
Cr.  Ev.  h.  t.;  Burn's  J.  h.  t.;  Williams'  J. 
h.  t. 

PERMANENT  TRESPASSES.  When 
trespasses  of  one  and  the  same  kind,  are 
committed  on  several  days,  and  are.  in  their 
nature  capable  of  renewal  or  continuation, 
and  are  actually  renewed  or  continued  from 
day  to  day,  so  that  the  particular  injury, 
done  on  each  particular  day,  cannot  be  dis- 
tinguished from  what  was  done  on  another 
day,  these  wrongs  are  called  permanent  tres- 
passes. In  declaring  for  such  trespasses 
they  may  be  laid  with  a  continuando.  3  Bl. 
Com.  212 ;  Bac.  Ab.  Trespass,  B  2 ;  Id.  I 
2 ;  1  Saund.  24,  n.  1.  Vide  Continuando; 
Trespass 

PERMISSION.  A  license  to  do  a  thing; 
an  authority  to  do  an  act  which  without 
such  authority  would  have  been  unlawful. 
A  permission  differs  froni  a  law,  it  is  a 
check  upon  the  operations  of  the  law. 

2.  Permissions  are  express  or  implied. 
1.  Express  permissions  derogate  from  some- 
thing which  before  was  forbidden,  and  may 
operate  in  favor  of  one  or  more  persons,  or 
for  the  performance  of  one  or  more  acts,  or 
for  a  longer  or  shorter  time.  2.  Implied, 
are  those  which  arise  from  the  fact  that  the 
law  has  not  forbidden  the  act  to  be  done. 

3.  But  although  permissions  de  not 
operate  as  laws,  in  respect  of  those  persons 
in  whose  favor  they  are  granted ;  yet  they 
are  laws  as  to  others.     See  License. 

PERMISSIVE.     Allowed;  that  which 
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may  be  done ;  as  permissive  waste,  which  is 
the  permitting  real  estate  to  go  to  waste ; 
when  a  tenant  is  bound  to  repair  he  is  pun- 
ishable for  permissive  waste.  2  Bouv.  Inst, 
n.  2400.     See  Waste. 

PERMIT.  A  license  or  warrant  to  do 
something  not  forbidden  by  law ;  as,  to  land 
goods  imported  into  the  United  States,  after 
die  duties  have  been  paid  or  secured  to  be 
paid.  Act  of  Gong,  of  2d  March,  1799,  s. 
49,  cl.  2.  See  form  of  such  a  permit,  Gord. 
Dig.  Appendix,  No.  II.  46. 

PERMUTATION, civil  law.  Exchange; 
barter. 

2.  This  contract  is  formed  by  the  con- 
sent of  the  parties,  but  delivery  is  indis- 
pensable ;  for,  without  it,  it  is  a  mere  agree- 
ment.   Dig.  31,  77,  4 ;  Code,  4,  64,  3. 

3.  Permutation  differs  from  sale  in  this,  i 
that  in  the  former  a  delivery  of  the  articles 
sold  must  be  made,  while  in  the  latter  it  is 
unnecessary.  It  agrees  with  the  contract 
of  sale,  however,  in  the  following  particu- 
lars :  1.  That  he  to  whom  the  delivery  is 
made  acquires  the  right  or  faculty  of  pre- 
scribing. Dig.  41,  3,  4, 17.  2.  That  the 
contracting  parties  are  bound  to  guaranty 
to  each  other  the  title  of  the  things  de- 
livered. Code,  4,  64, 1.  8.  That  they  are 
bound  to  take  back  the  things  delivered, 
when  they  have  latent  defects  which  they 
have  concealed.  Dig.  21, 1,  63.  See  Aso 
&  Man.  Inst.  B.  2, 1. 16,  c.  1 ;  Mutation; 
Transfer. 

PERNANCY.  This  word,  which  is  de- 
rived from  the  French  prendre,  to  take, 
signifies  a  taking  or  receiving. 

PERNOR  OF  PROFITS.  He  who  re- 
ceives the  profits  of  lands,  &c.  A  cestui 
que  use,  who  is  legally  entitled  and  actually 
does  receive  the  profits,  is  the  pernor  of 
profits. 

PERPETUAL.  That  which  is  to  last 
without  limitation  as  to  time;  as,  a  per- 
petual statute,  which  is  one  without  limit  as 
to  time,  although  not  expressed  to  be  so. 

PERPETUATING  TESTIMONY.  The 
act  by  which  testimony  is  reduced  to  writing 
as  prescribed  by  law,  so  that  the  same  shall 
be  read  in  evidence  in  some  suit  or  legal 
proceedings  to  be  thereafter  instituted.  The 
origin  of  this  practice  may  be  traced  to  the 
canon  law  cap.  5,  £  ttf  lite  nan  contestata, 
Src.y  et  ibi.  Bockmer,  n.  4 ;  8  Toull.  n.  22. 
Vide  Bill  to  perpetuate  testimony. 

PERPETUITY,  estates.  Any  limitation 
tending  to  take  the  subject  of  it  out  of  com- 
merce for  a  longer  period  than  a  life  or  lives 


in  being,  and  twenty-one  years  beyond ;  and 
in  case  of  a  posthumous  child,  a  few  months 
more,  allowing  for  the  term  of  gestation ; 
Randell  on  Perpetuities,  48  ;  or  it  is  Such 
a  limitation  of  property  as  renders  it  un- 
alienable beyond  the  period  allowed  by  law. 
Gilbert  on  Uses,  by  Sugden,  260,  note. 

2.  Mr.  Justice  Powell,  in  Scattergood 
v.  Edge,  12  Mod.  278,  distinguished  per- 
petuities into  two  sorts,  absolute  and  quali- 
fied ;  meaning  thereby,  as  it  is  apprehended, 
a  distinction  between  a  plain,  direct  and 
palpable  perpetuity,  and  the  case  where  an 
estate  is  limited  on  a  contingency,  which 
might  happen  within  a  reasonable  compass 
of  time,  but  where  the  estate  nevertheless, 
from  the  nature  of  the  limitation,  might  be 
kept  out  of  commerce  longer  than  was 
thought  agreeable  to  the  policy  of  the  com- 
mon law.  But  this  distinction  would  not 
now  lead  to  a  better  understanding  or  ex- 
planation of  the  subject;  for  whether  an 
estate  be  so  limited  that  it  cannot  take 
effect,  until  a  period  too  much  protracted, 
or  whether  on  a  contingency  which  may 
happen  within  a  moderate  compass  of  time, 
it  equally  falls  within  the  line  of  perpetuity 
and  the  limitation  is  therefore  void ;  for  it 
is  not  sufficient  that  an  estate  may  vest 
within  the  time  allowed,  but  the  rule  re- 
quires that  it  must.  Randell  on  Perp.  49. 
Vide  Cruise,  Dig.  tit.  32,  c.  23 ;  1  Supp. 
to  Ves.  Jr.  406 ;  2  Ves.  Jr.  357 ;  3  Saund. 
388  h.  note ;  Com.  Dig.  Chancery,  4  G  1 ; 
3  Chan.  Cas.  1 ;  2  Bouv.  Inst.  n.  1890. 

PERQUISITES.  In  its  most  extensive 
sense,  perquisites  signifies  anything  gotten 
by  industry,  or  purchased  with  money,  dif- 
ferent from  that  which  descends  from  a 
father  or  ancestor.  Bract,  lib.  2,  c.  30,  n. 
3 ;  et  lib.  4,  c.  22.  In  a  more  limited  sense 
it  means  something  gained  by  a  place  or 
office  beyond  the  regular  salary  or  fee. 

PERSON.  This  word  is  applied  to  men, 
women  and  children,  who  are  called  natu- 
ral persons.  In  law,  man  and  person  are 
not  exactly  synonymous  terms.  Any  hu- 
man being  is  a  man,  whether  he  be  a  mem- 
ber of  society  or  not,  whatever  may  be  the 
rank  he  holds,  or  whatever  may  be  his  age, 
sex,  &c.  A  person  is  a  man  considered 
according  to  the  rank  he  holds  in  society, 
with  all  the  rights  to  which  the  place  he 
holds  entitles  him,  and  the  duties  which  it 
imposes.     1  Bouv.  Inst.  n.  137. 

2.  It  is  also  used  to  denote  a  corporation 
which  is  an  artificial  person.  1  Bl.  Com. 
123;  4  Bing.  669;   S.  C.  33  Eng.  C.  L 
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R.  488;  Wooddes.  Lect.  116  ;   Bac.  Us. 
57;  1  Mod.  164. 

3.  But  when  the  word  "persons"  is 
spoken  of  in  legislative  acts,  natural  per- 
sons will  be  intended,  unless  something 
appear  in  the  context  to  show  that  it 
applies  to  artificial  persons.  1  Scam.  R. 
178. 

4.  Natural  persons  are  divided  into 
males,  or  men;  and  females  or  women. 
Men  are  capable  of  all  kinds  of  engage- 
ments and  functions,  unless  by  reasons  ap- 
plying to  particular  individuals.  Women 
cannot  be  appointed  to  any  public  office,  nor 
perform  any  civil  functions,  except  those 
which  the  law  specially  declares  them  capa- 
ble of  exercising.  Civ.  Code  of  Louis,  art. 
25. 

5.  They  are  also  sometimes  divided  into 
free  persons  and  slaves.  Freemen  are  those 
who  have  preserved  their  natural  liberty, ; 
that  is  to  say,  who  have  the  right  of  doing 
what  is  not  forbidden  by  the  law.  A  slave 
is  one  who  is  in  the  power  of  a  master  to 
whom  he  belongs.  Slaves  are  sometimes 
ranked  not  with  persons  but  things.  But 
sometimes  they  are  considered  as  persons; 
for  example,  a  negro  is  in  contemplation  of 
law  a  person,  so  as  to  be  capable  of  com- 
mitting a  riot  in  conjunction  with  white  men. 
1  Bay,  358.     Vide  Man. 

6.  Persons  are  also  divided  into  citizens, 
(q.  v.)  and  aliens,  (q.  v.)  when  viewed  with 
regard  to  their  political  rights.  When  they 
are  considered  in  relation  to  their  civil 
rights,  they  are  living  or  civilly  dead  ;  vide 
Civil  Death;  outlaws;  and  infamous  per- 
sons.  . 

7.  Persons  are  divided  into  legitimates 
and  bastards,  when  examined  as  to  their 
rights  by  birth. 

8.  When  viewed  in  their  domestic  rela- 
tions, they  are  divided  into  parents  and 
children ;  husbands  and  wives ;  guardians 
and  wards ;  and  masters  and  servants. 

9.  For  the  derivation  of  the  word  per- 
son, as  it  is  understood  in  law,  see  1  Toull. 
n.  168  ;  1  Bouv.  Inst.  n.  1890,  note. 

PERSONABLE.  Having  the  capacities 
of  a  person ;  for  example,  the  defendant 
was  judged  personable  to  maintain  this  ac- 
tion. Old  Nat.  Brev.  142.  This  word  is 
obsolete.  '  , 

PERSONAL.    Belonging  to  the  person. 

2.  This  adjective  is  frequently  employed 
in  connection  with  substantives,  things, 
goods,  chattels,  actions,  right,  duties,  and 
the  like ;  as  personal  estate,  put  in  opposi- 


tion to  real  estate ;  personal  actions,  in  con- 
tradistinction to  real  actions;  personal  rights 
are  those  which  belong  to  the  person ;  per- 
sonal duties  are  those  which  are  to  be  per- 
formed in  person. 

Personal  actions.  Personal  actions 
are  those  brought  for  the  specific  goods  and 
chattels ;  or  for  damages  or  other  redress 
for  breach  of  contract  or  for  injuries  of 
every  other  description ;  the  specific  reco- 
very of  lands,  tenements  and  hereditaments 
only  excepted.  Vide  Actions,  and  1  Com. 
Dig.  206,  450 ;  1  Vin.  Ab.  197 ;  3  Bouv. 
Inst.  n.  2641,  et.  seq. 

Personal  liberty.    Vide  Liberty. 

Personal  property.  The  right  or  in- 
terest which  a  man  has  in  things  personal ; 
it  consists  of  things  temporary  and  movable, 
and  includes  all  subjects  of  property  not  of 
a  freehold  nature,  nor  descendable  to  the 
heirs  at  law.  Things  of  a  movable  nature, 
when  a  right  can  be  had  in  them,  are  per- 
sonal property,  but  some  things  movable  are 
not  the  subject  of  property ;  as  light  and 
air.  Under  the  term  personal  property,  is 
also  included  some  property  which  is  in  its 
nature  immovable,  distinguished  by  the 
name  of  chattels  real,  as  an  estate  for  years ; 
and  fixtures  (q.  v.)  are  sometimes  classed 
among  personal  property.  A  crop  growing 
in  the  gr6und  is  considered  personal  pro- 
perty so  far  as  not  to  be  considered  an  in- 
terest in  land,  under  the  statute  of  frauds. 
11  East,  362 ;  1  Shepl.  337 ;  5  B  &  C. 
829  ;  10  Ad.  k  E.  753 ;  9  B.  &  C.  561 ; 
sed  vide  9  B.  k  C.  561. 

2.  It  is  a  general  principle  of  American 
law,  that  stock  held  in  corporations,  is  to  be 
considered  as  personal  property ;  Walk. 
Introd.  211 ;  4  Dane's  Ab.  670 :  Sull.  on 
Land  Tit.  71 ;  1  Hill.  Ab.  18 ;  though  it 
was  held  that  such  stock  was  real  estate;  2 
Conn.  R.  567  ;  but,  this  being  found  incon- 
venient, the  law  was  changed  by  the  legis- 
lature. 

3.  Property  in  personal  chattels  is  either 
absolute  or  qualified;  absolute,  when  the 
owner  has  a  complete  title  and  full  dominion 
over  it ;  qualified,  when  he  has  a  temporary 
or  special  interest,  liable  to  be  totally  di- 
vested on  the  happening  of  some  particular 
event.   2  Kent,  Com.  281. 

4.  Considered  in  relation  to  its  use,  per- 
sonal property  is  either  in  possession,  that  is, 
in  the  actual  enjoyment  of  the  owner,  or, 
in  action,  that  is,  not  in  his  possession,  but 
in  the  possession  of  another,  and  recover- 
able by  action. 
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5.  Title  to  personal  property  is  acquired, 
1st.  By  original  acquisition  by  occupancy ; 
as,  by  capture  in  war ;  by  finding  a  lost 
thing.  2d.  By  original  acquisition ;  by  acces- 
sion. 3d.  By  original  acquisition,  by  in- 
tellectual labor ;  as,  copyrights  and  patents 
for  inventions.  4th.  By  transfer,  which  is 
by  act  of  law.  1.  By  forfeiture.  2.  By 
judgment.  3.  By  insolvency.  4.  By  in- 
testacy. 5th.  By  transfer,  by  act  of  the 
party.  1.  Gifts.  2.  Sale.  Vide,  gene- 
rally, 16  Vin.  Ab.  335 ;  8  Com.  Dig.  474 ; 
Id.  562 ;  1  Supp.  to  Ves.  Jr.  49, 121, 160, 
198,  255,  3§8,  9,  399,  412,  478 ;  2  Ibid. 
10,  40,  129,  290,  291,  341 ;  1  Vera.  3, 
170,  412 ;  2  Salk.  449 ;  2  Ves.  Jr.  59, 
336, 176,  261,  271,  683 ;  7  Ves.  453.  See 
Pew;  Property;  Real  property. 

Personal  representatives.  These 
words  are  construed  to  mean  the  executors 
or  administrators  of  the  person  deceased. 
6  Mad.  R.  159 ;  2  Mad.  R.  155 ;  5  Ves. 
402 ;  1  Madd.  Ch.  108. 

Personal  security.  The  legal  and 
uninterrupted  enjoyment  by  a  man  of  his 
life,  his  body,  his  health  and  his  reputation. 

1  Bouv.  Inst.  n.  202. 
PERSONALITY  OP  LAWS.     Those 

laws  which  regulate  the  condition,  state,  or 
capacity  of  persons.  The  term  is  used  in 
opposition  to  those  laws  which  concern  pro- 
perty, whether  real  or  personal,  and  things. 
See  Story,  Confl.  of  L.  23 ;  and  Reality  of 
laws. 

PERSONALTY.  An  abstract  of  per- 
sonal ;  as,  the  action  is  in  the  personalty, 
that  is,  it  is  -brought  against  a  person  for  a 
personal  duty  which  he  owes.  It  also  sig- 
nifies what  belongs  to  the  person ;  as,  per- 
sonal property. 

TO  PERSONATE,  trim.  law.  The  act 
of  assuming  the  character  of  another  with- 
out lawful  authority,  and,  in  such  character, 
doing  something  to  his  prejudice,  or  to  the 
prejudice  of  another,  without  his  will  or 
consent. 

2.  The  bare  fact  of  personating  another 
for  the  purpose  of  fraud,  is  no  more  than  a 
cheat  or  misdemeanor  at  common  law,  and 
punishable  as  such.     2  East,  P.  C.  1010 ; 

2  Russ.  on  Cr.  479. 

3.  By  the  act  of  congress  of  the  30th 
April,  1790,  s.  15,  1  Story's  Laws  U.  S. 
86,  it  is  enacted,  that  "  if  any  person  shall 
acknowledge,  or  procure  to  be  acknowledged 
in  any  court  of  the  United  States,  any  re- 
cognizance, bail  or  judgment,  in  the  name 
or  names  of  any  other  person  or  persons  not 


privy  or  consenting  to  the  same,  every  such 
person  or  persons,  on  conviction  thereof, 
shall  be  fined  not  exceeding  five  thousand 
dollars,  or  be  imprisoned  not  exceeding 
seven  years,  and  whipped  not  exceeding 
thirty-nine  stripes.  Provided  nevertheless, 
that  this  act  shall  not  extend  to  the  acknow- 
ledgment of  any  judgment  or  judgments  by 
any  attorney  or  attorneys,  duly  admitted, 
for  any  person  or  persons  against  whom  any 
such  judgment  or  judgments  shall  be  had 
or  given."  Vide,  generally,  2  John.  Cas. 
293  ;  16  Vin.  Ab.  336 ;  Com.  Dig.  Action 
on  the  case  for  a  deceit,  A  3. 

TO  PERSUADE,  PERSUADING.  To 
persuade  is  to  induce  to  act :  persuading  is 
inducing  others  to  act.  Inst.  4,  6, 23 ;  Dig. 
11,  3,  1,  5. 

2.  In  the  act  of  the  legislature  which 
declared  that  "  if  any  person  or  persons 
knowingly  and  willingly  shall  aid  or  assist 
any  enemies  at  open  war  with  this  state,  &c. 
by  persuading  others  to  enlist  for  that  pur- 
pose, &c,  he  shall  be  adjudged  guilty  of 
high  treason ;"  the  word  persuading,  thus 
used,  means  to  succeed :  and  there  must  be 
an  actual  enlistment  of  the  person  persuaded 
in  order  to  bring  the  defendant  within  the 
intention  of  the  clause.  1  Dall.  R.  39 
Carr.  Crim.  L.  237 ;  4  Car.  &  Payne,  369 
S.  C  19  E.  C.  L.  R.  425 ;  9  Car.  ft  P.  79 
and  article  Administering;  vide  2  Lord 
Raym.  889.  It  may  be  fairly  argued,  how- 
ever, that  the  attempt  to  persuade  without 
success  would  be  a  misdemeanor.  1  Russ. 
on  Cr.  44. 

3.  In  England  it  has  been  decided,  that 
to  incite  and  procure  a  person  to  commit 
suicide,  is  not  a  crime  for  which  the  party 
could  be  tried.  9  C.  ft  P.  79 ;  38  E.  0. 
L.  R.  42 ;  M.  C.  C.  356.  Vide  Attempt; 
Solicitation. 

PERSUASION.  The  aet  of  influencing 
by  expostulation  or  request.  While  the 
persuasion  is  confined  within  those  limits 
which  leave  the  mind  free,  it  may  be  used 
to  induce  another  to  make  his  will,  or  even 
to  make  it  in  his  own  favor ;  but  if  such 
persuasion  should  so  far  operate  on  the  mind 
of  the  testator,  that  he  would  be  deprived 
of  a  perfectly  free  will,  it  would  vitiate  the 
instrument.  3  Serg.  ft  Rawle,  269;  5 
Serg.  ft  Rawle,  207 ;  13  Serg.  ft  Rawle, 
323. 

PERTINENT,  evidence.      Those  facts 

which  tend  to  prove  the  allegations  of  the 

party  offering  them,  are  called  pertinent ; 

I  those  which  have  no  such  tendency  are 
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called  impertinent,  8  Toull.  n.  22.  By 
pertinent  is  also  meant  that  which  belongs. 
Willes,  319. 

PERTURBATION.  This  is  a  technical 
word  which  signifies  disturbance,  or  in- 
fringement of  a  right.  It  is  usually  applied 
to  the  disturbance  of  pews,  or  seats  in  a 
church.  In  the  ecclesiastical  courts  actions 
for  these  disturbances  are  technically  called 
"  suits  for  perturbation  of  seat."  1  Phillim. 
323.     Vide  Pew. 

PESAGE,  mer.  law.  In  England  a  toll 
bearing  this  name  is  charged  for  weighing 
avoirdupois  goods  other  than  wool.  2  Chit. 
Com.  Law.  16. 

PETIT,  sometimes  corrupted  into  petty. 
A  French  word  signifying  little,  small.  It 
is  frequently  used,  as  petit  larceny,  petit 
jury,  petit  treason. 

Petit  treason,  English  law.  The 
killing  of  a  master  by  his  servant ;  a  hus- 
band by  his  wife ;  a  superior  by  a  secular 
or  religious  man.  In  the  United  States 
this  is  like  any  other  murder.  See  High 
Treason;  Treason. 

PETITION.  An  instrument  of  writing 
or  printing  containing  a  prayer  from  the 
person  presenting  it,  called  the  petitioner, 
to  the  body  or  person  to  whom  it  is  pre- 
sented, for  the  redress  of  some  wrong,  or 
the  grant  of  some  favor,  which  the  latter 
has  the  right  to  give. 

2.  By  the  constitution  of  the  United 
States  the  right "  to  petition  the  govern- 
ment for  a  redress  of  grievances,"  is  secured 
to  the  people.     Amendm.  Art.  1. 

3.  Petitions  are  frequently  presented  to 
the  courts  in  order  to  bring  some  matters 
before  them.  It  is  a  general  rule,  in  such 
oases,  that  an  affidavit  should  be  made  that 
the  facts  therein  contained  are  true  as  far 
as  known  to  the  petitioner,  and  that  those 
facts  which  he  states  as  knowing  from 
others  he  believes  to  be  true. 

PETITION  OP  RIGHT,  Eng.  law. 
When  the  crown  is  in  possession,  or  any 
title  is  vested  in  it  which  is  claimed  by  a 
subject,  as  no  suit  can  be  brought  against 
the  king,  the  subject  is  allowed  to  file  in 
chancery  a  petition  of  right  to  the  king. 

2.  This  is  in  the  nature  of  an  action 
against  a  subject,  in  which  the  petitioner 
sets  out  his  right  to  that  which  is  demanded 
by  him,  and  prays  the  king  to  do  him  right 
and  justice ;  and,  upon  a  due  and  lawful 
trial  of  the  right,  to  make  him  restitution. 
It  is  called  a  petition  of  right,  because  the 
king  is  bound  of  right  to  answer  it,  and  let 


the  matter  therein  contained  be  determined 
in  a  legal  way,  in  like  manner  as  causes  be- 
tween subject  and  subject.  The  petition  is 
presented  to  the  king,  who  subscribes  it, 
with  these  worda,  sod  droit  fait  al  partie9 
and  thereupon  it  is  delivered  to  the  chan- 
cellor to  be  executed  according  to  law. 
Coke's  Entr.  419, 422  b ;  Mitf.  Eq.  PL  30, 
31 ;  Coop.  Eq.  PI.  22,  23. 

PETITORY.  That  which  demands  or 
petitions ;  that  which  has  the  quality  of  a 
prayer  or  petition  ;  a  right  to  demand. 

2.  A  petitory  suit  or  action,  is  under- 
stood to  be  one  in  which  the  mere  title  to 
property  is  to  be  enforced  by  means  of  a 
demand  or  petition,  as  distinguished  from  a 
possessory  suit.     1  Kent,  Com.  371. 

8.  In  the  Scotch  law,  petitory  actions 
are  so  called,  not  because  something  is 
sought  to  be  awarded  by  the  judge,  for  in 
that  sense  all  actions  must  be  petitory,  but 
because  some  demand  is  made  upon  the  de- 
fender, in  consequence  either  of  the  right 
of  property  or  credit  in  the  pursuer. 
Thus,  actions  for  restitution  of  movables, 
actions  of  pounding,  of  forthcoming,  and 
indeed  all  personal  actions  upon  contracts, 
or  quasi  contracts,  which  the  Romans  called 
condictiones,  are  petitory.  Ersk.  Inst.  b. 
4,  t.  1,  n.  47. 

PETTY  AVERAGE.  A  contribution 
by  the  owners  of  the  ship,  freight  and  goods 
on  board,  for  losses  sustained  by  the  ship 
and  cargo,  which  consist  of  small  charges. 
Vide  Average. 

PETTY  BAG,  Engl.  law.  An  office  in 
the  court  of  chancery,  appropriated  for  suits 
against  attorneys  and  officers  of  the  court ; 
and  for  process  and  proceedings,  by  extent 
on  statutes,  recognizances,  ad  quod  damnum 
and  the  like.     T.  de  la  Ley. 

PETTIFOGGER.  One  who  pretends 
to  be  a  lawyer,  but  possessing  neither 
knowledge,  law,  nor  conscience. 

PEW.  A  seat  in  a  church  separated 
from  all  others,  with  a  convenient  space  to 
stand  therein. 

2.  It  is  an  incorporeal  interest  in  the 
real  property.  And,  although  a  man  has 
the  exclusive  right  to  it,  yet,  it  seems,  he 
cannot  maintain  trespass  against  a  person 
entering  it ;  1  T.  R.  430  ;  but  case  is  the 
proper  remedy.  3  B.  &  Aid.  361 ;  8  B.  & 
C.  294 ;  S.  C.  15  Eng.  C.  L.  R.  221. 

3.  The  right  to  pews  is  limited  and  usu- 
fructuary, and  does  not  interfere  with  the 
right  of  the  parish  or  congregation  to  pull 
down  and  rebuild  the  church.    4  Ohio  R 


836 


PIG 


PIL 


541 ;  5  Cowen's  R.  496 ;  17  Mass.  R.  485 ; 
1  Pick.  R.  102  ;  3  Pick.  R.  344  ;  6  S.  & 
R.  508 ;  9  Wheat.  R.  445 ;  9  Cranch,  R. 
52 ;  6  John.  R.  41 ;  4  Johns.  Ch.  R.  596  ; 
6  T.  R.  396.  Vide  Pow.  Mortgages, 
Index,  h.  t.;  2  Bl.  Com.  429  ;  1  Chit.  Pr. 
208,  210 ;  1  Pow.  Mort.  17  n. 

4.  In  Connecticut  and  Maine,  and  in 
Massachusetts,  (except  in  Boston,)  pews 
are  considered  real  estate :  in  Boston 
they  are  personal  chattels.  In  New 
Hampshire  they  are  personal  property.  1 
Smith's  St.  145.  The  precise  nature  of 
such  property  does  not  appear  to  be  well 
settled  in  New  York.  15  Wend.  R.  218 ; 
16  Wend.  R.  28 ;  5  Cowen's  R.  494.  See 
Rev.  St.  Mass.  413  ;  Conn.  L.  432 ;  10 
Mass.  R.  323 ;  17  Mass.  438  ;  7  Pick.  R. 
138 ;  4  N.  H.  Rep.  180  ;  4  Ohio  R.  515  ; 
4  Harr.  &  McHen.  279  ;  Harr.  Dig.  Eccle- 
siastical Law.  Vide  Perturbation  of  seat; 
Best  on  Pres.  Ill ;  Crabb  on  R.  P.  §  481 
to  497. 

PHAROS.  A  light-house  or  beacon.  It 
is  derived  from  Pharus,  a  small  island  at 
the  mouth  of  the  Nile,  on  which  was  built  a 
watch-tower. 

PHYSICIAN.  One  lawfully  engaged 
in  the  practice  of  medicine. 

2.  A  physician  in  England  cannot  re- 
cover for  fees,  as  his  practice  is  altogether 
honorary.  Peake  C.  N.  P.  96, 123  ;  4  T. 
R.  317. 

3.  But  in  Pennsylvania,  and  perhaps  in 
all  the  United  States,  he  may  recover  for 
his  services.  5  Serg.  k  Rawle,  416.  The 
law  implies,  therefore,  a  contract  on  the 
part  of  a  medical  man,  as  well  as  those  of 
other  professions,  to  discharge  their  duty  in 
a  skilful  and  attentive  manner ;  and  the  law 
will  redress  the  party  injured  by  their  ne- 
glect or  ignorance.  1  Saund.  312,  a;  1 
Ld.  Raym.  213;  2  Wils.  859;  8  East, 
348. 

4.  They  are  sometimes  answerable 
criminally  for  mala  praxis,  (q.  v.)  2  Russ. 
on  Cr.  288 ;  Ayl.  Pand.  213  j  Com.  Dig.  h. 
t.;  Vin.  Ab.  h.  t. 

PHYSIOLOGY,  med.  jur.  The  science 
which  treats  of  the  functions  of  animals  ;  it 
is  the  science  of  life. 

2.  The  legal  practitioner  who  expects 
to  rise  to  eminence,  must  acquire  some  ac- 
quaintance with  physiology.  This  subject 
is  intimately  connected  with  gestation,  birth, 
life  and  death.    Vide  2  Chit.  Pr.  42,  n. 

PIGNORATION,  civil  law.  This  word 
is  used  by  Justinian  in  the  title  of  the  52d 


novel,  and  signifies  not  only  a  pledge  of 
property,  but  an  engagement  of  the  person. 

PICKPOCKET.  A  thief;  one  who  in  a 
crowd  or  in  other  places,  steals  from  the 
pockets  or  person  of  another  without  putting 
him  in  fear.  This  is  generally  punished  as 
simple  larceny. 

PIGNORATIVE  CONTRACT,™,  law. 
A  contract  by  which  the  owner  of  an  estate 
engages  it  to  another  for  a  sum  of  money, 
and  grants  to  him  and  his  successors  the 
right  to  enjoy  it,  until  he  shall  be  reim- 
bursed, voluntarily,  that  sum  of  money. 
Poth.  h.  t. 

PIGNORIS    CAPIO,  Rom.  civil  law. 

The  name  given  to  one  of  the  legis 
adiones  of  the  Roman  law.  It  consisted 
chiefly  in  the  taking  of  a  pledge,  and  was  in 
fact  a  mode  of  execution.  It  was  confined 
to  special  cases  determined  by  positive  law 
or  by  custom,  such  as  taxes,  duties,  rents, 
&c,  and  is  comparable  in  some  respects  to 
distresses  at  common  law.  The  proceeding 
took  place  in  the  presence  of  a  praetor. 

PIGNUS,  civil  law.  This  word  signifies 
in  English,  pledge  or  pawn.  (q.  v.)  It  is 
derived,  says  Gains,  from  pugnum,  the  fist, 
because  what  is  delivered  in  pledge  is  de- 
livered in  hand.  Dig.  50,  16,  238,  2. 
This  is  one  of  several  instances  of  the 
failure  of  the  Roman  jurists,  when  they  at- 
tempted etymological  explanation  of  words. 
The  elements  of  pignus  (pig)  is  contained 
in  the  word  pa(n)g-o9  and  its  cognate  forms. 
Smith's  Diet.  Gr.  and  Rom.  Antiq.  h.  v. 

PILLAGE.  The  taking  by  violence  of 
private  property  by  a  victorious  army  from 
the  citizens  or  subjects  of  the  enemy.  This, 
in  modern  times,  is  seldom  allowed,  and 
then,  only  when  authorized  by  the  com- 
mander or  chief  officer,  at  the  place  where 
the  pillage  is  committed.  The  property 
thus  violently  taken  in  general  belongs  to 
the  common  soldiers.  See  Dall.  Diet.  Pre- 
print e,  art.  3,  §  5 ;  Wolff,  §  1201 ;  and 
Booty;  Prize. 

PILLORY,  punishment.  A  wooden 
machine  in  which  the  neck  of  the  culprit  is 
inserted. 

2.  This  punishment  has  been  superseded 
by  the  adoption  of  the  penitentiary  system 
in  most  of  the  states.  Vide  1  Chit.  Cr. 
Law,  797.  The  punishment  of  standing  in 
the  pillory,  so  far  as  the  same  was  provided 
by  the  laws  of  the  United  States,  was  abol- 
ished by  the  act  of  congress  of  February  27, 
1839,  s.  5.    See  Barr.  on  the  Stat.  48,  note. 

PILOT,  mer.  law.    This  word  has  two 
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meanings.  It  signifies,  first,  an  officer  serv- 
ing on  board  of  a  ship  daring  the  course 
of  a  voyage,  and  having  the  charge  of  the 
helm  and  of  the  ship's  route  ;  and,  secondly, 
an  officer  authorized  by  law,  who  is  taken 
on  board  at  a  particular  place,  for  the  pur- 
pose of  conducting  a  ship  through  a  river, 
road  or  channel,  or  from  or  into  port. 

2.  Pilots  of  the  second  description  are 
established  by  legislative  enactments  at  the 
principal  seaports  in  this  country,  and  have 
rights,  and  are  bound  to  perform  duties, 
agreeably  to  the  provisions  of  the  several 
laws  establishing  them. 

3.  Pilots  have  been  established  in  all 
maritime  countries.  After  due  trial  and 
experience  of  their  qualifications,  they  are 
licensed  to  offer  themselves  as  guides  in 
difficult  navigation ;  and  they  are  usually, 
on  the  other  hand,  bound  to  obey  the  call 
of  a  ship-master  to  exercise  their  functions. 
Abbott  on  Ship.  180 ;  1  John  R.  305 ;  4 
Ball.  205 ;  2  New  R.  82 ;  5  Rob.  Adm. 
Rep.  308 ;  6  Rob.  Adm.  R.  316 ;  Laws  of 
Oler.  art.  23  ;  Molloy,  B.  2,  c.  9,  s.  3  and 
7;  Wesk.  Ins.  395 ;  Act  of  Congress  of  7th 
August,  1789,  s.  4 ;  Merl.  Rupert,  h.  t.; 
Pardessus,  n.  637. 

PILOTAGE,  contracts.  The  compensa- 
tion given  to  a  pilot  for  conducting  a  vessel 
in  or  out  of  port.   Poth.  Des  A  varies,  n.  147. 

2.  Pilotage  is  a  lien, on  the  ship,  when 
the  contract  has  been  made  by  the  master 
or  quasi  master  of  the  ship,  or  some  other 
person  lawfully  authorized  to  make  it ;  1 
Mason,  R.  508 ;  and  the  admiralty  court  has 
jurisdiction,  when  services  have  been  per- 
formed at  sea.  Id.;  10  Wheat.  428;  6  Pet. 
682 ;  10  Pet.  108  ;  and  see  1  Pet.  Adm. 
Dec.  227. 

PIN  MONEY.  Money  allowed  by  a  man 
to  his  wife  to  spend  for  her  own  personal 
comforts. 

2.  When  pin  money  is  given  to,  but  not 
spent  by  the  wife,  on  his  death  it  belongs  to 
his  estate.  4  Yin.  Ab.  133,  tit.  Baron  and 
Feme,  E  a.  8 ;  2  Eq.  Cas.  Ab.  156 ;  2  P. 
Wms.  341 ;  3  P.  Wms.  353  ;  1  Yes.  267 ; 
2  Yes.  190 ;  1  Madd.  Ch.  489,  490. 

3.  In  the  French  law  the  term  Epingles, 
pins,  is  used  to  designate  the  present  which 
is  sometimes  given  by  the  purchaser  of  an 
immovable  to  the  wife  or  daughters  of  the 
seller  to  induce  them  to  consent  to  the  sale. 
This  present  is  not  considered  as  a  part  of 
the  consideration,  but  a  purely  voluntary 
gift.     Diet,  de  Jur.  mot  Epingles. 

4.  In  England  it  was  once  adjudged  that 
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a  promise  to  a  wife,  by  the  purchaser,  that 
if  she  would  not  hinder  the  bargain  for  the 
sale  of  the  husband's  lands,  he  would  give 
her  ten  pounds,  was  valid,  and  might  be 
enforced  by  an  action  of  assumpsit,  insti- 
tuted by  husband  and  wife.  Roll.  Ab.  21, 22. 

5.  It  hia  been  conjectured  that  the  term 
pin  money,  has  been  applied  to  signify  the 
provision  for  a  married  woman,  because  an- 
ciently there  was  a  tax  laid  for  providing 
the  English  queen  with  pins.  Barringt.  on 
the  Stat.  181. 

PINT.  A  liquid  measure  containing  half 
a  quart  or  the  eighth  part  of  a  gallon. 

PIPE,  Eng.  law.  The  name  of  a  roll 
in  the  exchequer  otherwise  called  the  Great 
Roll.  A  measure  containing  two  hogsheads ; 
one  hundred  and  twenty-six  gallons  is  also 
called  a  pipe. 

PIRACY,  crim.  law.  A  robbery  or  for- 
cible depredation  on  the  high  seas,  without 
lawful  authority,  done  animo  furandi,  m 
the  spirit  and  intention  of  universal  hosti- 
lity. 5  Wheat.  153,  163  ;  3  Wheat.  610 ; 
3  Wash.  C.  C.  R.  209.  This  is  the  definition 
of  this  offence  by  the  law  of  nations.  1  Kent, 
Com.  188.  The  word  is  derived  from  rnioa 
deceptio,  deceit  or  deception  :  or  from  neioov 
wandering  up  and  down,  and  resting  in  no 
place,  but  coasting  hither  and  thither  to  do 
mischief.    Ridley's  Yiew,  Part  2,  o.  1,  s.  3. 

2.  Congress  may  define  and  punish  pira- 
cies and  felonies  on  the  high  seas,  and 
offences  against  the  law  of  nations.  Const. 
U.  S.  Art.  1,  s.  7,  n.  10 ;  5  Wheat.  184, 
153,  76  ;  3  Wheat.  336.  In  pursuance  of 
the  authority  thus  given  by  the  constitution, 
it  was  declared  by  the  act  of  congress  of 
April  30, 1790,  s.  8, 1  Story's  Laws  U.  S. 
84,  that  murder  or  robbery  committed  on 
the  high  seas,  or  in  any  river,  haven,  or  bay, 
out  of  the  jurisdiction  of  any  particular 
state,  or  any  offence,  which,  if  committed 
within  the  body  of  a  county,  would,  by  the 
laws  of  the  United  States,  be  punishable 
with  death,  should  be  adjudged  to  be  piracy 
and  felony,  and  punishable  with  death.  It 
was  further  declared,  that  if  any  captain  or 
mariner  should  piratically  and  feloniously 
run  away  with  a  vessel,  or  any  goods  or 
merchandise  of  the  value  of  fifty  dollars ; 
or  should  yield  up  such  vessel  voluntarily 
to  pirates ;  or  if  any  seaman  should  forcibly 
endeavor  to  hinder  his  commander  from  de- 
fending the  ship  or  goods  committed  to  his 
trust,  or  should  make  revolt  in  the  ship ; 
every  such  offender  should  be  adjudged  a 
pirate  and  felon,  and  be  punishable  with 
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death.  Accessaries  before  the  fact  are 
punishable  as  the  principal ;  those  after  the 
fact  with  fine  and  imprisonment. 

3.  By  a  subsequent  act,  passed  March 
3, 1819,  3  Story,  1739,  made  perpetual  by 
the  act  of  May  15,  1820,  1  Story,  1798, 
congress  declared,  that  if  any  person  upon 
the  high  seas,  should  commit  the  crime  of 
piracy  as  defined  by  the  law  of  nations,  he 
should,  on  conviction,  suffer  death. 

4.  And  again  by  the  act  of  May  15, 
1820,  s.  3, 1  Story,  1798,  congress  declared 
that  if  any  person  should,  upon  the  high 
seas,  or  in  any  open  roadstead,  or  in  any 
haven,  basin  or  bay,  or  in  any  river  where 
the  sea  ebbs  and  flows,  commit  the  crime 
of  robbery  in  or  upon  any  ship  or  vessel,  or 
upon  any  of  the  ship's  company  of  any  ship 
or  vessel,  or  the  lading  thereof,  such  person 
should  be  adjudged  to  be  a  pirate,  and  suffer 
death.  And  if  any  person  engaged  in  any 
piratical  cruise  or  enterprise,  or  being  of  the 
crew  or  ship's  company  of  any  piratical  ship 
or  vessel,  should  land  from  such  ship  or 
vessel,  and,  on  shore,  should  commit  rob- 
bery, such  person  should  be  adjudged  a 
pirate  and  suffer  death.  Provided  that  the 
state  in  which  the  offence  may  have  been 
committed  should  not  be  deprived  of  its 
jurisdiction  over  the  same,  when  committed 
within  the  body  of  a  county,  and  that  the 
courts  of  the  United  States  should  have  no 
jurisdiction  to  try  such  offenders,  after  con- 
viction or  acquittal,  for  the  same  offence,  in 
a  state  court.  The  4th  and  5th  sections  of 
the  last  mentioned  act  declare  persons  en- 
gaged in  the  slave  trade,  or  in  forcibly  de- 
taining a  free  negro  or  mulatto  and  carrying 
him  in  any  ship  or  vessel  into  slavery,  pi- 
racy, punishable  with  death.  Vide  1  Kent, 
Com.  183 ;  Beaussant,  Code  Maritime,  1. 1 , 
p.  244 ;  Dalloz,  Diet.  Supp.  h.  t. ;  Dougl. 
613 ;  Park's  Ins.  Index,  h.  t. ;  Bac.  Ab. 
h.  t. ;  16  Vin.  Ab.  346 ;  Ayl.  Paud.  42 ; 
11  Wheat.  R.  39 ;  1  Gall.  R.  247;  Id.  524; 
3  W.  C.  C.  K.  209,  240 ;  1  Pet.  C.  C.  R. 
118, 121. 

Piracy,  torts.  By  piracy  is  understood 
the  plagiarisms  of  a  book,  engraving  or 
other  work,  for  which  a  copyright  has  been 
taken  out. 

2.  When  a  piracy  has  been  made  of  such 
a  work,  an  injunction  will  be  granted.  5 
Ves.  709  ;  4  Ves.  681 ;  12  Ves.  270.  Vide 
Copyright. 

PIRATE.  A  sea  robber,  who,  to  enrich 
himself  by  subtlety  or  open  force,  setteth 
upon  merchants  and  others  trading  by  sea, 


despoiling  them  of  their  loading,  and  some- 
times bereaving  them  of  life  and  sinking 
their  ships ;  Ridley's  View  of  the  Civ.  and 
Ecc.  Law,  part  2,  c.  1,  s.  3 ;  or  more  gene- 
rally one  guilty  of  the  crime  of  piracy. 
Merl.  Repert.  h.  t.  See,  for  the  etymology 
of  this  word,  Bac.  Ab.  Piracy. 

PIRATICALLY,  pleadings.  This  is  a 
technical  word,  essential  to  charge  the  crime 
of  piracy  in  an  indictment,  which  cannot  be 
supplied  by  another  word,  or  any  circumlo- 
cution. Hawk.  B.  1,  o.  37,  s.  15 ;  3  Inst. 
112  j  1  Chit.  Cr.  Law,  *244. 

PISCARY.  The  right  of  fishing  in  the 
waters  of  another.  Bac.  Ab.  h.  t.  3  5  Com. 
Dig.  366.     Vide  Fishery. 

PISTAREEN.  A  small  Spanish  coin. 
It  is  not  a  coin  made  current  oy  the  laws 
of  the  United  States.    10  Pet.  618. 

PIT, /owa.  A  hole  dug  in  the  earth, 
which  was  filled  with  water,  and  in  which 
women  thieves  were  drowned,  instead  of 
being  hung.  The  punishment  of  the  pit 
was  formerly  common  in  Scotland. 

PLACE,  pleading,  evidence.  A  particu- 
lar portion  of  space ;  locality. 

2.  In  local  actions,  the  plaintiff  must 
lay  his  venue  in  the  county  in  which  the 
action  arose.  It  is  a  general  rule,  that  the 
place  of  every  traversable  fact,  stated  in 
the  pleading,  must  be  distinctly  alleged; 
Com.  Dig.  Pleader,  c.  20  j  Cro.  Eliz.  78, 
98 ;  Lawes'  PI.  57 ;  Bac.  Ab.  Venue,  B ; 
Co.  Litt.  303  a ;  and  some  place  must  be 
alleged  for  every  such  fact ;  this  is  done  by 
designating  the  city,  town,  village,  parish  or 
district,  together  with  the  county  in  which 
the  fact  is  alleged  to  have  odcurred ;  and 
the  place  thus  designated,  is  called  the 
venue,  (q.  v.) 

3.  In  transitory  actions,  the  place  laid 
in  the  declaration,  need  not  be  the  place 
where  the  cause  of  action  arose,  unless  when 
required  by  statute.  In  local  actions,  the 
plaintiff  will  be  confined  in  his  proof  to  the 
county  laid  in  the  declaration. 

4.  In  criminal  cases  the  facts  must  be 
laid  and  proved  to  have  been  committed 
within  the  jurisdiction  of  the  court,  or  the 
defendant  must  be  acquitted.  2  Hawk.  0. 
25,  s.  84;  Arch.  Cr.  PL  40,  95.  Vide, 
generally,  Gould  on  PL  0.  3,  102-104; 
Arch.  Civ.  PL  366 ;  Hamm.  N.  P.  462 ;  1 
Saund.  347,  n.  1 ;  2  Saund.  5  n. 

Place  of  business.  The  place  where  a 
man  usually  transacts  his  affairs  or  business. 
When  a  man  keeps  a  store,  shop,  counting 
room  or  office,  independently  and  distinctly 
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from  all  other  persons,  that  is  deemed  his 
place  of  business ;  and  when  he  usually 
transacts  his  business  at  the  counting  house, 
office,  and  the  like,  occupied  and  used  by 
another,  that  will  also  be  considered  his 
place  of  business,  if  he  has  no  independent 
place  of  his  own.  But  when  he  has  no 
particular  right  to  use  a  place  for  such 
private  purpose,  as  in  an  insurance  office, 
an  exchange  room,  a  banking  room,  a  post 
office,  and  the  like,  where  persons  generally 
resort,  these  will  not  be  considered  as  the 
party's  place  of  business,  although  he  may 
occasionally  or  transiently  transact  business 
there.  2  Pet.  R.  121 ;  10  John.  501 ;  11 
John.  231 ;  1  Pet.  S.  C.  R.  582  j  16  Pick. 
392. 

2.  It  is  a  general  rule  that  a  notice  of 
the  non-acceptance  or  non-payment  of  a 
bill,  or  of  the  non-payment  of  a  note,  may 
be  sent  either  to  the  domicil  or  place  of 
business  of  the  person  to  be  affected  by 
such  notice,  and  the  fact  that  one  is  in  one 
town  and  the  other  in  the  other  will  make 
no  difference,  and  the  holder  has  his  elec- 
tion to  send  to  either.  A  notice  to  partners 
may  be  left  at  the  place  of  business  of  the 
firm  or  of  any  one  of  the  partners.  Story 
on  Pr.  Notes,  §  312. 

PLACITUM.  A  plea.  This  word  is 
nomen  generalissimum9  and  refers  to  all  the 
pleas  in  the  case.  1  Saund.  388,  n.  6; 
Skinn.  554 ;  S.  C.  Carth.  334 ;  Yelv.  65. 
By  placitum  is  also  understood  the  sub- 
divisions in  abridgments  and  other  works, 
where  the  point  decided  in  a  case  is  set 
down,  separately,  and  generally  numbered. 
In  citing,  it  is  abbreviated  as  follows  :  Yin. 
Ab.  Abatement,  pi.  8. 

2.  Placita,  is  the  style  of  the  English 
courts  at  the  beginning  of  the  record  of 
Nisi  Prius  ;  in  this  sense,  plaoita  are  divided 
into  pleas  of  the  crown,  and  common  pleas. 

3.  The  word  is  used  by  continental 
writers  to  signify  jurisdictions,  judgments, 
or  assemblies  for  discussing  causes.  It 
occurs  frequently  in  the  laws  of  the  Longo- 
bards,  in  which  there  is  a  title  de  his  qui 
ad  placitum  venire  coguntur.  The  word, 
it  has  been  suggested,  is  derived  from  the 
German  platz,  which  signifies  the  same 
as  area  facta.  See  Const.  Car.  Mag.  Cap. 
IX.  Hincmar's  Bpist.  227  and  197.  The 
common  formula  in  most  of  the  capitularies 
is  "  Placuit  atque  convenit  inter  Francos  et 
eorum  proceres,"  and  hence,  says  Dupin, 
the  laws  themselves  are  often  called  placita. 
Dupin,  Notions  sur  le  Droit,  p.  73. 


PLAGIARISM.  The  act  of  appro- 
priating the  ideas  and  language  of  another, 
and  passing  them  for  one's  own. 

2.  When  this  amounts  to  piracy  the 
party  who  has  been  guilty  of  it  will  be 
enjoined,  when  the  original  author  has 
a  copyright.  Vide  Copyright;  Piracy; 
Quotation  ;  Pard.  Dr.  Com.  n.  169. 

PLAGIARIUS,  civil  law.  He  who 
fraudulently  concealed  a  freeman  or  slave 
who  belonged  to  another. 

2.  The  offence  itself  was  called  plagium. 

3.  It  differed  from  larceny  or  theft  in 
this,  that  larceny  always  implies  that  the 
guilty  party  intended  to  make  a  profit, 
whereas  the  plagiarius  did  not  intend  to 
make  any  profit.  Dig.  48, 15,  6 ;  Code,  9, 
20,  9  and  15. 

PLAGIUM.  Manstealing,  kidnapping. 
This  offence  is  the  crimen  plagii  of  the 
Romans.    Alis.  Pr.  Cr.  Law,  280,  281. 

PLAINT,  Eng.  law.  The  exhibiting  of 
any  action,  real  or  personal,  in  writing ;  the 
party  making  his  plaint  is  called  the  plaintiff. 

PLAINTIFF,  practice.  He  who,  in  a 
personal  action,  seeks  a  remedy  for  an 
injury  to  his  rights.  Ham.  on  Parties,  h.  t. ; 
1  Chit.  PI.  Index,  h.  t. ;  Chit.  Pr.  Iiulex, 
h.  t. ;  1  Com.  Dig.  86,  205,  308. 

2.  Plaintiffs  are  legal  or  equitable. 
The  legal  plaintiff  is  he  in  whom  the  legal 
title  or  cause  of  action  is  vested.  The 
equitable  plaintiff  is  he  who,  not  having 
the  legal  title,  yet,  is  in  equity  entitled  to 
the  thing  sued  for ;  for  example,  when  a 
suit  is  brought  by  Benjamin  Franklin  for 
the  use  of  Robert  Morris,  Benjamin  Frank- 
lin is  the  legal,  and  Robert  Morris  the 
equitable  plaintiff.  This  is  the  usual  man- 
ner of  bringing  suit,  when  the  cause  of 
action  is  not  assignable  at  law,  but  is  so  in 
equity.  Vide  Bouv.  Inst.  Index,  h.  t. ; 
Parties  to  Actions. 

Plaintiff  in  error.  A  party  who  sues 
out  a  writ  of  error,  and  this  whether  in  the 
court  below  he  was  plaintiff  or  defendant. 

PLAN.  The  delineation  or  design  of  a 
city,  a  house  or  houses,  a  garden,  a  vessel, 
&o.  traced  on  paper  or  other  substance, 
representing  the  position,  and  the  relative 
proportions  of  the  different  parts. 

2.  When  houses  are  built  by  one  person 
agreeably  to  a  plan,  and  one  of  them  is  sold 
to  a  person,  with  windows  and  doors  in  it, 
the  owner  of  the  others  cannot  shut  up 
those  windows,  nor  has  his  grantee  any 
greater  right.  1  Price,  R.  27 ;  2  Ry.  « 
Mo.  24 )  1  Ley.  122 ;  2  Saund.  114,  n.  4 
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1  M.  ft  M.  896 ;  9  Bing.  305 ;  1  Leigh's 
N.  P.  559.  See  12  Mass.  159 ;  Hamm.  N. 
P.  202 ;  2  Hill.  Ab.  o.  12,  n.  6  to  12 ; 
Com.  Dig.  Action  on  the  case  for  a  nui- 
sance, A.  See  Ancient*  Lights  ;  Windows. 
PLANTATIONS.  Colonies,  (q.  v.) 
dependencies,  (q.  v.)  1  Bl.  Com.  107.  In 
England  this  word,  as  it  is  used  in  St.  12, 
Car.  II.  c.  18,  is  never  applied  to  any  of 
the  British  dominions  in  Europe,  but  only 
to  the  colonies  in  the  West  Indies  and 
America.  1  Marsh.  Ins.  B.  1,  o.  3,  §  2, 
page  64. 

2.     By  plantation  is  also  meant  a  farm. 

PLAT.  A  map  of  a  piece  of  land,  in 
which  are  marked  the  courses  and  dis- 
tances of  the  different  lines,  and  the  quan- 
tity of  land  it  contains. 

2.  Such  a  plat  may  be  given  in  evidence 
in  ascertaining  the  position  of  the  land,  and 
what  is  included,  and  may  serve  to  settle 
the  figure  of  a  survey,  and  correct  mistakes. 
5  Monr.  160.  See  17  Mass.  211  ;  5  Greenl. 
219 ;  7  Greenl.  61 ;  4  Wheat.  444 ;  14 
Mass.  149. 

PLEA,  chancery  practice.  "A  plea," 
says  Lord  Bacon,  speaking  of  proceedings 
hi  courts  of  equity,  "  is  a  foreign  matter  to 
discharge  or  stay  the  suit."  Ord.  Chan, 
(ed.  Beam.)  p.  26.  Lord  Redesdale  defines 
it  to  be  "  a  special  answer  showing  or  rely- 
ing upon  one  or  more  things  as  a  cause  why 
the  suit  should  be  either  dismissed,  delayed 
or  barred."  Mitf.  Tr.  Ch.  177;  see  Coop. 
Eq.  PI.  223 ;  Beames'  PI.  Eq.  1.  A  plea 
is  a  special  answer  to  a  bill,  and  differs  in 
this  from  an  answer  in  the  common  form,  as 
it  demands  the  judgment  of  the  court  in  the 
first  instance,  whether  the  matter  urged  by 
it  does  not  debar  the  plaintiff  from  his  title 
to  that  answer  which  the  bill  requires.  2 
Sch.  &  Lef.  721. 

2.  Pleas  are  of  three  sorts :  1.  To  the 
jurisdiction  of  the  court.  2.  To  the  person 
of  the  plaintiff.  3.  In  bar  of  the  plain- 
tiff's suit.    Blake's  Ch.  Pr.  112. 

See,  generally,  Beames'  Elem.  of  Pleas 
in  Eq. ;  Mitf.  Tr.  Cha.  oh.  2,  s.  2,  pt.  2  ; 
Coop.  Eq.  PL  ch.  5 ;  2  Madd.  Ch.  Pr.  295 
to  331 ;  Blake's  Ch.  Pr.  112  to  114 ;  Bouv. 
Inst.  Index,  h.  t. 

Plea,  practice.  The  defendant's  answer 
by  matter  of  fact,  to  the  plaintiff's  declara- 
tion. 

2.  It  is  distinguished  from  a  demurrer, 
which  opposes  matter  of  law  to  the  declara- 
tion.   Steph.  PL  62. 

3.  Pleas  are  divided  into  pleas  dilatory 


and  peremptory;  and  this  is  the  most  gene- 
ral division  to  which  they  are  subject. 

4.  Subordinate  to  this  is  another  di- 
vision; they  are  either  to  the  jurisdiction 
of  the  court,  in  suspension  of  the  action ; 
in  abatement  of  the  writ ;  or,  in  bar  of  the 
action ;  the  first  three  of  which  belong  to 
the  dilatory  class,  the  last  is  of  the  pe- 
remptory kind.  Steph.  PL  63 ;  1  Chit.  PL 
425 ;  Lawes,  PL  36. 

5.  The  law  has  prescribed  and  settled 
the  order  of  pleading,  which  the  defendant 
is  to  pursue,  to  wit : 

1st.  To  the  jurisdiction  of  the  court. 

2d.  To  the  disability,  &c.  of  the  person. 
1st.  Of  the  plaintiff.     2d.  Of  the  defendant. 

3d.  To  the  count  or  declaration. 

4th.  To  the  writ.  1st.  To  the  form  of 
the  writ ;  first,  Matter  apparent  on  the  face 
of  it,  secondly,  Matter  dehors.  2d.  To 
the  action  of  the  writ. 

5th.  To  the  action  itself  in  bar. 

6.  This  is  said  to  be  the  natural  order 
of  pleading,  because  each  subsequent  plea 
admits  that  there  is  no  foundation  for  the 
former.  Such  is  the  English  law.  1  Ch. 
Plead.  425.  The  rule  is  different  with 
regard  to  the  plea  of  jurisdiction  in  the 
courts  of  the  United  States  and  those  of 
Pennsylvania.  1.  Binn.  138  ;  Id.  219  ;  2 
Dall.  368 ;  3  Dall.  19 ;  10  S.  ft  R.  229. 

7. — 2.  Plea,  in  its  ancient  sense,  means 
suit  or  action,  and  it  is  sometimes  still  used 
in  that  sense ;  for  example,  A  B  was  sum- 
moned to  answer  C  D  of  a  plea  that  he  ren- 
der, &c.  Steph.  PL  38,  39,  n.  9 ;  Warr. 
Law  Studies,  272,  note  n. 

8. — 3.  This  variable  word,  to  plead,  has 
still  another  and  more  popular  use,  import- 
ing forensic  argument  in  a  cause,  but  it  is 
not  so  employed  by  the  profession.  Steph. 
PL  App.  note  1. 

9.  There  are  various  sorts  of  pleas,  the 
principal  of  which  are  given  below. 

10.  Plea  in  abatement,  is  when,  for  any 
default,  the  defendant  prays  that  the  writ 
or  plaint  do  abate,  that  is,  cease  against 
him  for  that  time.  Com.  Dig.  Abate- 
ment, B. 

11.  Hence  it  may  be  observed,  1st. 
That  the  defendant  may  plead  in  abatement 
for  faults  apparent  on  the  writ  or  plaint 
itself,  or  for  such  as  are  shown  dehors,  or 
out  of  the  writ  or  plaint.  2d.  That  a  plea 
in  abatement  is  never  perpetual,  but  only  a 
temporary  plea,  in  form  at  least,  and  if  the 
cause  revived,  the  plaintiff  may  sue  again. 

12.  If  the  defendant  plead  a  plea  in 


PLE 


PLE 


341 


abatement,  in  his  plea,  he  ought  generally 
to  give  a  better  writ  to  the  plaintiff,  that  is, 
show  him  what  other  and  better  writ  can  be 
adopted ;  Com.  Dig.  Abatement,  I  1 ;  but 
if  the  plea  go  to  the  matter  and  substance 
of  the  writ,  &c,  he  need  not  give  the 
plaintiff  another  writ.  Nor  need  he  do  so 
when  the  plea  avoids  the  whole  cause  of  the 
action.    Id.  1 2. 

13.  Pleas  in  abatement  are  divided  into 
those  relating,  first,  to  the  disability  of  the 
plaintiff  or  defendant ;  secondly,  to  the  count 
or  declaration ;  thirdly,  to  the  writ.  1  Chit. 
PI.  435. 

14. — 1.  Plea  in  abatement  to  the  person 
of  the  plaintiff.  Pleas  of  this  kind  are 
either  that  the  plaintiff  is  not  in  existence, 
being  only  a  fictitious  person,  or  dead ;  or 
else,  that  being  in  existence,  he  is  under 
some  disability  to  bring  or  maintain  the 
action,  as  by  being  an  alien  enemy ;  Com. 
Dig.  Abatement,  E  4 ;  Bao.  Abr.  Abate- 
ment, B  3 ;  1  Chit.  PI.  486 ;  or  the  plaintiff 
is  a  married  woman,  and  she  sues  alone. 
See  3  T.  R.  631 ;  6  T.  R.  265. 

15.  Plea  in  abatement  to  the  person  of 
the  defendant.  These  pleas  are  coverture, 
and,  in  the  English  law,  infancy,  when  the 
parol  shall  demur.  When  a  feme  covert  is 
sued,  and  the  objection  is  merely  that  the 
husband  ought  to  have  been  sued  jointly 
with  her ;  as  when,  since  entering  into  the 
contract,  or  committing  the  tort,  she  has 
married ;  she  must,  when  sued  alone,  plead 
her  coverture  in  abatement,  and  aver  that 
her  husband  is  living.  3  T.  R.  627 ;  1 
Chit,  PI.  437,  8. 

16. — 2.  Plea  in  abatement  to  the  count. 
Pleas  of  this  kind  are  for  some  uncertainty, 
repugnancy,  or  want  of  form,  not  appearing 
on  the  face  of  the  writ  itself,  but  apparent 
from  the  recital  of  it  in  the  declaration  only ; 
or  else  for  some  variance  between  the  writ 
and  declaration.  But  it  was  always  neces- 
sary to  obtain  oyer  of  the  writ  before  the 
pleading  of  these  pleas;  and  since  oyer 
oannot  now  be  had  of  the  original  writ 
for  the  purpose  of  pleading  them,  it  seems 
that  they  can  no  longer  be  pleaded.  See 
Oyer. 

17.  Plea  in  abatement  to  the  form  of 
the  writ.  Such  pleas  are  for  some  apparent 
uncertainty,  repugnancy,  or  want  of  form, 
variance  from  the  record,  specialty,  &c, 
mentioned  therein,  or  misnomer  of  the  plain- 
tiff or  defendant.  Lawes'  Civ.  PL  106 ;  1 
Chit.  PI.  440. 

18.  Plea  in  abatement  to  the  action  of 


the  writ.  Pleas  of  this  kind  are  pleaded 
when  the  action  is  misconceived,  or  was 
prematurely  commenced  before  the  oause  of 
action  arose ;  or  when  there  is  another  action 
depending  for  the  same  cause.  Tidd's  Pr. 
579.  But  as  these  matters  are  ground  for 
demurrer  or  nonsuit,  it  is  now  very  unusual 
to  plead  them  in  abatement.  See  2  Saund. 
210,  a. 

19.  Plea  in  avoidance,  is  one  which  con- 
fesses the  matters  contained  in  the  declara- 
tion, and  avoids  the  effect  of  them,  by  some 
new  matter  which  shows  that  the  plaintiff 
is  not  entitled  to  maintain  his  action.  For 
example,  the  plea  may  admit  the  contract 
declared  upon,  and  show  that  it  was  void 
or  voidable,  because  of  the  inability  of  one 
of  the  parties  to  make  it,  on  account  of 
coverture,  infancy,  or  the  like.  Lawes,  PL 
122. 

20.  Plea  in  bar,  is  one  that  denies  that 
the  plaintiff  has  any  cause  of  action.  1  Ch. 
PL  459  ;  Co.  Litt.  303  b ;  6  Co.  7.  Or  it 
is  one  which  shows  some  ground  for  barring 
or  defeating  the  action ;  and  makes  prayer 
to  that  effect.  Steph.  PL  70 ;  Britton,  92. 
See  Bar. 

21.  A  plea  in  bar  is,  therefore,  distin- 
guished from  all  pleas  of  the  dilatory  class, 
as  impugning  the  right  of  the  action  alto- 
gether, instead  of  merely  tending  to  divert 
the  proceedings  to  another  jurisdiction,  or 
suspend  them,  or  abate  the  particular  writ. 
It  is  in  short  a  substantial  and  conclusive 
answer  to  the  action.  It  follows,  from  this 
property,  that  in  general,  it  must  either 
deny  all,  or  some  essential  part  of  the  aver- 
ments of  fact  in  the  declaration ;  or,  admit- 
ting them  to  be  true,  allege  new  facts,  which 
obviate  and  repel  their  legal  effect.  In  the 
first  case  the  defendant  is  said,  in  the  lan- 
guage of  pleading,  to  traverse  the  matter  of 
the  declaration;  in  the  latter,  to  confess 
and  avoid  it.  Pleas  in  bar  are  consequently 
divided  into  pleas  by  way  of  traverse,  and 
pleas  by  way  of  confession  and  avoidance. 
Steph.  PL  70,  71. 

22.  Pleas  in  bar  are  also  divided  into 
general  or  special.  General  pleas  in  bar 
deny  or  take  issue  either  upon  the  whole 
or  part  of  the  declaration,  or  contain  some 
new  matter  which  is  relied  upon  by  the 
defendant  in  his  defence.    Lawes  PL  110. 

23.  Special  pleas  in  bar  are  very  various, 
according  to  the  circumstances  of  the  de- 
fendant's case ;  as,  in  personal  actions,  the 
defendant  may  plead  any  special  matter  in 
denial*    avoidance,  discharge,    excuse,   or 
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justification  of  the  matter  alleged  in  the 
declaration,  which  destroys  or  bars  the 
plaintiflPs  action;  or  he  may  plead  any 
matter  which  estops,  or  precludes  him  from 
averring  or  insisting  on  any  matter  relied 
upon  by  the  plaintiff  in  his  declaration.  The 
latter  sort  of  pleas  are  called  pleas  in  estop- 
pel. In  real  actions,  the  tenant  may  plead 
any  matter  which  destroys  and  bars  the  de- 
mandant's title  *,  as,  a  general  release.  Id. 
115, 116. 

24.  The  general  qualities  of  a  plea  in 
bar  are,  1.  That  it  be  adapted  to  the  nature 
and  form  of  the  action,  and  also  conformable 
to  the  count.  Co.  Litt.  303,  a  285,  b; 
Bac.  Abr.  Pleas,  I;   1  Roll.  Rep.  216. 

2.  That  it  answers  all  it  assumes  to  answer, 
and  no  more.  Co.  Litt.  303,  a ;  Com.  Dig. 
Pleader,  E  1,  36 ;  1  Saund.  28,  n.  1,  2,  3 ; 
2  Bos.  &  Pull.  427  ;  3  Bos.  &  Pull.  174. 

3.  In  the  case  of  a  special  plea,  that  it  con- 
fess and  admit  the  fact.  3  T.  R.  298 ;  1 
Salk.  394 ;  Carth.  380  ;  1  Saund.  28,  n. 
and  14  n.  3 ;  10  Johns.  R.  289.  4.  That 
it  be  single.  Co.  Litt.  304 ;  Bac.  Ab.  Pleas, 
K,  1,  2 ;  Com.  Dig.  Plead.  E2;2  Saund. 
49,  50  ;  Plowd.  Com.  140,  d.  5.  That  it 
be  certain.  Com.  Dig.  Pleader,  E  5,  7,  8, 
9,  10,  11;  C  41;  this  Diet.  Certainty; 
Pleading.  6.  It  must  be  direct,  positive, 
and  not  argumentative.  See  6  Cranch,  126 ; 
9  Johns.  R.  313.  7.  It  must  be  capable  of 
trial.  8.  It  must  be  true  and  capable  of 
proof.     See  Plea,  sham. 

25.  The  parts  of  a  plea  in  bar  may  be 
considered  with  reference  to, 

1.  The  title  of  the  court  in  which  it  is 
pleaded. 

2.  The  title  of  the  term. 

3.  The  names  of  the  parties  in  the 
margin.  These,  however,  do  not  constitute 
any  part  of  the  plea.  The  surnames  only 
are  usually  inserted,  and  that  of  the  de- 
fendant precedes  the  plaintiff's ;  as,  "  Roe 
ats.  Doe." 

4.  The  commencement ;  which  includes 
the  statement  of,  1.  The  name  of  the  de- 
fendant; 2.  The  appearance;  3.  The 
defence ;  see  Defence;  4.  The  actio  non ; 
see  Actio  non. 

5.  The  body,  whioh  may  contain,  1.  The 
inducement ;  2.  The  protestation ;  3.  Ground 
of  jlefence ;  4.  Qua  est  eadem;  5.  The  tra- 
verse. 

6.  The  conclusion. 

26.  Dilatory  pleas  are  such  as  delay  the 
plaintiff's  remedy,  by  questioning,  not  the 
cause  of  action,  but  the  propriety  of  the 


suit,  or  the  mode  in  which  the  remedy  is 
sought. 

27.  Dilatory  pleas  are  divided  by  Sir 
William  Blackstone,  into  three  kinds :  1. 
Pleas  to  the  jurisdiction  of  the  court ;  as, 
that  the  cause  of  action  arose  out  of  the 
limits  of  the  jurisdiction  of  the  court,  when 
the  action  is  local.  2.  Pleas  to  the  disa- 
bility of  the  plaintiff,  or,  as  they  are  usually 
termed,  to  the  person  of  the  plaintiff;  as, 
that  he  is  an  alien  enemy.  3.  Pleas  in 
abatement  of  the  writ,  or  count ;  these  are 
founded  upon  some  defect  or  mistake,  either 
in  the  writ  itself;  as,  that  the  defendant  is 
misnamed  in  it,  or  the  like ;  or  in  the  mode 
in  which  the  count  pursues  it ;  as,  that  there 
is  some  variance  or  repugnancy  between  the 
count  and  writ ;  in  which  case,  the  fault  in 
the  count  furnishes  a  cause  for  abating  the 
writ.  2  Bl.  Com.  301 ;  Com.  Dig.  Abate- 
ment, G  1,  8 ;  Id-  Pleader,  C  14, 15 ;  Bac. 
Ab.  Pleas,  F  7. 

28.  All  dilatory  pleas  are  sometimes 
called  pleas  in  abatement,  as  contradistin- 
guished to  pleas  to  the  action ;  this  is  per- 
haps not  strictly  proper,  because,  though  all 
pleas  in  abatement  are  dilatory  pleas,  yet  all 
dilatory  pleas  are  not  pleas  in  abatement. 
Gould  on  PL  ch.  2,  6  35 ;  vide  1  Chit.  PL 
oh.  6  ;  Bac.  Ab.  Abatement,  O  ;  1  Mass 
358  ;  1  John.  Cas.  101. 

29.  A  plea  in  discharge,  as  distinguish 
ed  from  a  plea  in  avoidance,  is  one  which 
admits  the  demand,  and  instead  of  avoiding 
the  payment  or  satisfaction  of  it,  shows  that 
it  has  been  discharged  by  some  matter  of 
fact.  Such  are  pleas  of  payment,  release, 
and  the  like. 

30.  A  plea  in  excuse,  is  one  whioh  ad- 
mits the  demand  or  complaint  stated  in  the 
declaration,  but  excuses  the  non-compliance 
of  the  plaintiff's  claim,  or  the  commission 
of  the  act  of  which  he  complains,  on  account 
of  the  defendant  having  done  all  in  his 
power  to  satisfy  the  former,  or  not  having 
been  the  culpable  author  of  the  latter.  A 
plea  of  tender  is  an  example  of  the  former, 
and  a  plea  of  son  assault  demesne,  an  in- 
stance of  the  latter. 

31.  A  foreign  plea  is  one  which  takes 
the  cause  out  of  the  court  where  it  is  plead- 
ed, by  showing  a  want  of  jurisdiction  in  that 
court.  2  Lill.  Pr.  Reg.  374  ;  Carth.  402. 
See  the  form  of  the  plea  in  Lill.  Ent.  475. 

32.  A  plea  of  justification  is  one  in 
which  the  defendant  professes  purposely  to 
have  done  the  acts  which  are  the  subject  of 
the  plaintiff's  suit,  in  order  to  exercise  that 
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right  which  he  considers  he  might  in  point 
of  law  exorcise,  and  in  the  exercise  of  which 
he  conceives  himself  not  merely  excused, 
hat  justified. 

33.  A  plea  puis  darrein  continuance. 
Under  the  ancient  law,  there  were  con- 
tinuances, t.  e.  adjournments  of  the  proceed- 
ings for  certain  purposes,  from  one  day  or 
one  term  to  another ;  and,  in  such  cases, 
there  was  an  entry  made  on  the  record,  ex- 
pressing the  ground  of  the  adjournment,  and 
appointing  the  parties  to  reappear  at  a 
given  day. 

^  34.  In  the  interval  between  such  con- 
tinuance and  the  day  appointed,  the  parties 
were  of  course  out  of  court,  and  consequently 
not  in  a  situation  to  plead.  But  it  sometimes 
happened,  that  after  a  plea  had  been  pleaded, 
and  while  the  parties  were  out  of  court,  in 
consequence  of  such  continuance,  a  new 
matter  of  defence  arose,  which  did  not  exist, 
and  which  the  defendant  had  consequently 
no  opportunity  to  plead,  before  the  last  con- 
tinuance. This  new  defence  he  was  there- 
fore entitled,  at  the  day  given  for  his  re- 
appearance, to  plead  as  a  matter  that  had 
happened  after  the  last  continuance,  puis 
darrein  continuance.  In  the  same  cases  that 
occasioned  a  continuance  in  the  ancient  com- 
mon law,  but  in  no  other,  a  continuance 
shall  take  place.  At  the  time  indeed,  when 
the  pleadings  are  filed  and  delivered,  no  re- 
cord exists,  and  there  is,  therefore,  no  entry 
at  that  time,  made  on  the  record,  of  the 
award  of  a  continuance ;  but  the  parties  are, 
from  the  day  when,  by  the  ancient  praotice, 
a  continuance  would  have  been  entered, 
supposed  to  be  out  of  court,  and  the  plead- 
ing is  suspended,  till  the  day  arrives  to 
which,  by  the  ancient  practice,  the  continu- 
ance would  extend.  At  that  day,  the  de- 
fendant is  entitled,  if  any  new  matter  of 
defence  has  arisen  in  the  interval,  to  plead 
it  according  to  the  ancient  plan,  puis  dar- 
rein continuance. 

35.  A  plea  puis  darrein  continuance  is 
not  a  departure  from,  bat  is  a  waiver  of  the 
first  plea,  and  is  always  pleaded  by  way  of 
substitution  for  it,  on  which  no  proceeding 
is  afterwards  had.  1  Salk.  178  ;  2  Stran. 
1195 ;  Hob.  81 ;  4  Serg.  &  Rawle,  239. 
Great  certainty  is  requisite  in  pleas  of  this 
description.  Doct.  PI.  297  ;  Yelv.  141 ; 
Cro.  Jac.  261 ;  Freem.  112 ;  2  Lutw.  1143 ; 
2  Salk.  519 ;  2  Wils.  139 ;  Co.  Entr.  517 
b.  It  is  not  sufficient  to  say  generally  that 
after  the  last  continuance  such  a  thing  hap- 
pened, but  the  day  of  the  continuance  must 


be  shown,  and  also  the  time  and  place  must 
be  alleged  where  the  matter  of  defence 
arose.     Id.  ibid.;  Bull.  N.  P.  309. 

36.  Pleas  puis  darrein  continuance  are 
either  in  bar  or  abatement;  Com.  Dig. 
Abatement,  I  24;  and  are  followed,  like 
other  pleas,  by  a  replication  and  other 
pleadings,  till  issue  is  attained  upon  them. 
Such  pleas  must  be  verified  on  oath  before 
they  are  allowed.  2  Smith's  It.  396 ;  Freem. 
352 ;  1  Strange,  493. 

37.  A  sham  plea  is  one  which  is  known 
to  the  pleader  to  be  false,  and  is  entered  for 
the  purpose  of  delay.  There  are  certain 
pleas  of  this  kind,  which,  in  consequence  of 
their  having  been  long  and  frequently  used 
in  practice,  have  obtained  toleration  from 
the  courts;  and,  though  discouraged,  are 
tacitly  allowed ;  as,  for  example,  the  com- 
mon plea  of  judgment  recovered,  that  is,  that 
judgment  has  been  already  recovered  by  the 
plaintiff,  for  the  same  cause  of  action. 
Steph.  on  Pleading,  444,  445 ;  1  Chit.  PI. 
505,  506. 

38.  Plea  in  suspension  of  the  action. 
Such  a  plea  is  one  which  shows  some  ground 
for  not  proceeding  in  the  suit  at  the  present 
period,  and  prays  that  the  pleading  may  be 
stayed,  until  that  ground  be  removed.  The 
number  of  these  pleas  is  small.  Among 
them  is  that  which  is  founded  on  the  nonage 
of  the  parties,  and  termed  parol  demurrer. 
Stephen  on  Pleading,  64. 

See,  generally,  Bac.  Abr.  Pleas,  Q ;  Com. 
Dig.  Abatement,  I  24,  34 ;  Doct,  PI.  297  ; 
Bull.  N.  P.  309 ;  Lawes  Civ.  PI.  173 ;  1 
Chit.  PI.  634 ;  Steph.  PI.  81 ;  Bouv.  Inst. 
Index,  h.  t. 

TO  PLEAD.  The  formal  entry  of  the 
defendant's  defence  on  the  record.  In  a 
popular  sense,  it  signifies  the  argument  in  a 
cause,  but  it  is  not  so  used  by  the  profes- 
sion. Steph.  PI.  Appex.  note  1 ;  Story,  Eq. 
PL  §  5,  note. 

PLEADING,  practice.  The  statement 
in  a  logical  and  legal  form,  of  the  facts 
which  constitute  the  plaintiff's  cause  of  ac- 
tion, or  the  defendant's  ground  of  defence ; 
it  is  the  formal  mode  of  alleging  that  on  the 
record,  which  would  be  the  support,  or  the 
defence  of  the  party  in  evidence.  3  T.  R. 
159 ;  Dougl.  278 ;  Com.  Dig.  Pleader,  A ; 
Bac.  Abr.  Pleas  and  Pleading;  Cowp. 
682-3.  Or  in  the  language  of  Lord  Coke, 
good  pleading  consists  in  good  matter  plead- 
ed in  good  form,  in  apt  time,  and  due  order. 
Co.  Lit.  303.  In  a  general  sense,  it  is  that 
which  either  party  to  a  suit  at  law  alleges 
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for  himself  in  a  court,  with  respect  to  the 
subject-matter  of  the  cause,  and  the  mode 
in  which  it  is  carried  on,  including  the  de- 
mand which  is  made  by  the  plaintiff;  but 
in  strictness,  it  is  no  more  than  setting  forth 
those  facts  or  arguments  which  show  the 
justice  or  legal  sufficiency  of  the  plaintiff's 
demand,  and  the  defendant's  defence,  with- 
out including  the  statement  of  the  demand 
itself,  which  is  contained  in  the  declaration 
or  count.     Bac.  Abr.  Pleas  and  Pleading. 

2.  The  science  of  pleading  was  designed 
only  to  render  the  facts  of  each  party's  case 
plain  and  intelligible,  and  to  bring  the  mat- 
ter in  dispute  between  them  to  judgment. 
Steph.  PI.  1.  It  is,  as  has  been  well  ob- 
served, admirably  calculated  for  analyzing 
a  cause,  and  extracting,  like  the  roots  of  an 
equation,  the  true  points  in  dispute ;  and 
referring  them  with  all  imaginable  simpli- 
city, to  the  court  and  jury.  1  Hale's  C.  L. 
801,  n. 

8.  The  parts  of  pleading  have  been  con- 
sidered as  arrangeable  under  two  heads; 
first,  the  regular,  or  those  which  occur  in 
the  ordinary  course  of  a  suit ;  and  secondly, 
the  irregular,  or  collateral,  being  those 
which  are  occasioned  by  mistakes  in  the 
pleadings  on  either  side. 

4.  The  regular  parts  are,  1st.  The  de- 
claration or  count.  2d.  The  plea,  which  is 
either  to  the  jurisdiction  of  the  court,  or 
suspending  the  action,  as  in  the  case  of  a 
parol  demurrer,  or  in  abatement,  or  in  bar 
of  the  action,  or  in  replevin,  an  avowry  or 
cognizance.  3d.  The  replication,  and,  in 
case  of  an  evasive  plea,  a  new  assignment, 
or  in  replevin  the  plea  in  bar  to  the  avowry 
or  cognizance.  4th.  The  rejoinder,  or,  in 
replevin,  the  replication  to  the  plea  in  bar. 
5th.  The  surrejoinder,  being  in  replevin, 
the  rejoinder.  6th.  The  rebutter.  7th.  The 
stir-rebutter.  Vin.  Abr.  Pleas  and  Plead- 
ing* C  ;  Bac.  Abr.  Pleas  and  Pleadings,  A. 
8th.  Pleas  puis  darrein  continuance,  when 
the  matter  of  defence  arises  pending  the 
suit. 

5.  The  irregular  or  collateral  parts  of 
pleading  are  stated  to  be,  1st.  Demurrers  to 
any  part  of  the  pleadings  above  mentioned. 
2dly.  Demurrers  to  evidence  given  at  trials. 
8dly.  Bills  of  exceptions.  4thly.  Pleas  in 
scire  facias.  And,  5thly.  Pleas  in  error. 
Yin.  Abr.  Pleas  and  Pleadings,  C. ;  Bouv. 
Inst.  Index,  h.  t. 

Pleading,  special.  By  special  plead- 
ing is  meant  the  allegation  of  special  or  new 
matter,  as  distinguished  from  a  direct  de- 


nial of  matter  previously  alleged  on  the 
opposite  side.    Gould  on  PI.  c.  1,  s.  18. 

PLEAS  OF  THE  CROWN,  Eng.  law. 
This  phrase  is  now  employed  to  signify 
criminal  causes  in  which  the  king  is  a 
party.  Formerly  it  signified  royal  causes 
for  offences  of  a  greater  magnitude  than 
mere  misdemeanors.  These  were  left  to  bo 
tried  in  the  courts  of  the  barons,  whereas 
the  greater  offences,  or  royal  causes,  were 
to  be  tried  in  the  king's  courts,  under  the 
appellation  of  pleas  of  the  crown.  Robert- 
son's Hist,  of  Charles  V.,  vol.  1,  p.  48. 

Pleas  boll,  Engl,  practice.  A  record 
which  contains  the  declaration,  plea,  repli- 
cation, rejoinder,  and  other  pleadings,  and 
the  issue.     Eunom.  Dial.  2,  §  29,  p.  111. 

PLEBEIAN.  One  who  is  classed  among 
the  common  people,  as  distinguished  from 
the  nobles.  Happily  in  this  country  the 
order  of  nobles  does  not  exist. 

PLEBEIANS.  One  of  the  divisions  of 
the  people  in  ancient  Rome ;  that  class 
which  was  composed  of  those  who  were  not 
nobles  nor  slaves.  Vide  Smith's  Die.  Gr. 
if  Rom.  Antia.  art.  Plebes. 

PLEBISCrr,  civil  law.  This  is  an  angli- 
cised word  from  the  Latin  plebiscitum, 
which  is  composed  or  derived  from  piths 
and  scire,  and  signifies,  to  establish  or 
ordain. 

2.  A  plebiscit  was  a  law  which  the 
people,  separated  from  the  senators  and  the 
patricians,  made  on  the  requisition  of  one 
of  their  magistrates,  that  is,  a  tribune.  Inst. 
1,  2,  4. 

PLEDGE  or  PAWN,  contracts.  These 
words  seem  indifferently  used  to  convey  the 
same  idea.     Story  on  Bailm.  §  286. 

2.  In  the  civil  code  of  Louisiana,  how- 
ever, they  appear  not  to  have  'exactly  the 
same  meaning.  It  is  there  said  that  pledges 
are  of  two  kinds,  namely,  the  pawn,  and 
the  antichresis.     Louis.  Code,  art.  8101. 

8.  Sir  William  Jones  defines  a  pledge 
to  be  a  bailment  of  goods  by  a  debtor  to 
his  creditor,  to  be  kept  till  the  debt  is 
discharged.  Jones'  Bailm.  117;  Id.  86. 
Chancellor  Kent,  2  Kent's  Com.  449,  fol- 
lows the  same  definition,  and  see  1  Dane's 
Abr.  c.  17,  art.  4.  Pothier,  De  Nantisse- 
ment,  art.  prelim.  1,  defines  it  to  be  a  con- 
tract by  which  a  debtor  gives  to  his  creditor 
a  thing  to  detain  as  security  for  his  debt. 
The  code  Napoleon  has  adopted  this  defini- 
tion, Code  Civ.  art.  2071,  and  the  Civil 
Code  of  Louisiana  has  followed  it.  Louis. 
Code,  8100.  Lord  Holt's  definition  is,  when 
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goods  or  chattels  are  delivered  to  another 
as  a  pawn,  to  be  security  for  money  bor- 
rowed of  him  by  the  bailor ;  and  this,  he 
adds,  is  called  in  Latin  vadium,  and  in  Eng- 
lish, a  pawn  or  pledge.  Ld.  Raym.  909, 
913. 

4.  The  foregoing  definitions  are  suffi- 
ciently descriptive  of  the  nature  of  a  pawn 
or  pledge ;  but  they  are  in  terms  limited  to 
cases  where  a  thing  is  given  as  a  security 
for  a  debt ;  but  a  pawn  may  well  be  made 
as  security  for  any  other  engagement.  2 
Bulst.  306 ;  Pothier,  De  Nantissement,  n. 
11.  The  definition  of  Domat  is,  therefore, 
more  accurate,  because  it  is  more  compre- 
hensive, namely,  that  it  is  an  appropriation 
of  the  thing  given  for  the  security  of  an 
engagement.  Domat,  B.  3,  tit.  1,  §  1,  n.  1. 
And,  according  to  Judge  Story,  it  may  be 
defined  to  be  a  bailment  of  personal  pro- 
perly, as  security  for  some  debt  or  engage- 
ment.    Story  on  Bailm.  §  286. 

5.  The  term  pledge  or  pawn  is  confined 
to  personal  property;  and  where  real  or 
personal  property  is  transferred  by  a  con- 
veyance of  the  title,  as  a  security,  it  is 
commonly  denominated  a  mortgage. 

6.  A  mortgage  of  goods  is,  in  the  com- 
mon law,  distinguishable  from  a  mere  pawn. 
By  a  grant  or  a  conveyance  of  goods  in 
gage  or  mortgage,  the  whole  legal  title 
passes  conditionally  to  the  mortgagee ;  and 
if  not  redeemed  at  the  time  stipulated,  the 
title  becomes  absolute  at  law,  though  equity 
will  interfere  to  compel  a  redemption.  But 
in  a  pledge  a  special  property  only  passes  to 
the  pledgee,  the  general  property  remaining 
in  the  pledger.  1  Atk.  167  ;  6  East,  25  ; 
2  Caines'  C.  Err.  200  ;  1  Pick.  389 ;  1  Pet. 
S.  C.  R.  449  ;  2  Pick.  R.  610 ;  5  Pick.  R. 
60 ;  8  Pick.  R.  236  ;  9  Greenl.  R.  82  ;  2 
N.  H.  Rep.  13 ;  5  N.  H.  Rep.  545 ;  5  John. 
R.  258 ;  8  John.  R.  97 ;  10  John.  R.  471 ; 
2  Hall,  R.  63  ;  6  Mass.  R.  425 ;  15  Mass. 
R.  480.  A  mortgage  may  be  without  pos- 
session, but  a  pledge  cannot  be  without 
possession.  5  Pick.  59, 60 ;  and  see  2  Pick. 
607. 

7.  Things  which  are  the  subject  of  a 
pledge  or  pawn  are  ordinarily  goods  and 
chattels ;  but  money,  negotiable  instruments, 
choses  in  action,  and  indeed  any  other 
valuable  thing  of  a  personal  nature,  such  as 
patent-rights  and  manuscripts,  may,  by  the 
common  law,  be  delivered  in  pledge.  10 
Johns.  R.  471, 475 ;  12  Johns.  R.  146 ;  10 
Jonhs.  R.  389;  2  Blackf.  R.  198;  7  Greenl. 
R.  28;  2  Taunt.  R.  268;  13  Mass.  105;  15 


Mass.  389;  Id.  534;  2  Caines' C.  Err. 
200 ;  1  Dane's  Abr.  ch.  17,  art.  4,  §  11. 
See  Louis.  Code,  art.  3121. 

8.  It  is  of  the  essence  of  the  contract, 
that  there  should  be  an  actual  delivery  of 
the  thing.  6  Mass.  422  ;  15  Mass.  477  ; 
14  Mass.  352 ;  2  Gaines'  C.  Err.  200 ;  2 
Kent's  Com.  452  ;  Bac.  Abr.  Bailment,  B ; 
2  Rolle  R.  439 ;  6  Pick.  R.  59,  60 ;  Po- 
thier, De  Nantissement,  n.  8,  9 ;  Louis. 
Code,  3129.  What  will  amount  to  a  de- 
livery, is  matter  of  law.     See  Delivery. 

9.  It  is  essential  that  the  thing  should 
be  delivered  as  a  security  for  some  debt  or 
engagement.  Story  on  Bailm.  §  300.  And 
see  3  Cranch,  73 ;  7  Cranch,  34  ;  2  John. 
Ch.  R.  309 ;  1  Atk.  236 ;  Prec.  in  Ch.  419 ; 
2  Vera.  691 ;  Gilb.  Eq.  R.  104 ;  6  Mass. 
339;  Pothier,  Nantissement,  n.  12;  Civ. 
Code  of  Lo.  art.  8119 ;  Code  Civ.  art.  2076. 

10.  In  virtue  of  the  pawn  the  pawnee 
acquires,  by  the  common  law,  a  special  pro- 
perty in  the  thing,  and  is  entitled  to  the 
possession  of  it  exclusively,  during  the  time 
and  for  the  objects  for  which  it  is  pledged. 
2  Bl.  Com.  396  ;  Jones'  Bailm.  80 ;  Owen 
R.  123,  124 ;  1  Bulst.  29 ;  Yelv.  178 
Cro.  Jao.  244 ;  2  Ld.  Raym.  909,  916 
Bac.  Abr.  Bailment,  B  ;  1  Dane's  Abr.  ch 
17,  art.  4,  §§  1,  6 ;  Code  Civ.  art.  2082 
Civ.  Code  of  Lo.  art.  3131.  And  he  has 
a  right  to  sell  the  pledge,  when  there  has 
been  a  default  in  the  pledger  in  complying 
with  his  engagement.  Such  a  default  does 
not  divest  the  general  property  of  the 
pawner,  but  still  leaves  him  a  right  of 
redemption.  But  if  the  pledge  is  not 
redeemed  within  the  stipulated  time,  by  a 
due  performance  of  the  contract  for  which 
it  is  a  security,  the  pawnee  has  then  a  right 
to  sell  it,  in  order  to  have  his  debt  or  in- 
demnity. And  if  there  is  no  stipulated 
time  for  the  payment  of  the  debt,  but  the 
pledge  is  for  an  indefinite  period,  the 
pawnee  has  a  right,  upon  request,  to  a 
prompt  fulfilment  of  the  agreement;  and 
if  the  pawner  refuses  to  comply,  the  pawnee 
may,  upon  demand  and  notice  to  the  pawner, 
require  the  pawn  to  be  sold.  2  Kent's  Com. 
452 ;  Story  on  Bailm.  §  308. 

11.  The  pawnee  is  bound  to  use  ordi- 
nary diligence  in  keeping  the  pawn,  and 
consequently  is  liable  for  ordinary  neglect 
in  keeping  it.  Jones'  Bailm.  75 ;  2  Kent's 
Com.  451 ;  1  Dane's  Abr.  ch.  17,  art.  12 ; 
2  Ld.  Raym.  909,  916 ;  Domat,  B  1,  tit. 
1,  6  4,  n.  1. 

12.  The  pawner  has  the  right  of  re 
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demption.  If  the  pledge  is  conveyed  by 
way  of  mortgage,  and  thus  passes  the  legal 
title,  unless  he  redeems  the  pledge  at  a 
stipulated  time,  the  title  of  the  pledge  be- 
comes absolute  at  law ;  and  the  pledger  has 
no  remedy  at  law,  but  only  a  remedy  in 
equity  to  redeem.  2  Ves.  Jr.  378;  2 
Caines'  C.  Err.  200.  If,  however,  the 
transaction  is  not  a  transfer  of  ownership, 
but  a  mere  pledge,  as  the  pledger  has  never 
parted  with  the  general  title,  he  may,  at 
law,  redeem,  notwithstanding  he  has  not 
strictly  complied  with  the  condition  of  his 
contract.  Com.  Dig.  Mortgage,  B ;  1  Pow. 
on  Mortg.  by  Coventry  &  Band.  401,  and 
notes,  ibid.  See  further,  as  to  the  pawner's 
right  of  redemption,  Story  on  Bailm.  §§  345 
to  349. 

13.  By  the  act  of  pawning,  the  pawner 
enters  into  an  implied  agreement  or  war- 
ranty that  he  is  the  owner  of  the  property 
pawned,  and  that  he  has  a  good  right  to 
pass  the  title.     Story  on  Bailm.  §  354. 

14.  As  to  the  manner  of  extinguishing 
the  contract  of  pledge  or  mortgage  of  per- 
sonal property,  see  Story  on  Bailm.  §§  359 
to  366. 

Pledge,  contracts.  He  who  becomes 
security  for  another,  and,  in  this  sense, 
every  one  who  becomes  bail  for  another,  is 
a  pledge.  4  Inst.  180 ;  Com.  Dig.  Bail.  C. 
See  Pledges. 
PLEDGER.  The  same  as  pawner,  (q.  v.) 
PLEDGEE.  The  same  as  pawnee,  (q.  v.) 
PLEDGES,  pleading.  It  was  anciently 
necessary  to  find  pledges  or  sureties  to  pro- 
seoute  a  suit,  and  the  names  of  the  pledges 
were  added  at  the  foot  of  the  declaration ; 
but  in  the  course  of  time  it  became  unne- 
cessary to  find  such  pledges  because  the 
plaintiff  was  no  longer  liable  to  be  amerced, 
pro  falsa  clamora,  and  the  pledges  were 
merely  nominal  persons,  and  now  John  Doe 
and  Richard  Roe  are  the  universal  pledges ; 
but  they  may  be  omitted  altogether;  1 
Tidd's  Pr.  455;  Arch.  Civ.  PL  171;  or 
inserted  at  any  time  before  judgment.  4 
John.  190. 

PLEGnS  ACQUIETANDIS,  WRIT 
DE.  The  name  of  an  ancient  writ  in  the 
English  law,  which  lies  whero  a  man  be- 
comes pledge  or  surety  for  another  to  pay 
a  certain  sum  of  money  at  a  certain  day ; 
after  the  day,  if  the  debtor  does  not  pay 
the  debt,  and  the  surety  be  compelled  to 
pay,  he  shall  have  this  writ  to  compel  the 
debtor  to  pay  the  same.  F.  N.  B.  321. 
PLENA  PROBATIO.    A  term  used  in 


the  civil  law,  to  signify  full  proof,  in  con- 
tradistinction to  semi-plena  probatio,  which 
is  only  a  presumption.  Code,  4, 19, 5,  &c. ; 
1  Greenl.  Ev.  §  119. 

PLENARTY,  eccl.  law.  Signifies  that  a 
benefice  is  full.    Vide  Avoidance. 

PLENARY.    Full,  complete. 

2.  In  the  courts  of  admiralty,  and  in 
the  English  ecclesiastical  courts,  causes  or 
suits  in  respect  of  the  different  course  of 
proceeding  in  each,  are  termed  plenary  or 
summary.  Plenary,  or  full  and  formal 
suits,  are  those  in  which  the  proceedings 
must  be  full  and  formal :  the  term  summary 
is  applied  to  those  causes  where  the  pro- 
ceedings are  more  succinct  and  less  formal. 
Law's  Oughton,  41 ;  2  Chit.  Pr.  481. 

PLENE  ADMINISTRAVIT,  pleading. 
A  plea  in  bar  entered  by  an  executor  or 
administrator  by  which  he  affirms  that  he  had 
not  in  his  possession  at  the  time  of  the  com- 
mencement of  the  suit,  nor  has  had  at  any 
time  since  any  goods  of  the  deoeased  to  be 
administered ;  when  the  plaintiff  replies  that 
the  defendant  had  goods,  &c,  in  his  posses- 
sion at  that  time,  and  the  parties  join  issue, 
the  burden  of  the  proof  will  be  on  the 
plaintiff.  Vide  15  John.  R.  323;  6  T. 
R.  10 ;  1  Barn.  &  Aid.  254 ;  11  Vin. 
Ab.  349;  12  Vm.  Ab.  185;  2  Phil, 
Ev.  295  ;  3  Saund.  (a)  315,  n.  1 ;  6  Com. 
Dig.  311. 

PLENE   ADMINISTRAVIT   PRATER.      This 

is  the  usual  plea  of  plene  administravitj 
except  that  the  defendant  admits  a  certain 
amount  of  assets  in  his  hands. 

Plene  oomputavit,  pleading.  A  plea 
in  an  action  of  account  render,  by  which  the 
defendant  avers  that  he  has  fully  accounted. 
Bac.  Ab.  Acoompt,  E.  This  plea  does  not 
admit  the  liability  of  the  defendant  to  ac- 
count.   15  S.  k  R.  153. 

PLENIPOTENTIARY.  Possessing  full 
powers ;  as,  a  minister  plenipotentiary,  is 
one  authorized  fully  to  settle  the  matters 
conneoted  with  his  mission,  subject  however 
to  the  ratification  of  the  government  by 
which  he  is  authorized.    Tide  Minister. 

PLENUM  DOMINIUM.  The  unlimited 
right  which  the  owner  has  to  use  his  pro- 
perty as  he  deems  proper,  without  ac- 
countability to  any  one. 

PLOUGH-BOTE.  An  allowance  made 
to  a  rural  tenant,  of  wood  sufficient  for 
ploughs,  harrows,  carts,  and  other  instru- 
ments of  husbandry. 

PLOUGH-LAND,  old  Eng.  law.  An 
uncertain  quantity  of  land ;  but,  according 
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to  some  opinions,  it  contains  one  hundred 
and  twenty  acres.     Go.  Litt.  69  a. 

TO  PLUNDER.  The  capture  of  per- 
sonal property  on  land  by  a  public  enemy, 
with  a  view  of  making  it  his  own.  The  pro- 
perty so  captured  is  called  plunder.  See 
Booty;  Prize. 

PLUNDERAGE,  mar.  law.  The  em- 
bezzlement of  goods  on  board  of  a  ship,  is 
known  by  the  name  of  plunderage. 

2.  The  rule  of  the  maritime  law  in  such 
cases  is,  that  the  whole  crew  shall  be  respon- 
sible for  the  property  thus  embezzled,  be- 
cause there  must  be  some  negligence  in 
finding  out  the  depredator.  Abbott  on  Ship. 
457 ;  3  John.  Rep.  17  j  1  Pet.  Adm.  Dec. 
243  ;  1  New  Rep.  347 ;  1  Pet.  Adm.  Dec. 
200,  239. 

PLURAL.  A  term  used  in  grammar, 
which  signifies  more  than  one. 

2.  Sometimes,  however,  it  may  be  so  ex- 
pressed that  it  means  only  one,  as,  if  a  man 
were  to  devise  to  another  all  he  was  worth, 
if  he,  the  testator,  died  without  children, 
and  ho  died  leaving  one  child,  the  devise 
would  not  take  effect.  See  Dig.  50, 16, 
148  ;  Id.  35, 1, 101, 1 ;  Id.  36, 1, 17,  4  ; 
Code,  6,  49, 6, 2 ;  Shelf,  on  Lun.  504,  518, 
559,  589.     See  Singular. 

PLURALITY,  government.  The  greater 
number  of  votes  given  at  an  election  j  it  is 
distinguished  from  a  majority,  (q.  v.)  which 
is  a  plurality  of  all  the  votes  which  might 
have  been  given ;  though  in  common  parlance 
majority  is  used  in  the  sense  here  given  to 
plurality. 

PLURIES,  practice.  A  term  by  which 
a  writ  issued  subsequently  to  an  alias  of  the 
same  kind,  is  denominated. 

2.  The  pluries  writ  is  made  by  adding 
after  we  command  you,  the  words, "  as  often 
times  we  have  commanded  you."  This  is 
called  the  first  pluries,  the  next  is  called  the 
second  pluries,  &c. 

POINDING,  Scotch,  law.  That  dili- 
gence, affecting  movable  subjects,  by  which 
their  property  is  carried  directly  to  the 
creditor.  Poinding  is  real  or  personal. 
Ersk.  Pr.  L.  Scot.  3,  6, 11. 

Poinding,  personal,  Scotch  law.  Poin- 
ding of  the  goods  belonging  to  the  debtor, 
and  of  those  goods  only. 

2.  It  may  have  for  its  warrant  either 
letters  of  horning,  containing  a  clause  for 
poinding,  and  then  it  is  executed  by  messen- 
gers ;  or  precepts  of  poinding',  granted  by 
sheriffs,  commissaries,  &c,  which  are  ex- 
ecuted by  their  proper  officers.     No  cattle 


pertaining  to  the  plough,  nor  instruments  of 
tillage,  can  be  poinded  in  the  time  of  labor- 
ing or  tilling  the  ground,  unless  where  the 
debtor  has  no  other  goods  that  may  be 
poinded.  Ersk.  Pr.  L.  Scot.  3,  6, 11.  See 
Mistress,  t°  which  this  process  is  somewhat 
similar. 

Poinding,  real,  or  poinding  of  the 
ground,  Scotch  law.  Though  it  be  properly 
a  diligence,  this  is  generally  considered  by 
lawyers  as  a  species  of  real  action,  and  is 
so  called  to  distinguish  it  from  personal 
poinding,  which  is  founded  merely  on  an 
obligation  to  pay. 

2.  Every  debitum  fundi,  whether  legal 
or  conventional,  is  a  foundation  for  this 
action.  It  is  therefore  competent  to  all 
creditors  in  debts  which  make  a  real  burden 
on  lands.  As  it  proceeds  on  a  real  right, 
it  may  be  directed  against  all  goods  that 
can  be  found  on  the  lands  burdened ;  but, 

1.  Goods  brought  upon  the  ground  by 
strangers  are  not  subject  to  this  diligence. 

2.  Even  the  goods  of  a  tenant  cannot 
be  poinded  for  more  than  his  term's  rent, 
Ersk.  Pr.  L.  Soot.  4, 1,  3. 

POINT,  practice.  A  proposition  or  ques- 
tion arising  in  a  oase. 

2.  It  is  the  duty  of  a  judge  to  give  an 
opinion  on  every  point  of  law,  properly 
arising  out  of  the  issue,  which  is  pro- 
pounded to  him.     Vide  Resolution. 

Point  reserved.  A  point  or  question 
of  law  which  the  court,  not  being  fully 
satisfied  how  to  decide,  in  the  hurried  trial 
of  a  cause,  rules  in  favor  of  the  party  offer- 
ing it,  but  subject  to  revision  on  a  motion 
for  a  new  trial.  If,  after  argument,  it  be 
found  to  have  been  ruled  correctly,  the 
verdict  is  supported  j  if  otherwise,  it  is  set 
aside. 

POINTS,  construction.  Marks  in  writing 
and  in  print,  to  denote  the  stops  that  ought 
to  be  made  in  reading,  and  to  point  out  the 
sense. 

2.  Points  are  not  usually  put  in  legisla- 
tive acts  or  in  deeds;  Eunom.  Dial.  2,  §  33, 
p.  239  ;  yet,  in  construing  them,  the  courts 
must  read  them  with  such  stops  as  will  give 
effect  to  the  whole.     4  T.  R.  65. 

8.  The  points  are  the  comma,  the  semi- 
colon, the  colon,  the  full  point,  the  point  of 
interrogation  and  exclamation.  Barr.  on  the 
Stat.  294,  note ;  vide  Punctuation. 

POISON,  crim.  law.  Those  substances 
which,  when  applied  to  the  organs  of  the 
body,  are  capable  of  altering  or  destroying, 
in  a  majority  of  cases,  some  or  all  of  the 
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functions  necessary  to  life,  are  called  poi- 
sons. 3  Fodere,  Traite  de  Med.  Leg.  449 ; 
Guy,  Med.  Jur.  520. 

2.  When  administered  with  a  felonions 
intent  of  committing  murder,  if  death 
ensues,  it  is  murder  the  most  detestable, 
because  it  can  of  all  others,  be  least  pre- 
vented by  manhood  or  forethought.  It  is 
a  deliberate  act  necessarily  implying  malice. 
1  Buss.  Cr.  429.  For  the  signs  which  in- 
dicate poisoning,  vide  2  Beck's  Med.  Jurisp. 
oh.  16,  p.  236,  et  seq.*,  Cooper's  Med.  Jurisp. 
47 ;  Ryan's  Med.  Jurisp.  oh.  15,  p.  202,  et 
seq.;  Traill,  Med.  Jur.  109. 

POLE.  A  measure  of  length,  equal  to 
five  yards  and  a  half.    Tide  Measure. 

POLICE.  That  species  of  superintend- 
ence by  magistrates  which  has  principally 
for  its  object  the  maintenance  of  public 
tranquillity  among  the  citizens.  The  officers 
who  are  appointed  for  this  purpose  are  also 
called  the  police. 

2.  The  word  police  has  three  significa- 
tions, namely ;  1.  The  first  relates  to  the 
measures  which  are  adopted  to  keep  order, 
the  laws  and  ordinances  on  cleanliness, 
health,  the  markets,  &c.  2.  The  second 
has  for  its  object  to  procure  to  the  authori- 
ties the  means  of  detecting  even  the  smallest 
attempts  to  commit  crime,  in  order  that  the 
guilty  may  be  arrested  before  their  plans  are 
carried  into  execution,  and  delivered  over 
to  the  justice  of  the  country.  3.  The  third 
comprehends  the  laws,  ordinances  and  other 
measures  which  require  the  citizens  to  exer- 
oise  their  rights  in  a  particular  form. 

3.  Police  has  also  been  divided  into 
administrative  police,  which  has  for  its  object 
to  maintain  constantly  public  order  in  every 
part  of  the  general  administration  ;  and  into 
judiciary  police,  which  is  intended  princi- 
pally to  prevent  crimes  by  punishing  the 
criminals.  Its  object  is  to  punish  crimes 
which  the  administrative  police  has  not  been 
able  to  prevent. 

Polioe  jury.  In  Louisiana  this  name 
is  given  to  certain  officers  who  collectively 
exercise  jurisdiction  in  certain  cases  of 
police ;  as  levying  taxes,  regulating  roads, 
&o. 

POLICY  OF  INSUBANCE,  contracts. 
An  instrument  in  writing  by  which  the  con- 
tract of  insurance  is  effected  and  reduced 
into  form. 

2.  The  term  policv  of  insurance,  or  as- 
surance, as  it  is  sometimes  called,  is  derived 
from  the  Italian  polizza  diassecurazione,  or 
disecuranza,  or  disecurta;  and  in  that  lan- 


guage signifies  a  note  or  bill  of  security  or 
indemnity. 

3.  The  policy  is  always  considered  as 
being  made  upon  an  executed  consideration, 
namely,  the  payment  or  security  for  the  pay- 
ment of  the  premium,  and  contains  only  the 
promise  of  the  underwriters,  without  any- 
thing in  nature  of  a  counter  promise  on  the 
part  of  the  insured.  The  policy  may  be 
effected  by  the  owner  of  the  property  in- 
sured, his  broker  or  agent. 

4.  As  to  its  form,  the  policy  has  been 
considered  in  courts  of  law  as  an  absurd 
and  incoherent  instrument ;  4  T.  B.  210 ; 
but  courts  of  justice  have  always  construed 
it  according  to  the  intention  of  the  parties, 
and  so  that  the  indemnity  of  the  insured, 
and  the  advancement  of  trade,  which  are 
the  great  objects  of  insurance,  may  be  atr 
tained.  It  should  contain,  1.  The  names  of 
the  parties.  2.  The  name  of  the  vessel  in- 
sured, in  order  to  identify  it ;  but  to  pre- 
vent the  ill  consequence  that  might  result 
from  a  mistake  in  the  name  of  the  vessel  or 
master,  there  are  usually  inserted  in  policies 
these  words,  "or  by  whatsoever  name  or 
names  the  same  ship  or  the  master  thereof 
is,  or  shall  be,  named  or  called."  3.  A  spe- 
cification of  the  subjectrmatter  of  the  in- 
surance, whether  it  be  goods,  ship,  freight, 
respondentia  or  bottomry  securities,  or  other 
things.  Marsh.  Ins.  315 ;  3  Mass.  Bep.  476. 
4.  A  description  of  the  voyage,  with  the 
commencement  and  end  of  the  risk.  5.  A 
statement  of  the  perils  insured  against. 
6.  A  power  in  the  insured  to  save  goods  in 
case  of  misfortune,  without  violating  the 
policy.  7.  The  promise  of  the  insurers,  and 
an  acknowledgment  of  their  receipt  of  the 
premium.  8.  The  common  memorandum. 
9.  The  date  and  subscription. 

5.  Policies,  with  reference  to  the  reality 
of  the  interest  insured,  are  distinguished 
into  interest  and  wager  policies ;  with  refer- 
ence to  the  amount  of  interest,  into  open 
and  valued. 

6.  An  interest  policy 9  is  where  the  in- 
sured has  a  real,  substantial,  assignable 
interest  in  the  thing  insured ;  in  which  case 
only  it  is  a  contract  of  indemnity. 

7.  A  wager  policy,  is  a  pretended  in- 
surance, founded  on  an  ideal  risk,  where  the 
insured  has  no  interest  in  the  thing  insured, 
and  can  therefore  sustain  no  loss,  by  the 
happening  of  any  of  the  misfortunes  insured 
against.  These  policies  are  strongly  repro- 
bated.    8  Kent,  Com.  225. 

8.  An  open  policy,  is  where  the  amount 
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of  the  interest  of  the  insured  is  not  fixed 
by  the  policy ;  but  is  left  to  be  ascertained 
by  the  insured  in  case  a  loss  shall  happen. 

9.  A  valued  policy,  is  where  a  value  has 
been  set  on  the  ship  or  goods  insured,  and 
this  value  inserted  in  the  policy  in  the  na- 
ture of  liquidated  damages,  to  save  the 
necessity  of  proving  it  in  case  of  loss. 
Marsh.  Ins.  287 ;  and  see  Kent,  Com.  Lec- 
ture 48 )  Marsh.  Ins.  ch.  8  ;  16  Vin.  Ab. 
402 ;  1  Supp.  to  Ves.  jr.  305 ;  Park.  Ins. 
1, 14 ;  Westcott,  Ins.  400 ;  Pardes.  h.  t. ; 
Poth.  h.  t. ;  Boulay  Paty,  h.  t. ;  Bouv.  Inst. 
Index,  h.  t. 

PoLitrr,  public.  By  public  polioy  is 
meant  that  which  the  law  encourages  for  the 
promotion  of  the  public  good. 

2.  That  which  is  against  public  policy 
is  generally  unlawful.  For  example,  to 
restrain  an  individual  from  marrying,  or 
from  engaging  in  business,  when  the  re- 
straint is  general,  in  the  first  case,  to  all 
persons,  and,  in  the  second,  to  all  trades, 
business,  or  occupations.  But  if  the  restraint 
be  only  partial,  as  that  Titius  shall  not 
marry  Moevia,  or  that  Gaius  shall  not  en- 
gage in  a  particular  trade  in  a  particular 
town  or  place,  the  restraint  is  not  against 
public  policy,  and  therefore  valid.  1  Story, 
Eq.  Jur.  6  274.     See  Newl.  Contr.  472. 

POLITICAL.  Pertaining  to  policy,  or 
the  administration  of  the  government.  Poli- 
tical rights  are  those  which  may  be  exercised 
in  the  formation  or  administration  of  the 
government ;  they  are  distinguished  from 
civil  rights,  which  are  the  rights  which  a 
man  enjoys,  as  regards  other  individuals, 
and  not  in  relation  to  the  government.  A 
political  corporation  is  one  which  has  prin- 
cipally for  its  object  the  administration  of 
the  government,  or  to  which  the  powers  of 
government,  or  a  part  of  such  powers,  have 
been  delegated.  1  Bouv.  Inst.  n.  182, 197, 
198. 

POLL.  A  head.  Hence  poll  tax  is  the 
name  of  a  tax  imposed  upon  the  people  at 
so  much  a  head. 

2.  To  poll  a  jury  is  to  require  that  each 
juror  shall  himself  declare  what  is  his  ver- 
dict. This  may  be  done  at  the  instance  of 
either  party,  at  any  time  before  the  verdict 
is  recorded.  3  Cowen,  R.  23.  See  18  John. 
R.  188.     See  Deed  Poll. 

POLLICITATION,  civil  law.  A  polli- 
citation is  a  promise  not  yet  accepted  by  the 
person  to  whom  it  is  made ;  it  differs  from 
a  contract  inasmuch  as  the  latter  includes  a 
concurrence  of  intention  in  two  parties,  one 


of  whom  promises  something  to  the  other, 
who  accepts  on  his  part  of  such  promise. 
L.  3,  ff.  Pollicit. ;  Grotius,  lib.  2,  c.  2 ; 
Poth.  on  Oblig.  P.  1,  c.  1,  s.  1,  art.  1, 
§2. 

2.  An  offer  to  guaranty,  but  not  ac- 
cepted, is  not  a  contract  on  which  an  action 
will  lie.  1  Stark.  C.  10 ;  1  M.  &  S.  557 ; 
3  B.  &  0.  668,  690  ;  5  D.  &  R.  512,  586 ; 
7  Granch,  69 ;  17  John.  R.  134  ;  1  Mason's 
R.  323,  371 ;  16  John.  R.  67  j  3  Conn. 
R.  438 ;  1  Pick.  R.  282,  3 ;  1  B,  &  A. 
681. 

POLLS.  The  place  where  electors  cast 
in  their  votes* 

POLYANDRY.  The  state  of  a  woman 
who  has  several  husbands. 

2.  Polyandry  is  legalized  only  in  Thibet. 
This  is  inconsistent  with  the  law  of  nature. 
Vide  Law  of  Nature. 

POLYGARCHY.  A  term  used  to  ex- 
press a  government  which  is  shared  by  seve- 
ral persons ;  as,  when  two  brothers  succeed 
to  the  throne,  and  reign  jointly. 

POLYGAMY,  crim.  law.  The  act  of  a 
person  who,  knowing  he  has  two  or  more 
wives,  or  she  has  two  or  more  husbands 
living,  marries  another.  It  differs  from 
bigamy,  (q.  v.)  Com.  Dig.  Justices,  S  5 , 
Diet,  de  Jur.  h.  t. 

POND.  A  body  of  stagnant  water ;  a 
pool. 

2.  Any  one  has  a  right  to  erect  a  fish 
pond  ;  the  fish  in  it  are  considered  as  real 
estate,  and  pass  to  the  heir  and  not  to  the 
executor.  Ow.  20.  See  Pool;  River; 
Water. 

PONE,  English  practice.  An  original 
writ  issuing  out  of  chancery,  for  the  pur- 
pose of  removing  a  plaint  from  an  inferior 
court  into  the  superior  courts  at  West- 
minster. The  word  signifies  "put;"  put 
by  gages,  &o.  The  writ  is  called  from  the 
words  it  contained  when  in  Latin,  "  Pone 
per  vadium  et  salvos  plegios,"  &c.  Put  by 
gage  and  safe  pledges,  «c.  See  F.  N.  B. 
69,  70  a ;  Wilkinson  on  Replevin,  Index. 

PONTAGE.  A  contribution  towards  the 
maintenance,  rebuilding  or  repairs  of  a 
bridge.  The  toll  taken  for  this  purpose 
also  bears  this  name.     Obsolete. 

POOL.  A  small  lake  of  standing  water. 

2.  By  the  grant  of  a  pool,  it  is  said, 
both  the  land  and  water  will  pass.  Co.  Litt. 
5.  Vide  Stagnum;  Water.  Undoubtedly 
the  right  to  fish,  and  probably  the  right  to 
use  hydraulic  works,  will  be  acquired  by 
such  grant.    2  N.  Hamps.  Rep.  259 ;  Ang. 
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on  Wat.  Courses,  47  ;  Plowd.  161 ;  Vangh. 
103 ;  Bac.  Ab.  Grants,  H  3 ;  Com.  Big. 
Grant,  E  5 ;  5  Cowen,  216 ;  Cro.  Jac.  150 ; 
1  Lev.  44 ;  Co.  Litt.  5. 

POPE.  The  chief  of  the  eatholio  re- 
ligion is  so  called.  He  is  a  temporal 
prince.  He  is  elected  by  certain  officers 
called  cardinals,  and  remains  in  power 
during  life.  In  the  9th  Collation  of  the 
Authentics  it  is  declared  the  bishop  of 
Rome  hath  the  first  place  of  sitting  in  all 
assemblies,  and  the  bishop  of  Constanti- 
nople the  second.  Ridley's  View,  part  1, 
chap.  3,  sect.  10. 

2.  The  pope  has  no  political  authority  in 
the  United  States. 

POPE'S  FOLLY.  The  name  of  a  small 
island,  situated  in  the  bay  of  Passama- 
quoddy,  which,  it  has  been  decided,  is 
within  the  jurisdiction  of  the  United  States. 
1  Ware's  R.  26. 

POPULAR  ACTION,  punishment.  An 
aotion  gwen  by  statute  to  any  one  who  will 
sue  for  the  penalty.  A  qui  tarn  action.  Dig. 
47,  23, 1. 

PORT.  A  place  to  which  the  officers 
of  the  customs  are  appropriated,  and  which 
include  the  privileges  and  guidance  of  all 
members  and  creeks  which  are  allotted  to 
them.  1  Chit.  Com.  Law,  726 ;  Postle- 
waith's  Com.  Diet.  h.  t.;  1  Chit.  Com.  L. 
Index,  h.  t.  Aocording  to  Dalloz,  a  port 
is  a  place  within  land,  protected  against  the 
waves  and  winds,  and  affording  to  vessels  a 
place  of  safety.  Diet.  Supp.  h.  t.  By  the 
Roman  law  a  port  is  defined  to  be  locus, 
conclusus,  quo  importantur  merces,  et  unde 
exportantur.  Dig.  50, 16, 59.  See  7  N.  S.  81. 

2.  A  port  differs  from  a  haven,  (q.  v.) 
and  includes  something  more.  1st.  It  is  a 
place  at  which  vessels  may  arrive  and  dis- 
charge, or  take  in  their  cargoes.  2.  It 
comprehends  a  ville,  city  or  borough,  called 
in  Latin  caput  corpus,  for  the  reception  of 
mariners  and  merchants,  for  securing  the 
goods,  and  bringing  them  to  market,  and 
for  victualling  the  ships.  3.  It  is  impressed 
with  its  legal  character  by  the  civil  au- 
thority. Hale  de  Portibus  Mar.  c.  2;  1 
Harg.  46,  73 ;  Bac.  Ab.  Prerogative,  D 
5 ;  Com.  Dig.  Navigation,  E ;  4  Inst.  148 ; 
Callis  on  Sewers,  56 ;  2  Chit.  Com.  Law,  2 ; 
Dig.  50,  16,  59 ;  Id.  43,  12,  1,  13 ;  Id. 
47, 10, 15,  7 ;  Id.  39, 4, 15. 

Port-reeve,  Eng.  law.  In  some  places 
in  England  an  officer  bearing  this  name  is 
the  chief  magistrate  of  a  port-town.  Jacob's 
Diet.  h.  t. 


Port  Toll,  mer.  law.  By  this  phra&e 
is  understood  the  money  paid  for  the  privi- 
lege of  bringing  goods  into  a  port. 

PORTATICA,  Engl.  law.  The  gene- 
ric name  for  port  duties  charged  to  ships. 
Harg.  L.  Tr.  74. 

PORTER.  The  name  of  an  ancient 
English  officer  who  bore  or  carried  a  rod 
before  the  justices.  The  door-keeper  of 
the  English  parliament  also  bears  this 
name. 

2.  One  who  is  employed  as  a  common 
carrier  to  carry  goods  from  one  place  to 
another  in  the  same  town,  is  also  called  a 
porter.  Such  person  is  in  general  answer- 
able as  a  common  carrier.    Story,  Bailm. 

§496. 

PORTION.     That  part  of  a  parent's 

estate,  or  the  estate  of  one  standing  in  loco 

parentis,  which  is  given  to  a  child.   1  Vera. 

204.  Vide  8  Com.  Dig.  539 ;  16  Vin.  Ab. 

432 ;  1  Supp.  to  Ves.  Jr.  34, 58, 303, 308 

2  Id.  46,  370,  404. 

PORTORIA,  civil  law.  Duties  paid  in 
ports  on  merchandise.     Code,  4,  61,  3. 

PORTSALES.  Auctions  were  anciently 
so  called,  because  they  took  place  in  ports. 

POSITIVE.  Express;  absolute;  not 
doubtful.  This  word  is  frequently  used  in 
composition. 

2.  A  positive  condition  is  where  the 
thing  which  is  the  subject  of  it  must  hap- 
pen ;  as,  if  I  marry.  It  is  opposed  to  a 
negative  condition,  which  is  where  the  thing 
which  is  the  subject  of  it  must  not  happen ; 
as,  if  I,  do  not  marry. 

3.  A  positive  fraud  is  the  intentional 
and  successful  employment  of  any  cunning, 
deception  or  artifice,  to  circumvent,  cheat, 
or  deceive  another.  1  Story,  Eq.  6  186 ; 
Dig.  4,  3,  1,  2 ;  Dig.  2,  14,  7,  9.  It  is 
cited  in  opposition  to  constructive  fraud, 
(q.  v.) 

4.  Positive  evidence  is  that  which,  if 
believed,  establishes  the  truth  or  falsehood 
of  a  fact  in  issue,  and  does  not  arise  from 
any  presumption.  It  is  distinguished  from 
circumstantial  evidence.  3  Bouv.  Inst.  n. 
3057.  • 

POSSE.  This  word  is  used  substantively 
to  signify  a  possibility.  For  example,  such 
a  thing  is  in  posse,  that  is,  such  a  thing  may 
possibly  be ;  when  the  thing  is  in  being,  the 
phrase  to  express  it  is,  in  esse.  (q.  v.) 

POSSE  COMITATUS.  These  Latin 
words  signify  the  power  of  the  county. 

2.  The  sheriff  has  authority  by  the  com- 
mon law,  while  aoting  under  the  authority 
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of  the  writ  of  the  United  States,  common- 
wealth or  people,  as  the  case  may  be,  and 
for  the  purpose  of  preserving  the  public 
peace,  to  call  to  his  aid  the  posse  comitattis. 

3.  But  with  respect  to  writs  which  issue, 
in  the  first  instance,  to  arrest  in  civil  suits, 
the  sheriff  is  not  bound  to  take  the  posse 
comitates  to  assist  him  in  the  execution  of 
them:  though  he  may,  if  he  pleases,  on 
forcible  resistance  to  the  execution  of  the 
process.     2  Inst.  193 ;  3  Inst.  161. 

4.  Having  the  authority  to  call  in  the 
assistance  of  all,  it  seems  to  follow,  that  he 
may  equally  require  that  of  any  individual ; 
but  to  this  general  rule  there  are  some  ex- 
ceptions ;  persons  of  infirm  health,  or  who 
want  understanding,  minors  under  the  age 
of  fifteen  years,  women,  and  perhaps  some 
others,  it  seems,  cannot  be  required  to 
assist  the  sheriff,  and  are  therefore  not  con- 
sidered as  a  part  of  the  power  of  the  county. 
Vin.  Ab.  Sheriff,  B. 

5.  A  refusal  on  the  part  of  an  individual 
lawfully  called  upon  to  assist  the  officer  in 
putting  down  a  riot  is  indictable.  1  Carr. 
&  Marsh.  314.  In  this  case  will  be  found 
the  form  of  an  indictment  for  this  offence. 

6.  Although  the  sheriff  is  acting  without 
authority,  yet  it  would  seem  that  any  person 
who  obeys  his  command,  unless  aware  of 
that  fact,  will  be  protected. 

7.  Whether  an  individual  not  enjoined 
by  the  sheriff  to  lend  his  aid,  would  be  pro- 
tected in  his  interference,  seems  question- 
able. In  a  case  where  the  defendant  assisted 
sheriff's  officers  in  executing  a  writ  of  re- 
plevin without  their  solicitation,  the  court 
held  him  justified  in  so  doing.  2  Mod. 
244.  Vide  Bac.  Ab.  Sheriff,  N ;  Hamm. 
N.  P.  63  ;  5  Whart.  R.  437,  440. 

POSSESSED.  This  word  is  applied  to 
the  right  and  enjoyment  of  a  termor  or  a 
person  having  a  term,  who  is  said  to  be 
possessed,  and  not  seized.  Bac.  Tr.  335 ; 
Poph.  76 ;  Dy.  869. 

POSSESSIO  FRATRIS.  The  bro- 
ther's possession.  This  is  a  technical  phrase 
which  is  applied  in  the  English  law  relating 
to  descents.  By  the  common  law,  the 
ancestor  from  whom  the  inheritance  was 
taken  by  descent,  must  have  had  actual 
seisin  of  the  lands,  either  by  his  own  entry, 
or  by  the  possession  of  his  own,  or  his  an- 
cestor's lessee  for  years,  or  by  being  in  the 
receipt  of  rent  from  the  lessee  of  the  free- 
hold. But  there  are  qualifications  as  to 
this  rule,  one  of  which  arises  from  the  doc- 
trine of  possemo  fratris.    The  possession 


of  a  tenant  for  years,  guardian  or  brother, 
is  equivalent  to  that  of  the  party  himself, 
and  is  termed  in  law  possessio  fratris.  Litt. 
sect.  8 ;  Co.  Litt.  15  a ;  3  Wils.  516  j  7  T. 
R.  386 ;  2  Hill  Ab.  206. 

2.  Li  Connecticut,  Delaware,  Georgia, 
Massachusetts,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Virginia,  and  probably  in  other 
states,  the  real  and  personal  estates  of  in- 
testates are  distributed  among  the  heirs, 
without  any  reference  or  regard  to  the 
actual  seisin  of  the  ancestor.  Reeve  on 
Des.  377  to  379 ;  4  Masons's  R.  467 ;  3 
Day's  R.  166 ;  2  Pet.  R.  59.  In  Mary- 
land, New  Hampshire,  North  Carolina,  and 
Vermont,  the  doctrine  of  possessio  fratris, 
it  seems,  still  exists.  2  Peters'  Rep.  625 ; 
Reeve  on  Desc.  377 ;  4  Kent,  Com.  384, 5. 

POSSESSION,  intern,  law.  By  pos- 
session is  meant  a  country  which  is  held  by 
no  other  title  than  mere  conquest. 

2.  In  this  sense  possession  differs  from 
a  dependency ',  which  belongs  rightfully  to 
the  country  which  has  dominion  over  it; 
and  from  colony  y  which  is  a  country  settled 
by  citizens  or  subjects  of  the  mother  coun- 
try.   3  Wash.  C.  C.  R.  286. 

Possession,  property.  The  detention  or 
enjoyment  of  a  thing  which  a  man  holds  or 
exercises  by  himself  or  by  another  who 
keeps  or  exercises  it  in  his  name.  By  the 
possession  of  a  thing,  we  always  conceive 
the  condition,  in  which  not  only  one's  own 
dealing  with  the  thing  is  physically  possible, 
but  every  other  person's  dealing  with  it  is 
capable  of  being  excluded.  Thus,  the  sea- 
man possesses  his  ship,  but  not  the  water  in 
which  it  moves,  although  he  makes  each 
subserve  his  purpose. 

2.  In  order  to  complete  a  possession 
two  things  are  required.  1st.  That  there 
bo  an  occupancy,  apprehensiont  (q.  y.)  or 
taking.  2dly.  That  the  taking  be  with  an 
intent  to  possess  (animus  possidendi),  hence 
persons  wno  have  no  legal  wills,  as  children 
and  idiots,  cannot  possess  or  acquire  pos- 
session. Poth.  h.  t. ;  Etienne,  h.  t.  See 
Mer.  R.  358 ;  Abbott  on  Shipp.  9,  et  seq. 
But  an  infant  of  sufficient  understanding 
may  lawfully  acquire  the  possession  of  a 
thing. 

3.  Possession  is  natural  or  civil ; '  natu- 
ral, when  a  man  detains  a  thing  corporeal, 
as  by  occupying  a  house,  cultivating  grounds 
or  retaining  a  movable  in  his  custody ;  pos- 
session is  civil,  when  a  person  ceases  to 
reside  in  the  house,  or  on  the  land  which 
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he  oooupied,  or  to  detain  the  movable  he 
possessed,  but  without  intending  to  abandon 
the  possession.  See,  as  to  possession  of 
lands,  2  Bl.  Com.  116;  Hamm.  Parties, 
178 ;  1  McLean's  R.  214,  265. 

4.  Possession  is  also  actual  or  construc- 
tive ;  actual,  when  the  thing  is  in  the  im- 
mediate occupancy  of  the  party.  3  Dev. 
R.  34.  Constructive,  when  a  man  claims 
to  hold  by  virtue  of  some  title,  without 
having  the  actual  occupancy ;  as,  when  the 
owner  of  a  lot  of  land,  regularly  laid  out, 
is  in  possession  of  any  part,  he  is  considered 
constructively  in  possession  of  the  whole. 
11  Vern.  R.  129.  What  removal  of  pro- 
perty or  loss  of  possession  will  be  sufficient 
to  constitute  larceny,  vide  2  Chit.  Cr.  Law, 
919 ;  19  Jurist,  14  ;  Etienne,  h.  t. ;  Civ. 
Code  of  Louis.  3391,  et  seq. 

5.  Possession,  in  the  civil  law,  is  divided 
into  natural  and  civil.  The  same  division 
is  adopted  by  the  Civil  Code  of  Louisiana. 

6.  Natural  possession  is  that  by  which 
a  man  detains  a  thing  corporeal,  as  by 
occupying  a  house,  cultivating  ground,  or 
retaining  a  movable  in  his  possession.  Na- 
tural possession  is  also  defined  to  be  the 
corporeal  detention  of  a  thing,  which  we 
possess  as  belonging  to  us,  without  any  title 
to  that  possession,  or  with  a  title  which  is 
void.     Civ.  Code  of  Lo.  art.  3391,  3393. 

7.  Possession  is  civil,  when  a  person 
ceases  to  reside  in  a  house  or  on  the  land 
which  he  occupied,  or  to  detain  the  movable 
which  he  possessed,  but  without  intending 
to  abandon  the  possession.  It  is  the  deten- 
tion of  a  thing,  by  virtue  of  a  just  title, 
and  under  the  conviction  of  possessing  as 
owner.     Id.  art.  3392,  3394. 

8.  Possession  applies  properly  only  to 
corporeal  things,  movables  and  immovables. 
The  possession  of  incorporeal  rights,  such 
as  servitudes  and  other  rights  of  that  na- 
ture, is  only  a  quasi  possession,  and  is  ex- 
ercised by  a  species  of  possession  of  which 
these  rights  are  susceptible.    Id.  art.  3395. 

9.  Possession  may  be  enjoyed  by  the 
proprietor  of  the  thing,  or  by  another  for 
him ;  thus  the  proprietor  of  a  house  pos- 
sesses it  by  his  tenant  or  farmer. 

10.  To  acquire  possession  of  a  property, 
two  things  are  requisite.  1.  The  intention 
of  possessing  as  owner.  2.  The  corporeal 
possession  of  the  thing.     Id.  art.  3399. 

11.  Possession  is  lost  with  or  without 
the  consent  of  the  possessor.  It  is  lost 
with  his  consent,  1.  When  he  transfers  this 
possession  to  another  with  the  intention  to 


divest  himself  of  it.  2.  When  he  does 
some  act,  which  manifests  his  intention  of 
abandoning  possession,  as  when  a  man 
throws  into  the  street  furniture  or  clothes, 
of  which  he  no  longer  chooses  to  make  use. 
Id.  art.  3411.  A  possessor  of  an  estate 
loses  the  possession  against  his  consent. 
1.  When  another  expels  him  from  it, 
whether  by  force  in  driving  him  away,  or 
by  usurping  possession  during  his  absence, 
and  preventing  him  from  reentering.  2. 
When  the  possessor  of  an  estate  allows  it 
to  be  usurped,  and  held  for  a  year,  without, 
during  that  time,  having  done  any  act  of 
possession,  or  interfered  with  the  usurper's 
possession.    Id.  art.  3412. 

12.  As  to  the  effects  of  the  purchaser's 
taking  possession,  see  Sugd.  Vend.  8,  9; 
3  P.  Wms.  193 ;  1  Ves.  Jr.  226 ;  12  Ves. 
Jr.  27  ;  11  Ves.  Jr.  464.    Vide,  generally, 

5  Harr.  &  John.  230, 263 ;  6  Har.  &  John. 
336 ;  1  Har.  &  John.  18 ;  1  Greed.  R.  109 ; 
2  Har.  &  McH.  60,  254,  260 ;  3  Bibb,  R. 
209 :  1  Har.  &  McH.,  210  j  4  Bibb,  R.  412 , 

6  Cowen,  R.  632 ;  9  Cowen,  R.  241 ;  5 
Wheat.  R.  116,  124 ;  Cowp.  217 ;  Code 
Nap.  art.  2228 ;  Code  of  the  Two  Sicilies, 
art.  2134 ;  Bavarian  Code,  B.  2,  c.  4,  n.  5 ; 
Prus.  Code,  art.  579 ;  Domat,  Lois  Civ.  liv. 
8,  t,.7,  s.  1 ;  Vin.  Ab.  h.  t. ;  Wolff,  Inst 
§  200,  and  the  note  in  the  French  trans- 
lation ;  2  Greenl.  Ev.  §  614,  615 ;  Co. 
Litt.  57  a ;  Cro.  El.  777 ;  5  Co.  13 ;  7 
John.  1. 

POSSESSOR.  He  who  holds,  detains 
or  enjoys  a  thing,  either  by  himself  or  his 
agent,  which  he  claims  as  his  own. 

2.  In  general  the  possessor  of  personal 
chattels  is  presumed  to  be  the  owner ;  and 
in  case  of  real  estate  he  has  a  right  to  re- 
ceive the  profits,  until  a  title  adverse  to  his 
possession  has  been  established,  leaving  him 
subject  to  an  action  for  the  mesne  profits, 
(q.  v.) 

POSSESSORY  ACTION,  old  Eng.  law. 
A  real  action  in  which  the  plaintiff  called  the 
demandant,  sought  to  recover  the  possession 
of  lands,  tenements,  and  hereditaments. 
On  account  of  the  great  nicety  required  in 
its  management,  and  the  introduction  of 
more  expeditious  methods  of  trying  titles 
by  other  actions,  it  has  been  laid  aside. 
Finch's  Laws,  257 ;  3  Bouv.  Inst.  n.  2640. 

2.  In  Louisiana,  by  this  term  is  under- 
stood an  action  by  which  one  claims  to  be 
maintained  in  the  possession  of  an  immov- 
able property,  or  of  a  right  upon  or  growing 
out  of  it,  when  he  has  been  disturbed :  or 
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to  be  reinstated  to  that  possession,  when  he 
has  been  divested  or  evicted.  Code  of 
Practice,  art.  6  ;  2  L.  R.#227,  454. 

POSSIBILITY.  An  uncertain  thing 
which  may  happen  ;  Lilly's  Reg.  h.  t. ;  or 
it  is  a  contingent  interest  in  real  or  personal 
estate.     1  Mad.  Gh.  549. 

2.  Possibilities  are  near,  as  when  an 
estate  is  limited  to  one  after  the  death  of 
another ;  or  remote,  as  that  one  man  shall 
be  married  to  a  woman,  and  then  that  she 
shall  die,  and  he  be  married  to  another.  1 
Fonb.  Eq.  212,  n.  e ;  16  Vin.  Ab.  h.  t.,  p. 
460 ;  2  Co.  51  a. 

8.  Possibilities  are  also  divided  into, 
1.  A  possibility  coupled  with  an  interest. 
This  may,  of  course,  be  sold,  assigned, 
transmitted  or  devised;  such  a  possibility 
occurs  in  executory  devises,  and  in  contin- 
gent, springing  or  executory  uses. 

4. — 2.  A  bare  possibility,  or  hope  of 
succession ;  this  is  the  case  of  an  heir  ap- 
parent, during  the  life  of  his  ancestor.  It 
is  evident  that  he  has  no  right  which  he  can 
assign,  devise,  or  even  release. 

5.-3.  A  possibility  or  mere  contingent 
interest,  as  a  devise  to  Paul  if  he  survive 
Peter.  Dane's  Ab.  c.  1,  a  5,  §  2,  and  the 
cases  there  cited. 

POST.  After.  When  two  or  more 
alienations  or  descents  have  taken  place 
between  an  original  intruder  and  the  ten- 
ant or  defendant  in  a  writ  of  entry,  the 
writ  is  said  to  be  in  the  post,  because  it 
states  that  the  tenant  had  not  entry  unless 
after  the  ouster  of  the  original  intruder. 
3  Bl.  Com.  182.     See  Entry,  writ  of. 

Post  date.  To  date  an  instrument  a 
time  after  that  on  which  it  is  made.  Vide 
Bate. 

Post  diem.  After  the  day ;  as  a  plea 
of  payment  post  diem,  after  the  day  when 
the  money  became  due.  Com.  Dig.  Pleader, 
2  W  29. 

Post  disseisin,  Engl.  law.  The  name 
of  a  writ  which  lies  for  him  who,  having 
recovered  lands  and  tenements  by  force  of 
a  novel  disseisin,  is  again  disseised  by  a 
former  disseisor.     Jacob. 

Post  entry,  maritime  law.  When  a 
merchant  makes  an  entry  on  the  importa- 
tion of  goods,  and  at  the  time  he  is  not  able 
to  calculate  exactly  the  duties  which  he  is 
liable  to  pay,  gave  rise  to  the  practice  of 
allowing  entries  to  be  made  after  the  goods 
have  been  weighed,  measured  or  gauged,  to 
make  up  the  deficiency  of  the  original  or 
prime  entry ;  the  entry  thus  allowed  to  be 
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made  is  called  impost  entry.    Chit.  Com. 
Law,  746. 

Post  facto,  after  the  fact.  Vide  Ex 
post  facto. 

Post  litem  motam.  After  the  com- 
mencement of  the  suit. 

2.  Declarations  or  acts  of  the  parties 
made  post  litem  motam,  are  presumed  to  be 
made  with  reference  to  the  suit  then  pend- 
ing, and,  for  this  reason,  are  not  evidence  in 
favor  of  the  persons  making  them ;  while 
those  made  before  an  action  has  been  com- 
menced, in  some  cases,  as  when  a  pedigree 
is  to  be  proved,  may  in  some  cases  be  con- 
sidered as  evidence.     4  Camp.  401. 

Post  mark.  A  stamp  or  mark  put  on 
letters  in  the  post  office. 

2.  Post  marks  are  evidence  of  a  letter 
having  passed  through  the  post  office.  2 
Camp.  620 ;  2  B.  &  P.  316 ;  15  East,  416 ; 
1  M.  &  S.  201 ;  15  Com.  R.  206. 

Post  mortem.  After  death ;  as,  an  ex- 
amination post  mortem,  is  an  examination 
made  of  a  dead  body  to  ascertain  the  cause 
of  death ;  an  inquisition  post  mortem,  is 
one  made  by  the  coroner. 

Post  notes.  A  species  of  bank  notes 
payable  at  a  distant  period,  and  not  on  de- 
mand. 2  Watts  &  Serg.  463.  A  kind  of 
bank  notes  intended  to  be  transmitted  at  a 
distance  by  post.     See  24  Maine,  R.  36. 

Post  natus.  Literally  after  born  ;  it  is 
used  by  the  old  law  writers  to  designate  the 
second  son.     See  Puisne;  Post-nati. 

Post  nuptial.  Something  which  takes 
place  after  marriage ;  as  a  post  nuptial  set- 
tlement, which  is  a  conveyance  made  gene- 
rally by  the  husband  for  the  benefit  of  the 
wife. 

2.  A  post  nuptial  settlement  is  either 
with  or  without  consideration.  The  former 
is  valid  even  against  creditors,  when  in  other 
respects  it  is  untainted  with  fraud.  4  Mason, 
443 ;  2  Bailey,  477.  The  latter,  or  when 
made  without  consideration,  if  bona  fide,  and 
the  husband  be  not  involved  at  the  time, 
and  it  be  not  disproportionate  to  his  means, 
taking  his  debts  and  situation  into  consider- 
ation, is  valid.  4  Mason,  443.  See  4  Dall. 
304 ;  Settlement;  Voluntary  conveyance. 

Post  obit,  contract.  An  agreement,  by 
which  the  obligor  borrows  a  certain  sum  of 
money  and  promises  to  pay  a  larger  sum, 
exceeding  the  lawful  rate  of  interest,  upon 
the  death  of  a  person,  from  whom  he  has 
some  expectation,  if  the  obligor  be  then 
living.  7  Mass.  R.  119  j  6  Madd.  R.  111. 
5  Ves.  57 ;  19  Ves.  628. 
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2.  Equity  will,  in  general,  relieve  a 
party  from  these  unequal  contracts,  as  they 
are  fraudulent  on  the  ancestor.  See  1 
Story,  Eq.  §  342  ;  2  P.  Wms.  182 ;  2  Sim. 
R.  183, 192;  5  Sim.  R.  524.  But  relief  will 
be  granted  only  on  equitable  terms,  for  he 
who  seeks  equity  must  do  equity.  1  Fonb. 
B.  1,  c.  2,  6  13,  note  p ;  1  Story,  Eq.  § 
344.  See  Catching  Bargain;  Macedonian 
Decree. 

Post  office.  A  place  where  letters  are 
received  to  be  sent  to  the  persons  to  whom 
they  are  addressed. 

2.  The  post  office  establishment  of  the 
United  States,  is  of  the  greatest  importance 
to  the  people  and  to  the  government.  The 
constitution  of  the  United  States  has  in- 
vested congress  with  power  to  establish  post 
offices  and  post  roads.     Art.  1,  s.  8,  n.  7. 

3.  By  virtue  of  this  constitutional  au- 
thority, congress  passed  several  laws  anterior 
to  the  third  day  of  March,  1825,  when  an 
act,  entitled  "  An  act  to  reduce  into  one 
the  several  acts  establishing  and  regulating 
the  post  office  department,"  was  passed.  3 
Story,  U.  S.  1985.     It  is  thereby  enacted, 

§  1.  That  there  be  established,  at  the 
seat  of  the  government  of  the  United  States, 
a  general  post  office,  under  the  direction  of 
a  postmaster  general.  The  postmaster 
general  shall  appoint  two  assistants,  and 
such  clerks  as  may  be  necessary  for  the 
performance  of  the  business  of  his  office, 
and  as  are  authorized  by  law;  and  shall 
procure,  and  cause  to  be  kept,  a  seal  for 
the  said  office,  which  shall  be  affixed  to 
commissions  of  postmasters,  and  used  to 
authenticate  all  transcripts  and  copies  which 
may  be  required  from  the  department.  He 
shall  establish  post  offices,  and  appoint  post- 
masters, at  all  such  places  as  shall  appear 
to  him  expedient,  on  the  post  roads  that  are, 
or  may  be,  established  by  law.  He  shall 
give  his  assistants,  the  postmasters,  and  all 
other  persons  whom  he  shall  employ,  or  who 
may  be  employed,  in  any  of  the  departments 
of  the  general  post  office,  instructions  rela- 
tive to  their  duty.  He  shall  provide  for  the 
carriage  of  the  mail  oh  all  post  roads  that 
are,  or  may  be,  established  by  law,  and  as 
often  as  he,  having  regard  to  the  produc- 
tiveness thereof,  and  other  circumstances, 
shall  think  proper.  He  may  direct  the 
route  or  road,  where  there  are  more  than 
one,  between  places  designated  by  law  for 
a  post  road,  which  route  shall  be  considered 
the  post  road.  He  shall  obtain,  from  the 
postmasters,  their  accounts  and  vouchers  for 


their  receipts  and  expenditures,  once  in 
three  months,  or  oftener,  with  the  balances 
thereon  arising,  in  favor  of  the  general  post 
office.  He  shall  pay  all  expenses  which  may 
arise  in  conducting  the  post  office,  and  in 
the  conveyance  of  the  mail,  and  all  other 
necessary  expenses  arising  on  the  collection 
of  the  revenue,  and  management  of  the 
general  post  office.  He  shall  prosecute 
offences  against  the  post  office  establish- 
ment. He  shall,  once  in  three  months, 
render,  to  the  secretary  of  the  treasury,  a 
quarterly  account  of  all  the  receipts  and 
expenditures  in  the  said  department,  to  be 
adjusted  and  settled  as  other  public  ac- 
counts. He  shall,  also,  superintend  the 
business  of  the  department  in  all  the  duties 
that  are,  or  may  be  assigned  to  it :  Pro- 
vided, That,  in  case  of  the  death,  resignation, 
or  removal  from  office,  of  the  postmaster 
general,  all  his  duties  shall  be  performed  by 
his  senior  assistant,  until  a  successor  shall 
be  appointed,  and  arrive  at  the  general  post 
office,  to  perform  the  business. 

4. — §  2.    That  the  postmaster  general, 
and  all  other  persons  employed  in  the  gene- 
ral post  office,  or  in  the  care,  custody,  or 
conveyance  of  the  mail,  shall,  previous  to 
entering  upon  the  duties  assigned  to  them, 
or  the  execution  of  their  trusts,  and  before 
they  shall  be  entitled  to  receive  any  emolu- 
ment therefor,  respectively  take  and  sub- 
scribe the  following  oath,   or  affirmation, 
before  some  magistrate,  and  cause  a  certifi- 
cate thereof  to  be  filed  in  the  general  post 
office :  "  I,  A  B,  do  swear  or  affirm,  (as  the 
case  may  be,)  that  I  will  faithfully  •perforin 
all  the  duties  required  of  me,  and  abstain 
from  everything  forbidden  by  the  laws  in 
relation  to  the  establishment  of  the  post 
office   and  post  roads  within   the  United 
States."     Every  person  who  shall  be,  in 
any  manner,  employed  in  the  care,  custody, 
or  conveyance,  or  management  of  the  mail, 
shall  be  subject  to  all  pains,  penalties,  and 
forfeitures,  for  violating  the  injunctions,  or 
neglecting  the  duties,  required  of  him  by 
the  laws  relating  to  the  establishment  of 
the  post  office  and  post  roads,  whether  such] 
person  shall  have  taken  the  oath  or  affirma- 
tion,  above  prescribed,  or  not. 

5.— §  3.  That  it  shall  be  the  duty  of  the 
postmaster  general,  upon  the  appointment 
of  any  postmaster,  to  require,  and  take,  of 
such  postmaster/bond,  with  good  and  ap- 
proved security,  in  such  penalty  as  he  may 
judge  sufficient,  conditioned  for  the  faithful 
discharge  of  all  the  duties  of  such  postmas- 
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ter,  required  by  law,  or  which  may  be  re- 
quired by  any  instruction,  or  general  rale, 
for  the  government  of  the  department : 
Provided,  however,  That,  if  default  shall 
be  made  by  the  postmaster  aforesaid,  at 
any  time,  and  the  postmaster  general  shall 
fail  to  institute  suit  against  such  post- 
master, and  said  sureties,  for  two  years 
from  and  after  such  default  shall  be  made, 
then,  and  in  that  case,  the  said  sureties 
shall  not  be  held  liable  to  the  United  States, 
nor  shall  suit  be  instituted  against  them. 

6. — §  4.  That  the  postmaster  general 
shall  cause  a  mail  to  be  carried  from  the 
nearest  post  office,  on  any  established  post 
road,  to  the  court  house  of  any  county 
which  is  now,  or  may  hereafter  be  estab- 
lished in  any  of  the  states  or  territories  of 
the  United  States,  and  which  is  without  a 
mail ;  and  the  road  on  which  such  mail  shall 
be  transported,  shall  become  a  post  road, 
and  so  continue,  until  the  transportation 
thereon  shall  cease.  It  shall  also  be  lawful 
for  the  postmaster  general  to  enter  into  con- 
tracts, for  a  term  not  exceeding  four  years, 
for  extending  the  line  of  posts,  and  to  au- 
thorize the  persons,  so  contracting,  as  a 
compensation  for  their  expenses,  to  receive 
during  the  continuance  of  such  contracts, 
at  rates  not  exceeding  those  for  like  dis- 
tances, established  by  this  act,  all  the  post- 
age whioh  shall  arise  on  all  letters,  news- 
papers, magazines,  pamphlets,  and  packets, 
conveyed  by  any  such  posts ;  and  the  roads 
designated  in  such  contracts,  shall,  during 
the  continuance  thereof,  be  deemed  and 
considered  as  post  roads,  within  the  pro- 
vision of  this  act :  and  a  duplicate  of  every 
such  contract  shall,  within  sixty  days  after 
the  execution  thereof,  be  lodged  in  the  office 
of  the  comptroller  of  the  treasury  of  the 
United  States. 

7. — §  5.  That  the  postmaster  general  be 
authorized  to  have  the  mail  carried  in  any 
steamboat,  or  other  vessel,  which  shall  be 
used  as  a  packet,  in  any  of  the  waters  of 
the  United  States,  on  such  terms  and 
conditions  as  shall  be  considered  expe- 
dient :  Provided,  That  he  does  not  pay  more 
than  three  cents  for  each  'letter,  and  more 
than  one  half  cent 'for  each  newspaper,  con- 
veyed in  such  mail. 

8. — §  8.  That,  whenever  it  shall  be  made 
appear,  to  the  satisfaction  of  the  post- 
master general,  that  any  road  established, 
or  which  may  hereafter  be  established  as  a 
post  road,  is  obstructed  by  fences,  gates,  or 
bars,  or  other  than  those  lawfully  used  on 


turnpike  roads  to  collect  their  toll,  and  not 
kept  in  good  repair,  with  proper  bridges 
and  ferries,  where  the  same  may  be  neces- 
sary, it  shall  be  the  duty  of  the  postmaster 
general  to  report  the  same  to  congress, 
with  such  information  as  can  be  obtained,  to 
enable  congress  to  establish  some  other 
road  instead  of  it,  in  the  same  main  direc- 
tion. 

9.-4  39.  That  it  shall  be  the  duty  of 
the  postmaster  general  to  report,  annually, 
to  congress,  every  post  road  which  shall 
not,  after  the  second  year  from  its  establish- 
ment, have  produced  one-third  of  the  ex- 
pense of  carrying  the  mail  on  the  same. 

10.  The  act  "  to  change  the  organiza- 
tion of  the  post  office  department,  and  to 
provide  more  effectually  for  the  settlement 
of  the  accounts  thereof,"  passed  July  2, 
1836, 4  Shars.  cont.  of  Story  L.  U.  S.  2464, 
contains  a  variety  of  minute  provisions  for 
the  settlement  of  the  revenue  of  the  post 
office  department. 

11.  By  the  act  of  the  3d  of  March, 
1845,  various  provisions  are  made  to  pro- 
tect the  department  from  fraud  and  to 
prevent  the  abuse  of  franking. 

12.  Finding  roads  in  use  throughout 
the  country,  congress  has  established,  that 
is,  selected  such  as  suited  the  convenience 
of  the  government,  and  which  the  exigen- 
cies of  the  people  required,  to  be  post 
roads.  It  has  seldom  exercised  the  power 
of  making  new  roads,  but  examples  are  not 
wanting  of  roads  having  been  made  under 
the  express  authority  of  congress.  Story, 
Const.  §  1133. 

Vide  Dead  Letter;  Jeopardy;  Letter; 
Mail;  Newspaper;  Postage;  Postmaster ; 
Postmaster  general. 

Postage.  The  money  charged  by  law 
for  carrying  letters,  packets  and  documents 
by  mail.  By  act  of  congress  of  March  8, 
1851,  Minot's  Statute  at  Large,  U.  S.  587, 
it  is  enacted  as  follows  : 

2. — §1.  That  from  and  after  the  thirtieth 
day  of  June,  eighteen  hundred  and  fifty- 
one,  in  lieu  of  the  rates  of  postage  now 
established  by  law,  there  shall  be  charged 
the  following  rates,  to  wit: — For  every 
single  letter  in  manuscript,  or  paper  of  any 
kind,  upon  which  information  shall  be  asked 
for,  or  communicated,  in  writing,  or  by 
marks  or  signs,  conveyed  in  the  mail  for 
any  distance  between  places  within  the 
United  States,  not  exceeding  three  thou- 
sand miles,  when  the  postage  upon  such 
letter  shall  have  been  prepaid,  three  cents, 
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and  five  cents  when  the  postage  thereon 
shall  not  have  been  prepaid ;  and  for  any 
distance  exceeding  three  thousand  miles, 
doable  those  rates.  For  every  such  single 
letter  or  paper  when  conveyed  wholly  or  in 
part  by  sea,  and  to  or  from  a  foreign  coun- 
try, for  any  distance  over  twenty-five 
hundred  miles,  twenty  cents,  and  for  any 
distance  under  twenty-five  hundred  miles, 
ten  cents,  (excepting,  however,  all  cases 
where  such  postages  have  been  or  shall 
be  adjusted  at  different  rates,  by  postal 
treaty  or  convention  already  concluded  or 
hereafter  to  be  made ;)  and  for  a  double 
letter  there  shall  be  charged  double  the 
rates  above  specified ;  and  for  a  treble  letter, 
treble  those  rates;  and  for  a  quadruple 
letter,  quadruple  those  rates;  and  every 
letter  or  parcel  not  exceeding  half  an  ounce 
in  weight  shall  be  deemed  a  single  letter, 
and  every  additional  weight  of  half  an 
ounce,  or  additional  weight  of  less  than 
half  an  ounce,  shall  be  charged  with  an 
additional  single  postage.  And  all  drop 
letters,  or  letters  placed  in  any  post  office, 
not  for  transmission,  but  for  delivery  only, 
shall  be  charged  with  postage  at  the  rate 
of  one  cent  each;  and  all  letters  which 
shall  hereafter  be  advertised  as  remaining 
over  or  uncalled  for,  in  any  post  office,  shall 
be  charged  with  one  cent  in  addition  to  the 
regular  postage,  both  to  be  accounted  for 
as  other  postages  are. 

3. — §  2.  That  all  newspapers  not  exceed- 
ing three  ounces  in  weight,  sent  from  the 
office  of  publication  to  actual  and  bona  fide 
subscribers,  shall  be  charged  with  postage 
as  follows,  to  wit : — All  newspapers  pub- 
lished weekly  only,  shall  circulate  in  the 
mail  free  of  postage  within  the  county  where 
published,  and  that  the  postage  on  the 
regular  numbers  of  a  newspaper  published 
weekly,  for  any  distance  not  exceeding  fifty 
miles  out  of  the  county  where  published, 
shall  be  five  cents  per  quarter;  for  any 
distance  exceeding  fifty  miles  and  not  ex- 
ceeding three  hundred  miles,  ten  cents  per 
quarter ;  for  any  distance  exceeding  three 
hundred  miles  and  not  exceeding  one  thou- 
sand miles,  fifteen  cents  per  quarter ;  for 
any  distance  exceeding  one  thousand  miles 
and  not  exceeding  two  thousand  miles, 
twenty  cents  per  quarter ;  for  any  distance 
exceeding  two  thousand  miles  and  not  ex- 
ceeding four  thousand  miles,  twenty-five 
cents  per  quarter ;  for  any  distance  exceed- 
ing four  thousand  miles,  thirty  cents  per 
quarter;    and    all    newspapers    published 


monthly,  and  sent  to  actual  and  bona  fide 
subscribers,  shall  be   charged  with   one- 
fourth  the  foregoing  rates ;  and  on  all  such 
newspapers  published  semi-monthly  shall 
be  charged  with   one-half   the  foregoing 
rates;    and  papers  published  semi-weekly 
shall  be  charged  double  those  rates;  tri- 
weekly, treble  those  rates ;  and  oftener  than 
tri-weekly,  five   times   those  rates.     And 
there  shall  be  charged  upon  every  other 
newspaper,  and  each  circular  not  sealed, 
handbill,  engraving,  pamphlet,  periodical, 
magazine,  book,  and  every  other  description 
of  printed  matter,  which  shall  be  uncon- 
nected with    any  manuscript    or   written 
matter,  and  which  it  may  be  lawful  to  trans- 
mit through  the  mail,  of  no  greater  weight 
than  one  ounce,  for  any  distance  not  ex- 
ceeding five  hundred  miles,  one  cent ;  and 
for  each  additional  ounce  or  fraction  of  an 
ounce,  one  cent ;  for  any  distance  exceeding 
five  hundred  miles  and  not  exceeding  one 
thousand  five  hundred  miles,  double  those 
rates ;  for  any  distance  exceeding  one  thou- 
sand five  hundred  miles  and  not  exceeding 
two  thousand  five  hundred  miles,  treble 
those  rates ;  for  any  distance  exceeding  two 
thousand  five  hundred  miles  and  not  ex- 
ceeding three  thousand  five  hundred  miles, 
four  times   those  rates;  for  any  distance 
exceeding  three  thousand  five  hundred  miles, 
five  times  those  rates.    Subscribers  to  all 
periodicals  shall  be  required  to  pay  one 
quarter's  postage  in  advance,  and  in  all 
such  oases  the  postage  shall  be  one-half  the 
foregoing  rates.     Bound  books,  and  parcels 
of  printed  matter  not  weighing  over  thirty- 
two  ounces,  shall  be  deemed  mailable  mat* 
ter  under  the  provisions  of  this  section. 
And  the  postage  on  all  printed  matter  other 
than  newspapers  and  periodicals  published 
at  intervals  not  exceeding  three  months, 
and  sent  from  the  office  of  publication,  to 
actual  and  bona  fide  subscribers,  to  be 
prepaid ;  and  in  ascertaining  the  weight  of 
newspapers  for  the  purpose  of  determining 
the  amount  of  postage  chargeable  thereon,- 
they  shall  be  weighed  when  in  a  dry  state. 
And  whenever  any  printed  matter  on  which 
the  postage  is  required  by  this  section  to  be 
prepaid,  shall,  through  the  inattention  of 
postmasters  or  otherwise,  be  sent  without 
prepayment,  the  same  shall  be  charged  with 
double  the  amount  of  postage  which  would 
have  been  chargeable  thereon  if  the  postage 
had  been  prepaid ;  but  nothing  in  this  act 
contained  shall  subject  to  postage  any  mat- 
ter which  is  exempted  from  the  payment  of 
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postage  by  any  existing  law.  And  the 
postmaster  general,  by  and  with  the  advice 
and  consent  of  the  president  of  the  United 
States,  shall  be,  and  he  hereby  is,  authorized 
to  reduce  or  enlarge,  from  time  to  time,  the 
rates  of  postage  upon  all  letters  and  other 
mailable  matter  conveyed  between  the 
United  States  and  any  foreign  country, 
for  the  purpose  of  making  better  postal 
arrangements  with  other  governments,  or 
counteracting  any  adverse  measures  affect- 
ing our  postal  intercourse  with  foreign 
countries ,  and  postmasters  at  the  office  of 
delivery  are  hereby  authorized,  and  it  shall 
be  their  duty,  to  remove  the  wrappers  and 
envelopes  from  all  printed  matter  and 
pamphlets  not  charged  with  letter  postage, 
for  the  purpose  of  ascertaining  whether 
there  is  upon  or  connected  with  any  such 
printed  matter,  or  in  such  package,  any 
matter  or  thing  which  would  authorize  or 
require  the  charge  of  a  higher  rate  of  post- 
age thereon.  And  all  publishers  of  pamph- 
lets, periodicals,  magazines,  and  newspapers, 
which  shall  not  exceed  sixteen  ounces  in 
weight,  shall  be  allowed  to  interchange 
their  publications  reciprocally,  free  of 
postage :  Provided,  That  such  interchange 
shall  be  confined  to  a  single  copy  of  each 
publication :  And  provided,  also,  That  said 
publishers  may  enclose  in  their  publications 
the  bills  for  subscriptions  thereto,  without 
any  additional  charge  for  postage:  And 
provided,  further,  That  in  all  cases  where 
newspapers  shall  not  contain  over  three 
hundred  square  inches,  they  may  be  trans- 
mitted through  the  mails  by  the  publishers 
to  bona  fide  subscribers,  at  one-fourth  the 
rates  fixed  by  this  act. 

5.  By  the  act  of  March  3, 1845,  pro- 
viding for  the  transportation  of  the  mail 
between  the  United  States  and  foreign 
countries,  it  is  enacted  by  the  3d  section, 
that  the  rates  of  postage  to  be  charged  and 
collected  on  all  letters,  packages,  news- 
papers, and  pamphlets,  or  other  printed 
matter,  between  the  ports  of  the  United 
8tates  and  the  ports  of  foreign  governments 
enumerated  herein,  transported  in  the  United 
States  mail  under  the  provisions  of  this  act, 
shall  be  as  follows :  Upon  all  letters  and 
packages  not  exceeding  one-half  ounce  in 
weight,  between  any  of  the  ports  of  the 
United  States  and  the  ports  of  England  or 
France,  or  any  other  foreign  port  not  less 
than  three  thousand  miles  distant,  twenty- 
four  cents,  with  the  inland  postage  of  the 
United  States  added  when  sent  through  the  I 


United  States  mail  to  or  from  the  post  office 
at  a  port  of  the  United  States ;  upon  letters 
and  packets  over  one-half  an  ounce  in 
weight,  and  not  exceeding  one  ounce,  forty- 
eight  cents ;  and  for  every  additional  half 
ounce  or  fraction  of  an  ounce,  fifteen  cents : 
upon  all  letters  and  packets  not  exceeding 
one-half  ounce,  sent  through  the  United 
States  mail  between  the  ports  of  the  United 
States  and  any  of  the  West  India  islands, 
or  islands  in  the  Gulf  of  Mexico,  ten  cents ; 
and  twenty  cents  upon  letters  and  packets 
not  exceeding  one  ounce ;  and  five  cents  for 
every  additional  half  ounce  or  fraction  of 
an  ounce ;  upon  each  newspaper,  pamphlet, 
and  price  current,  sent  in  the  mail  between 
the  United  States  and  any  of  the  ports  and 
places  above  enumerated,  three  cents,  with 
inland  United  States  postage  added  when 
the  same  is  transported  to  or  from  said  port 
of  the  United  States  in  the  United  States 
mail. 

Postage  stamps.  The  act  of  congress, 
approved  March  3,  1847,  section  11,  and 
the  act  of  congress  of  March  3, 1841,  sec- 
tions 3,  4,  provide  that,  to  facilitate  the 
transportation  of  letters  in  the  mail,  the 
postmaster  general  be  authorized  to  prepare 
postage  stamps,  which,  when  attached  to 
any  letter  or  packet,  shall  be  evidence  of 
the  payment  of  the  postage  chargeable  on 
such  letter.  The  same  sections  declare 
that  any  person  who  shall  falsely  or  fraudu- 
lently make,  utter,  or  forge  any  postage 
stamp,  with  the  intent  to  defraud  the  post 
office  department,  shall  be  deemed  guilty  of 
felony,  and  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  imprison- 
ment not  exceeding  five  years,  or  by  both 
such  fine  and  imprisonment.  And  if  any 
person  shall  use  or  attempt  to  use,  in  pre- 
payment of  postage,  any  postage  stamp 
which  shall  have  been  used  ocfore  for  like 
purposes,  such  person  shall  be  subject  to  a 
penalty  of  fifty  dollars  for  every  such 
offence,  to  be  recovered  in  the  name  of  the 
United  States  in  any  court  of  competent 
jurisdiction. 

POSTEA,  practice.  Afterwards.  The 
endorsement  on  the  nisi  prius  record  pur- 
porting to  be  the  return  of  the  judge  be- 
fore whom  a  cause  is  tried,  of  what  has 
been  done  in  respect  of  such  record.  It 
states  the  day  of  trial,  before  what  judge, 
by  name,  the  cause  is  tried,  and  also  who  is 
or  was  an  associate  of  such  judge ;  it  also 
states  the  appearance  of  the  parties  by  their 
respective  attorneys,  or  their  defaults ;  and 
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the  summoning  and  choice  of  the  jury, 
whether  those  who  were  originally  sum- 
moned, or  those  who  were  tales,  or  taken 
from  the  standers  by;  it  then  states  the 
finding  of  the  jury  upon  oath,  and,  accord- 
ing to  the  description  of  the  action,  and 
the  assessment  of  the  damages  with  the 
occasion  thereof,  together  with  the  costs. 

2.  These  are  the  usual  matters  of  fact 
contained  in  the  postea,  but  it  varies  with 
the  description  of  the  action.  See  Lee's 
Diet.  Postea ;  2  Lill.  P.  R.  337  ;  16  Vin. 
Abr.  465 ;  Bac.  Use  of  the  Lawj  Tract*, 
127,  5. 

3.  When  the  trial  is  decisive,  and  neither 
the  law  nor  the  facts  can  afterwards  be  con- 
troverted, the  postea  is  delivered  by  the 
proper  officer  to  the  attorney  of  the  suc- 
cessful party,  to  sign  his  judgment ;  but  it 
not  unfrequently  happens  that  after  a  ver- 
dict has  been  given,  there  is  just  cause  to 
question  its  validity,  in  such  case  the  postea 
remains  in  the  custody  of  the  court.  Eunom. 
Dial.  2,  6  33,  p.  116. 

POSTERIORES.  This  term  was  used 
by  the  Romans  to  denote  the  descendants 
in  a  direct  line  beyond  the  sixth  degree.  It 
is  still  used  in  making  genealogical  tables. 

POSTERIORITY,  rights.  Being  or 
coming  after.  It  is  a  word  of  comparison, 
the  correlative  of  which  is  priority;  as,  when 
a  man  holds  lands  from  two  landlords,  he 
holds  from  his  ancient  landlord  by  priority, 
and  from  the  other  by  posteriority.  2  Inst. 
392. 

2.  These  terms,  priority  and  posteriority, 
are  also  used  in  cases  of  liens ;  the  first  are 
prior  liens,  and  are  to  be  paid  in  the  first 
place  ;  the  last  are  posterior  liens,  and  are 
not  entitled  to  payment  until  the  former 
have  been  satisfied. 

POSTERITY,  descents.  All  the  de- 
scendants of  a  person  in  a  direct  line. 

POSTHUMOUS  CHILD.  One  born 
after  the  death  of  its  father ;  or,  when  the 
Caesarian  operation  is  performed,  after  that 
of  the  mother. 

2.  Posthumous  children  are  entitled  to 
take  by  descent  as  if  they  had  been  born  at 
the  time  of  their  deceased  ancestor.  When 
a  father  has  made  a  will  without  providing 
for  a  posthumous  child,  such  a  will  is  in 
some  states,  as  in  Pennsylvania,  revoked 
pro  tanto  by  implication.  4  Kent,  Com. 
506  ;  Dig.  28,  5,  92  ;  FerriSre,  Com.  h.  t.; 
Domat,  Lois  Civiles,  part  2,  liv.  2,  t.  1,  s. 
1  :  Merl.  Rep.  h.  t.;  2  Bouv.  Inst.  n.  2158. 

POSTELS,  postUla.      Marginal    notes 


made  in  a  book  or  writing  for  reference  to 
other  parts  of  the  same,  or  some  other  book 
or  writing. 

POSTLIMINIUM.  That  right  in  virtue 
of  which  persons  and  things  taken  by  the 
enemy  are  restored  to  their  former  state, 
when  coming  again  under  the  power  of  the 
nation  to  which  they  belong.  Yat.  Liv.  3, 
c.  14,  s.  204  ;  Chit.  Law  of  Nat.  93  to  104 ; 
Lee  on  Captures,  ch.  5  ;  Mart.  Law  of  Nat. 
305 ;  2  Wooddes.  p.  441,  s.  34 ;  1  Rob. 
Rep.  134 ;  3  Rob.  Rep.  236  j  Id.  97  ;  2 
Burr.  683 ;  10  Mod.  79  ;  6  Rob.  R.  45  ;  2 
Rob.  Rep.  77 ;  1  Rob.  Rep.  49 ;  1  Kent, 
Com.  108. 

2.  The  jus  postliminii  was  a  fiction  of 
the  Roman  law.    Inst.  1, 12,  5. 

3.  It  is  a  right  recognized  by  the  law 
of  nations,  and  contributes  essentially  to 
mitigate  the  calamities  of  war.  When, 
therefore,  property  taken  by  the  enemy  is 
either  recaptured  or  rescued  from  him,  by 
the  fellow  subjects  or  allies  of  the  original 
owner,  it  does  not  become  the  property  of 
the  recaptor  or  rescuer,  as  if  it  had  been  a 
new  prize,  but  it  is  restored  to  the  original 
owner  by  right  of  postliminy,  upon  certain 
terms. 

POSTMAN,  Eng.  law.  A  barrister  in 
the  court  of  exchequer,  who  has  precedence 
in  motions. 

POSTMASTER,  or  DEPUTY  POST- 
MASTER. An  officer  of  the  United  States 
appointed  by  the  postmaster  general  to  hold 
his  office  during  the  pleasure  of  the  former. 
Before  entering  on  the  duties  of  his  office, 
he  is  required  to  give  bond  with  surety  to 
be  approved  by  the  postmaster  general. 
Act  of  3d  March,  1825,  s.  3. 

2.  Every  postmaster  is  required  to  keep 
an  office  in  the  place  for  which  he  may  be 
appointed  ;  and  it  is  his  duty  to  receive  and 
forward  by  mail,  without  delay,  all  letters, 
papers,  and  packets  as  directed ;  to  receive 
the  mails  and  deliver,  at  all  reasonable 
hours,  all  letters,  papers  and  packets  to  the 
persons  entitled  thereto. 

3.  In  lieu  of  commissions  allowed 
deputy  postmasters  by  the  14th  section  of 
the  act  of  3d  March,  1845,  the  postmaster 
general  is  authorized  by  the  act  of  March  1, 
1847,  s.  1,  to  allow,  on  the  proceeds  of 
their  respective  offices,  a  commission  not 
exceeding  the  following  rates  on  the  amount 
received  in  any  one  year,  or  a  due  propor- 
tion thereof  for  less  than  a  year  :  On  a  sum 
not  exceeding  one  hundred  dollars,  forty 
per  cent.}  on  a  sum  over  the  first  hundred 
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and  not  exceeding  four  hundred  dollars, 
thirty-three  and  one-third  per  cent.;  on  a 
sum  over  and  above  the  first  four  hundred 
dollars  and  not  exceeding  twenty-four  hun- 
dred dollars,  thirty  per  cent.;  on  a  sum  over 
twenty-four  hundred  dollars,  twelve  and 
one-half  per  cent.;  on  all  sums  arising  from 
the  postage  on  newspapers,  magazines,  and 
pamphlets,  fifty  per  cent.;  on  the  amount  of 
postages  on  letters  or  packets  received  for 
distribution,  seven  per  cent. :  Provided, 
That  all  allowances,  commissions,  or  other 
emoluments,  shall  be  subject  to  the  provi- 
sions of  the  forty-first  section  of  the  act 
which  this  is  intended  to  amend ;  and  that 
the  annual  compensation  therein  limited 
shall  be  computed  for  the  fiscal  year  com- 
mencing on  the  first  of  July  and  ending  the 
thirtieth  of  June  each  year,  and  that  for 
any  period  less  than  a  year  the  restrictions 
contained  in  said  section  shall  be  held  to 
apply  in  a  due  proportion  for  such  fractional 
period  :  And  provided  further.  That  the 
compensation  to  any  deputy  postmaster 
under  the  foregoing  provisions  to  be  com- 

tuted  upon  the  receipt  at  his  office  of  a 
irger  sum  shall  in  no  case  fall  short  of  the 
amount  to  which  he  would  be  entitled  under 
a  smaller  sum  received  at  his  office. 

4.  By  act  of  congress  approved  March 
3, 1851,  §  6,  it  is  enacted,  That  to  any 
postmaster  whose  commissions  may  be  re- 
duced below  the  amount  allowed  at  his 
office  for  the  year  ending  the  thirtieth  day 
of  June,  eighteen  hundred  and  fifty-one, 
and  whose  labors  may  be  increased,  the 
postmaster  general  shall  be  authorized,  in 
his  discretion,  to  allow  such  additional  com- 
missions as  he  may  deem  just  and  proper  : 
Provided,  That  the  whole  amount  of  com- 
missions allowed  such  postmaster  during 
any  fiscal  year,  shall  not  exceed  by  more 
than  twenty  per  centum  the  amount  of  com- 
missions at  such  office  for  the  year  ending 
the  thirtieth  day  of  June,  eighteen  hundred 
and  fifty-one. 

5.  Although  not  subject  to  all  the  re- 
sponsibilities of  a  common  carrier,  yet  a 
postmaster  is  liable  for  all  losses  and  injuries 
occasioned  by  his  own  default  in  office.  3 
Wils.  Rep.  443;  Cowp.  754;  5  Burr. 
2709 ;  1  Bell's  Com.  468 ;  2  Kent.  Com. 
474 ;  Story  on  Bailm.  §  463. 

6.  Whether  a  postmaster  is  liable  for 
the  aots  of  his  clerks  or  servants  seems  not 
to  be  settled.  1  Bell's  Com.  468,  9.  In 
Pennsylvania  it  has  been  decided  that  he  is 
not  responsible  for  their  secret  delinquen- 


cies, though  perhaps  he  is  answerable  for 
want  of  attention  to  the  official  conduct  of 
his  subordinates.  8  Watts.  R.  453.  Vide 
Frank;  Post  Office. 

Postmaster  General.  The  chief 
officer  of  the  post  office  department  of  the 
United  States.  Various  duties  are  imposed 
upon  this  officer  by  the  acts  of  congress  of 
March  3,  1825,  and  July  2,  1836,  which 
will  be  found  under  the  articles  Mail; 
Post  Office  and  Postage. 

2.  The  act  of  February  20,  1819,  3 
Story's  L.  U.  S.  1720,  gives  the  postmaster 
general  a  salary  of  four  thousand  dollars 
per  annum  ;  and  that  of  March  2, 1827,  3 
Story's  L.  U.  S.  2076,  declares  there  shall 
be  paid,  annually,  to  the  postmaster  general 
two  thousand  dollars,  in  addition  to  his 
present  salary. 

POST  NATI.  Born  after.  This  term 
is  applied  to  persons  who  came  to  reside  in 
the  United  States  after  the  declaration  of 
independence.  They  are  generally  con- 
sidered aliens,  unless  they  become  natural- 
ized, or  are  otherwise  so  declared  by  law* 
In  Massachusetts,  by  statutory  provision, 
and  in  Connecticut,  by  decision,  a  person 
born  abroad,  if  he  went  there  to  reside  be- 
fore the  treaty  of  peace  of  the  3d  of  Sep- 
tember, 1783,  is  considered  a  citizen.  2 
Pick.  R.  394 ;  5  Day,  R.  169 ;  2  Kent, 
Com.  51,  2. 

POSTULATIO,  Rom.  civ.  law.  The 
name  given  to  the  first  act  in  a  criminal 
proceeding.  A  person  who  wished  to 
accuse  another  of  a  crime,  appeared  before 
the  praetor  and  asked  his  authority  for  that 
purpose,  designating  the  person  intended. 
This  act  was  called  postvlatio.  The  postu- 
lant (calumniam  jurabat)  made  oath  that  he 
was  not  influenced  by  a  spirit  of  calumny, 
but  acted  in  good  faith,  with  a  view  to  the 
public  interest.  The  praetor  received  this 
declaration,  at  first  made  verbally,  but 
afterwards  in  writing,  and  called  a  libel. 
The  posttdatio  was  posted  up  in  the  forum, 
to  give  public  notice  of  the  names  of  the 
accuser  and  the  accused.  A  second  accuser 
sometimes  appeared  and  went  through  the 
same  formalities, 

2.  Other  persons  were  allowed  to  ap- 
pear and  join  the  postulant  or  principal 
accuser.  These  were  said  postuiare  sub- 
8criptionem  and  were  denominated  subscript 
tores.  Cic.  in  Cacil  Divin.  15.  But 
commonly  such  persons  acted  concurrently 
with  the  postulant,  and  inscribed  their 
.  names  at  the  time  he  first  appeared.    Only 
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one  accuser,  however,  was  allowed  to  act, 
and  if  the  first  inscribed  did  not  desist  in 
fayor  of  the  second,  the  right  was  deter- 
mined, after  discussion,  by  judges  appointed 
for  the  purpose.  Cic.  in  Yerr.  I.  6.  The 
preliminary  proceeding  was  called  divinatio, 
and  is  well  explained  in  the  oration  of 
Cicero,  entitled  Divinatio.  See  Aulus 
Oellius,  Att  Noct.  lib.  II.  cap.  4. 

3.  The  accuser  having  been  determined 
in  this  manner,  he  appeared  before  the 
praetor,  and  formally  charged  the  accused 
by  name,  specifying  the  crime.  This  was 
called  nominis  et  criminis  delatio.  The 
magistrate  reduced  it  to  writing,  which  was 
called  inscription  and  the  accuser  and  his 
adjuncts,  if  any,  signed  it,  subscribebant. 
This  proceeding  corresponds  to  the  indict- 
ment of  the  common  law. 

4.  If  the  accused  appeared,  the  accuser 
formally  charged  him  with  the  crime.  If 
the  accused  confessed  it,  or  stood  mute,  he 
was  adjudged  to  pay  the  penalty.  If  he 
denied  it, .  the  inscriptio  contained  his 
answer,  and  he  was  then  (in  reatu)  indicted, 
(as  we  should  say)  and  was  called  reus,  and 
a  day  was  fixed,  ordinarily  after  an  interval 
of  at  least  ten  days,  according  to  the  nature 
of  the  case,  for  the  appearance  of  the  par- 
ties. In  the  case  of  Verres,  Cicero  ob- 
tained one  hundred  and  ten  days  to  prepare 
his  proofs,  although  he  accomplished  it  in 
fifty  days,  and  renounced,  as  he  might  do, 
the  advantage  of  the  remainder  of  the  time 
allowed  him. 

5.  At  the  day  appointed  for  the  trial 
the  accuser  and  his  adjuncts  or  colleagues, 
the  accused,  and  the  judges,  were  summoned 
by  the  herald  of  the  praetor.  If  the  accuser 
did  not  appear,  the  case  was  erased  from 
the  roll.  If  the  accused  made  default  he 
was  condemned.  If  both  parties  appeared, 
a  jury  was  drawn  by  the  praetor  or  judex 
questionis.  The  jury  were  called  jurati 
homines,  and  the  drawing  of  them  sortitio9 
and  they  were  taken  from  a  general  'list 
made  out  for  the  year.  Either  party  had  a 
right  to  object  to  a  certain  extent  to  the 
persons  drawn,  and  then  there  was  a  second 
drawing  called  subsortitio9  to  complete  the 
number. 

6.  In  some  tribunals  (quassHones)  the 
jury  were  (editi)  produced  in  equal  number 
by  the  accuser  and  the  accused,  and  some- 
tiroes  by  the  accuser  alone,  who  were  ob- 
jected to  or  challenged  in  different  ways, 
according  to  the  nature  of  the  case.  The 
number  of  the  jury  also  varied  according  to 


the  tribunal,  (qwzstio)  they  were  sworn  be- 
fore the  trial  began.  Hence  they  were 
called  jurati. 

7.  The  accusers  and  often  the  subscript 
tores  were  heard,  and  afterwards  the 
accused,  either  by  himself  or  by  his  advo- 
cates, of  whom  he  commonly  had  several. 
The  witnesses,  who  swore  by  Jupiter,  gave 
their  testimony  after  the  discussions  or 
during  the  progress  of  the  pleadings  of  the 
accuser.  In  some  cases  it  was  necessary  to 
plead  the  cause  on  the  third  day  following 
the  first  hearing,  which  was  called  com- 
perendinaiio. 

8.  After  the  pleadings  were  concluded 
the  praetor  or  the  judex  quastionis  distri- 
buted tablets  to  the  jury,  upon  which  each 
wrote  secretly,  either  the  letter  A  (absolvo) 
or  the  letter  C,  (condemno)  or  N.  L.  (non 
liquet.)  These  tablets  were  deposited  in -an 
urn.  The  president  assorted  and  counted 
the  tablets.  If  the  majority  were  for  ac- 
quitting the  accused,  the  magistrate  de- 
clared it  by  the  words  fecisse  non  videtur, 
and  by  the  words  fecisse  videtur  if  the 
majority  were  for  a  conviction.  If  the 
tablets  marked  N.  L.  were  so  many  as  to 
prevent  an  absolute  majority  for  a  conviction 
or  acquittal,  the  cause  was  put  off  for  more 
ample  information,  ampliation  which  the 
praetor  declared  by  the  word  amplies.  Such 
in  brief  was  the  course  of  proceedings  before 
the  qwBstiones  perpetual. 

9.  The  forms  observed  in  the  comitia 
centiniata  and  comitia  tributa  were  nearly 
the  same,  except  the  composition  of  the  tri- 
bunal, and  the  mode  of  declaring  the  vote. 

10.  It  is  easy  to  perceive  in  this  account 
of  a  criminal  action,  the  germ  of  the  pro- 
ceedings on  an  indictment  at  common  law. 

POT-DE-VIN,  French  law.  A  sum  of 
money  frequently  paid,  at  the  moment  of 
entering  into  a  contract,  beyond  the  price 
agreed  upon. 

2.  It  differs  from  arrha9  (q.  v.)  in  this, 
that  it  is  no  part  of  the  price  of  the  thing 
sold,  and,  that  the  person  who  has  received 
it,  cannot  by  returning  double  the  amount, 
or  the  other  party  by  losing  what  he  has 
paid,  rescind  the  contract.  18  Toull.  n.  52. 

POTENTATE.  One  who  has  a  great 
power  over  an  extended  country ;  a  sove- 
reign. 

2.  By  the  naturalization  laws,  an  alien 
is  required,  before  he  can  be  naturalized,  to 
renounce  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereign 
whatever. 
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POTEST  AS,  civil  law.  A  Latin  word 
which  signifies  power;  authority;  domina- 
tion ;  empire.  It  has  several  meanings.  1. 
It  signifies  imperium,  or  the  jurisdiction  of 
magistrates.  2.  The  power  of  the  father 
over  his  children,  pair  ia  pot  est  as.  3.  The 
authority  of  masters  over  their  slaves, 
which  makes  it  nearly  synonymous  with 
dominium.  See  Inst.  I,  9,  et  12  j  Dig.  2, 
1, 13,  1 ;  Id.  14, 1 ;  Id.  14,  4,  1,  4. 

POUND,  weight.  There  are  two  kinds 
of  weights,  namely,  the  troy,  and  the  avoir- 
dupois. The  pound  avoirdupois  is  greater 
than  the  troy  pound,  in  the  proportion  of 
seven  thousand  to  five  thousand  seven  hun- 
dred and  sixty.  The  troy  pound  contains 
twelve  ounces,  that  of  avoirdupois  sixteen 
ounces. 

Pound,  Eng.  law.  A  place  enclosed  to 
keep  strayed  animals  in.  5  Pick.  514;  4 
Pick.  258 ;  9  Pick.  14. 

Pound,  money.  The  sum  of  twenty  shil- 
lings. Previous  to  the  establishment  of 
the  federal  currency,  the  different  states 
made  use  of  the  pound  in  computing  money ; 
it  was  of  different  value  in  the  several 
states. 

2.  Pound  sterling,  is  a  denomination  of 
money  of  Great  Britain.  It  is  of  the  value 
of  a  sovereign,  (q.  v.)  In  calculating  the 
rates  of  duties,  the  pound  sterling  shall  be 
considered  and  taken  as  of  the  value  of  four 
dollars  and  eighty  cents.  Act  of  March  3, 
1833. 

3.  The  pound  sterling  of  Ireland  is  to 
be  computed,  in  calculating  said  duties,  at 
four  dollars  and  ten  cents.     Id. 

4.  The  pound  of  the  British  provinces 
of  Nova  Scotia,  New  Brunswick,  New- 
foundland, and  Canada,  is  to  be  so  com- 

?uted  at  four  dollars.     Act  of  May,  22, 
846. 

POUNDAGE,  practice.  The  amount 
allowed  to  the  sheriff,  or  other  officer,  for 
commissions  on  the  money  made  by  virtue 
of  an  execution.  This  allowance  varies  in 
different  states,  and  to  different  officers. 

POURPARLER, .  French  law.  The 
conversations  and  negotiations  which  have 
taken  place  between  the  parties  in  order 
to  make  an  agreement.  These  form  no 
part  of  the  agreement.  Pard.  Dr.  Com. 
142. 

2.  The  general  rule  in  the  common  law 
is  the  same,  parol  proof  cannot,  therefore, 
be  given  to  contradict,  alter,  add  to,  or 
diminish  a  written  instrument,  except  in 
some  particular  cases.     1  Dall.  426}  4 


Dall.  340 ;  3  Serg.  &  Rawle,  609 ;  7  Serg. 
Rawle,  114. 

POURSUIVANT.  A  follower,  a  pur- 
suer. In  the  ancient  English  law,  it  signified 
an  officer  who  attended  upon  the  king  in  his 
wars,  at  the  council  table,  exchequer,  in  his 
court,  &c,  to  be  sent  as  a  messenger.  A 
poursuivant  was,  therefore,  a  messenger  of 
the  king. 

POWER.  This  is  either  inherent  or 
derivative.  The  former  is  the  right,  ability, 
or  faculty  of  doing  something,  without  re- 
ceiving that  right,  ability,  or  faculty  from 
another.  The  people  have  the  power  to 
establish  a  form  of  government,  or  to  change 
one  already  established.  A  father  has  the 
legal  power  to  chastise  his  son  ;  a  master, 
his  apprentice. 

2.  Derivative  power,  which  is  usually 
known  by  the  technical  name  of  power,  is 
an  authority  by  which  one  person  enables 
another  to  do  an  act  for  him.  Powers  of 
this  kind  were  well  known  to  the  common 
law,  and  were  divided  into  two  sorts :  naked 
powers  or  bare  authorities,  and  powers  cou- 
pled with  an  interest.  There  is  a  material 
difference  between  them.  In  the  case  of 
the  former,  if  it  be  exceeded  in  the  act 
done,  it  is  entirely  void ;  in  the  latter  it  is 
good  for  so  much  as  is'  within  the  power, 
and  void  for  the  rest  only. 

3.  Powers  derived  from  the  doctrine  of 
uses  may  be  defined  to  be  an  authority, 
enabling  a  person,  through  the  medium 
of  the  statute  of  uses,  to  dispose  of  an  in- 
terest, vested  either  in  himself  or  another 
person. 

4.  The  New  York  Revised  Statutes  de- 
fine a  power  to  be  an  authority  to  do  some 
act  in  relation  to  lands,  or  the  creation  of 
estates  therein,  or  of  charges  thereon,  which 
the  owner  granting  or  reserving  such  power 
might  himself  lawfully  perform. 

5.  They  are  powers  of  revocation  and 
appointment  which  are  frequently  inserted 
in  conveyances  which  owe  their  effect  to  the 
statute  of  uses;  when  executed,  the  uses 
originally  declared  cease,  and  new  uses  im- 
mediately arise  to  the  persons  named  in  the 
appointment,  to  which  uses  the  statute  trans- 
fers the  legal  estate  and  possession. 

6.  Powers  being  found  to  be  much  more 
convenient  than  conditions,  were  generally 
introduced  into  family  settlements.  Although 
several  of  these  powers  are  not  usually  called 
powers  of  revocation,  such  as  powers  of  join- 
turing, leasing,  and  charging  settled  estates 
with  the  payment  of  money,  yet  all  these 
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are  powers  of  revocation,  for  they  operate 
as  revocations,  pro  tanto,  of  the  preceding 
estates.  Powers  of  revocation  and  appoint- 
ment may  be  reserved  either  to  the  original 
owners  of  the  land  or  to  strangers  :  hence 
the  general  division  of  powers  into  those 
which  relate  to  the  land,  and  those  which 
are  collateral  to  it. 

7.  Powers  relating  to  the  land  are  those 
given  to  some  person  having  an  interest  in 
the  land  over  which  they  are  to  be  exercised. 
These  again  are  subdivided  into  powers  ap- 
pendant and  in  gross. 

8.  A  power  appendant  is  where  a 
person  has  an  estate  in  land,  with  a 
power  of  revocation  and  appointment,  the 
execution  of  which  falls  within  the  com- 
pass of  his  estate ;  as,  where  a  tenant 
for  life  has  a  power  of  making  leases  in 
possession. 

9.  A  power  in  gross  is  where  a  person 
has  an  estate  in  the  land,  with  a  power  of 
appointment,  the  execution  of  which  falls 
out  of  the  compass  of  his  estate,  but,  not- 
withstanding, is  annexed  in  privity  to  it, 
and  takes  effect  in  the  appointee,  out  of  an 
interest  vested  in  the  appointor ;  for  instance, 
where  a  tenant  for  life  has  a  power  of  creat- 
ing an  estate,  to  commence  after  the  de- 
termination of  his  own,  such  as  to  settle  a 
jointure  on  his  wife,  or  to  create  a  term  of 
years  to  commence  after  his  death,  these 
are  called  powers  in  gross,  because  the 
estate  of  the  person  to  whom  they  are  given, 
will  not  be  affected  by  the  execution  of 
them. 

10.  Powers  collateral ,  are  those  which 
are  given  to  mere  strangers,  who  have  no 
interest  in  the  land :  powers  of  sale  and 
exchange  given  to  trustees  in  a  marriage 
settlement  are  of  this  kind.  Vide,  gene- 
rally, Powell  on  Powers,  passim;  Sugden 
on  Powers,  passim;  Cruise,  Dig.  tit.  32,  ch. 
13 ;  Vin.  Ab.  h.  t. ;  Com.  Dig.  Poiar ;  1 
Supp.  to  Ves.  jr.  40,  92,  201,  307  ;  2  Id. 
166,  200;  1  Vera,  by  Raithby,  406;  3 
Stark.  Ev.  1199;  4  Kent,  Com.  309;  2 
Lilly's  Ab.  339 ;  Whart.  Dig.  h.  t.  See 
1  Story,  Eq.  Jur.  §  169,  as  to  the  execu- 
tion of  a  power,  and  when  equity  will  sup- 
ply the  defect  of  execution. 

11.  This  classification  of  powers  is  ad- 
mitted to  be  important  only  with  reference 
to  the  ability  of  the  donee  to  suspend,  ex- 
tinguish or  merge  the  power.  The  general 
rule  is  that  a  power  shall  not  be  exercised 
in  derogation  of  a  prior  grant  by  the  ap- 
pointer.     But  this  whole  division  of  powers 


has  been  condemned  as  too  artificial  and 
arbitrary. 

12.  Mr.  Powell  divides  powers  into 
general  and  particular  powers.  General 
powers  are  those  to  be  exercised  in  favor 
of  any  person  whom  the  appointer  chooses. 
Particular  powers  are  those  which  are  to  be 
exercised  in  favor  of  specific  objects.  4 
Kent,  Com.  311,  Vide,  Bouv.  Inst.  Index, 
h.  t. ;  Mediate  powers;  Primary  powers. 

Power  op  attorney.  Vide  Letter  of 
attorney ,  and  1  Mood.  Cr.  Cas.  57,  58. 

POYNING'S  LAW,  Eng.  law.  The 
name  usually  given  to  an  act  which  was 
passed  by  a  parliament  holden  in  Ireland  in 
the  tenth  of  Henry  the  Seventh ;  it  enacts 
that  all  statutes  made  in  the  realm  of  Eng- 
land before  that  time  should  be  in  force  and 
put  in  use  in  the  realm  of  Ireland.  Irish 
Stat.  10  H.  VII.  c.  22;  Co.  Litt.  141  b; 
Harg.  n.  3. 

PRACTICE.  The  form,  manner  and 
order,  of  conducting  and  carrying  on  suits 
or  prosecutions  in  the  courts  through  their 
various  stages,  according  to  the  principles 
of  law,  and  the  rules  laid  down  by  the 
respective  courts. 

2.  By  practice  is  also  meant  the  busi- 
ness which  an  attorney  or  counsellor  does ; 
as,  A  B  has  a  good  practice. 

3.  The  books  on  practice  are  very  nu- 
merous ;  among  the  most  popular  are  those 
of  Tidd,  Chitty,  Archbold,  Sfcllon,  Graham, 
Dunlap,  Caines,  Troubat  and  tlaly,  Blake, 
Impey. 

4.  A  settled,  uniform,  and  long  con- 
tinued practice,  without  objection,  is  evi- 
dence of  what  the  law  is,  and  such  practice 
is  based  on  principles  which  are  founded  in 
justice  and  convenience.  'Buck,  279;  2 
Russ.  R.  19,  570 ;  2  Jac.  R.  232  ;  5  T.  R. 
380  ;  1  Y.  &  J.  167,  168 ;  2  Crompt.  &  M. 
55  ;  Ram  on  Judgm.  ch.  7. 

PR^EDA  BELLICA.  Lat.  Booty ;  pro- 
perty seized  in  war.     Vide  Booty;  Prize. 

PRECIPE  or  PRECIPE,  practice.  The 
name  of  the  written  instructions  given  by 
an  attorney  or  plaintiff  to  the  clerk  or  pro- 
thonotary  of  a  court,  whose  duty '  it  is  to 
make  out  the  writ,  for  the  making  of  the 
same. 

PREDIAL.  That  which  arises  immedi- 
ately from  the  ground ;  as,  grain  of  all  sorts, 
hay,  wood,  fruits,  herbs,  and  the  like. 

PRjBDIUM  DOMINANS,  civil  law. 
The  name  given  to  an  estate  to  which  a 
servitude  is  due;  it  is  called  the  ruling 
estate. 
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PrjEDIUM  rustictjm,  civil  law.  By  this 
is  understood  all  heritages  which  are  not 
destined  for  the  use  of  man's  habitation ; 
such,  for  example,  as  lands,  meadows,  or- 
chards, gardens,  woods,  even  though  they 
should  be  within  the  boundaries  of  a  city. 

Piuedium  8ERVIENS,  civil  law.  The  name 
of  an  estate  which  suffers  or  yields  a  service 
to  another  estate. 

Pr^edium  urbanum,  civil  law.  By  this 
term  is  understood  buildings  and  edifices 
intended  for  the  habitation  and  use  of  man, 
whether  they  be  built  in  cities  or  whether 
they  be  constructed  in  the  country. 

PIL3EFECTUS  VIGILUM,  Roman  civ. 
law.  The  chief  officer  of  the  night  watch. 
His  jurisdiction  extended  to  certain  offences 
affecting  the  public  peace ;  and  even  to  lar- 
cenies. But  he  could  inflict  only  slight 
punishments. 

PRAEMUNIRE. '  In  order  to  prevent 
the  pope  from  assuming  the  supremacy  in 
granting  ecclesiastical  livings,  a  number  of 
statutes  were  made  in  England  during  the 
reigns  of  Edward  I.,  and  his  successors, 
punishing  certain  acts  of  submission  to  the 
papal  authority,  therein  mentioned.  In  the 
writ  for  the  execution  of  these  statutes,  the 
words  pramunire  facias,  being  used  to  com- 
mand a  citation  of  the  party,  gave  not  only 
to  the  writ,  but  to  the  offence  itself,  of 
maintaining  the  papal  power,  the  name  of 
pramunire.  Co.  Lit.  129 ;  Jacob's  L.  D.  h.  t. 

PRiETOR,  Roman  civil  law.  A  muni- 
cipal officer  of  Rome,  so  called  because, 
(pranret  populo,)  he  went  before  or  took 
precedence  of  the  people.  The  consuls 
were  at  first  called  praetors.  Liv.  Hist.  III. 
55.  He  was  a  sort  of  minister  of  justice, 
invested  with  certain  legislative  powers, 
especially  in  regard  to  the  forms  or  formali- 
ties of  legal  proceedings.  Ordinarily,  he 
did  not  decide  causes  as  a  judge,  but  pre- 
pared the  grounds  of  decision  for  the  judge 
and  sent  to  him  the  questions  to  be  decided 
between  the  parties.  The  judge  was  always 
chosen  by  the  parties,  either  directly,  or  by 
rejecting,  under  certain  rules  and  limitations, 
the  persons  proposed  to  them  by  the  prostor. 
Hence  the  saying  of  Cicero,  (pro  Cluentis, 
43,)  that  no  one  could  be  judged  except  by 
a  judge  of  his  own  choice.  There  were 
several  kinds  of  officers  called  praetors.  See 
Vicat,  Vocab. 

2.  Before  entering  on  his  functions,  he 
published  an  edict,  announcing  the  system 
adopted  by  him  for  the  application  and  in- 
terpretation of  the  laws  during  his  magis- 
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tracy.  His  authority  extended  over  all 
jurisdictions,  and  was  summarily  expressed 
by  the  word  do,  dico9  addico,  i.  e.  do  I  give 
the  action,  dico  I  declare  the  law,  I  pro- 
mulgate the  edict,  addico  I  invest  the  judge 
with  the  right  of  judging.  There  were  cer- 
tain cases  which  he  was  bound  to  decide 
himself,  assisted  by  a  council  chosen  by 
himself — perhaps  the  Decemvirs.  But  the 
greater  part  of  causes  brought  before  him, 
he  sent  either  to  a  judge,  an  arbitrator,  or 
to  recuperators,  (recuperatores,)  or  to  the 
centumvirs,  as  before  stated.  Under  the 
empire  the  powers  of  the  praetor  passed  by 
degrees  to  the  praefect  of  the  prmtorium,  or 
the  praefect  of  the  city ;  so  that  this  magis- 
trate, who  at  first  ranked  with  the  consuls, 
at  last  dwindled  into  a  director  or  manager 
of  the  public  spectacles  or  games. 

3.     Till  lately,  there  were  officers  in  cer- 
tain cities  of  Germany  denominated  praetors 
Vide  1  Kent,  Com.  528. 

PRAGMATIC  SANCTION,  French  law. 
This  expression  is  used  to  designate  those 
ordinances  which  concern  the  most  import- 
ant object  of  the  civil  or  ecclesiastical  ad- 
ministration. Merl.  Repert,  h.  t. ;  1  Four- 
nel,  Hist,  des  Avocats,  24,  38,  39. 

2.  In  the  civil  law,  the  answer  given  by 
the  emperors  on  questions  of  law,  when  con- 
sulted by  a  corporation  or  the  citizens  of  a 
province,  or  of  a  municipality,  was  called  a 
pragmatic  sanction.  Lecons  El.  du  Dr. 
Civ.  Rom.  §  53.  This  differed  from  a  re- 
script, (q.  v.) 

PRAYER,  chanc.  pleadings.  That  part 
of  a  bill  which  asks  for  relief. 

2.    The  skill  of  the  solicitor  is  to  be  ex- 

» 

ercised  in  framing  this  part  of  the  bill.  An 
accurate  specification  of  the  matters  to  be 
decreed  in  complicated  cases,  requires  great 
discernment  and  experience ;  Coop.  Eq.  PI. 
13 ;  it  is  varied  as  the  case  is  made  out, 
concluding  always  with  a  prayer  of  general 
relief,  at  the  discretion  of  the  court.  Mitf. 
PI.  45. 

Prayer  of  process,  chanc.  plead.  That 
part  of  a  bill  which  prays  that  the  defendant 
be  compelled  to  appear  and  answer  the  bill, 
and  abide  the  determination  of  the  court  on 
the  subject,  is  called  prayer  of  process. 
This  prayer  must  contain  the  names  of  all 
persons  who  are  intended  to  be  made  par- 
ties.  Coop.  Eq.  PI.  16  ;  Story,  Eq.  PL  6  44. 

Prayer  for  relief,  chan.  pleading. 
This  is  the  name  of  that  part  of  the  bill, 
which,  as  the  phrase  imports,  prays  for 
lief.  This  prayer  is  either  general  or  special 
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but  the  general  course  is  for  the  plaintiff 
to  make  a  special  prayer  for  particular  relief 
te  which  he  thinks  himself  entitled,  and  then 
to  conclude  with  a  prayer  of  general  relief 
at  the  discretion  of  the  court.  ,  Story,  Eq. 
PL  6  40  j  4  Bouv.  Inst.  n.  4174-6. 

PREAMBLE.  A  preface,  an  introduc- 
tion or  explanation  of  what  is  to  follow: 
that  clause  at  the  head  of  acts  of  congress 
or  other  legislatures  which  explains  the 
reasons  why  the  act  is  made.  Preambles 
are  also  frequently  put  in  contracts  to  ex- 
plain the  motives  of  the  contracting  parties. 

2.  A  preamble  is  said  to  be  the  key  of 
a  statute,  to  open  the  minds  of  the  makers 
as  to  the  mischiefs  which  are  to  be  remedied, 
and  the  objects  which  are  to  be  accomplished 
by  the  provisions  of  the  statutes.  It  can- 
not amount,  by  implication,  to  enlarge  what 
is  expressly  given-  1  Story  on  Const.  B. 
8,  c.  6.  How  far  a  preamble  is  to  be  con- 
sidered evidence  of  the  facts  it  recites,  see 
4  M.  &  S.  532 ;  1  Phil.  Ev.  239 ;  2  Russ. 
on  Cr.  720 ;  and  see,  generally,  Ersk.  L. 
of  Scotl.  1, 1, 18 ;  Toull.  liv.  3,  n.  318 ;  2 
Supp.  to  Yes.  jr.  239  ;  4  L.  R.  55  ;  Barr. 
on  the  Stat.  353,  870. 

PRECARIOUS  RIGHT.  The  right 
which  the  owner  of  a  thing  transfers  to  an- 
other, to  enjoy  the  same  until  it  shall  please 
the  owner  to  revoke  it. 

2.  If  there  is  a  time  fixed  during  which 
the  right  may  be  used  it  is  then  vested  for 
that  time,  and  cannot  be  revoked  until  after 
its  expiration.    Wolff,  Inst.  §  333. 

PRECARIUM.  The  name  of  a  contract 
among  civilians,  by  which  the  owner  of  a 
thing  at  the  request  of  another  person,  gives 
him  a  thing  to  use  as  long  as  the  owner 
shall  please.  Poth.  h.  t.  n.  87 ;  see  Yelv. 
172 ;  Cro.  Jao.  236 ;  9  Cowen,  687 ;  Roll. 
R.  128;  Bac.  Ab.  Bailment,  C;  Ersk. 
Prin.  B.  3,  t.  1,  n.  9 ;  Wolff,  Ins.  Nat.  § 
333. 

2.  A  tenancy  at  will  is  a  right  of  this 
kind. 

PRECATORY  WORDS.  Expressions 
in  a  will  praying  er  requesting  that  a  thing 
shall  be  clone. 

2.  Although  recommendatory  words  used 
by  a  testator,  of  themselves,  seem  to  leave 
the  devisee  to  act  as  he  may  deem  proper, 
giving  him  a  discretion,  as  when  a  testator 
gives  an  estate  to  a  devisee,  and  adds  that 
he  hopes,  recommends,  has  a  confidence, 
wish  or  desire  that  the  devisee  shall  do  cer- 
tain things  for  the  benefit  of  another  person ; 
yet.  courts  of  equity  have  construed  such 


precatory  expressions  as  creating  a  trust. 
18  Ves.  41 ;  8  Ves.  380  j  Bac.  Ab.  Lega- 
cies, B,  Bouv.  ed. 

3.  But  this  construction  will  not  prevail 
when  either  the  objects  to  be  benefited  are 
imperfectly  described,  or  the  amount  of  pro- 
perty to  which  the  trust  should  attach,  is 
not  sufficiently  defined.  1  Bro.  C.  C.  142 ; 
1  Sim.  542,  556.  See  2  Story,  Eq.  Jur. 
6  1070 ;  Lewin  on  Trusts,  77 ;  4  Bouv. 
Inst.  n.  3953. 

PRECEDENCE.  The  right  of  being 
first  placed  in  a  certain  order;  the  first 
rank  being  supposed  the  most  honorable. 

2.  In  this  country  no  precedence  is  given 
by  law  to  men. 

3.  Nations,  in  their  intercourse  with  each 
other,  do  not  admit  any  precedence ;  hence 
in  their  treaties  in  one  copy  one  is  named 
first,  and  the  other  in  the  other.  In  some 
cases  of  officers  when  one  must  of  necessity 
act  as  the  chief,  the  oldest  in  commission 
will  have  precedence ;  as  when  the  presi- 
dent of  a  court  is  not  present,  the  associate 
who  has  the  oldest  commission  will  have  a 
precedence ;  or  if  their  commissions  bear 
the  same  date,  then  the  oldest  man. 

4.  In  the  army  and  navy  there  is  an 
order  of  precedence  which  regulates  the 
officers  in  their  command. 

PRECEDENTS.  The  decision  of  courts 
of  justice ;  when  exactly  in  point  with  a 
case  before  the  court,  they  are  generally 
held  to  have  a  binding  authority,  as  well  to 
keep  the  scale  of  justice  even  and  steady, 
as  because  the  law  in  that  case  has  been 
solemnly  declared  and  determined.  9  M. 
R.  355. 

2.  To  render  precedents  valid,  they 
must  be  founded  in  reason  and  justice ;  Hob. 
270 ;  must  have  been  made  upon  argument, 
and  be  the  solemn  decision  of  the  court ;  4 
Co.  94 ;  and  in  order  to  give  them  binding 
effect,  there  must  be  a  current  of  decisions. 
Cro.  Car.  528 ;  Cro.  Jao.  386 ;   8  Co.  163. 

3.  According  to  Lord  Talbot,  it  is 
"  much  better  to  stick  to  the  known  gene* 
ral  rules,  than  to  follow  any  one  particular 
precedent,  which  may  be  founded  on  reason, 
unknown  to  us."  Cas.  Temp.  Talb.  26. 
Blackstone,  1  Com.  70,  says,  that  a  former 
decision  is  in  general  to  be  followed,  unless 
"  manifestly  absurd  or  unjust,"  and,  in  the 
latter  case,  it  is  declared,  when  overruled, 
not  that  the  former  sentence  was  bad  /ato, 
but  that  it  was  not  law. 

4.  Precedents  can  only  be  useful  when 
they  show  that  the  case  has  been  decided 
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upon  a  certain  principle,  and  ought  not  to 
be  binding  when  contrary  to  such  principle. 
If  a  precedent  is  to  be  followed  because  it 
is  a  precedent,  even  when  decided  against 
an  established  rule  of  law,  there  can  be  no 
possible  correction  of  abuses,  because  the 
fact  of  their  existence  renders  them  above 
the  law.  It  is  always  safe  to  rely  upon 
principles.  See  Principle;  Reason.  Vide 
16  Vin.  Ab.  499 ;  Wesk.  on  Inst.  h.  t. :  2 
Swanst.  163 ;  2  Jac.  &  W.  318 ;  3  Ves. 
527  ;  2  Atk.  559 ;  2  P.  Wms.  258 ;  2  Bro. 
C.  C.  86 :  1  Ves.  jr.  11 ;  and  2  Evans' 
Poth.  377,  where  the  author  argues  against 
the  policy  of  making  precedents  binding 
when  contrary  to  reason.  See  also  1  Kent, 
Comm.  475-477 ;  Liv.  Syst.  104-5 ;  Gresl. 
Ev.  300 ;  16  Johns.  R.  402 ;  20  Johns.  R. 
722 ;  Cro.  Jac.  527 ;  33  H.  VII.  41 ;  Jones, 
Bailment,  46 ;  and  the  articles  Reason  and 
Stare  decisis. 

PRECEPT.  A  writ  directed  to  the 
sheriff  or  other  officer,  commanding  him 
to  do  something.  The  term  is  derived 
from  the  operative  pracipimus,  we  com- 
mand. 

PRECINCT.  The  district  for  which  a 
high  or  petty  constable  is  appointed,  is  in 
England,  called  a  precinct.  Willc.  Office 
of  Const,  xii. 

2.  In  day  time  all  persons  are  bound  to 
recognize  a  constable  acting  within  his  own 
precincts ;  after  night  the  constable  is  re- 
quired to  make  himself  known,  and  it  is, 
indeed,  proper  'he  should  do  so  at  all  times. 
Ibid.  n.  265,  p.  93. 

PRECIPUT,  French  law.  An  object 
which  is  ascertained  by  law  or  the  agree- 
ment of  the  parties,  and  which  is  first  to  be 
taken  out  of  property  held  in  common,  by 
one  having  a  right,  before  a  partition  takes 
place. 

2.  The  preciput  is  an  advantage,  or  a 
principal  part  to  which  some  one  is  entitled, 
pracipium  jus,  which  is  the  origin  of  the 
word  preciput.  Diet,  de  Jur.  h.  t. ;  Poth. 
h.  t.  By  preciput  is  also  understood  the 
right  to  sue  out  the  preciput. 

PRECLUDI  NON,  pleading.  A  tech- 
nical allegation  contained  in  a  replication 
which  denies  or  confesses  and  avoids  the 
plea.  It  is  usually  in  the  following  form ; 
"  And  the  said  A  B,  as  to  the  plea  of  the 
said  C  D,  by  him  secondly  above  pleaded, 
says,  that  he  the  said  A  B,  by  reason  of  any 
thing  by  the  said  C  D,  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid   action    thereof 


against  the  said  C  D,  because  he  says  that," 
&c.     2  WQs.  42  ;  1  Chit.  PI.  573. 

PRECOGNITION,  Scotch  law.  The 
examination  of  witnesses  who  were  present 
at  the  commission  of  a  criminal  act,  upon 
the  special  circumstances  attending  it,  in 
order  to  know  whether  there  is  ground  for 
a  trial,  and  to  serve  for  direction  to  the  pro- 
secutor. But  the  persons  examined  may 
insist  on  having  their  declaration  cancelled 
before  they  give  testimony  at  the  trial. 
Ersk.  Princ.  B.  4,  t.  4,  n.  49. 

PRECONTRACT.  An  engagement  en- 
tered into  by  a  person,  which  renders  him 
unable  to  enter  into  another :  as  a  promise 
or  covenant  of  marriage  to  be  had  after- 
wards. When  made  per  verba  de  present^ 
it  is  in  fact  a  marriage,  and  in  that  case 
the  party  making  it  cannot  marry  another 
person. 

PREDECESSOR.  One  who  has  pre- 
ceded another. 

2.  This  term  is  applied  in  particular  to 
corporators  who  are  now  no  longer  such,  and 
whose  rights  have  been  vested  in  their  suc- 
cessor ;  the  word  ancestor  is  more  usually 
applicable  to  common  persons.  The  prede- 
cessor in  a  corporation  stands  in  the  same 
relation  to  the  successor,  that  the  ancestor 
does  to  the  heir. 

3.  The  term  predecessor  is  also  used  to 
designate  one  who  has  filled  an  office  or  sta- 
tion before  the  present  incumbent. 

PRE-EMPTION,  intern,  law.  The  right 
of  preemption  is  the  right  of  a  nation  to 
detain  the  merchandise  of  strangers  passing 
through  her  territories  or  seas,  in  order  to 
afford  to  her  sulriects  the  preference  ofpur- 
chase.  1  Chit.  Com.  Law,  103 ;  1  Bl.  Com. 
287. 

2.  This  right  is  sometimes  regulated  by 
treaty.  In  that  which  was  made  between 
the  United  States  and  Great  Britain,  bearing 
date  the  19th  day  of  November,  1794,  rati- 
fied in  1795,  it  was  agreed,  art.  18,  after 
mentioning  that  the  usual  munitions  of  war, 
and  also  naval  materials  should  be  confis- 
cated as  contraband,  that  "  whereas  the 
difficulty  of  agreeing  on  precise  cases  in 
which  alone  provisions  and  other  articles 
not  generally  contraband  may  be  regarded 
as  such,  renders  it  expedient  to  provide 
against  the  inoonveniences  and  misunder- 
standings which  might  thence  arise.  It  is 
further  agreed  that  whenever  any  such  ar- 
ticles so  being  contraband  according  to  the 
existing  laws  of  nations,  shall  for  that  rea- 
son be  seized,  the  same  shall  not  be  conns- 
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eated,  but  the  owners  thereof  shall  be 
speedily  and  completely  indemnified;  and 
the  captors,  or  in  their  default  the  govern- 
ment under  whose  authority  they  act,  shall 
pay  to  the  masters  or  owners  of  such  vessel 
the  fall  value  of  all  articles,  with  a  reason- 
able mercantile  profit  thereon,  together 
with  the  freight,  and  also  the  damages  inci- 
dent to  such  detention."  See  Mann.  Com. 
B.  3,  c.  8. 

3.  By  the  laws  of  the  United  States  the 
right  given  to  settlers  of  public  lands,  to 
purchase  them  in  preference  to  others,  is 
called  the  preemption  right.  See  act  of 
April  29, 1830,  4  Sharsw.  Cont.  of  Story, 
L.  U.  S.  2212. 

PREFECT,  French  law.  A  chief  officer 
invested  with  the  superintendence  of  the 
administration  of  the  laws  in  each  depart- 
ment.    Merl.  Repert.  h.  t. 

PREFERENCE.  The  paying  or  secur- 
ing to  one  or  more  of  his  creditors,  by  an  in- 
solvent debtor,  the  whole  or  a  part  of  their 
claim,  to  the  exclusion  of  the  rest.  By 
preference  is  also  meant  the  right  which  a 
creditor  has  acquired  over  others  to  be  paid 
first  out  of  the  assets  of  his  debtor,  as, 
when  a  creditor  has  obtained  a  judgment 
against  his  debtor  which  binds  the  latter's 
land,  he  has  a  preference. 

2.  Voluntary  preferences  are  forbidden 
by  the  insolvent  laws  of  some  of  the  states, 
and  are  void,  when  made  in  a  general  assign- 
ment for  the  benefit  of  creditors.  Vide 
Insolvent;  Priority. 

PREGNANCY,  med.  juris*.  This  is 
defined  by  medical  writers  to  be  the  state 
of  a  female  who  has  within  her  ovary  or 
womb,  a  fecundated  germ  which  gradually 
becomes  developed  in  the  latter  receptacle. 
Dunglison's  Med.  Diet.  h.  t. 

2.  The  subject  may  be  considered  with 
reference  to  the  signs  of  pregnancy ;  its 
duration ;  and  the  laws  relating  to  it. 

3. — §  1.  The  fact  that  women  sometimes 
conceal  their  state  of  pregnancy  in  order  to 
avoid  disgrace,  and  to  destroy  their  offspring 
in  its  mature  or  immature  state ;  and  that 
in  other  cases  to  gratify  the  wishes  of  rela- 
tions, the  desire  to  deprive  the  legal  suc- 
cessor of  his  just  claims,  to  gratify  their 
avarice  by  extorting  money,  and  to  avoid  or 
delay  execution,  pregnancy  is  pretended, 
renders  it  necessary  that  an  inquiry  should 
take  place  to  ascertain  whether  a  woman  has 
or  has  not  been  pregnant. 

4.  There  are  certain  signs  which  usually 
indicate  this  state ;  these  have  been  divided 


into  those  which  affect  the  system  generally, 
and  those  which  affect  the  uterus. 

5. — 1.  The  changes  observed  in  the 
system  from  conception  and  pregnancy,  are 
principally  the  following ;  namely,  increased 
irritability  of  temper,  melancholy,  a  languid 
cast  of  countenance,  nausea,  heart-burn, 
loathing  of  food,  vomiting  in  the  morning, 
an  increased  salivary  discharge,  feverish 
heat,  with  emaciation  and  costiveness,  occa- 
sionally depravity  of  appetite,  a  congestion 
in  the  head,  which  gives  rise  to  spots  on  the 
face,  to  headache,  and  erratic  pains  in  the 
face  and  teeth.  The  pressure  of  increasing 
pregnancy,  occasions  protrusion  of  the  um- 
bilicus, and,  sometimes,  varicose  tumors  or 
anasarcous  swellings  of  the  lower  extremi- 
ties. The  breasts  also  enlarge,  an  areola, 
or  brown  circle  is  observed  around  the  nip- 
ples, and  a  secretion  of  lymph,  composed 
of  milk  and  water,  takes  place.  It  should 
be.  remembered  that  these  do  not  occur  in 
every  pregnancy,  but  many  of  them  in  most 
cases. 

6. — 2.  The  changes  which  affect  the 
uterus,  are,  a  suppression  and  cessation  of 
the  menses ;  an  augmentation  in  size  of  the 
womb,  which  becomes  perceptible  between 
the  eighth  and  tenth  weeks ;  as  time  pro- 
gresses, the  enlargement  continues ;  about 
the  middle  of  pregnancy,  the  woman  feels 
the  motion  of  the  child,  and  this  is  called 
quickening,  (q.  v.)  The  vagina  is  also 
subject  to  alteration,  as  its  glands  throw  out 
more  mucus,  and  apparently  prepare  the 
parts  for  the  passage  of  the  foetus.  Ryan's 
Med.  Jur.  112,  113  j  1  Beck's  Med.  Jur. 
157, 158  ;  2  Dunglison's  Human  Physio- 
logy, 361.  These  are  the  general  signs  of 
pregnancy;  it  will  be  proper  to  consider 
them  more  minutely,  though  briefly,  in 
detail. 

7. — 1.  The  expansion  and  enlargement 
of  the  abdomen.  This  sign  is  not  visible 
during  the  early  months  of  pregnancy,  and 
by  art  in  the  disposition  of  the  dress  and 
the  use  of  stays,  it  may  be  concealed  for  a 
much  longer  period.  The  corpulency  of  the 
woman,  or  the  peculiarity  of  her  form,  may 
also  contribute  to  produce  the  same  effect. 
In  common  cases,  where  there  is  no  such 
obstacle,  this  sign  is  generally  manifest  at 
the  end  of  the  fourth  month,  and  continues 
till  delivery.  But  the  enlargement  may 
originate  from  disease;  from  suppression 
or  retention  of  the  menses ;  tympanites ; 
dropsy;  orsohirrosityofthe  liver  and  spleen. 
Patient  and  assiduous  investigation  and  pro- 
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fessional  skill,  are  requisite  to  pronounce 
as  to  this  sign,  and  all  these  may  fail. 
Fodere,  tome  i.  p.  443.  Cyclop,  of  Prac- 
tical Medicine,  h.  t. ;  Cooper's  Lect.  vol.  ii. 
p.  163. 

8. — 2.  Change  in  the  state  of  the  breasts. 
They  are  said  to  grow  larger  and  more  firm ; 
but  this  enlargement  occurs  in  suppressed 
menses,  and  sometimes  at  the  period  of  the 
cessation  of  the  menses ;  and  sometimes 
they  do  not  enlarge  till  after  delivery.  The 
dark  appearance  of  the  areola  is  no  safe 
criterion;  and  the  milky  fluid  may  occur 
without  pregnancy. 

9. — 3.  The  suppression  of  the  menses. 
Although  this  usually  follows  conception, 
yet  in  some  cases  menstruation  is  carried 
on  till  within  a  few  weeks  of  delivery. 
When  the  suppression  takes  place,  it  is  not 
always  the  effect  of  impregnation ;  it  may, 
and  frequently  does  arise,  from  disease. 
Some  medical  authors,  however,  deem  the 
suppression  to  be  a  never-failing  consequence 
of  conception. 

10. — 4.  The  loss  of  appetite,  nausea, 
vomiting,  Sec  Although  attendant  upon 
pregnancy  in  many  cases,  are  very  equivo- 
cal signs. 

11. — 5.  The  motion  of  the  fadus  in  the 
mother's  womb.  In  the  early  months  of 
pregnancy  this  is  wanting,  but  afterwards 
it  can  be  ascertained.  In  cases  of  con- 
cealed pregnancy  it  cannot  be  ascertained 
from  the  declarations  of  the  mother,  and 
the  examiner  must  discover  it  by  other 
means.  When  the  foetus  is  alive,  the  sud- 
den application  of  the  hand,  immediately 
after  it  has  been  dipped  in  cold  water,  over 
the  regions  of  the  uterus,  will  generally 
produce  a  motion  of  the  foetus ;  but  this  is 
not  an  infallible  test,  the  foetus  may  be 
dead,  or  there  may  be  twins ;  in  the  first 
case,  then,  there  will  be  no  motion,  and  in 
the  latter,  tho  motion  is  not  felt  sometimes 
until  a  late  period.     Vide  Quickening. 

12. — 6.  Mteration  in  the  state  of  the 
uterus.  This  is  ascertained  by  what  is 
technically  called  the  touch.  This  is  an 
examination,  made  with  the  hand  of  the 
examiner,  of  the  uterus. 

13. — 7.  By  the  application  of  ausculta- 
tion to  the  impregnated  uterus,  it  is  said 
certainty  can  be  obtained.  The  indications 
of  the  presence  of  a  living  foetus  in  the 
womb,  as  derived  from  auscultation,  are 
two: — 1.  The  action  of  the  fatal  heart. 
This  is  marked  by  double  pulsations ;  that 
of  the  foetus  generally  exceeds  in  frequency 


the  maternal  pulse.  These  pulsations  may 
be  perceived  at  the  fifth,  or  between  the 
fifth  and  sixth  months.  Their  situation 
varies  with  that  of  the  child.  2.  The  other 
auscultatory  sign  to  denote  the  presence  of 
the  foetus  has  been  variously  denominated 
the  placental  bellows  sound,  the  placental 
sound,  and  the  utero  placental  souffiet.  It 
is  generally  agreed  that  its  seat  is  in  the 
enlarged  vessels  of  the  portion  of  the  uterus 
which  is  immediately  connected  with  the 
placenta.  According  to  Laennec,  it  is  an 
arterial  pulsation  perfectly  isochronous  with 
the  pulse  of  the  mother,  and  accompanied 
by  a  rushing  noise,  resembling  the  blast  of 
a  pair  of  a  bellows.  It  commonly  begins 
to  be  heard  with  the  aid  of  the  stethoscope, 
(an  instrument  invented  by  Professor  Lsen- 
nec,  of  Paris,  for  examining  the  chest)  at 
the  end  of  the  fourth  month  of  pregnancy. 
In  the  case  of  twins,  Laennec  detected  the 
pulsation  of  two  foetal  hearts  before  de- 
livery, by  means  of  this  instrument. 

14. — 8.  Another  sign  of  pregnancy 
has  been  discovered,  which  is  said  by  M. 
Jaquemin  never  to  fail.  It  is  the  peculiar 
dark  color  which  the  mucous  membrane  of 
the  vagina  acquires  during  this  state.  It 
was  only  after  an  examination  of  four  thou- 
sand five  hundred  women  that  M.  Jacquemin 
came  to  the  conclusion  which  he  formed  of 
the  certainty  of  this  sign.  Parent  Ducha- 
tellet,  De  la  Prostitution  dans  la  ville  de 
Paris,  c,  3,  §  5. 

15.  It  is  always  difficult  though  perhaps 
not  impossible  to  ascertain  the  presence  of 
the  foetus,  and  on  the  other  hand,  many  of 
the  signs  which  would  indicate  such  pre- 
sence, have  been  known  to  fail.  1  Beck's 
Med.  Jur.  ch.  6 ;  Chit.  Med.  Jur.  h.  t. ; 
Ryan's  Med.  Jur.  112,  113;  Allison's 
Princ.  of  the  Cr.  Law  of  Scotl.  ch.  3,  p. 
153 ;  1  Briand,  Med.  Leg.  c.  3. 

16. — §  2.  The  duration  of  human  preg- 
nancy is  not  certain,  and  probably  is  not 
the  same  in  every  woman.  It  may  perhaps 
be  safely  stated  that  forty  weeks  is  the 
ordinary  duration,  though  much  discussion 
has  taken  place  among  medico-legal  writers 
on  this  subject,  and  opinions  fluctuate 
largely.  1  Beck's  Med.  Jur.  363.  This 
is  occasioned  perhaps  by  the  difficulty  of 
ascertaining  the  time  from  which  this  period 
begins  to  run.  Chit.  Med.  Jur.  409; 
Dewees,  Midwifery,  125 ;  1  Paris  &  Fonbl. 
218,  230, 245  ;  2  Dunglison's  Human  Phy 
siology,  362;  Ryan's  Med.  Jur.  121;  1 
Foderl,  M6d.  Leg.  §  407-416. 
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17. — §3.  The  laws  relating  to  pregnancy 
are  to  be  considered,  first,  in  reference  to 
the  fact  of  pregnancy ;  and,,  secondly,  in 
relation  to  its  duration. 

18. — 1.  As  to  the  fact  of  pregnancy. 
There  are  two  cases  where  the  fact  whether 
a  woman  is  or  has  been  pregnant  is  of  im- 
portance ;  when  it  is  supposed  she  pretends 
pregnancy,  and  when  she  is  charged  with 
concealing  it. 

19. — 1st.  Pretended  pregnancy  may  arise 
from  two  causes:  the  one  when  a  widdw 
feigns  herself  with  child,  in  order  to  pro- 
duce a  supposititious  heir  to  the  estate.  In 
this  case  in  England  the  heir  presumptive 
may  have  a  writ  de  ventre  inspiciendo,  to 
examine  whether  she  be  with  child  or  not ; 
and  if  she  be,  to  keep  her  under  proper  re- 
straint until  delivered ;  but  if,  upon  exami- 
nation, the  widow  be  found  not  pregnant, 
the  presumptive  heir  shall  be  admittecl  to 
the  inheritance,  though  liable  to  lose  it 
again  on  the  birth  of  a  child  within  forty 
weeks  from  the  death  of  the  husband.  1 
Bl.  Com.  456 ;  Cro.  Eliz.  566 ;  4  Bro.  C. 
C.  90 ;  2  P.  Wms.  591 ;  Cox's  C.  C.  297. 
In  the  civil  law  there  was  a  similar  practice. 
Dig.  25,  4. 

20.  The  second  cause  of  pretended 
pregnancy  occurs  when  a  woman  has  been 
sentenced  to  death,  for  the  commission  of  a 
crime.  At  common  law,  in  case  this  plea 
be  made  before  execution,  the  court  must 
direct  a  jury  of  twelve  matrons,  or  discreet 
women,  to  ascertain  the  fact,  and  if  they 
bring  in  their  verdict  quick  with  child, 
execution  shall  be  staid  generally  till  the 
next  session  of  the  court,  and  so  from 
session  to  session  till  either  she  be  delivered, 
or  proves  by  the  lapse  of  time,  not  to  have 
been  with  child  at  all.  4  Bl.  Com.  894, 
895  ;  1  Bay,  487.  It  is  proper  to  remark 
that  a  verdict  of  the  matrons  that  the 
woman  is  pregnant  is  not  sufficient,  she 
must  be  found  to  be  quick  vlvth  child,  (q.  v.) 

21.  Whether  under  the  English  law  a 
woman  would  be  hanged  who  could  be 
proved  to  be  privement  enceinte,  beyond 
all  doubt,  is  not  certain;  but  in  this 
ootfntry,  it  is  presumed  if  it  could  be  made 
to  appear,  indubitably,  that  the  woman  was 
pregnant,  though  not  quick  with  child,  the 
execution  would  be  respited  until  after 
delivery.  Fatal  errors  have  been  made  by 
juries  of  matrons.  A  case  occurred  at 
Norwich  in  England  in  the  month  of  March, 
1833,  of  a  murderess  who  pleaded  preg- 
nancy.    Twelve  married  women  were  im- 


panneled  on  the  jury ;  after  an  hour's 
examination,  they  returned  a  verdict  that 
she  was  not  quick  with  child.  She  was 
ordered  for  execution.  Fortunately  three 
of  the  principal  surgeons  in  the  place, 
fearing  some  error,  waited  upon  the  convict 
and  examined  her ;  they  found  her  not 
only  pregnant,  but  quick  with  child.  The 
matter  was  represented  to  the  judge,  who 
respited  the  execution,  and  on  the  11th 
day  of  July  she  was  safely  delivered  of  a 
living  child.  London  Medical  Gazette,  vol. 
xii.  p.  24,  585. 

22.  In  New  York  it  is  provided  by 
legislative  enactment,  (2  Rev.  Stat.  658,) 
that  "  if  a  female  convict,  sentenced  to  the 
punishment  of  death,  be  pregnant,  the 
sheriff  shall  summon  a  jury  of  six  physi- 
cians, and  shall  give  notice  to  the  district 
attorney,  who  shall  have  power  to  subpoena 
witnesses.  If,  on  such  inquisition,  it  shall 
appear  that  the  female  is  quick  with  child, 
the  sheriff  shall  suspend  the  execution,  and 
transmit  the  inquisition  to  the  governor. 
Whenever  the  governor  shall  be  satisfied 
that  she  is  no  longer  quick  with  child,  he 
shall  issue  his  warrant  for  execution,  or 
commute  it,  by  imprisonment  for  life  in  the 
state  prison." 

23.  By  the  laws  of  France,  "if  a 
woman  condemned  to  death  declares  her- 
self to  be  pregnant,  and  it  is  verified  that 
she  is  pregnant,  she  shall  not  suffer  her 
punishment  till  after  her  delivery.  Code 
PSnal,  art.  27. 

24. — 2d.  Concealed  pregnancy  seldom 
takes  place  except  for  the  criminal  purpose 
of  destroying  the  life  of  the  foetus  in  utero, 
or  of  the  child  immediately  after  its  birth. 
The  extreme  facility  of  extinguishing  the 
infant  life,  at  the  time,  or  shortly  after 
birth,  and  the  experienced  difficulty  of 
proving  this  unnatural  crime,  has  induced 
the  passage  of  laws,  in  perhaps  all  the 
states,  as  well  as  in  England  and  other 
countries,  calculated  to  facilitate  the  proof, 
and  also  to  punish  the  very  act  of  conceal- 
ment of  pregnancy  and  death  of  the  child, 
when,  if  born  alive,  it  would  have  been  a 
bastard. 

25.  The  English  statute  of  21  Jac.  1,  o. 
27,  required  that  any  mother  of  such  child 
who  had  endeavored  to  conceal  its  birth, 
should  prove,  by  one  witness  at  least,  that  the 
child  was  actually  born  dead ;  and  for  want 
of  such  proof  it  arrived  at  the  forced  con- 
clusion that  the  mother  murdered  it.  But 
it  waa  considered  a  blot  upon  even  the  Eng- 
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lish  code,  and  it  was  therefore  repealed  by 
43  Geo.  in.  c.  58,  s.  3.  An  act  of  assembly 
of  Pennsylvania,  of  the  31st  May,  1781, 
made  the  concealment  of  the  death  of  a 
bastard  child  conclusive  evidence  to  convict 
the  mother  of  murder ;  which  was  repealed 
by  the  act  of  5th  of  April,  1790,  s.  6,  which 
declared  that  the  constrained  presumption 
that  the  child  whose  death  is  concealed,  was 
therefore  murdered  by  the  mother,  shall  not 
be  sufficient  to  convict  the  party  indicted, 
without  probable  presumptive  proof  is  given 
that  the  child  was  born  alive.   The  law  was 
further  modified  by  the  act  of  22d  of  April, 
1794,  s.  18,  which  declares  that  the  con- 
cealment of  the  death  of  any  such  child  shall 
not  be  conclusive  evidence  to  convict  the 
party  indicted  of  the  murder  of  her  child, 
unless  the  circumstances  attending  it  be  such 
as  shall  satisfy  the  mind  of  the  jury,  that 
she  did  wilfully  and  maliciously  destroy  and 
take  away  the  life  of  such  a  child.  The  last 
mentioned  act,  section  17,  punishes  the  con- 
cealment of  the  death  of  a  bastard  child  by 
fine  and  imprisonment.     See,  for  the  law  of 
Connecticut  on  the  subject,  2  Swift's  Digest, 
296.    See  Alison's  Principles  of  the  Crimi- 
nal Law  of  Scotland,  ch.  3. 

26. — 2.  As  to  the  duration  of  pregnancy. 
Lord  Coke  lays  down  the  peremptory  rule 
that  forty  weeks  is  the  longest  time  allowed 
by  law  for  gestation.  Co.  Litt.  123.  There 
does  not,  fcowever,  appear  to  be  any  time 
fixed  by  the  law  as  to  the  duration  of  preg- 
nancy. Note  by  Hargr.  &  Butler,  to  1  Inst. 
123,  b ;  1  Rolle's  Ab.  356, 1.  10 ;  Cro.  Jao. 
541 ;  Palm.  9. 

27.  The  civil  oode  of  Louisiana  provides 
that  the  child  capable  of  living,  which  is 
born  before  the  one  hundred  and  eightieth 
day  after  the  marriage,  is  not  presumed  to 
be  the  child  of  the  husband ;  every  child 
born  alive  more  than  six  months  after  con- 
ception, is  presumed  to  be  capable  of  living. 
Art.  205.  The  same  rule  applies  with  res- 
pect to  the  child  born  three  hundred  days 
after  the  dissolution  of  the  marriage,  or 
after  sentence  of  separation  from  bed  and 
board.  Art.  206.  The  Code  Civil  of  France 
contains  the  following  provision.  The  child 
conceived  during  the  marriage,  has  the  hus- 
band for  its  father.  Nevertheless  the  hus- 
band may  disavow  the  child,  if  he  can  prove 
that  during  the  time  that  has  elapsed  be- 
tween the  three  hundredth  and  the  one  hun- 
dred and  eightieth  before  its  birth  he  was 
prevented  either  by  absence,  or  in  conse- 
quence of  some  aocident,  or  on  account  of 
Vol.  U.—Z 


some  physical  impossibility,  from  cohabiting 
with  his  wife.  Art.  312.  A  child  born  be- 
fore the  one  hundred  and  eightieth  day  after 
the  marriage  cannot  be  disavowed  by  tho 
husband  in  the  following  oases : — 1.  When 
he  had  knowledge  of  the  pregnancy  before 
the  marriage ;  2.  When  he  has  assisted  in 
writing  the  act  of  birth,  [a  certificate  stating 
the  birth  and  sex  of  the  child,  the  time  when 
born,  &c.  required  by  law  to  be  filed  with  a 
proper  officer  and  recorded,]  and  when  that 
act  has  been  signed  by  him,  or  when  it  con- 
tains his  declaration  that  he  cannot  sign  ; 
3.  When  the  child  is  not  declared  capable 
of  living.  Art.  314.  And  the  legitimacy 
of  &  child  born  three  hundred  days  after 
the  dissolution  of  the  marriage  may  be  con- 
tested.    Art.  315. 

PREGNANT,  pleading.  A  fulness  in 
the  pleadings  which  admits  or  involves  a 
matter  which  is  favorable  to  the  opposite 
party. 

2.  It  is  either  an  affirmative  pregnant, 
or  negative  pregnant.  See  Affirmative  preg- 
nant; Negative  pregnant. 

PREJUDICE.  To  decide  beforehand  j 
to  lean  in  favor  of  one  side  of  a  cause  for 
some  reason  or  other  than  its  justice. 

2.  A  judge  ought  to  be  without  preju- 
dice, and  he  cannot  therefore  sit  in  a  case 
where  he  has  any  interest,  or  when  a  near 
relation  is  a  party,  or  where  he  has  been  of 
counsel  for  one  of  the  parties.  Vide  Judge. 

3.  In  the  civil  law  prejudice  signifies  a 
tort  or  injury ;  as  the  act  of  one  man  should 
never  prejudice  another.     Big.  50, 17,  74. 

PRELATE.  The  name  of  an  ecclesias- 
tical officer.  There  are  two  orders  of  pre- 
lates ;  the  first  is  composed  of  bishops,  and 
the  second,  of  abbots,  generals  of  orders, 
deans,  &c. 

PRELEVEMENT,  French  law.  The 
portion  which  a  partner  is  entitled  to  take 
out  of  the  assets  of  a  firm  before  any  divi- 
sion shall  be  made  of  the  remainder  of  the 
assets,  between  the  partners. 
*  2.  The  partner  who  is  entitled  to  a 
preldvement  is  not  a  creditor  of  the  part- 
nership; on  the  contrary  he  is  a  part 
owner,  for  if  the  assets  should  be  deficient, 
a  creditor  has  a  preference  over  the  part, 
ner ;  on  the  other  hand,  should  the  assets 
yield  any  profit,  the  partner  is  entitled  to 
his  portion  of  it,  whereas  the  creditor  is 
entitled  to  no  part  of  it,  but  he  has  a  right 
to  charge  interest,  when  he  is  in  other  re* 
speots  entitled  to  it. 

PREHENSION.    The  lawful  taking  of. 
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a  thing  with  an  intent  to  assert  a  right 
in  it. 

PRELIMINARY.  Something  which 
precedes,  as  preliminaries  of  peace,  which 
are  the  first  sketch  of  a  treaty,  and  con- 
tain the  principal  articles  on  which  both 
parties  are  desirous  of  concluding,  and 
which  are  to  serve  as  the  basis  of  the 
treaty. 

PREMEDITATION.  A  design  formed 
to  commit  a  crime  or  to  do  some  other  thing 
before  it  is  done. 

2.  Premeditation  differs  essentially  from 
will,  which  constitutes  the  crime,  because  it 
supposes  besides  an  actual  will,  a  delibera- 
tion and  a  continued  persistance  which  indi- 
cate more  perversity.  The  preparation  of 
arms  or  other  instruments  required  for  the 
execution  of  the  crime,  are  indications  of  a 
premeditation,  but  are  not  absolute  proof  of 
it,  as  these  preparations  may  have  been 
intended  for  other  purposes,  and  then  sud- 
denly changed  to  the  performance  of  the 
criminal  act.  Murder  by  poisoning  must 
of  necessity  be  done  with  premeditation. 
See  Aforethought ;  Murder. 

PREMISES.  That  which  is  put  before. 
The  word  has  several  significations ;  some- 
times it  means  the  statements  which  have 
been  before  made;  as,  I  act  upon  these 
premises ;  in  this  sense,  this  word  may  com- 
prise a  variety  of  subjects,  having  no  con- 
nexion among  themselves ;  1  East,  R.  456 ; 
it  signifies  a  formal  part  of  a  deed ;  and  it 
is  made  to  designate  an  estate. 

Premises,  estates.  Lands  and  tenements 
are  usually  called  premises,  when  particu- 
larly spoken  of ;  as,  the  premises  will  be  sold 
without  reserve.     1  East,  R.  453. 

Premises,  conveyancing.  That  part  in 
the  beginning  of  a  deed,  in  which  are  set 
forth  the  names  of  the  parties,  with  their 
titles  and  additions,  and  in  which  are  recited 
such  deeds,  agreements,  or  matters  of  fact, 
as  are  necessary  to  explain  the  reasons  upon 
which  the  contract  then  entered  into  is 
founded ;  and  it  is  here  also  the  considera- 
tion on  which  it  is  made,  is  set  down,  and 
the  certainty  of  the  thing  granted.'  2  Bl. 
Com.  298.  The  technical  meaning  of  the 
premises  in  a  deed,  is  every  thing  which 
precedes  the  habendum.  8  Mass.  R.  174 ; 
6  Conn.  R.  289.    Vide  Deed. 

Premises,  equity  pleading.  That  part  of 
a  bill  usually  denominated  the  stating  part 
of  the  bill.  It  contains  a  narrative  of  the 
facts  and  circumstances  of  the  plaintiff's 
•ease,  and  the  wrongs  of  which  he  complains, 


and  the  names  of  the  persons  by  whom 
done,  and  against  whom  he  seeks  redress. 
Coop.  Eq.  PI.  9  j  Bart.  Suit  in  equity,  27 ; 
Mitf.  Eq.  PL  by  Jeremy,  43 ;  Story,  Eq. 
PL  6  27 ;  4  Bouv.  Inst.  n.  4158. 

PREMIUM,  contracts.  The  considera- 
tion paid  by  the  insured  to  the  insurer  for 
making  an  insurance.  It  is  so  called  because 
it  is  paid  prima,  or  before  the  contract  shall 
take  effect.  Poth.  h.  t.  n.  81 ;  Marsh. 
Inst.  234. 

2.  In  practice,  however,  the  premium  is 
not  always  paid  when  the  policy  is  under- 
written; for  insurances  are  frequently  ef- 
fected by  brokers,  and  open  accounts  are 
kept  between  them  and  the  underwriters,  in 
which  they  make  themselves  debtors  for 
all  premiums ;  and  sometimes  notes  or  bills 
are  given  for  the  amount  of  the  premium. 

3.  The  French  writers,  when  they  speak 
of  the  consideration  given  for  maritime  loans, 
employ  a  variety  of  words  in  order  to  distin- 
guish it  according  to  the  nature  of  the  case. 
Thus,  they  call  it  interest  when  it  is  stipu- 
lated to  be  paid  by  the  month  or  at  other 
stated  periods.  It  is  a  premium,  when  a 
gross  sum  is  to  be  paid  at  the  end  of  a 
voyage,  and  here  the  risk  is  the  principal 
object  which  they  have  in  view.  When  the 
sum  is  a  per  centage  on  the  money  lent, 
they  denominate  it  exchange,  considering  it 
in  the  light  of  money  lent  in  one  place  to  be 
returned  in  another,  with  a  difference  in 
amount  between  the  sum  borrowed  and  that 
which  is  paid,  arising  from  the  difference  of 
time  and  place.  When  they  intend  to  com- 
bine these  various  shades  into  one  general 
denomination,  they  make  use  of  the  term 
maritime  profit,  to  convey  their  meaning. 
Hall  on  Mar.  Loans,  56,  n.  Vide  Park,  Ins., 
h.  t. ;  Poth.  h.  t. ;  3  Kent,  Com.  285  j  15 
East,  R.  309,  Day's  note,  and  the  oases 
there  cited. 

Premium  pudioitme,  contracts.  Lite- 
rally the  price  of  chastity. 

2.  This  is  the  consideration  of  a  con- 
tract by  which  a  man  promises  to  pay  to  a 
woman  with  whom  he  has  illicit  intercourse 
a  certain  sum  of  money.  When  the  con- 
tract is  made  as  the  payment  of  past  coha- 
bitation, as  between  die  parties,  it  is  good, 
and  will  be  enforced  against  the  obligor,  his 
heirs,  executors  and  administrators,  but  it 
cannot  be  paid,  on  a  deficiency  of  assets, 
until  all  creditors  are  paid,  though  it  has  a 
preference  over  the  heir,  next  of  kin,  or 
devisee.  If  the  contract  be  for  future  co- 
habitation, it  is  void.     Chit.  Contr.  215; 
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I  Story,  Eq.  Jur.  6  296 ;  5  Ves.  286  ;  2 
P.  Wins.  432  ;  1  Black.  R.  517 ;  3  Burr. 
1568 ;  1  Fonbl.  Eq,  B.  1,  o.  4,  §  4,  and 
notes  *  and  y;  1  Ball  &  Beat.  360 ;  7  Ves. 
470;  11  Ves.  535;  Rob.  Fraud.  Conv. 
428  ;  Gas.  Temp.  Talb.  153 ;  and  the  cases 
there  cited ;  6  Ham.  R.  21 ;  5  Cowen,  R. 
253 ;  Harper,  R.  201 ;  3  Monr.  R.  35 ;  2 
Key.  Const.  Ct;  279 ;  11  Mass.  R.  368 ;  2 
N.  &  M.  251. 

PRENDER  or  PRENDRE.  To  take. 
This  word  is  used  to  signify  the  right  of 
taking  a  thing  before  it  is  offered ;  hence 
the  phrase  of  law,  it  lies  in  render,  but  not 
in  prender.  Vide  A  prendre;  and  Gale 
and  Whatley  on  Easements,  1. 

PR(ENOMEN.  The  first  or  Christian 
name  of  a  person ;  Benjamin  is  the  proeno- 
men  of  Benjamin  Franklin.  See  Cas.  temp. 
Hard.  286 ;  1  Tayl.  148. 

PREPENSE.  The  same  as  aforethought, 
(q.  v.)    Vide  2  Chit.  Cr.  Law,  *784. 

PREROGATIVE,  civil  law.  The  pri- 
vilege, preeminence,  or  advantage  which 
one  person  has  over  another ;  thus  a  person 
vested  with  an  office,  is  entitled  to  all  the 
rights,  privileges,  prerogatives,  &o.  which 
belong  to  it. 

Prerogative,  English  law.  The  royal 
prerogative  is  an  arbitrary  power  vested  in 
the  executive  to  do  good  and  not  evil. 
Rutherf.  Inst.  279 ;  Co.  Litt.  90 ;  Chit  on 
Prerog. ;  Bac.  Ab.  h.  t. 

Prerogative  court,  eccles.  law.  The 
name  of  a  court  in  England  in  which  all 
testaments  are  proved  and  administrations 
granted,  when  the  deceased  has  left  bona 
notabilia  in  the  province  in  some  other 
diocese  than  that  in  which  he  died.  4  Inst. 
335. 

2.  The  testamentary  courts  of  the  two 
archbishops,  in  their  respective  provinces, 
are  styled  prerogative  courts,  from  the  pre- 
rogative of  each  archbishop  to  grant  pro- 
bates and  administrations,  where  there  are 
bona  notabilia;  but  still  these  are  only  in- 
ferior and  subordinate  jurisdictions;  and 
the  style  of  these  courts  has  no  connexion 
with  the  royal  prerogative.  Derivatively, 
these  courts  are  the  king's  ecclesiastical 
courts ;  but  immediately,  they  are  only  the 
courts  of  the  ecclesiastical  ordinary.  The 
ordinary,  and  not  the  crown,  appoints  the 
judges  of  these  courts ;  they  are  subject  to 
the  control  of  the  king's  courts  of  chancery 
and  common  law,  in  case  they  exceed  their 
jurisdiction ;  and  they  are  subject  in  some 
instances  to  the  command  of  these  courts, 


if  they  decline  to  exercise  their  jurisdiction, 
when  by  law  they  ought  to  exercise  it.  Per 
Sir  John  Nicholl,  In  the  Goods  of  George 
m. ;  1  Addams,  R.  255 ;  S.  C.  2  Eng. 
Eccl.  R.  112. 

PRESCRIPTIBLE.  That  which  is 
subject  to  prescription. 

PRESCRIPTION.  The  manner  of  ac- 
quiring property  by  a  long,  honest,  and 
uninterrupted  possession  or  use  during  the 
time  required  by  law.  The  possession  must 
have  been  possessio  longa,  continua,  et  par 
cifica,  nee  sit  ligitima  interruption  long, 
continued,  peaceable,  and  without  lawful 
interruption.  Domat,  Loix  Civ.  liv.  3,  t. 
29,  s.  1 ;  Bract.  52,  222,  226 ;  Co.  Litt. 
113,  b ;  Pour  pouvoir  prescire,  says  the 
Code  Civil,  1.  3,  t.  20,  art.  22,  29,  il  faut 
une  possession  continue  et  non  interrompne, 
paistble,  publique,  et  a  titre  de  proprietaire. 
See  Knapp's  R.  79. 

2.  The  law  presumes  a  grant  before  the 
time  of  legal  memory  when  the  party  claim- 
ing by  prescription,  or  those  from  whom  he 
holds,  have  had  adverse  or  uninterrupted 
possession  of  the  property  or  rights  claimed 
by  prescription.  This  presumption  may  be 
a  mere  fiction,  the  commencement  of  the 
user  being  tortious;  no  prescription  can, 
however,  be  sustained,  which  is  not  con- 
sistent with  such  a  presumption. 

3.  Twenty  years'  uninterrupted  user  of 
a  way  is  prima  facie  evidence  of  a  prescrip- 
tive right.  1  Saund.  323,  a ;  10  East,  476 ; 
2  Br.  &  Bing.  403 ;  Cowp.  215 ;  2  Wils. 
53.  The  subjects  of  prescription  are  the 
several  kinds  of  incorporeal  rights.  Vide, 
generally,  2  Chit.  Bl.  35,  n.  24 ;  Amer. 
Jurist,  No.  37,  p.  96 ;  17  Vin.  Ab.  256  j 
7  Com.  Dig.  93 ;  Rutherf.  Inst.  63 ;  Co. 
Litt.  113 :  2  Conn.  R.  584 ;  9  Conn.  R. 
162 ;  Bouv.  Inst.  Index,  h.  t. 

4.  The  Civil  Code  Louisiana,  art.  3420, 
defines  a  prescription  to  be  a  manner  of 
acquiring  property,  or  of  discharging  debts, 
by  the  effect  of  time,  and  under  the  condi- 
tions regulated  by  law.  For  the  law  relat- 
ing to  prescription  in  that  state,  see  Code, 
art.  3420  to  3521.  For  the  difference  be- 
tween the  meaning  of  the  term  prescription 
as  understood  by  the  common  law,  and  the 
same  term  in  the  civil  law,  see  1  Bro.  Civ 
Law,  246. 

5.  The  prescription  which  has  the  effect 
to  liberate  a  creditor,  is  a  mere  bar  which 
the  debtor  may  oppose  to  the  creditor,  who 
has  neglected  to  exercise  his  rights,  or  pro- 
cured them  to  be  acknowledged  during  the 
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time  prescribed  by  law.  The  debtor  ac- 
quires this  right  without  any  act  on  his 
part,  it  results  entirely  from  the  negligence 
of  the  creditor.  The  prescription  does  not 
extinguish  the  debt,  it  merely  places  a  bar 
in  the  hands  of  the  debtor,  which  he  may 
use  or  not  at  his  choice  against  the  creditor. 
The  debtor  may  therefore  abandon  this  de- 
fence, which  has  been  acquired  by  mere 
lapse  of  time,  either  by  paying  the  debt,  or 
acknowledging  it.  If  he  pay  it,  he  cannot 
recover  back  the  money  so  paid,  and  if  he 
acknowledge  it,  he  may  be  constrained  to 
pay  it.  Poth.  Intr.  au  titre  xiv.  des  Pre- 
scriptions, sect.  2.  Vide  Bouv.  Inst.  Theo. 
pars  prima,  c.  1,  art.  1,  §  4,  s.  3  ;  Limita- 
tions. 

PRESENCE.  The  existence  of  a  per- 
son in  a  particular  place. 

2.  In  many  contracts  and  judicial  pro- 
ceedings it  is  necessary  that  the  parties 
should  be  present  in  order  to  render  them 
valid ;  for  example,  a  party  to  a  deed  when 
it  is  executed  by  himself }  must  personally 
acknowledge  it,  when  such  acknowledgment 
is  required  by  law,  to  give  it  its  full  force 
and  effect,  and  his  presence  is  indispensable, 
unless,  indeed,  another  person  represent 
him  as  his  attorney,  having  authority  from 
him  for  that  purpose. 

3.  In  the  criminal  law,  presence  is  ac- 
tual or  constructive.  When  a  larceny  is 
committed  in  a  house  by  two  men,  united 
in  the  same  design,  and  one  of  them  goes 
into  the  house,  and  commits  the  crime, 
while  the  other  is  on  the  outside  watching 
to  prevent  a  surprise,  the  former  is  actually, 
and  the  latter  constructively,  present. 

4.  It  is  a  rule  in  the  civil  law,  that  he 
who  is  incapable  of  giving  his  consent  to  an 
act,  is  not  to  be  considered  present,  although 
he  be  actually  in  the  place ;  a  lunatic,  or  a 
man  sleeping,  would  not  therefore  be  con- 
sidered present.  Dig.  41,  2,  1,  3..  And 
so,  if  insensible ;  1  Dougl.  241 ;  4  Bro. 
P.  R.  71 ;  3  Russ.  441 ;  or  if  the  act  were 
done  secretly  so  that  he  knew  nothing  of  it. 
IP.  Wms.  740. 

5.  The  English  statute  of  fraud,  §  5, 
directs  that  all  devises  and  bequests  of  any 
lands  or  tenements  shall  be  attested  or  sub- 
scribed in  the  presence  of  said  devisor. 
Under  this  statute  it  has  been  decided  that 
an  actual  presence  is  not  indispensable,  but 
that  where  there  was  a  constructive  pre- 
sence it  was  sufficient ;  as,  where  the  testa- 
trix executed  the  will  in  her  carriage  stand- 
ing in  the  street  before  the  office  of  her 


solicitor,  the  witness  retired  into  the  office 
to  attest  it,  and  it  being  proved  that  the 
carriage  was  accidentally  put  back,  so  that 
she  was  in  a  situation  to  sec  the  witness 
sign  the  will  through  the  window  of  the 
office.  Bro.  Ch.  G.  98 ;  see  2  Curt.  R. 
320;  2  Salk.  688;  3  Russ.  R.  441 ;  1 
Maule  &  Selw.  294;  2  Car.  &  P.  491 ;  2 
Curt.  R.  331.    Vide  Constructive. 

PRESENT.  A  gift,  or  more  properly 
the  thing  given.  It  is  provided  by  the 
constitution  of  the  United  States,  art.  1,  s. 
9,  n.  7,  that  "  no  person  holding  any  office 
of  profit  or  trust  under  them,  [the  United 
States]  shall,  without  the  consent  of  con- 
gress, accept  of  any  present,  emolument,  or 
office,  or  title  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  state." 

PRESENTS.  This  word  signifies  the 
writing  then  actually  made  and  spoken  of; 
as,  these  presents;  know  all  men  by  these 
presents,  to  all  to  whom  these  presents  shall 
come. 

PRESENTATION,  eccl.  law.  The  act 
of  si  patron  offering  his  clerk  to  the  bishop 
of  the  diocese  to  be  instituted  in  a  church 
or  benefice. 

PRESENTEE,  eccles.  law.  A  clerk 
who  has  been  presented  by  his  patron  to  a 
bishop  in  order  to  be  instituted  in  a  church. 

PRESENTMENT,  crim.  law,  practice. 
The  written  notice  taken  by  a  grand  jury 
of  any  offence,  from  their  own  knowledge 
or  observation,  without  any  bill  of  indict- 
ment laid  before  them  at  the  suit  of  the 
government ;  4  Bl.  Com.  301 ;  upon  such 
presentment,  when  proper,  the  officer  em- 
ployed to  prosecute,  afterwards  frames  a 
bill  of  indictment,  which  is  then  sent  to  the 
grand  jury,  and  they  Und  it  to  be  a  true 
bill.  In  an  extended  sense  presentments 
include  not  only  what  is  properly  so  called, 
but  also  inquisitions  of  office,  and  indict- 
ments found  by  a  grand  jury.  2  Hawk.  c. 
25,  s.  1. 

2.  The  difference  between  a  presentment 
and  an  inquisition,  (q.  v.)  is  this,  that  the 
former  is  found  by  a  grand  jury  authorized 
to  inquire  of  offences  generally,  whereas  the 
latter  is  an  accusation  found  by  a  jury 
specially  returned  to  inquire  concerning  the 
particular  offence.  2  Hawk.  c.  25,  s.  6. 
Vide,  generally;  Com.  Dig.  Indictment,  B  \ 
Bao.  Ab.  Indictment,  A;  1  Chit.  Cr. 
Law,  163  ;  7  East,  R.  387  ;  1  Meigs.  112; 
11  Humph.  12. 

3.  The  writing  which  contains  the  ac- 
cusation so  presented  by  a  grand  jury,  is 
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also  called  a  presentment.    Vide  1  Brock. 
C.  C.  R.  156  ;  Grand  Jury. 

Presentment,  contracts.  The  produc- 
tion of  a  bill  of  exchange  or  promissory  note 
to  the  parly  on  whom  the  former  is  drawn, 
for  his  acceptance,  or  to  the  person  bound 
to  pay  either,  for  payment. 

2.  The  holder  of  a  bill  is  bound,  in  order 
to  hold  the  parties  to  it  responsible  to  him, 
to  present  it  in  due  time  for  acceptance, 
and  to  give  notice,  if  it  be  dishonored,  to 
all  the  partios  he  intends  to  hold  liable. 
And  when  a  bill  or  note  becomes  payable, 
it  must  be  presented  for  payment. 

3.  The  principal  circumstances  concern- 
ing presentment,  are  the  person  to  whom, 
the  place  where,  and  the  time  when,  it  is  to 
be  made. 

4. — 1.  In  general  the  presentment  for 
payment  should  be  made  to  the  maker  of  a 
note,  or  the  drawee  of  a  bill  for  acceptance, 
or  to  the  acceptor,  for  payment ;  but  a  pre- 
sentment made  at  a  particular  place,  when 
payable  there,  is  in  general  sufficient.  A 
personal  demand  on  the  drawee  or  acceptor 
is  not  necessary ;  a  demand  at  his  usual 
place  of  residence  of  his  wife  or  other  agent 
is  sufficient.  2  Esp.  Cas.  509 ;  5  Esp.  Cas. 
265  ;  Holt's  N.  P.  Cas.  313. 

5. — 2.  When  a  bill  or  note  is  made  pay- 
able at  a  particular  place,  a  presentment, 
as  we  have  seen,  may  be  made  there  ;  but 
when  the  acceptance  is  general,  it  must  be 
presented  at  the  house  or  place  of  business 
of  the  acceptor.     3  Kent,  Com.  64,  65. 

6. — 3.  In  treating  of  the  time  for  present- 
ment, it  must  be  considered  with  reference, 
1st.  To  a  presentment  for  acceptance.  2d. 
To  one  for  payment.  1st.  When  the  bill 
is  payable  at  sight,  or  after  sight,  the  pre- 
sentment must  be  made  in  reasonable  time  ; 
and  what  this  reasonable  time  is  depends  upon 
the  circumstances  of  each  case.  7  Taunt. 
397 ;  1  Dall.  255 ;  2  Dall.  192 ;  Ibid.  232; 
4  Dall.  165  ;  Ibid.  129 ;  1  Yeates,  531 ;  7 
Berg.  &  Rawle,  324  ;  1  Yeates  147.  2d. 
The  presentment  of  a  note  or  bill  for  pay- 
ment ought  to  be*  made  on  the  day  it 
becomes  due,  and  notice  of  non-payment 
given,  otherwise  the  holder  will  lose  the 
security  of  the  drawer  and  endorsers  of  a 
bill  and  the  endorsers  of  a  promissory  note, 
and  in  case  the  note  or  bill  be  payable  at  a 
particular  place  and  the  money  lodged  there 
for  its  payment,  the  holder  would  probably 
have  no  recourse  against  the  maker  or  ac- 
ceptor, if  he  did  not  present  them  on  the 
day,  and  the  money  should  be  lost.   5  Barn. 


[&  Aid.  244.  Vide  5  Com.  Dig.  134;  2 
John.  Cas.  75  ;  3  John.  R.  230  :  2  Caines' 
Rep.  343 ;  18  John.  R.  230 ;  2  John.  R. 
146,  168,  176  ;  2  Wheat.  373  ;  Chit,  on 
Bills,  Index,  h.  t.;  Smith  on  Mer.  Law,  138 : 
Byles  on  Bills,  102. 

7.  The  excuses  for  not  making  a  present- 
ment are  general  or  applicable  to  all  persons, 
who  are  endorsers ;  or  they  are  special  and 
applicable  to  the  particular  endorser  only. 

8. — 1.  Among  the  former  are,  1.  In- 
evitable accident  or  overwhelming  calamity ; 
Story  on  Bills,  §  308  j  3  Wend.  488 ;  2 
Smith's  R.  224.  2.  The  prevalence  of 
a  malignant  disease,  by  which  the  ordinary 
operations  of  business  are  suspended.  2  John. 
Cas.  1 ;  3  M.  &  S.  267  ;  Anth.  N.  P.  Cas. 
35.  3.  The  breaking  out  of  war  between 
the  country  of  the  maker  and  that  of  the 
holder.  4.  The  occupation  of  the  country 
where  the  note  is  payable  or  where  the  par- 
ties live,  by  a  public  enemy,  which  suspends 
commercial  operations  and  intercourse.  8 
Cranch,  155 ;  15  John.  57 ;  16  John.  438 ; 
7  Pet.  586  ;  2  Brock.  20 ;  2  Smith's  R. 
224.  5.  The  obstruction  of  the  ordinary 
negotiations  of  trade  by  the  vis  major. 
6.  Positive  interdictions  and  public  regula- 
tions of  the  state  which  suspend  commerce 
and  intercourse.  7.  The  utter  impractica- 
bility of  finding  the  maker,  or  ascertaining 
his  place  of  residence.  Story  on  Pr.  N.  66 
205,  236,  238,  241,  264. 

9. — 2.  Among  the  latter  or  special  ex- 
cuses for  not  making  a  presentment  may  be 
enumerated  the  following:  1.  The  receiv- 
ing the  note  by  the  holder  from  the  payee, 
or  other  antecedent  party,  too  late  to  make 
a  due  presentment ;  this  will  be  an  excuse 
as  to  such  party.  16  East,  248 ;  7  Mass. 
483  j  Story,  P.  N.  §§  201, 265 ;  11  Wheat. 
431 ;  2  Wheat.  373.  2.  The  note  being 
an  accommodation  note  of  the  maker  for  the 
benefit  of  the  endorser.  Story  on  Bills,  § 
370 ;  see  2  Brock.  20  j  7  Harr.  &  J.  381 ; 
7  Mass.  452 ;  1  Wash.  C.  C.  R.  461 ;  2 
Wash.  C.  C.  R.  514 ;  1  Hayw.  271 ;  4 
Mason,  113  ;  1  Harr.  &  G.  468  ;  1  Caines, 
157  ;  1  Stew.  175  ;  5  Pick.  88  ;  21  Pick. 
327.  3.  A  special  agreement  by  which 
the  endorser  waives  the  presentment.  S 
Greenl.  213  ;  11  Wheat.  629  ;  Story  on 
Bills,  §§  371,  373  ;  6  Wheat.  572.  4.  The 
receiving  security  or  money  by  an  endorser 
to  secure  himself  from  loss,  or  to  pay  the 
note  at  maturity.  In  this  case,  when  the 
indemnity  or  money  is  a  full  security  for  the 
amount  of  the  note  or  bill,  no  presentment 
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is  requisite.  Story  on  Bills,  §  374  ;  Story 
on  P.  N.  §  281;  4  Watts,  328  ;  9  Gill  & 
John.  47  ;  7  Wend.  165 ;  2  Greenl.  207  ; 
5  Mass.  170  ;  5  Conn.  175.  5.  The  re- 
ceiving the  note  by  the  holder  from  the 
endorser,  as  a  collateral  security  for  another 
debt.  Story  on  Pr.  Notes,  §  284 ;  Story  on 
Bills,  §  372;  2  How.  S.  C.  R.  427,  457. 

10.  A  want  of  presentment  may  be 
waived  by  the  party  to  be  affected,  after 
a  full  knowledge  of  the  fact.  8  S.  &  R.  438; 
see  6  Wend.  658  ;  3  Bibb,  102 ;  5  John. 
385  ;  4  Mass.  347  ;  7  Mass.  452 ;  Wash. 
C.  C.  R.  506 ;  Bac.  Ab.  Merchant,  &c.  M. 
Vide,  generally,  1  fiare  &  Wall.  Sel  Dec. 
214,  224. 

See  Notice  of  dishonor. 

PRESERVATION.  Keeping  safe  from 
harm ;  avoiding  injury.  This  term  always 
presupposes  a  real  or  existing  danger. 

2.  A  jettison,  which  is  always  for  the 
preservation  of  the  remainder  of  the  cargo, 
must  therefore  be  made  only  when  there  is 
a  real  danger  existing.  See  Average  ;  Jet- 
tison. 

PRESIDENT.  An  officer  of  a  company 
who  is  to  direct  the  manner  in  which  busi- 
ness is  to  be  transacted.  From  the  decision 
of  the  president  there  is  an  appeal  to  the 
body  over  which  he  presides. 

President  of  the  United  States  of 
America.  This  is  the  title  of  the  executive 
officer  of  this  country. 
.  2.  The  constitution  directs  that  the  ex- 
ecutive power  shall  be  vested  in  a  president 
of  the  United  States  of  America.  Art.  2, 
b.  1. 

3.  This  subject  will  be  examined  by  con- 
sidering, 1.  His  qualifications.  2.  His  elec- 
tion. 3.  The  duration  of  his  office.  4.  His 
compensation.    5.  His  powers. 

4. — §  1.  No  person  except  a  natural 
born  citizen,  or  a  citizen  of  the  United  States 
at  the  time  of  the  adoption  of  this  constitu- 
tion, shall  be  eligible  to  the  office  of  presi- 
dent ;  neither  shall  any  person  be  eligible 
to  that  office  who  shall  not  have  attained 
the  age  of  thirty-five  years,  and  been  four- 
teen years  a  resident  within  the  United 
States.  Art.  2,  s.  1,  n.  5.  In  case  of  the 
removal  of  the  president  from  office,  or  of 
his  death,  resignation,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  vice- 
president;  and  the  congress  may  by  law 
provide  for  the  removal,  death,  resignation, 
or  inability  both  of  the  president  and  vice- 
president,  declaring  what  officer  shall  then 


act  as  president;  and  such  officer  shall 
act  accordingly,  until  the  disability  be  re- 
moved, or  a  president  shall  be  elected.  Art. 
2,  s.  1,  n.  6. 

5. — ■§  2.  He  is  chosen  by  electors  of  pre- 
sident, (q.  v.)    See  Const.  U.  S.  art.  2,  s. 

1,  n.  2,  3,  and  4 ;  1  Kent,  Com.  273 ; 
Story  on  the  Constit.  §  1447,  et  seq.  After 
his  election  and  before  he  enters  on  the 
execution  A>f  his  office,  he  shall  take  the 
following  oath  or  affirmation :  "I  do  so- 
lemnly swear  (or  affirm)  that  I  will  faith- 
fully execute  the  office  of  president  of  the 
United  States,  and  will,  to  the  best  of  my 
ability,  preserve,  protect  and  defend  the 
constitution  of  the  United  States."    Article 

2,  s.  1,  n.  8  and  9. 

6. — ■§  3.  He  holds  his  office  for  the  term 
of  four  years  ;  art.  2,  s.  1,  n.  1 ;  he  is  re- 
eligible  for  successive  terms,  but  no  one 
has  ventured,  contrary  to  public  opinion,  to 
be  a  candidate  for  a  third  term. 

7. — §  4.  The  president  shall,  at  stated 
times,  receive  for  his  services,  a  compensa- 
tion which  shall  neither  be  increased  nor 
diminished  during  the  period  for  which  he 
shall  have  been  elected ;  and  he  shall  not 
receive,  within  that  period,  any  other  emolu- 
ment from  the  United  States,  or  any  of 
them.  Art.  2,  sect.  1,  n.  7.  The  act  of 
the  24th  September,  1789,  ch.  19,  fixed  the 
salary  of  the  president  at  twenty-five  thou- 
sand dollars.     This  is  his  salary  now. 

8. — §  5.  The  powers  of  the  president  are 
to  be  exercised  by  him  alone,  or  by  him 
with  the  concurrence  of  the  senate. 

9. — 1.  The  constitution  has  vested  in 
him  alone,  the  following  powers :  he  is  com- 
mander-in-chief of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the 
several  states,  when  called  into  the  actual 
service  of  the  United  States ;  he  may  re- 
quire the  opinion,  in  writing,  of  the  princi- 
pal officers  of  each  of  the  executive  depart- 
ments, upon  any  subject  relating  to  the 
duties  of  their  respective  offices;  and  he 
shall  have  the  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United 
States,  except  in  cases  of  impeachment. 
Art.  2,  s.  2,  n.  2.  He  may  appoint  all 
officers  of  the  United  States,  whose  appoint- 
ments are  not  otherwise  provided  for  in  the 
constitution,  and  which  shall  be  established 
by  law,  when  congress  shall  vest  the  ap- 
pointment of  such  officers  in  the  president 
alone.  Art.  2,  s.  2,  n.  2.  He  shall  have 
power  to  fill  up  all  vacancies  that  may  hap- 
pen during  the  recess  of  the  senate,  by 
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granting  commissions,  which  shall  expire  at 
the  end  of  their  next  session.  Art.  2, 
sect.  2,  n.  3.  He  shall  from  time  to 
time  give  congress  information  of  the  state 
of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall 
judge  necessary  and  expedient;  he  may, 
on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them,  and  in  case 
of  disagreement  between  them  with  re- 
spect to  the  time  of  adjournment,  he  may 
adjourn  them  to  such  time  as  he  shall  think 
proper;  he  shall  receive  ambassadors  and 
other  public  ministers ;  he  shall  take  care 
that  the  laws  be  faithfully  executed,  and 
shall  commission  all  officers  of  the  United 
States. 

10. — 2.  His  power,  with  the  concurrence 
of  the  senate,  is  as  follows :  to  make  trea- 
ties, provided  two-thirds  of  the  senators 
present  concur ;  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate,  shall 
appoint  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  supreme  court, 
and  all  other  officers  of  the  United  States 
whose  appointments  are  not  provided  for  in 
the  constitution,  and  which  have  been  es- 
tablished by  law :  but  the  congress  may  by 
law  vest  the  appointment  of  such  inferior 
officers,  as  they  shall  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments.  Art.  2,  s.  2,  n. 
2.  Vide  1  Kent,  Com.  Lect.  13 ;  Story  on 
the  Const.  B.  3,  oh.  36;  Rawle  on  the 
Const.  Index,  h.  t.;  Serg.  Const.  L.  Index, 
h.  t. 

PRESS.  By  a  figure  this  word  signifies 
the  art  of  printing.     The  press  is  free. 

2.  All  men  have  a  right  to  print  and 
publish  whatever  they  may  deem  proper, 
unless  by  doing  so  they  infringe  the  rights 
of  another,  as  in  the  case  of  copyrights,  (q. 
v.)  when  they  may  be  enjoined.  For  any 
injury  they  may  oommit  against  the  public 
or  individuals  they  may  be  punished,  either 
by  indictment,  or  by  a  civil  action  at  the 
suit  of  the  party  injured,  when  the  injury 
has  been  committed  against  a  private  indi- 
vidual. Vide  Const,  of  the  U.  S.  Amendm. 
art.  1,  and  Liberty  of  the  Press. 

PRESUMPTION,  evidence.  An  infer- 
ence as  to  the  existence  of  one  fact,  from 
the  existence  of  some  other  fact,  founded 
on  a  previous  experience  of  their  con- 
nexion. 3  Stark.  Ev.  1234 ;  1  Phil.  Ev. 
116  ;  Gilb.  Ev.  142 ;  Poth.  Tr.  des.  Ob. 
part.  4,  0.  3,  s.  2,  n.  840.  Or  it  is  an 
opinion,  which  circumstances,  give  rise  to, 


relative  to  a  matter  of  fact,  which  they  are 
supposed  to  attend.  Menthuel  sur  les  Con- 
ventions, liv.  1,  tit.  5. 

2.  To  constitute  such  a  presumption,  a 
previous  experience  of  the  connexion  be- 
tween the  known  and  inferred  facts  is  es- 
sential, of  such  a  nature  that  as  soon  as  the 
existence  of  the  one  is  established,  admit- 
ted or  assumed,  an  inference  as  to  the  ex- 
istence of  the  other  arises,  independently  of 
any  reasoning  upon  the  subject.  It  follows 
that  an  inference  may  be  certain  or  not 
certain,  but  merely,  probable,  and  therefore 
capable  of  being  rebutted  by  contrary  proof. 

3.  In  general  a  presumption  is  more  or  less 
strong  according  as  the  fact  presumed  is  a 
necessary,  usual  or  infrequent  consequence 
of  the  fact  or  facts  seen,  known,  or  proven. 
When  the  fact  inferred  is  the  necessary 
consequence  of  the  fact  or  facts  known,  the 
presumption  amounts  to  a  proof;  when  it 
is  the  usual,  but  not  invariable  consequence, 
the  presumption  is  weak;  but  when  it  is 
sometimes,  although  rarely,  the  consequence 
of  the  fact  or  facts  known,  the  presumption 
is  of  no  weight.  Menthuel  sur  les  Con- 
ventions, tit.  5.  See  Domat,  liv.  9,  tit.  6 ; 
Dig.  de  probationibus  ei  prczsumptionibus. 

4.  Presumptions  are  either  legal  and 
artificial,  or  natural. 

5. — 1.  Legal  or  artificial  presumptions 
are  such  as  derive  from  the  law  a  technical 
or  artificial  operation  and  effect,  beyond 
their  mere  natural  tendency  to  produce  be^ 
lief,  and  operate  uniformly,  without  apply- 
ing the  process  of  reasoning  on  which  they 
are  founded,  to  the  circumstances  of  the 
particular  case.  For  instance,  at  the  expi- 
ration of  twenty  years,  without  payment  of 
interest  on  a  bond,  or  other  acknowledg- 
ment of  its  existence,  satisfaction  is  to  be 
presumed;  but  if  a  single  day  less  than 
twenty  years  has  elapsed,  the  presumption 
of  satisfaction  from  mere  lapse  of  time, 
does  not  arise ;  this  is  evidently  an  artificial 
and  arbitrary  distinction.  4  Greenl.  270 ; 
10  John.  R.  338;  9  Cowen,  R.  653;  2 
M'Cord*  R.  439 ;  4  Burr.  1963 ;  Lofi% 
320 ;  1  T.  R.  271 ;  6  East,  R.  215 ;  1 
Campb.  R.  29.  An  example  of  another 
nature  is  given  under  this  head  by  the 
civilians.  If  a  mother  and  her  infant  at 
the  breast  perish  in  the  same  conflagration, 
the  law  presumes  that  the  mother  survived, 
and  that  the  infant  perished  first,  on  ac- 
count of  its  weakness,  and  on  this  ground 
the  succession  belongs  to  the  heirs  of  the 
mother.    See  Death,  9  to  14. 
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6.  Legal  presumptions  are  of  two  kinds : 
first,  such  as  are  made  by  the  law  itself,  or 
presumptions  of  mere  law;  secondly,  such 
as  are  to  be  made  by  a  jury,  or  presump- 
tions of  law  and  fact. 

7. — 1st.  Presumptions  of  mere  law,  are 
either  absolute  and  conclusive ;  as,  for  in- 
stance, the  presumption  of  law  that  a  bond 
or  other  specialty  was  executed  upon  a  good 
consideration,  cannot  be  rebutted  by  evi- 
dence, so  long  as  the  instrument  is  not 
impeached  for  fraud ;  4  Burr.  2225 ;  or  they 
are  not  absolute,  and  may  be  rebutted  by 
evidence;  for  example,  the  law  presumes 
that  a  bill  of  exchange  was  accepted  on  a 
good  consideration,  but  that  presumption 
may  be  rebutted  by  proof  to  the  contrary. 

8. — 2d.  Presumptions  of  law  and  fad 
are  such  artificial  presumptions  as  are  re- 
cognized and  warranted  by  the  law  as  the 
proper  inferences  to  be  made  by  juries 
under  particular  circumstances ;  for  in- 
stance, an  unqualified  refusal  to  deliver  up 
the  goods  on  demand  made  by  the  owner, 
does  not  fall  within  any  definition  of  a  con- 
version, but  inasmuch  as  the  detention  is 
attended  with  all  the  evils  of  a  conversion 
to  the  owner,  the  law  makes  it,  in  its  effects 
and  consequences,  equivalent  to  a  conver- 
sion, by  directing  or  advising  the  jury  to 
infer  a  conversion  from  the  facts  of  demand 
and  refusal. 

9. — 2.  Natural  presumptions  depend 
upon  their  own  form  and  efficacy  in  gene- 
rating belief  or  conviction  on  the  mind,  as 
derived  from  these  connexions  which  are 
pointed  out  by  experience  ;  they  are  wholly 
independent  of  any  artificial  connexions 
and  relations,  and  differ  from  mere  pre- 
sumptions of  law  in  this  essential  respect, 
that  those  depend,  or  rather  are  a  branch 
of  the  particular  system  of  jurisprudence 
to  which  they  belong;  but  mere  natural 
presumptions  are  derived  wholly  by  means 
of  the  common  experience  of  mankind, 
from  the  course  of  nature  and  the  ordinary 
habits  of  society. 

Vide,  generally,  Stark.  Ev.  h.  t.;  1  Phil. 
Ev.  116 ;  Civ.  Code  of  Lo.  2263  to  2267 ;  17 
Vin.  Ab.  567 ;  12  Id.  124 ;  1  Supp.  to 
Ves.  jr.  37, 188,  489 ;  2  Id.  51,  223,  442  ; 
Bac.  Ab.  Evidence,  Hj  Arch.  Civ.  PI. 
384 ;  Toull.  Dr.  Civ.  Pr.  liv.  3,  t.  3,  c.  4, 
s.  3 ;  Poth.  Tr.  des  Obi.  part  4,  o.  3,  s.  2  ; 
Matt,  on  Pres.;  Gresl.  Eq.  Ev.  pt.  3,  c.  4, 
p.  363  j  2  Poth.  Ob.  by  Evans,  340 ;  3 
Bouv.  Inst.  n.  3058,  et  seq. 

PRESUMPTIVE  HEIR.    One  who,  if 


the  ancestor  should  die  immediately,  would 
under  the  present  circumstances  of  things 
be  his  heir,  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingency  of  some 
nearer  heir  being  born ;  as  a  brother,  who 
is  the  presumptive  heir,  may  be  defeated  by 
the  birth  of  a  child  to  the  ancestor.  2  Bl. 
Com.  208. 

PRETAUSAGE.  Loan  for  use.  This 
phrase  is  used  in  the  French  law  instead  of 
commodatum.  (q.  v.) 

PRETENTION,  French  law.  The  claim 
made  to  a  thing  which  a  party  believes  him- 
self entitled  to  demand,  but  which  is  not 
admitted  or  adjudged  to  be  his. 

2.  The  words  rights,  actions  and  pre- 
tensions, are  usually  joined,  not  that  they 
are  synonymous,  for  right  is  something 
positive  and  certain,  action  is  what  is  de- 
manded, while  pretention  is  sometimes  not 
even  acoompanied  by  a  demand. 

PRETERITION,  civil  law.  The  omis- 
sion by  a  testator  of  some  one  of  his  heirs 
who  is  entitled  to  a  legitime,  (q.  v.)  in  the 
succession* 

2.  Among  the  Romans,  the  pretention 
of  children  when  made  by  the  mother  were 
presumed  to  have  been  made  with  design ; 
the  pretention  of  sons  by  any  other  testator 
was  considered  as  a  wrong  and  avoided  the 
will,  except  the  will  of  a  soldier  in  service, 
which  was  not  subject  to  so  much  form. 

PRETEXT.  The  reasons  assigned  to 
justify  an  act,  which  have  only  the  appear- 
ance of  truth,  and  which  are  without  foun- 
dation ;  or  which  if  true  are  not  the  true 
reasons  for  such  act.  Vattel,  liv.  3,  c.  3, 
§32. 

PRETIUM  AFFECTIONS.  An  ima- 
ginary value  put  upon  a  thing  by  the  fancy 
of  the  owner  in  his  affection  for  it,  or  for  the 
person  from  whom  he  obtained  it.  Bell's 
Diet.  h.  t. 

2.  When  an  injury  has  been  done  to  an 
article,  it  has  been  questioned  whether  in 
estimating  the  damage,  there  is  any  just 
ground,  in  any  case,  for  admitting  the  pre- 
Hum  affectionis  ?  It  seems  that  when  the 
injury  has  been  done  accidentally  by  cul- 

Sable  negligence,  such  an  estimation  of 
amages  would  be  unjust,  but  when  the 
mischief  has  been  intentional,  it  ought  to 
be  so  admitted.     Karnes  on  Eq.  74,  75. 

PREVARICATION.  Prcttxtricatio, 
civil  law.  The  acting  with  unfaithfulness 
and  want  of  probity.  The  term  is  applied 
principally  to  the  act  of  concealing  a  crime. 
Dig.  47, 15,  6, 
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PREVENTION,  civil  and  French  law. 
The  right  of  a  judge  to  take  cognizance  of 
an  action  over  which  he  has  concurrent 
jurisdiction  with  another  judge. 

2.  In  Pennsylvania  it  has  been  ruled 
that  a  justice  of  the  peace  cannot  take  cog- 
nizance of  a  cause  which  has  been  pre- 
viously decided  by  another  justice.  2  Dall. 
77 ;  Id.  114. 

PRICE,  contracts.  The  consideration 
in  money  given  for  the  purchase  of  a  thing. 

2.  There  are  three  requisites  to  .  the 
quality  of  a  price  in  order  to  make  a  sale. 

3. — 1.  It  must  be  serious,  and  such  as 
may  be  demanded;  if,  therefore,  a  person 
were  to  sell  me  an  article,  and  by  the 
agreement,  reduced  to  writing,  he  were  to 
release  me  from  the  payment,  the  trans- 
action would  no  longer  be  a  sale,  but  a  gift. 
Poth.  Vente,  n.  18. 

4. — 2.  The  second  quality  of  a  price  is, 
that  the  price  be  certain  and  determinate ; 
but  what  may  be  rendered  certain  is  con- 
sidered as  certain ;  if,  therefore,  I  sell  a 
thing  at  a  price  to  be  fixed  by  a  third  per- 
son, this  is  sufficiently  certain,  provided  the 
third  person  make  a  valuation  and  fix  the 
price.     Poth.  Vente,  n.  23,  24. 

5. — 3.  The  third  quality  of  a  price  is, 
that  it  consists  in  money,  to  be  paid  down, 
or  at  a  future  time,  for  if  it  be  of  any  thing 
else,  it  will  no  longer  be  a  price,  nor  the 
contract  a  sale,  but  exchange  or  barter. 
Poth,  Vente,  n.  30 ;  16  Toull.  n.  147. 

6.  The  true  price  of  a  thing  is  that  for 
which  things  of  a  like  nature  and  quality 
are  usually  sold  in  the  place  where  situated, 
if  real  property ;  or  in  the  place  where  ex- 
posed to  sale,  if  personal.  Poth.  Contr.  de 
Vente,  n.  243.  The  first  price  or  cost  of  a 
thing  does  not  always  afford  a  sure  criterion 
of  its  value.  It  may  have  been  bought 
very  dear  or  very  cheap.  Marsh.  Ins.  620, 
et  seq.;  Ayliffe's.  Pand.  447 ;  Merlin, 
Repert.  h.  t.;  4  Pick.  179  ;  8  Pick.  252 ; 
16  Pick.  227. 

7.  In  a  declaration  in  trover  it  is  usual, 
when  the  chattel  found  is  a  living  one,  to 
lay  it  as  of  such  a  price ;  when  dead,  of 
such  a  value.  8  Wentw.  PL  372,  n ;  2  Lilly's 
Ab.  629.  Vide  Bouv.  Inst.  Index,  h.  t.; 
Adjustment;  Inadequacy  of  price;  Pretium 
affectionis. 

PRICE  CURRENT.  The  price  for 
which  goods  usually  sell  in  the  market.  A 
printed  newspaper  containing  a  list  of  such 
prices  is  also  called  a  price  current. 

PRIMA  FACIE.    The  first  blush ;  the 


first  view  or  appearance  of  the  business ;.  as, 
the  holder  of  a  bill  of  exchange,  indorsed  in 
blank,  is  prima  facie  its  owner. 

2.  Prima  facie  evidence  of  a  fact,  is  in 
law  sufficient  to  establish  the  fact,  unless 
rebutted.  6  Pet.  R.  622,  632 ;  14  Pet.  R. 
334.  See,  generally,  7  J.  J.  Marsh,  425  j 
3  N.  H.  Rep.  484  ;  3  Stew.  &  Port.  267  ; 
5  Rand.  701 ;  1  Pick.  332  ;  1  South.  77 ;  1 
Yeates,  347 ;  Gilp.  147  ;  2  N.  &  McCord, 
320  j  1  Miss.  334 ;  11  Conn.  95 ;  2  Root, 
286 ;  16  John.  66, 136  ;  1  Bailey,  174  ;  2 
A.  K.  Marsh.  244.  For  example,  when 
buildings  are  fired  by  sparks  emitted  from  a 
locomotive  engine  passing  along  the  road,  it 
is  prima  facie  evidence  of  negligence  on  the 
part  of  those  who  have  the  charge  of  it.  3 
Man.  Or.  &  So.  229. 

Prima  tonsura.  A  grant  of  a  right  to 
have  the  first  crop  of  grass.  1  Chit.  Pr. 
181. 

PRIMAGE,  mere.  law.  A  duty  payable 
to  the  master  and  mariner  of  a  ship  or 
vessel ;  to  the  master  for  the  use  of  .his 
cables  and  ropes  to  discharge  the  goods  of 
the  merchant;  to  the  mariners  for  lading 
and  unlading  in  any  port  or  haven.  Merch. 
Diet.  h.  t.;  Abb.  on  Ship.  270. 

2.  This  payment  appears  to  be  of  very 
ancient  date,  and  to  be  variously  regulated 
in  different  voyages  and  trades.  It  is  some- 
times called  the  master's  hat  money.  3 
Chit.  Com.  Law,  431. 

PRIMARY.  That  which  is  first  or  prin- 
cipal ;  as  primary  evidence,  or  that  evidence 
which  is  to  be  admitted  in  the  first  instance, 
as  distinguished  from  secondary  evidence, 
w^dch  is  allowed  only  when  primary  evi- 
dence cannot  be  had. 

2.  A  primary  obligation  is  one  which  is 
the  principal  object  of  the  contract;  for 
example,  the  primary  obligation  of  the 
seller  is  to  deliver  the  thing  sold,  and  to 
transfer  the  title  to  it.  It  is  distinguished 
from  the  accessory  or  secondary  obligation 
to  pay  damages  for  not  doing  so.  1  Bouv. 
Inst.  n.  702. 

Primary  evidence.  The  best  evidence 
of  which  the  case  in  its  nature  is  suscep- 
tible. 3  Bouv.  Inst.  n.  3053.  Vide 
Evidence. 

Primary  powers.  The  principal  au- 
thority given  by  a  principal  to  his  agent ;  it 
differs  from  mediate  powers,  (q.  v.)     Story, 

Ag.  §  58. 

PRIMATE,  eccles.  law.  An  archbishop 
who  has  jurisdiction  over  one  or  several 
other  metropolitans. 


378 


PBI 


PRI 


PRIMER  ELECTION.  A  term  used 
to  signify  first  choice. 

2.  In  England,  when  coparcenary  lands 
are  divided,  unless  it  is  otherwise  agreed, 
the  eldest  sister  has  the  first  ohoice  of  the 
purparts  ;  this  part  is  called  the  enitia  pars. 
(q.  v.)  Sometimes  the  oldest  sister  makes 
the  partition,  and  in  that  case,  to  prevent 
partiality,  she  takes  the  last  choice.  Hob. 
107 ;  Litt.  §§  243,  244,  245 ;  Bao.  Ab. 
Coparceners,  C. 

PRIMER  SEISIN,  Eng.  law.  The 
right  which  the  king  had,  when  any  of  his 
tenants  died  seised  of  a  knight's  fee,  to  re- 
ceive of  the  heir,  provided  he  were  of  full 
age,  one  whole  year's  profits  of  the  lands, 
if  they  were  in  immediate  possession  ;  and 
half  a  year's  profits,  if  the  lands  were  in  re- 
version, expectant  on  an  estate  for  life.  2 
BL  Com.  66. 

'  PRIMOGENITURE.      The    state    of 
being  first  born  ;  the  eldest. 

2.  Formerly  primogeniture  gave  a  title 
in  oases  of  descent  to  the  oldest  son  in  pre- 
ference to  the  other  children  ;  this  unjust 
distinction  has  been  generally  abolished  in 
the  United  States. 

PRIMOGENITUS.  The  first  born.  1 
Yes.  290 ;  and  see  3  M.  &  S.  25 ;  8  Taunt. 
468 ;  8  Vera.  660. 

PRIMUM  DECRETUM.  In  the  courts 
of  admiralty,  this  name  is  given  to  a  provi- 
sional decree.  Bac.  Ab.  The  Court  of  Ad- 
miralty, E. 

PRINCE.  In  a  general  sense,  a  sove- 
reign ;  the  ruler  of  a  nation  or  state.  The 
son  of  a  king  or  emperor,  or  the  issue  of  a 
royal  family ;  as,  princes  of  the  blood.  The 
chief  of  any  body  of  men. 

2.  By  a  clause  inserted  in  policies  of 
insurance,  the  insurer  is  liable  for  all  losses 
occasioned  by  "  arrest  or  detainment  of  all 
kings,  princes,  and  people,  of  what  nation, 
condition,  or  quality  soever."  1  Bouv.  Inst, 
n.  1218. 

PRINCIPAL.  This  word  has  several 
meanings.  It  is  used  in  opposition  to  ac- 
cessary, to  show  the  degree  of  crime  com- 
mitted by  two  persons ;  thus,  we  say,  the 
principal  is  more  guilty  than  the  accessary 
after  the  fact. 

2.  In  estates,  principal  is  used  as  op- 
posed to  incident  or  accessory;  as  in  the 
following  rule :  "  the  incident  shall  pass  by 
the  grant  of  the  principal,  but  not  the  prin- 
cipal by  the  grant  of  the  incident.  Acoes- 
sorium  non  ducit,  sed  sequitur  suum  princi- 
pale."     Co.  Litt.  152,  a. 


3.  It  is  used  in  opposition  to  agent,  and 
in  this  sense  it  signifies  that  the  principal  is 
the  prime  mover. 

4.  It  is  used,  in  opposition  to  interest; 
as,  the  principal  being  secured  the  interest 
will  follow. 

5.  It  is  used  also  in  opposition  to  surety; 
thus,  we  say  the  principal  is  answerable  be- 
fore the  surety. 

6.  Principal  is  used  also  to  denote  the 
more  important ;  as,  the  principal  person. 

7.  In  the  English  law,  the  chief  person 
in  some  of  the  inns  of  chancory  is  called 
principal  of  the  house.  Principal  is  also 
used  to  designate  the  best  of  many  things ; 
as,  the  best  bed,  the  best  table,  and  the  like. 

Principal,  contracts.  One  who,  being 
competent  to  contract,  and  who  is  sui  juris, 
employs  another  to  do  any  act  for  his  own 
benefit,  or  on  his  own  account. 

2.  As  a  general  rule,  it  may  be  said, 
that  every  person,  sui  juris,  is  capable  of 
being  a  principal,  for  in  all  cases  where  a 
man  has  power  as  owner,  or  in  his  own  right 
to  do  anything,  he  may  do  it  by  another. 
16  John.  86 ;  9  Co.  75 ;  Com.  Dig.  Attorney, 
C  1 ;  Heinec.  ad  Pand.  P.  1,  lib.  3,  tit.  1, 
§  424. 

3.  Married  women,  and  persons  who  are 
deprived  of  understanding,  as  idiots,  luna- 
tics, and  others,  not  sui  juris,  are  wholly 
incapable  of  entering  into  any  contract, 
and,  consequently,  cannot  appoint  an  agent. 
Infants  and  married  women  are,  generally, 
incapable  ;  but,  under  special  circumstances, 
they  may  make  such  appointments.  For 
instance,  an  infant  may  make  an  attorney, 
when  it  is  for  his  benefit;  but  he  cannot 
enter  into  any  contract  which  is  to  his  pre- 
judice. Com.  Dig.  Enfant,  C  2 ;  Perk.  13 ; 
9  Co.  75 ;  3  Burr.  1804.  A  married  wo- 
man cannot,  in  general,  appoint  an  agent  or 
attorney,  and  when  it  is  requisite  that  one 
should  be  appointed,  the  husband  generally 
appoints  for  both.  Perhaps  for  her  sepa- 
rate property  she  may,  with  her  husband, 
appoint  an  agent  or  attorney ;  Cro.  Car. 
165 ;  2  Leon.  200  ;  2  Buls.  R.  13 ;  but 
this  seems  to  be  doubted.  Cro.  Jac.  617  ; 
Yelv.  1 ;  1  Brownl.  134  ;  2  Brownl.  248  ; 
Adams'  Ej.  174;  Runn.  Ej.  148. 

4.  A  principal  has  rights  which  he  can 
enforce,  and  is  liable  to  obligations  which 
he  must  perform.  These  will  be  briefly 
considered : 

1.  The  rights  to  which  principals  are 
entitled  arise  from  obligations  due  to  them 
by  their  agents,  or  by  third  persons. 


PRI 


PRI 


879 


5. — 1st.  The  rights  against  their  agents, 
are,  1.  To  call  them  to  an  account  at  all 
times,  in  relation  to  the  business  of  their 
agency.  2.  When  the  agent  violates  his 
obligations  to  his  principal,  either  by  ex- 
ceeding his  authority,  or  by  positive  mis- 
conduct, or  by  mere  negligence  or  omissions 
in  the  discharge  of  the  functions  of  his 
agency,  or  in  any  other  manner,  and  any 
loss  or  damage  falls  on  his  principal,  the 
latter  will  be  entitled  to  full  indemnity. 
Paley  on  Ag.  by  Lloyd,  7,  71,  74,  and  note 
2  ;  12  Pick.  328 ;  1  B.  &  Adolph.  415 ;  1 
Liverm.  Ag.  398.  3.  The  principal  has  a 
right  to  supersede  his  agent,  where  each 
may  maintain  a  suit  against  a  third  person, 
by  suing  in  his  own  name ;  and  he  may,  by 
his  own  intervention,  intercept,  suspend,  or 
extinguish  the  right  of  the  agent  under  the 
contract.  Paley  Ag.  by  Lloyd,  362;  7 
Taunt.  237, 243 ;  1  M.  &  S.  576 ;  1  Liverm. 
Ag.  226-228 ;  2  W.  C.  C.  R.  283  ;  3  Chit. 
Com.  Law,  201-203. 

6. — 2d.  The  principalis  rights  against 
third  persons.  1.  When  a  contract  is  made 
by  the  agent  with  a  third  person  in  the 
name  of  his  principal,  the  latter  may  enforce 
it  by  action.  But  to  this  rule  there  are 
some  exceptions ;  1st.  When  the  instrument 
is  under  seal,  and  it  has  been  exclusively 
made  between  the  agent  and  the  third  per- 
son ;  as,  for  example,  a  charter  party  or 
bottomry  bond ;  in  this  case  the  principal 
cannot  sue  on  it.  See  1  Paine,  Cir.  R. 
252 ;  3  W.  C.  C.  R.  560 ;  1  M.  &.  S.  573 ; 
Abbott,  Ship,  pt.  3,  o.  1,  s.  2.  2d.  When 
an  exclusive  credit  is  given  to  and  by  the 
agent,  and  therefore  the  principal  cannot  be 
considered  in  any  manner  a  party  to  the 
contract,  although  he  may  have  authorized 
it,  and  be  entitled  to  all  the  benefits  arising 
from  it.  The  case  of  a  foreign  factor,  buy- 
ing or  selling  goods,  is  an  example  of  this 
kind :  he  is  treated  as  between  himself  and 
the  other  party,  as  the  sole  contractor,  and 
the  real  principal  cannot  sue  or  be  sued  on 
the  contract.  This,  it  has  been  well  ob- 
served, is  a  general  rule  of  commercial  law, 
founded  upon  the  known  usage  of  trade; 
and  it  is  strictly  adhered  to  for  the  safety 
and  convenience  of  foreign  commerce.  Story, 
Ag.  §  423 ;  Smith,  Mer.  Law,  66 ;  15  East, 
R.  62 ;  9  B.  &  C.  87.  3d.  When  the  agent 
has  a  lien  or  claim  upon  the  property  bought 
or  sold,  or  upon  its  proceeds,  when  it  equals 
or  exceeds  the  amount  of  its  value.  Story, 
Ag.  $  407,  408,  424. 

7. — 2.     But  contracts  are  not  unfre- 


quently  made  without  mentioning  the  name 
of  the  principal ;  in  such  case  he  may  avail 
himself  of  the  agreement,  for  the  contract 
will  be  treated  as  that  of  the  principal,  as 
well  as  of  the  agent.  Story,  Ag.  I  109, 
111,  403,  410,  417,  440;  Paley,  Ag.  by 
Lloyd,  21,  22 ;  Marsh.  Ins.  b.  1,  c.  8,  6 
3,  p.  311 ;  2  Kent's  Com.  3d  edit.  630 ;  3 
Chit.  Com.  Law,  201 ;  vide  1  Paine's  C.  C. 
Rep.  252. 

8. — 3.  Third  persons  are  also  liable  to 
the  principal  for  any  tort  or  injury  done  to 
his  property  or  rights  in  the  course  of  the 
agency.  Pal.  Ag.  by  Lloyd,  363  ;  Story, 
Ag.  §  436 ;  3  Chit.  Com.  Law,  205,  206 ; 
15  East,  R.  38. 

9. — 2.  The  liabilities  of  the  principal 
are  either  to  his  agent  or  to  third  persons. 

10. — 1st.  The  liabilities  of  the  principal 
to  his  agent ,  are,  1.  To  reimburse  him  all 
expenses  he  may  have  lawfully  incurred 
about  the  agency.  Story,  Ag.  §  335  ;  Story, 
Bailm.  §  196, 197 ;  2  Liv.  Ag.  11  to  33. 

2.  To  pay  him  his  commissions  as  agreed 
upon,  or  according  to  the  usage  of  trade, 
except  in  oases  of  gratuitous  agency.  Story, 
Ag.  §  323 ;  Storv,  Bailm.  153,  154, 196  to 
201.  3.  To  indemnify  the  agent  when  he 
has  sustained  damages  in  consequence  of 
the  principal's  conduct ;  for  example,  when 
the  agent  has  innocently  sold  the  goods  of 
a  third  person,  under  the  direction  or  au- 
thority of  his  principal,  and  a  third  person 
recovers  damages  against  the  agent,  the 
latter  will  be  entitled  to  reimbursement 
from  the  principal.  Pal.  Ag.  by  Lloyd, 
152,  301 ;  2  John.  Cas.  54 ;  17  John.  142; 
14  Pick.  174. 

11. — 2d.  The  liabilities  of  the  principal 
to  third  persons,  are,  1.  To  fulfil  all  the 
engagements  made  by  the  agent,  for  or  in 
the  name  of  the  principal,  and  which  come 
within  the  scope  of  his  authority.  Story, 
Ag.  6  126.  2.  When  a  man  stands  by  and 
permits  another  to  do  an  act  in  his  name,  his 
authority  will  be  presumed.  Vide  Authority, 
and  2  Kent,  Com.  3d  edit.  614;  Story,  Ag. 
§  89,  90,  91 ;  and  articles  Jlssent;  Consent. 

3.  The  principal  is  liable  to  third  persons 
for  the  misfeasance,  negligence,  or  omission 
of  duty  of  his  agent ;  but  he  has  a  remedy 
over  against  the  agent,  when  the  injury  had 
occurred  in  consequence  of  his  misconduct 
or  culpable  neglect;  Story,  Ag.  §  308; 
Paley,  Ag.  by  Lloyd,  152, 3 ;  1  Mete.  560  ; 
1  B.  Monr.  292 ;  5  B.  Monr.  25 ;  9  W.  & 
S.  72 ;  8  Pick.  23 ;  6  Gill  &  John.  292 ;  4 
Q.  B.  298 ;  1  Hare  &  Wall.  Sel.  Dec.  467; 
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Dudl.  So.  Car.  R.  265,  268;  5  Humph. 
397 ;  2  Murph.  389 ;  1  Ired.  240 ;  but  the 
principal  is  not  liable  for  torts  committed 
dj  the  agent  without  authority.  5  Humph. 
897 ;  2  Murph.  389 ;  19  Wend.  343 ;  2 
Mete.  353.  A  principal  is  also  liable  for 
the  misconduct  of  a  sub-agent,  when  re- 
tained bj  his  direction,  either  express  or 
implied.     1  B.  &  P.  404 ;  15  East,  66. 

12.  The  general  rule,  that  'a  principal 
oannot  be  charged  with  injuries  committed 
by  his  agent  without  his  assent,  admits  of 
one  exception,  for  reasons  of  polioy.  A 
sheriff  is  liable,  even  under  a  penal  statute, 
for  all  injurious  acts,  wilful  or  negligent, 
done  by  his  appointed  officers,  colore  officii, 
when  charged  and  deputed  by  him  to  exe- 
cute the  law.  The  sheriff  is,  therefore, 
liable  where  his  deputy  wrongfully  executes 
a  writ;  Dougl.  40 ;  or  where  he  takes  ille- 
gal fees.    2  E.  N.  P.  C.  585. 

13.  But  the  principal  may  be  liable  for 
his  agent's  misconduct,  when  he  has  agreed, 
either  expressly  or  by  implication,  to  be  so 
liable.  8  T.  R.  531;  2  Cas.  N.  P.  C.  42. 
Vide  Bouv.  Inst.  Index,  h.  t.;  Agency; 
Agent. 

Principal,  cnm.  law.  A  principal  is 
one  who  is  the  actor  in  the  commission  of  a 
crime. 

2.  Principals  are  of  two  kinds ;  namely, 
1.  Principals  in  the  first  degree,  are  those 
who  have  actually  with  their  own  hands 
committed  the  fact,  or  have  committed  it 
through  an  innocent  agent  inoapable  himself, 
of  doing  so ;  as  an  example  of  the  latter 
kind,  may  be  mentioned  the  case  of  a  per- 
son who  incites  a  child  wanting  discretion, 
or  a  person  non  compos,  to  the  commission 
of  murder,  or  any  other  crime,  the  inciter, 
though  absent,  when  the  crime  was  com- 
mitted, is,  ex  necessitate,  liable  for  the  acts 
of  his  agent  and  is  a  principal  in  the  first 
degcee.  Fost.  340 ;  1  East,  P.  C.  118 ;  1 
Hawk.  c.  31,  s.  7  ;  1 N.  R.  92 ;  2  Leach, 
978.  It  is  not  requisite  that  each  of  the 
principals  should  be  present  at  the  entire 
transaction.  2  East,  P.  0.  767.  For  ex- 
ample, where  several  persons  agree  to  forge 
an  instrument,  and  each  performs  some  part 
of  the  forgery  in  pursuance  of  the  common 
plan,  each  is  principal  in  the  forgery, 
although  one  may  be  away  when  it  is  signed. 
R.  &  R.  C.  C.  304  ;  Mo.  C.  0.  304,  307. 

3. — 2.  Principals  in  the  second  degree, 
are  those  who  were  present  aiding  and  abet- 
ting the  commission  of  the  fact.  They  are 
generally  termed  aiders  and  abettors,  and 


sometimes,  improperly,  accomplices,  (q.  v.) 
The  presence  which  is  required  in  order  to 
make  a  man  principal  in  the  second  degree, 
need  not  be  a  strict  actual,  immediate  pre* 
sence,  such  a  presence  as  would  make  him 
an  eye  or  ear  witness  of  what  passes,  but 
may  be  a  constructive  presence.  It  must 
be  such  as  may  be  sufficient  to  afford  aid 
and  assistance  to  the  principal  in  the  first 
degree.  9  Pick.  R.  496  ;  1  Russell,  21 ; 
Foster,  350. 

4.  It  is  evident  from  the  definition  that 
to  make  a  man  a  principal,  he  must  be  an 
actor  in  the  commission  of  the  crime  ;  and, 
therefore,  if  a  man  happen  merely  to  be 
present  when  a  felony  is  committed  without 
taking  any  part  in  it,  or  aiding  those  who 
do,  he  will  not,  for  that  reason,  be  consi- 
dered a  principal.  1  Hale,  P.  C.  439 ; 
Foster,  350. 

Principal  contract.  One  entered  into 
by  both  parties,  on  their  own  accounts,  or 
in  the  several  qualities  they  assume.  It 
differs  from  an  accessory  contract,  (q-  v.) 
Vide  Contract. 

Principal  obligation.  That  obliga- 
tion which  arises  from  the  principal  object 
of  the  engagement  which  has  been  con- 
tracted between  the  parties.  It  differs  from 
an  accessory  obligation,  (q.  v.)  For  ex* 
ample,  in  the  sale  of  a  horse,  the  principal 
obligation  of  the  seller  is  to  deliver  the 
horse ;  the  obligation  to  take  care  of  him 
till  delivered  is  an  accessory  engagement. 
Poth.  Obi.  n.  182.  By  principal  obligation 
is  also  understood  the  engagement  of  one 
who  becomes  bound  for  himself  and  not 
for  the  benefit  of  another.  Poth.  Obi.  n. 
186. 

PRINCIPLES.  By  this  term  is  under- 
stood truths  or  propositions  so  clear  that 
they  cannot  be  proved  nor  contradicted, 
unless  by  propositions  which  are  still  clearer. 
They  are  of  two  kinds,  one  when  the  prin- 
ciple is  universal,  and  these  are  known  as 
axioms  or  maxims ;  as,  no  one  can  transmit 
rights  which  he  has  not;  the  accessory 
follows  the  principal,  &c.  The  other  class 
are  simply  called  first  principles.  These 
principles  have  known  marks  by  which  they 
may  always  be  recognized.  These  are,  1. 
That  they  are  so  clear  that  they  cannot  be 
proved  by  anterior  and  more  manifest  truths. 
2.  That  they  are  almost  universally  re- 
ceived. 3.  That  they  are  so  strongly 
impressed  on  our  minds  that  we  conform 
ourselves  to  them,  whatever  may  be  our 
avowed  opinions* 
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2.  First  principles  have  their  source  in 
the  sentiment  of  our  own  existence,  and  that 
which  is  in  the  nature  of  things.  A  prin- 
ciple of  law  is  a  rule  or  axiom  which  is 
founded  in  the  nature  of  the  subject,  and 
it  exists  before  it  is  expressed  in  the  form 
of  a  rule.  Domat,  Lois  Civiles,  liv.  pre!, 
t.  1,  s.2;  Toull.  tit.  prel.  n.  17.  The 
right  to  defend  one's  self,  continues  as  long 
as  an  unjust  attack,  was  a  principle  before 
it  was  ever  decided  by  a  court,  so  that  a 
court  does  not  establish  but  recognize  prin- 
ciples of  law. 

3.  In  physics,  by  principle  is  understood 
that  which  constitutes  the  essence  of  a  body, 
or  its  constituent  parts.  8  T.  R.  107.  See 
2  H.  Bl.  478.  Taken  in  this  sense,  a  prin- 
ciple cannot  be  patented ;  but  when  by  the 
principle  of  a  machine  is  meant  the  modus 
operandi,  the  peculiar  device  or  manner  of 
producing  any  given  effect,  the  application 
of  the  principle  may  be  patented.  1  Mason, 
470 ;  1  Gallis,  478  ;  Fessend.  on  Pat.  130 ; 
Phil,  on  Pat.  95,  101 ;  Perpigna,  Manuel 
des  Inventeurs,  &c,  c.  2,  s.  1. 

PRINTING.  The  art  of  impressing  letr 
ters ;  the  art  of  making  books  or  papers  by 
impressing  legible  characters. 

2.  The  right  to  print  is  guarantied  by 
law,  and  the  abuse  of  the  right  renders  the 
guilty  person  liable  to  punishment.  See 
Libel;  Liberty  of  the  Press;  Press. 

PRIORITY.  Going  before;  opposed  to 
posteriority,  (q.  v.) 

2.  He  who  has  the  precedency  in  time 
has  the  advantage  in  right,  is  the  maxim  of 
the  law;  not  that  time,  considered  barely 
in  itself,  can  make  any  such  difference,,  but 
because  the  whole  power  over  a  thing  being 
secured  to  one  person,  this  bars  all  others 
from  obtaining  a  title  to  it  afterwards.  1 
Fonb.  Eq.  320. 

3.  In  the  payment  of  debts,  the  United 
States  are  entitled  to.  priority  when  the 
debtor  is  insolvent,  or  dies  and  leaves  an 
insolvent  estate.  The  priority  was  declared 
to  extend  to  cases  in  which  the  insolvent 
debtor  had  made  a  voluntary  assignment  of 
all  his  property,  or  in  which  his  effects  had 
been  attached  as  an  absconding  or  absent 
debtor,  on  which  an  act  of  legal  bankruptcy 
had  been  committed.  1  Kent,  Com.  243 ; 
1  Law  Intell.  219, 251 ;  and  the  oases  there 
oited. 

4.  Among  common  creditors,  he  who 
has  the  oldest  lien  has  the  preference;  it 
being  a  maxim  both  of  law  and  equity,  out 
prior  est  tempore,  potior  est  jure.    2  John. 


Ch.  R.  608.     Vide  Insolvency;  and  Serg. 
Const.  Law,  Index,  h.  t. 

PRISAGE.  The  name  of  an  ancient 
duty  taken  by  the  English  crown  on  wines 
imported  into  England.  Bac.  Ab.  Smug- 
gling and  Customs,  C.  2;  Harg.  L.  Tr. 
75. 

PRISON.  A  legal  prison  is  the  build- 
ing designated  by  law,  or  used  by  the  sheriff, 
for  the  confinement,  or  detention  of  those 
whose  persons  are  judicially  ordered  to  be 
kept  in  custody.  But  in  cases  of  necessity, 
the  sheriff  may  make  his  own  house,  or  any 
other  place,  a  prison.     6  John.  R.  22. 

2.  An  illegal  prison  is  one  not  autho- 
rized by  law,  but  established  by  private 
authority ;  when  the  confinement  is  illegal, 
every  place  where  the  party  is  arrested  is  a 
prison  ;  as,  the  street,  if  he  be  detained  in 
passing  along.  4  Com.  Dig.  619 ;  2  Hawk. 
P.  C.  c.  18,  b\  4 ;  1  Buss.  Cr.  378  •-  2  Inst. 
589. 

Prison  breaking.  The  act  by  which 
a  prisoner,  by  force  and  violence.,  escapes 
from  a  place  where  he  is  lawfully  in  custody. 
This  is  an  offence  at  common  law. 

2.  To  constitute  this  offence,  there  must 
be,  1.  A  lawful  commitment  of  the  pri- 
soner ;  vide  Regular  and  Irregular  process. 
2.  An  actual  breach  with  force  and  violence 
of  the  prison,  (q.  v.)  by  the  prisoner  him- 
self or  by  others  with  his  privity  and  pro- 
curement. Russ.  &  Ry.  458  ;  1  Russ.  Cr. 
880.  8.  The  prisoner  must  escape.  2  Hawk. 
P.  C.  c.  18,  s.  12  ;  vide  1  Hale  P.  C.  607 ; 
4  Bl.  Com.  130  j  2  InsL  500  ;  2  Swift's 
Dig.  327  ;  Alis.  Prin.  555  ;  Dalloz,  Diet, 
mot  Effraction. 

PRISONER  One  held  in  confinement 
against  his  will. 

2.  Prisoners  are  of  two  kinds,  those 
lawfully  confined,  and  those  unlawfully  im- 
prisoned. 

3.  Lawful  prisoners  are  either  prisoners 
charged  with  crimes,  or  for  a  civil  liability. 
Those  charged  with  crimes  are  either  per- 
sons accused  and  not  tried,  and  these  are 
considered  innocent,  and  are  therefore  enti- 
tled to  be  treated  with  as  little  severity  as 
possible,  consistently  with  the  certain  deten- 
tion of  their  persons ;  they  are  entitled  to 
their  discharge  on  bail,  except  in  capital 
cases,  when  the  proof  is  great;  or  those 
who  have  been  convicted  of  crimes,  whose 
imprisonment,  and  the  mode  of  treatment 
they  experience,  is  intended  as  a  punish- 
ment, these  are  to  be  treated  agreeably  to 

Ithe  requisitions  of  the  law,  and  in  the 
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United  States,  always  with  humanity.  Vide 
Penitentiary.  Prisoners  in  civil  cases,  are 
persons  arrested  on  original  or  mesne  pro- 
cess, and  these  may  generally  be  discharged 
on  bail;  and  prisoners  in  execution,  who 
cannot  be  discharged,  except  under  the  in- 
solvent laws. 

4.  Persons  unlawfully  confined,  are  those 
who  are  not  detained  by  virtue  of  some  law- 
ful, judicial,  legislative,  or  other  proceeding. 
They  are  entitled  to  their  immediate  dis- 
charge on  habeas  corpus.  For  the  effect  of 
a  contract  entered  into  by  a  prisoner,  see  1 
Salk.  402,  n. ;  6  Toull.  82. 

5.  By  the  resolution  of  congress,  of 
September  23,  1789,  it  was  recommended 
to  the  legislatures  of  the  several  states,  to 
pass  laws,  making  it  expressly  the  duty  of 
the  keepers  of  these  jails  to  receive  and 
safely  keep  therein,  all  persons  committed 
under  the  authority  of  the  United  States, 
until  they  shall  be  discharged  by  due  course 
of  the  laws  thereof,  under  the  like  penalties 
as  in  the  case  of  prisoners  committed  under 
the  authority  of  such  states  respectively. 
And  by  the  resolution  of  March  3, 1791,  it 
is  provided,  that  if  any  state  shall  not  have 
complied  with  the  above  recommendation, 
the  marshal  in  such  state,  under  the  direc- 
tion of  the  judge  of  the  district,  shall  be 
authorized  to  hire  a  convenient  place  to 
serve  as  a  temporary  jail.  See  9  Granch, 
R.  80. 

Prisoner  of  war.  One  who  has  been 
captured  while  fighting  under  the  banner  of 
some  state.  He  is  a  prisoner,  although 
never  confined  in  a  prison. 

2.  In  modern  times,  prisoners  are  treat- 
ed with  more  humanity  than  formerly ;  the 
individual  captor  has  now  no  personal  right 
to  his  prisoner.  Prisoners  are  under  the 
superintendence  of  the  government,  and 
they  are  now  frequently  exchanged.  Vide 
1  Kent,  Com.  14. 

3.  It  is  a  general  rule,  that  a  prisoner 
is  out  of  the  protection  of  the  laws  of  the 
state,  so  far,  that  he  can  have  no  civil  re- 
medy under  them,  and  he  can,  therefore, 
maintain  no  action.  But  his  person  is  pro- 
tected against  all  unlawful  acts.  Bac.  Ab. 
Abatement,  b.  3 ;  Bac.  Ab.  Aliens,  D. 

PRIVATE.  Not  general,  as  a  private 
act  of  the  legislature  ;  not  in  office ;  as,  a 
private  person,  as  well  as  an  officer,  may 
arrest  a  felon ;  individual,  as  your  private 
interest;  not  public,  as  a  private  way,  a 
private  nuisance. 

PRIVATEER  war.   A  vessel  owned  by 


one  or  by  a  society  of  private  individuals, 
armed  and  equipped  at  his  or  their  expense, 
for  the  purpose  of  carrying  on  a  maritime 
war,  by  the  authority  of  one  of  the  bellige- 
rent parties. 

2.  For  the  purpose  of  encouraging  the 
owners  of  private  armed  vessels,  they  are 
usually  allowed  to  appropriate  to  themselves 
the  property  they  capture,  or,  at  least,  a 
large  proportion  of  it.  1  Kent,  Com.  96 ; 
Poth.  du  Dr.  do  Propr.  n.  90,  et  seq.  See 
2  Dall.  36  j  3  Dall.  334  ;  4  Cranch,  2  ;  1 
Wheat.  46 ;  3  Wheat.  546 ;  2  Gall.  R. 
19 ;  Id.  526  ;  1  Mason,  R.  365  :  3  Wash. 
C.  C.  R.  209 ;  2  Gall.  R.  56 ;  5  Whoat. 
338  ;  Mann.  Comm.  116. 

PRIVEMENT  ENCEINTE.  This  term 
is  used  to  signify  that  a  woman  is  pregnant, 
but  not  quick  with  child;  (q.  v.)  and  vide 
Wood's  Inst.  662  ;  Enceinte;  Fcetus;  Preg- 
nancy. 

PRIVIES.  Persons  who  are  partakers, 
or  have  an  interest  in  any  action  or  thing, 
or  any  relation  to  another.  Wood,  Inst.  D. 
2,  c.  3,  p.  255 ;  2  Tho.  Co.  Lit.  506 ;  Co. 
Lit.  271,  a. 

2.  There  are  several  kinds  of  privies, 
namely,  privies  in  blood,  as  the  heir  is  to 
the  ancestor;  privies  in  representation,  as 
is  the  executor  or  administrator  to  the  de- 
ceased :  privies  in  estate,  as  the  relation 
between  the  donor  and  donee,  lessor  and 
lessee ;  privies  in  respect  to  contracts ;  and 
privies  on  account  of  estate  and  contract 
together.  Tho.  Co.  Lit.  506 ;  Prest.  Conv. 
327  to  345.  Privies  have  also  been  divided 
into  privies  in  fact,  and  privies  in  law.  8 
Co.  42  b.  Vide  Vin.  Ab.  Privity ;  5  Com. 
Dig.  347;  Ham.  on  Part.  131;  Woodf. 
Land.  &  Ten.  279 ,  1  Bane's  Ab.  c.  1, 
art.  6. 

PRIVILEGE,  civil  law.  A  right  which 
the  nature  of  a  debt  gives  to  a  creditor,  and 
which  entitles  him  to  be  preferred  before 
other  creditors.  Louis.  Code,  art.  3153; 
Diet,  de  Juris,  art.  Privilege ;  Domat,  Lois 
Civ.  liv.  2,  t.  1,  s.  4,  n.  1. 

2.  Creditors  of  the  same  rank  of  privi- 
leges, are  paid  in  concurrence,  that  is,  on  an 
equal  footing.  Privileges  may  exist  either 
in  movables,  or  immovables,  or  both  at  once. 
They  are  general  or  special,  on  certain  mov- 
ables. The  debts  which  are  privileged  on 
all  the  movables  in  general,  are  the  follow- 
ing, which  are  paid  in  this  order.  1.  Funeral 
charges.  2.  Law  charges,  which  are  such 
as  are  occasioned  by  the  prosecution  of  a 
suit  before  the  courts.     But   this  name 
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applies  more  particularly  to  costs,  which  the 
party  cast  has  to  pay  to  the  party  gaining 
the  cause.  It  is  in  favor  of  these  only  that 
the  law  grants  the  privilege.  3.  Charges, 
of  whatever  nature,  occasioned  by  the  last 
sickness,  concurrently  among  those  to  whom 
they  are  due ;  see  Last  sickness.  4.  The 
wages  of  servants  for  the  year  past,  and  so 
much  as  is  due  for  the  current  year.  5.  Sup- 
plies of  provisions  made  to  the  debtor  or  his 
family  during  the  last  six  months,  by  retail 
dealers,  such  as  bakers,  butchers,  grocers ; 
and  during  the  last  year  by  keepers  of 
boarding  houses  and  taverns.  6.  The 
salaries  of  clerks,  secretaries,  and  other 
persons  of  that  kind.  7.  Dotal  rights,  due 
to  wives  by  their  husbands. 

3.  The  debts  which  are  privileged  on 
particular  movables,  are,  1.  The  debt  of  a 
workman  or  artisan  for  the  price  of  his 
labor,  on  the  movable  which  he  has  repaired, 
or  made,  if  the  thing  continues  still  in  his 
possession.  2.  That  debt  on  the  pledge 
which  is  in  the  creditor's  possession.  3.  The 
carrier's  charges  and  accessory  expenses 
on  the  thing  carried.  4.  The  price  due  on 
movable  effects,  if  they  are  yet  in  the  pos- 
session of  the  purchaser ;  and  the  like.  See 
Lien. 

4.  Creditors  have  a  privilege  on  immova- 
bles, or  real  estate  in  some  cases,  of  which 
the  following  are  instances  :  1.  The  vendor 
on  the  estate  by  him  sold,  for  the  payment 
of  the  price,  or  so  much  of  it  as  is  due 
whether  it  be  sold  on  or  without  a  credit. 
2.  Architects  and  undertakers,  bricklayers 
and  other  workmen  employed  in  constructing, 
rebuilding  or  repairing  houses,  buildings,  or 
making  other  works  on  such  houses,  build- 
ings, or  works  by  them  constructed,  rebuilt 
or  repaired.  3.  Those  who  have  supplied 
the  owner  with  materials  for  the  construc- 
tion or  repair  of  an  edifice  or  other  work, 
which  he  has  erected  or  repaired  out  of 
these  materials,  on  the  edifice  or  other  work 
constructed  or  repaired.  Louis.  Code,  art. 
3216. 

See,  generally,  as  to  privilege,  Louis. 
Code,  tit.  21 ;  Code  Civ.  tit.  18 ;  Diet,  de 
Juris,  tit.  Privilege;  Lien;  Last  sickness; 
Preference. 

Privilege,  mar.  law.  An  allowance  to 
the  master  of  a  ship  of  the  general  nature 
with  primage,  (q.  v.)  being  compensation  or 
rather  a  gratuity  customary  in  certain  trades, 
and  which  the  law  assumes  to  be  a  fair  and 
equitable  allowance,  because  the  contract  on 
both  sides  is  made  under  the  knowledge  of 


such  usage  by  the  parties.    3  Chit.  Com. 
Law,  431. 

Privilege,  rights.  This  word,  taken  in 
its  active  sense,  is  a  particular  law,  or  a 
particular  disposition  of  the  law,  which 
grants  certain  special  prerogatives  to  some 
persons,  contrary  to  common  right.  In  its 
passive  sense,  it  is  the  same  prerogative 
granted  by  the  same  particular  law. 

2.  Examples  of  privilege  may  be  found 
in  all  systems  of  law ;  members  of  congress 
and  of  the  several  legislatures,  during  a  cer- 
tain time,  parties  and  witnesses  while  attend- 
ing court ;  and  coming  to  and  returning  from 
the  same ;  electors,  while  going  to  the  elec- 
tion, remaining  on  the  ground,  or  returning 
from  the  same,  are  all  privileged  from  arrest, 
except  for  treason,  felony  or  breach  of  the 
peace. 

8.  Privileges  from  arrest  for  civil  cases 
are  either  general  and  absolute,  or  limited 
and  qualified  as  to  time  or  place. 

4. — 1.  In  the  first  class  may  be  men- 
tioned ambassadors,  and  their  servants, 
when  the  debt  or  duty  has  been  contracted 
by  the  latter  since  they  entered  into  the 
service  of  such  ambassador;  insolvent 
debtors  duly  discharged  under  the  insolvent 
laws ;  in  some  places,  as  in  Pennsylvania, 
women  for  any  debt  by  them  contracted ; 
and  in  general,  executors  and  administra- 
tors, when  sued  in  their  representative  cha 
racter,  though  they  have  been  held  to  bail. 
2  Binn.  440. 

5. — 2.  In  the  latter  class  may  be  placed, 
1st.  Members  of  congress:  this  privilege 
is  strictly  personal,  and  is  not  only  his  own, 
or  that  of  his  constituent,  but  also  that  of 
the  house  of  which  he  is  a  member,  which 
every  man  is  bound  to  know,  and  must  take 
notice  of.  Jeff.  Man.  §  3 ;  2  Wils.  R.  151 ; 
Com.  Dig.  Parliament,  D.  17.  The  time 
during  which  the  privilege  extends  includes 
all  the  period  of  the  session  of  congress, 
and  a  reasonable  time  for  going  to,  and 
returning  from  the  seat  of  government. 
Jeff.  Man.  §  3 ;  Story,  Const.  §§  856  to  862 ; 
1  Kent,  Com.  221 ;  1  Dall.  R.  296.  The 
same  privilege  is  extended  to  the  members 
of  the  different  state  legislatures. 

6. — 2d.  Electors  under  the  constitution 
and  laws  of  the  United  States,  or  of  any 
state,  are  protected  from  arrest  for  any 
civil  cause,  or  for  any  crime  except  treason, 
felony,  or  a  breach  of  the  peace,  eundo, 
morando,  et  redeundo,  that  is,  going  to, 
staying  at,  or  returning  from  the  election. 

7.— 3d.  Militia  men,  while  engaged  in 
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the  performance  of  military  duty,  under  the 
laws,  and  eundo,  morando  et  redeundo. 

8. — 4th.  All  persons  who,  either  neces- 
sarily or  of  right  are  attending  any  court 
or  forum  of  justice,  whether  as  judge,  juror, 
party  interested  or  witness,  and  eundo, 
morando  et  redeundo.  See  6  Mass.  R.  245 ; 
4  Dall.  R.  329,  487 ;  2  John.  R.  294 ;  1 
South.  R.  366  ;  11  Mass.  R.  11 ;  3  Cowen, 
R.  381 ;  1  Pet.  C.  0.  R.  41. 

9.  Ambassadors  are  wholly  exempt 
from  arrest  for  civil  or  criminal  cases. 
Vide  Ambassador. 

See,  generally,  Bac.  Ab.  h.  t. ;  2  Rolle's 
Ab.  272 ;  2  Lilly's  Reg.  369 ;  Brownl.  15 ; 
13  Mass.  R.  288 ;  1  Binn.  R.  77 ;  1  H.  Bl. 
636 ;  Bouv.  Inst.  Index,  h.  t. 

PRIVILEGED  COMMUNICATIONS. 
Those  statements  made  by  a  client  to  his 
counsel  or  attorney,  or  solicitor,  in  confi- 
dence, relating  to  some  cause  or  action 
then  pending  or  in  contemplation. 

2.  Such  communications  cannot  be  dis- 
closed without  the  consent  of  the  client.  6 
M.  &  W.  587 ;  8  Dowl.  774 ;  2  Yo.  & 
C.  82;  1  Dowl.  N.  S.  651;  9  Mees. 
&  W.  508.  See  Confidential  communica- 
tion. 

PRIVHiEGIUM  CLERICALE.  The 
same  as  benefit  of  clergy. 

PRIVITY.  The  mutual  or  successive 
relationship  to  the  same  rights  of  property. 
1  Greenl.  Ev.  §  189  ;  6  How.  U.  3.  R.  60. 

Privity  op  "contract.  The  relation 
which  subsists  between  two  contracting 
parties.     Hamm.  on  Part.  132. 

2.  From  the  nature  of  the  covenant 
entered  into  by  him,  a  lessee  has  both 
privity  of  contract  and  of  estate;  and 
though  by  an  assignment  of  his  lease  he 
may  destroy  his  privity  of  estate,  still  the 
privity  of  contract  remains,  and  he  is  liable 
on  his  covenant  notwithstanding  the  assign- 
ment. Dougl.  458,  764 ;  Vin.  Ab.  h.  t. ; 
6  How.  U.  S.  R.  60.     Vide  Privies. 

Privity  op  estate.  The  relation 
which  subsists  between  a  landlord  and  his 
tenant. 

2.  It  is  a  general  rule  that  a  termor 
cannot  transfer  the  tenancy  or  privity  of 
estate  between  himself  and  his  landlord, 
without  the  latter's  consent :  an  assignee, 
who  comes  in  only  in  privity  of  estate,  is 
liable  only  while  he  continues  to  be  legal 
assignee ;  that  is,  while  in  possession  under 
the  assignment.  Bac.  Ab.  Covenant,  E 
4 ;  Woodf.  L.  &  T.  279 ;  Vin.  Ab.  h.  t. ; 
Hamm*  on  Part.  132.    Vide  Primes. 


PRIVY.  One  who  is  a  partaker,  or  has 
an  interest  in  any  action,  matter  or  thing. 

Privy  council,  Eng.  law.  A  council 
of  state  composed  of  the  king  and  of  such 
persons  as  he  may  select. 

Privy  seal,  Eng.  law.  A  seal  which 
the  king  uses  to  such  grants  or  things  as 
pass  the  great  seal.     2  Inst.  554. 

Privy  verdict.  One  which  is  delivered 
privily  to  a  judge  out  of  court. 

PRIZE,  mar.  law9  war.  The  appre- 
hension and  detention  at  sea,  of  a  ship  or 
other  vessel,  by  authority  of  a  belligerent 
power,  either  with  the  design  of  appro- 
priating it,  with  the  goods  and  effects  it 
contains,  or  with  that  of  becoming  master 
of  the  whole  or  ft  part  of  its  cargo.  1  Rob. 
Adm.  R.  228.  The  vessel  or  goods  thus 
taken  are  also  called  a  prize.  Goods  taken 
on  land  from  a  public  enemy,  are  called 
booty,  (q.  v.)  ana  the  distinction  between 
a  prize  and  booty  consists  in  this,  that  the 
former  is  taken  at  sea  and  the  latter  on  land. 

2.  In  order  to  vest  the  title  of  the  prize 
in  the  captors,  it  must  be  brought  with  due 
care  into  some  convenient  port  for  adjudi- 
cation by  a  competent  court.  The  con- 
demnation must  be  pronounced  by  a  prize 
oourt  of  the  government  of  the  captor 
sitting  in  the  country  of  the  captor,  or  his 
ally;  the  prize  court  of  an  ally  cannot 
condemn.  Strictly  speaking,  as  between 
the  belligerent  parties  the  title  passes,  and 
is  vested  when  the  capture  is  complete ;  and 
that  was  formerly  held  to  be  complete  and 
perfect  when  the  battle  was  over,  and  the 
spes  recuperandi  was  gone.  1  Kent,  Com'. 
100 ;  Abbott  on  Shipp.  Index,  h.  t. ;  13 
Vin.  Ab.  51 ;  8  Com.  Dig.  885 ;  2  Bro. 
Civ.  Law,  444 ;  Harr.  Dig.  Ship,  and 
Shipping,  X;  Merl.  Report,  h.  t. ;  Bouv. 
Inst.  Index,  h.  t.     Yide  Infra  prcmdyi. 

Prize,  contracts.  A  reward  which  is 
offered  to  one  of  several  persons  who  shall 
accomplish  a  certain  condition ;  as,  if  an 
editor  should  offer  a  silver  cup  to  the  indivi- 
dual who  shall  write  the  best  essay  in  favor 
of  peace. 

2.  In  this  case  there  is  a  contract  sub- 
sisting between  the  editor  and  each  person 
who  may  write  such  essay  that  he  will  pay 
the  prize  to  the  writer  of  the  best  essay. 
Wolff,  Dr.  de  la  Nat.  §  675. 

3.  By  prize  is  also  meant  a  thing  which 
is  won  by  putting  into  a  lottery. 

Prize  court,  Engl,  law  The  name  of 
a  oourt  which  has  jurisdiction  of  all  cap- 
tures made  in  war  on  the  high  seas. 
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2.  In  England  this  is  a  separate  branch 
of  the  court  of  admiralty,  the  other  branch 
being  called  the  instance  court,  (q.  v.) 

3.  The  district  courts  of  the  United 
States  have  jurisdiction  both  as  instance 
and  prize  courts,  there  being  no  distinction 
in  this  respect  as  in  England.  3  Ball.  6 ; 
vide  1  Gall.  R.  563 ;  Bro.  Civ.  ft  Adm. 
Law,  ch.  6  &  7 ;  1  Kent,  Com.  356 ;  Mann. 
Comra.  B.  3,  c.  12. 

PRO.  A  Latin  preposition  signifying 
for.  As  to  its  effects  in  contracts,  vide 
Plowd.  412. 

Pro  and  con.  For  and  against.  For 
example,  affidavits  are  taken  pro  and  con. 

Pro  confesso,  chan.  prod.  For  con- 
fessed. 

2.     When  the  defendant  has  been  served 

Eersonally  with  a  subpoena,  or  when  not 
eing  so  served  has  appeared,  and  after- 
wards neglects  to  answer  the  matter  con- 
tained in  the  bill,  it  shall  be  taken  pro 
confesso9  as  if  the  matter  were  confessed  by 
the  defendant.  Blake's  Ch.  Pr.  80 ;  Newl. 
Ch.  Pr.  c.  1,  s.  12 ;  1  Johns.  Ch.  Rep.  8.  It 
may  also  be  taken  pro  confesso  if  the  man- 
ner is  sufficient.  4  Yin.  Ab.  446 ;  2  Atk. 
24 ;  3  Ves.  209 ;  Harr.  Ch.  Pr.  154.  Vide 
4  Yes.  619,  and  the  cases  there  cited. 

Pro-curators,  pro-tutors.  Persons 
who  act  as  curators  or  tutors,  without 
being  lawfully  authorized.  They  are,  in 
general,  liable  to  all  the  duties  of  curators 
or  tutors,  and  are  entitled  to  none  of  the 
advantages  which  legal  curators  or  tutors 
can  claim. 

Pro  eo  quod,  pleading.  For  this  that. 
It  is  a  phrase  of  affirmation,  and  is  suffi- 
ciently direct  and  positive  for  introducing  a 
material  averment.  1  Saund.  117,  n.  4 ; 
1  Com.  Dig.  Pleader,  c.  86 ;  2  Chit.  PI. 
369-393  ;  Gould  on  PI.  c.  8,  6  34. 

Pro  iNDrvTso.  For  an  undivided  part. 
The  possession  or  occupation  of  lands  or 
tenements  belonging  to  two  or  more  persons, 
and  consequently  neither  knows  his  several 
portion  till  divided.     Bract.  1.  5. 

Pro  querents.  For  the  plaintiff; 
usually  abbreviated,  pro  quer. 

Pro  rata.  According  to  the  rate,  pro- 
portion or  allowance.  A  creditor  of  an 
insolvent  estate,  is  to  be  paid  pro  rata  with 
creditors  of  the  same  class. 

Pro  re  nata.  For  the  occasion  as  it 
may  arise. 

Pro  tanto.  For  so  much.  See  17 
Berg,  ft  Rawle,  400. 

PROAMITA.      Great   paternal   aunt; 
Yol.  II. — A  a 


the  sister  of  one's  grandfather.     lost.  3, 6, 
3  &  4  ;  Dig.  38, 10,  10, 14,  et  seq. 

PROAVUS.  Great  grandfather.  This 
term  is  employed  in  making  genealogical 

PROBABILITY.  That  which  is  likely 
to  happen;  that  which  is  most  consonant 
to  reason ;  for  example,  there  is  a  strong 
probability  that  a  man  of  a  good  moral 
character,  and  who  has  heretofore  been 
remarkable  for  truth,  will,  when  examined 
as  a  witness  under  oath,  tell  the  truth; 
and,  on  the  contrary,  that  a  man  who  has 
been  guilty  of  perjury,  will  not,  under  the 
same  circumstances,  tell  the  truth;  the 
former  will,  therefore,  be  entitled  to  credit, 
while  the  latter  will  not. 

PROBABLE.  That  which  has  the  ap- 
pearance of  truth ;  that  which  appears  to 
be  founded  in  reason. 

Probable  cause.  When  there  are 
grounds  for  suspicion  that  a  person  has 
committed  a  crime  or  misdemeanor,  and 
public  justice  and  the  good  of  the  commu- 
nity require  that  the  matter  should  be  exa- 
mined, there  is  said  to  be  a  probable  cause 
for  making  a  charge  against  the  accused, 
however  malicious  the  intention  of  the  accu- 
ser may  have  been.  Cro.  Eli«.  70 ;  2  T.  R. 
231 ;  1  Wend.  140,  345  ;  5  Humph.  357  ; 
3  B.  Munr.  4.  See  1  P.  S.  R.  234 ;  6  W. 
ft  S.  236 ;  1  Meigs,  84 ;  3  Brev.  94.  And 
probable  cause  will  be  presumed  till  the  con- 
trary appears. 

2.  In  an  action,  then,  for  a  malicious 
prosecution,  the  plaintiff  is  bound  to  show 
total  absence  of  probable  cause,  whether  the 
original  proceedings  were  civil  or  criminal. 
5  Taunt.  580  ;  1  Camp.  N.  P.  C.  199 ;  2 
Wils.  307 ;  1  Chit.  Pr.  48  ;  Hamm.  N.  P. 
273.  Yide  Malicious  prosecution,  and  7 
Cranch,  339 ;  1  Mason's  R.  24 ;  Stewart's 
Adm.  R.  115;  11  Ad.  ft  El.  483 ;  39  E. 
C.  L.  R.  150 ;  24  Pick.  81;  8  Watts,  240 ; 
3  Wash.  C.  C.  R.  31 ;  6  Watts  ft  Serg.  836 ; 
2  Wend.  424;  1  Hill,  S.  C.  82 ;  3  Gill  ft 
John.  877  ;  1  Pick.  524  ;  8  Mass.  122 ;  9 
Conn.  309;  3  Blackf.  445;  Bony.  Inst. 
Index,  h.  t. 

PROBATE  OF  A  WILL.  The  proof 
before  an  officer  appointed  by  law,  that  an 
instrument  offered  to  be  recorded  is  the  act - 
of  the  person  whose  last  will  and  testament 
it  purports  to  be.  Upon  proof  being  so 
made,  and  security  being  given  when  the 
laws  of  the  state  require  such  security,  the 
officer  grants  to  the  executors  or  adminis- 
trators cum  testamento  annexo,  when  there.  • 
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are  no  executors,  letters  testamentary,  or  of 
administration. 

2.  The  officer  who  takes  such  probate  is 
variously  denominated ;  in  some  states  he  is 
called  judge  of  probate,  in  others  register, 
and  surrogate  in  others.  Vide  11  Vin.  Ab. 
58  ;  12  Vin.  Ab.  126  ;  2  Supp.  to  Ves.  jr. 
227  ;  1  Salk.  302  ;  1  Phil.  Ev.  298 ;  1  Stark. 
Ev.  231,  note,  and  the  cases  cited  in  the 
note,  and  also,  12  John.  R.  192  ;  14  John. 
R.  407  ;  1  Edw.  R.  266 ;  5  Rawle,  R.  80 ; 
1  N.  &  McO.  326  ;  1  Leigh,  R.  287  ;  Penn. 
R.  42 ;  1  Pick.  K.  114 ;  1  Gallis.  R.  662, 
as  to  the  effect  of  a  probate  on  real  and 
personal  property. 

3.  In  England,  the  ecclesiastical  courts, 
which  take  the  probate  of  wills,  have  no 
jurisdiction  of  devises  of  land.  In  a  trial 
at  common  law,  therefore,  the  original  will 
must  be  produced,  and  the  probate  of  a  will 
is  no  evidence. 

4.  This  rule  has  been  somewhat  changed 
in  some  of  the  states.  In  New  York  it  has 
been  adopted,  but  provision  is  made  for  per- 
petuating the  evidence  of  a  will.  12  John. 
Rep.  192 ;  14  John.  R,  407.  In  Massa- 
chusetts, Connecticut,  North  Carolina,  and 
Michigan,  the  probate  is  conclusive  of  its 
validity,  and  a  will  cannot  be  used  in  evi- 
dence till  proved.  1  Pick.  R.  114 ;  IGallis. 
R.  622  ;  1  Mich.  Rev.  Stat.  275.  In  Penn- 
sylvania, the  probate  is  not  conclusive  as  to 
lands,  and,  although  not  allowed  by  the 
Register's  court,  it  may  be  read  in  evidence. 
5  Rawle's  R.  80.  In  North  Carolina,  the 
will  must  be  proved  de  novo  in  the  court  of 
common  pleas,  though  allowed  by  the  ordi- 
nary. 1  Nott  &  McCord,  326.  In  New 
Jersey,  probate  is  necessary,  but  it  is  not 
conclusive.     Penn.  R.  42. 

5.  The  probate  is  a  judicial  act,  and 
while  unimpeached,  authorizes  debtors  of 
the  deceased  in  paying  the  debts  they  owed 
him,  to  the  executors  although  the  will  may 
have  been  forged.  3  T.  R.  125 ;  see  8  East, 
Rep.  187.     Vide  Letters  testamentary. 

PROBATION.  The  evidence  which 
proves  a  thing.  It  is  either  by  record, 
writing,  the  party's  own  oath,  or  the  testi- 
mony of  witnesses.  Proof,  (q.  v.)  .It  also 
signifies  the  time  of  a  novitiate;  a  trial. 
Nov.  5. 

PROBATOR.  Ancient  English  law. 
Strictly,  an  accomplice  in  felony,  who  to 
save  himself  confessed  the  fact,  and  charged 
or  accused  any  other  as  principal  or  acces- 
sary, against  whom  he  was  bound  to  make 
.good  his  charge.     It  also  signified  an  ap- 


prover, or  one  who  undertakes  to  prove  a 
crime  charged  upon  another.  Jacob's  Law 
Diet.  h.  t. 

PROBATORY  TERM.  In  the  British 
courts  of  admiralty,  after  the  issue  is 
formed  between  the  parties,  a  time  for  taking 
the  testimony  is  assigned,  this  is  called  a 
probatory  term. 

2.  This  term  is  common  to  both  parties, 
and  either  party  may  examine  his  witnesses. 
When  good  cause  is  shown  the  term  will  be 
enlarged.  2  Bro.  Civ.  and  Adm.  Law,  418 ; 
Dunl.  Pr.  217. 

PROBI  ET  LEGALES  HOMINES. 
G-ood  and  lawful  men ;  persons  competent 
in  point  of  law  to  serve  on  juries.  Cro. 
Eliz.  654,  751 ;  Cro.  Jac.  635  ;  Mart.  & 
Yerg.  147  ;  Hardin,  63 ;  Bac.  Ab.  Juries,  A. 

PROBITY.  Justice,  honesty.  A  man 
of  probity  is  one  who  loves  justice  and 
honesty,  and  who  dislikes  the  contrary. 
Wolff,  Dr.  de  la  Nat.  §  772. 

PROCEDENDO,  practice.  A  writ  which 
issues  where  an  action  is  removed  from  an 
inferior  to  a  superior  jurisdiction  by  habeas 
corpus,  certiorari  or  writ  of  privilege,  and 
it  does  not  appear  to  such  superior  court 
that  the  suggestion  upon  which  the  cause 
has  been  removed,  is  sufficiently  proved ;  in 
which  case  the  superior  court  by  this  writ 
remits  the  cause  to  the  court  from  whence  it 
came,  commanding  the  inferior  court  to 
proceed  to  the  final  hearing  and  determina- 
tion of  the  same.  See  1  Chit.  R.  575  ;  2  Bl. 
R.  1060 ;  1  Str.  R.  527 ;  6  T.  R.  365 ;  4 
B.  &  A.  535  ;  16  East,  R.  387. 

PROCEEDING.  In  its  general  accep- 
tation, this  word  means  the  form  in  whioh 
actions  are  to  be  brought  and  defended,  the 
manner  of  intervening  in  suits,  of  conduct- 
ing them,  the  mode  of  deciding  them,  of 
opposing  judgments  and  of  executing. 

2.  Proceedings  are  ordinary  and  sum- 
mary. 1.  By  ordinary  proceedings  are 
understood  the  regular  and  usual  mode  of 
carrying  on  a  suit  by  due  course  at  com- 
mon law.  2.  Summary  proceedings  are 
those  when  the  matter  in  dispute  is  decided 
without  the  intervention  of  a  jury;  these 
must  be  authorized  by  the  legislature,  except 
perhaps  in  cases  of  contempts,  for  such 
proceedings  are  unknown  to  the  common 
law. 

3.  In  Louisiana,  there  is  a  third  kind 
of  proceeding,  known  by  the  name  of  execu- 
tory proceeding,  which  is  resorted  to  in  the 
following  cases:  1.  When  the  creditor's 
right  arises  from  an  act  importing  a  oon- 
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fesaion  of  judgment,  and  which  contains  a 
privilege  or  mortgage  in  his  favor.  2. 
When  the  creditor  demands  the  execution 
of  a  judgment  which  has  been  rendered  by 
a  tribunal  different  from  that  within  whose 
jurisdiction  the  execution  is  sought.  Code 
of  Practice,  art.  732. 

4.  In  New  York  the  code  of  practice 
divides  remedies  into  actions  and  special 
proceedings.  An  action  is  a  regular  judicial 
proceeding,  in  which  one  party  prosecutes 
another  party  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public 
offence.  Every  other  remedy  is  a  special 
proceeding.  §  2. 

PROCURES.  The  name  by  which  the 
chief  magistrates  in  cities  were  formerly 
known.    St.  Armand,  Hist.  Eq.  88. 

PROCES  VERBAL,  French  law.  A 
true  relation  in  writing  in  due  form  of  law 
of  what  has  been  done  and  said  verbally  in 
the  presence  of  a  public  officer,  and  what 
he  himself  does  upon  the  occasion.  It  is  a 
species  of  inquisition  of  office. 

2.  The  prods  verbal  should  be  dated, 
contain  the  name,  qualities,  and  residence 
of  the  public  functionary  who  makes  it,  the 
cause  of  complaint,  the  existence  of  the 
crime,  that  which  serves  to  substantiate  the 
charge,  point  out  its  nature,  the  time,  the 
place,  the  circumstances,  state  the  proofs 
and  presumptions,  describe  the  place,  in  a 
word,  everything  calculated  to  ascertain 
the  truth.  It  must  be  signed  by  the  officer. 
Pall.  Diet.  h.  t. 

PROCESS,  practice.  So  denominated 
because  it  proceeds  or  issues  forth  in  order 
to  bring  the  defendant  into  court,  to  answer 
the  charge  preferred  against  him,  and  sig- 
nifies the  writ  or  judicial  means  by  which 
he  is  brought  to  answer.  1  Paine,  R.  368  ; 
Bouv.  Inst.  Index,  h.  t. 

2.  In  the  English  law,  process  in  civil 
causes  is  called  original  process,  when  it  is 
founded  upon  the  original  writ ;  and  also  to 
distinguish  it  from  mesne  or  intermediate 
process,  which  issues  pending  the  suit,  upon 
some  collateral  interlocutory  matter,  as,  to 
summon  juries,  witnesses,  and  the  like; 
mesne  process  is  also  sometimes  put  in  con- 
tradistinction to  final  process,  or  process  of 
execution ;  and  then  it  signifies  all  process 
which  intervenes  between  the  beginning  and 
end  of  a  suit.     3  Bl.  Com.  279. 

3.  In  criminal  oases  that  proceeding 
which  is  called  a  warrant,  before  the  find- 
ing of  the  bill,  is  termed  process  when 


issued  after  the  indictment  has  been  found 
by  the  jury.  Vide  4  Bl.  Com.  319 ;  Dalt. 
J.  c.  193 ;  Com.  Dig.  Process,  A  1 ;  Burn's 
Dig.  Process;  Williams,  J.,  Process;  1 
Chit.  Cr.  Law,  338  ;  17  Vin.  Ab.  535. 

4.  The  word  process  in  the  12th  section 
of  the  5th  article  of  the  constitution  of 
Pennsylvania,  which  provides  that  "the 
style  of  all  process  shall  be  The  Common- 
wealth of  Pennsylvania,"  was  intended  to 
refer  to  such  writs  only  as  should  become 
necessary  to  be  issued  in  the  course  of  the 
exercise  of  that  judicial  power  which  is  es- 
tablished and  provided  for  in  the  article  of 
the  constitution,  and  forms  exclusively  the 
subject  matter  of  it.     3  Penns.  R.  99. 

Process,  rights.  The  means  or  method 
of  accomplishing  a  thing. 

2.  It  has  been  said  that  the  word  manu- 
facture, (q.  t.)  in  the  patent  laws,  may, 
perhaps,  extend  to  a  new  process,  to  be 
carried  on  by  known  implements,  or  ele- 
ments, acting  upon  known  substances,  and 
ultimately  producing  some  other  known  sub- 
stance, but  producing  it  in  a  cheaper  or 
more  expeditious  manner,  or  of  a  better 
and  more  useful  kind.  2  B.  &  Aid.  349. 
See  Perpigna,  Manuel  des  Inventeurs,  &c, 
o.  1,  s.  5,  §  1,  p.  22, 4th  ed.;  Manufacture; 
Method. 

Prooess,  mesne,  practice.  By  this  term 
is  generally  understood  any  writ  issued  in 
the  course  of  a  suit  between  the  original 
process  and  execution. 

2.  By  this  term  is  also  meant  the  writ 
or  proceedings  in  an  action  to  summon  or 
bring  the  defendant  into  court,  or  compel 
him  to  appear  or  put  in  bail,  and  then  to 
hear  and  answer  the  plaintiff's  claim.  3 
Chit.  Pr.  140. 

Process  of  garnishment,  practice.  It 
was  formerly  the  practice  to  deposit  deeds 
and  other  things  in  the  hands  of  third  per- 
sons, to  await  die  performance  of  covenants, 
upon  which  they  were  to  be  re-delivered  to 
one  of  the  parties.  When  one  of  the  par- 
ties contended  that  he  was  entitled  to  such 
things,  and  the  other  denied  it,  and  the 
claiming  party  brought  an  action  of  detinue 
for  them,  the  defendant  was  allowed  to  in- 
terplead, and  thereupon  he  prayed  for  a 
monition  or  notice  to  compel  the  other 
depositor  to  appear  and  become  a  defendant 
in  his  stead.  This  was  called  a  process  of 
garnishment.  3  Reeves,  Hist.  Eng.  Law, 
ch.  23,  p.  448. 

Process  of  interpleader,  practice. 
Formerly  when  two  parties  concurred  in  a 
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bailment  to  a  third  person  of  things  which 
were  to  be  delivered  to  one  of  them  on  the 
performance  of  a  covenant  or  other  thing, 
and  the  parties  brought  several  actions  of 
detinue  against  the  bailee,  the  latter  might 
plead  the  facts  of  the  case  and  pray  that  the 
plaintiffs  in  the  several  actions  might  inter- 
plead with  each  other  ;  this  was  called  pro- 
cess of  interpleader.  3  Reeves,  Hist.  Eng. 
Law,  ch.  23 ;  Mitford,  Eq.  PI.  by  Jeremy, 
141 ;  2  Story,  Eq.  Jur.  §  802. 

PROCESSIONING.  A  term  used  in 
Tennessee  to  signify  the  manner  of  ascer- 
taining the  boundaries  of  land,  as  provided 
for  by  the  laws  of  that  state.  Carr.  & 
Nich.  Comp.  of  Stat,  of  Tenn.  348.  The 
term  is  also  used  in  North  Carolina.  3 
Murph.  504  ;  3  Dev.  268. 

PROCHEIN.  Next.  This  word  is  fre- 
quently used  in  composition ;  as,  prochein 
amy,  prochein  cousin,  and  the  like.  Co. 
Lit.  10.     » 

Prochein  amy,  more  correctly  prochain 
ami.    Next  friend. 

2.  He  who,  without  being  appointed 
guardian,  sues  in  the  name  of  an  infant  for 
the  recovery  of  the  rights  of  the  latter,  or 
does  such  other  acts  as  are  authorized  by 
law  ;  as,  in  Pennsylvania,  to  bind  the  infant 
apprentice.  3  Serg.  &  Rawle,  172;  1 
Ashm.  Rep.  27.  For  some  of  the  rules 
with  respect  to  the  liability  or  protection 
of  a  prochein  amy,  see  4  Madd.  461 ;  2  Str. 
709 ;  3  Madd.  468 ;  1  Dick.  346 ;  1  Atk. 
570 ;  Mosely,  47,  85  ;  1  Ves.  Jr.  409  :  10 
Ves.  184  ;  7  Ves.  425 ;  Edw.  on  Parties, 
182  to  204. 

PROCLAMATION,  evidence.  The  act 
of  causing  some  state  matters  to  be  pub- 
lished or  made  generally  known.  A  written 
or  printed  document  in  which  are  contained 
such  matters,  issued  by  proper  authority  ; 
as  the  president's  proclamation,  the  go- 
vernor's, the  mayor's  proclamation.  The 
word  proclamation  is  also  used  to  express 
the  public  nomination  made  of  any  one  to  a 
high  office ;  as,  such  a  prince  was  proclaimed 
emperor. 

2.  The  president's  proclamation  has  not 
the  force  of  law,  unless  when  authorized  by 
congress ;  as  if  congress  were  to  pass  an 
act,  which  should  take  effect  upon  the  hap- 
pening of  a  contingent  event,  which  was  to 
be  declared  by  the  president  by  proclama- 
tion to  have  happened ;  in  this  case  the  pro- 
clamation would  give  the  act  the  force  of 
law,  which,  till  then,  it  wanted.  How  far 
a  proclamation  is  evidence  of  facts,  see  Bac. 


Ab.  Et.  F ;  Dougl.  594,  n ;  B.  N.  P.  226 ; 

12  Mod.  216 ;  8  State  Tr.  212  ;4M.&S. 
546 ;  2  Camp.  Rep.  44 ;  Dane's  Ab.  oh.  96, 
a.  2,  3  and  4  ;  1  Scam.  R.  577 ;  Bro.  h.  t. 

Proclamation,  practice.  The  declara- 
tion made  by  the  cryer,  by  authority  of  the 
court,  that  something  is  about  to  be  done. 

2.  It  usually  commences  with  the 
French  word  Oyez,  do  you  hear,  in  order  to 
attract  attention ;  it  is  particularly  used  on 
the  meeting  or  opening  of  the  court,  and  at 
its  adjournment ;  it  is  also  frequently  em- 
ployed to  discharge  persons  who  have  been 
accused  of  crimes  or  misdemeanors. 

Proclamation  of  exigents,  Eng.  law. 
On  awarding  an  exigent,  in  order  to  out* 
lawry,  a  writ  of  proclamation  issues  to  the 
sheriff  of  the  county  where  the  party  dwells, 
to  make  three  proclamations  for  the  defend- 
ant to  yield  himself,  or  be  outlawed. 

Proclamation  of  rebellion,  Eng.  law. 
When  a  party  neglects  to  appear  upon  a 
subpana,  or  an  attachment  in  the  chancery, 
a  writ  bearing  this  name  issues,  and  if  he 
does  not  surrender  himself  by  the  day 
assigned,  he  is  reputed  and  declared  a 
rebel 

PROCREATION.  The  generation  of 
children ;  it  is  an  act  authorized  by  the  law 
of  nature :  one  of  the  principal  ends  of  mar- 
riage is  the  procreation  of  children.  Inst, 
tit.  2,  in  pr. 

PROCTOR.  One  appointed  to  repre- 
sent in  judgment  the  party  who  empowers 
him,  by  writing  under  his  hand  called  a 
proxy.  The  term  is  used  chiefly  in  the 
courts  of  civil  and  ecclesiastical  law.  The 
proctor  is  somewhat  similar  to  the  attorney. 
Ayl.  Parerg.  421. 

PROCURATION,  civil  law.  The  act 
by  which  one  person  gives  power  to  another 
to  act  in  his  place,  as  he  could  do  himself. 
A  letter  of  attorney. 

2.  Procurations  are  either  express  or 
implied;  an  express  procuration  is  one 
made  by  the  express  consent  of  the  parties ; 
the  implied  or  tacit  takes  place  when  an  indi- 
vidual sees  another  managing  his  affairs, 
and  does  not  interfere  to  prevent  it.  Dig. 
17,  1,  6,  2 ;  Id.  50, 17,  60  j  Code  7,  32, 2. 

3.  Procurations  are  also  divided  into 
those  which  contain  absolute  power,  or  a 
general  authority,  and  those  which  give 
only  a  limited  power.  Dig.  3,  3,  58  ;  Id. 
17,  1,  60,  4.  4.  The  procurations  are 
ended  in  three  ways  :  first,  by  the  revocation 
of  the  authority ;  secondly,  by  the  death  of 
one  of  the  parties j  thirdly,  by  the  renun- 
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ciation  of  the  mandatory,  when  it  is  made  in 
proper  time  and  place,  and  it  can  be  done 
without  injury  to  the  person  who  gave  it. 
Inst.  3,  27  ;  Dig.  17, 1 ;  Code  4,  35 ;  and 
sec  .Authority;  Letter  of  Attorney;  Man- 
date. 

PROCURATIONS,  eccles.  law.  Certain 
Bums  of  money  which  parish  priests  pay 
yearly  to  the  bishops  or  archdeacons  ratione 
visitationis.  X  3,  39,  25 ;  Ayl.  Parerg. 
429  ;  17  Vin.  Ab.  h.  t.,  page  644. 

PROCURATOR,  civil  law.  A  proctor ; 
a  person  who  acts  for  another  by  virtue  of  a 
procuration.  Procurator  est,  qui  aliena 
negotia  mandata  Domini  administrat.  Dig. 
3,  3, 1.     Vide  attorney;  Authority. 

Procurator  in  rem  suam.  Scotch  law. 
This  imports  that  one  is  acting  as  attorney 
as  to  his  own  property.  When  an  assign- 
ment of  a  thing  is  made,  as  a  debt,  and  a 
procuration  or  power  of  attorney  is  given  to 
the  assignee  to  receive  the  same,  he  is  in 
such  case  procurator  in  rem  suam.  3  Stair's 
Inst.  1,  §2,  3,  &c;  3  Ersk.  5,  §2;  1 
Bell's  Com.  B.  5,  c.  2,  s.  1,  6  2. 

PROCURATORIUM.  The  proxy  or 
instrument  by  which  a  proctor  is  constituted 
and  appointed. 

PRODIGAL,  civil  law,  persons.  Pro- 
digals were  persons  who,  though  of  full  age, 
were  incapable  of  managing  their  affairs, 
and  of  the  obligations  which  attended  them, 
in  consequence  of  their  bad  conduct,  and 
for  whom  a  curator  was  therefore  appointed. 

2.  In  Pennsylvania,  by  act  of  assembly, 
an  habitual  drunkard  is  deprived  of  the 
management  of  his  affairs,  when  ,he  wastes 
his  property,  and  his  estate  is  placed  in  the 
hands  of  a  committee. 

PRODITORIE.  Treasonably.  This  is 
a  technical  word  formerly  used  in  indict- 
ments for  treason,  when  they  were  written 
in  Latin. 

PRODUCENT.  He  who  produces  a 
witness  to  be  examined.  The  term  is  used 
in  the  ecclesiastical  courts. 

PROFANE.  That  which  has  not  been 
consecrated.  By  a  profane  place  is  under- 
stood one  which  is  neither  sacred,  nor  sanc- 
tified, nor  religious.  Dig.  11,  7,  2,  4. 
Vide  Things. 

PROFANELY.  In  a  profane  manner. 
In  an  indictment,  under  the  act  of  assem- 
bly of  Pennsylvania,  against  profanity,  it  is 
requisite  that  the  words  should  be  laid  to 
have  been  spoken  profanely.  11  S.  &  R. 
394. 
PROFANENESS    or    PROFANITY, 


crim.  law.  A  disrespect  to  the  name  of 
God,  or  his  divine  providence.  This  is 
variously  punished  by  statute  in  the  several 
states.  , 

PROFECTITUS,  civil  law.  That  which 
descends  to  us  from  our  ascendants.  Dig. 
23,  3,  5. 

PROFERT  IN  CURIA,  plead.  Pro- 
duces in  court. 

2.  When  the  plaintiff  declares  on  a  deed, 
or  the  defendant  pleads  a  deed,  and  makes 
title  under  it,  he  must  do  it  with  a  prqfert 
in  curia,  by  declaring  that  he  "  brings  here 
into  court,  the  said  writing  obligatory,"  or 
other  deed. 

3.  The  objeot  of  this  is  to,  enable  the 
court  to  inspect  the  instrument  pleaded,  the 
construction  and  legal  effect  of  which  is 
matter  of  law,  and  to  entitle  the  adverse 
party  to  oyer  of  it ;  10  Co.  92,  b.;  1  Chit. 
PL  414 ;  1  Archb.  Pr.  164 ;  but  one  who 
pleads  a  deed  of  any  kind,  without  making 
title  under  it,  is  not  bound  to  make  profert 
of  it.  Gould  on  PI.  ch.  7,  part  2,  §  47. 
To  the  above  rule  that  be  who  declares  on, 
or  pleads  a  deed,  and  makes  title  under  it, 
must  make  profert  of  it,  there  are  several 
exceptions,  all  of  which  are  founded  on  the 
pleader's  actual  or  presumed  inability  to 
produce  the  instrument.  A  stranger  to  a 
deed,  therefore,  may  in  general  plead  it, 
and  make  title  under  it,  without  profert. 
Com.  Dig.  Pleader,  0  8  ;  Cro.  Jac.  217  ; 
Cro.  Car.  441 ;  Carth.  316.  Also  he  who 
claims  title  by  operation  of  law,  under  a 
deed,  to  another,  may  plead  the  deed  with- 
out profert.  Co.  Litt.  225 ;  Bac.  Abr. 
Pleas,  I  12 ;  5  Co.  76.  When  the  deed  is 
in  the  hands  of  the  opposite  party,  or  de- 
stroyed by  him,  no  profert  need  be  made  ; 
or  when  it  has  been  lost  or  destroyed  by 
time  or  casualty. 

4.  In  all  these  cases,  to  excuse  the  want 
of  a  profert,  the  special  facts  which  bring  the 
case  within  the  exception,  should  be  alleged 
in  the  party's  pleadings.  Vide  Oould,  PI. 
ch.  8,  part  2  j  Lawes'  PI.  96 ;  1.  Saund.  9, 
a,  note. 

PROFESSION.  This  word  has  several 
significations.  1.  It  is  a  public  declaration 
respecting  something.  Code,  10,  41,  6. 
2.  It  is  ay  state,  art,  or  mystery ;  as  the 
legal  profession.  Dig.  1, 18,  6,  4 ;  Domat, 
Dr.  Pub.  1. 1,  t.  9,  s.  1,  n.  7.  3.  In  the 
ecclesiastical  law,  it  is  the  act  of  entering 
into  a  religious  order.  See  17  Vin.  Ab. 
545. 

PROFITS.  In  general,  by  this  term  is 
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understood  the  benefit  which  a  man  derives 
from  a  thing.  It  is  more  particularly  ap- 
plied to  such  benefit  as  arises  from  his  labor 
and  skill. 

2.  It  has,  however,  several  other  mean- 
ings. 1.  Under  the  term  profits,  is  com- 
prehended the  produce  of  the  soil,  whether 
it  arise  above  or  below  the  surface  ;  as  her- 
bage, wood,  turf,  coals,  minerals,  stones, 
also  fish  in  a  pond  or  running  water.  Profits 
are  divided  into  profits  a  prendre,  or  those 
taken  and  enjoyed  by  the  mere  act  of  the 
proprietor  himself;  and  profits  a  rendre, 
namely,  such  as  are  received  at  the  hands 
of,  and  rendered  by  another.  Ham.  N.  P. 
172. 

3. — 2.  When  land. is  devised  to  pay 
debts  and  legacies  out  of  rents  and  profits, 
the  land  may  be  sold  ;  otherwise,  if  out  of 
the  annual  rents  and  profits.  1  Vern.  104, 
ca.  90. 

4. — 3.  The  natural  meaning  of  raising 
by  rents  and  profits,  is  by  the  yearly  profits ; 
but  to  prevent  an  inconvenience  the  word 
profits  has,  in  some  particular  instances, 
been  extended  to  any  profits  the  land  will 
yield,  either  by  sale  or  mortgage ;  1  Ch. 
Ca.  176  j  2  Ch.  Ca.  205  ;  2  Vern.  420 ;  1 
P.  Wms.  468  ;  Pre.  Ch.  586  ;  2  P.  Wms. 
19 ;  2  Ves.  Jr.  481,  n.;  2  Bro.  Par.  Cas. 
418  j  1  Atk.  506 ;  Id.  550  ;  2  Atk.  358 ; 
where  cases  on  raising  portions  in  the  life 
of  parents  and  to  the  prejudice  of  the  re- 
mainder-man are  considered  ;  and  vide 
Powell  on  Mort.  90,  et  seq.  But  in  no 
case  where  there  are  subsequent  restraining 
words,  has  the  word  profits  been  extended. 
Pre.  Ch.  586,  note,  and  the  cases  cited 
there  j  1  Atk.  506  ;  2  Atk.  105. 

5. — 4.  A  devise  of  profits  is  even  con- 
sidered, at  law  and  in  equity,  a  devise  of 
the  land  itself.  1  Atk.  5Q6  ;  1  Ves.  171  j 
et  vide  1  Ves.  42 ;  2  Atk.  358 ;  1  Bro.  Ch. 
R.  310 ;  9  Mass.  R.  372 ;  1  Pick.  R.  224 : 
2  Pick.  R.  425 ;  4  Pick.  R.  203. 

6. — 5.  Where  an  assignment  of  rents 
and  profits  recites  the  intention  of  the  parties 
then  to  make  a  security  for  money  borrowed, 
and  there  is  a  covenant  for  further  assurance, 
this  amounts  to  an  equitable  lien,  and  would 
entitle  the  assignee  to  insist  upon  a  mortgage. 

2  Cox,  233 ;  S.  C.  1  Ves.  Jr.  162 ;  see  also 

3  Bro.  C.  C.  538  ;  S.  C.  1  Ves.  Jr.  477. 
7.-6.    Much  doubt  has  arisen  upon  the 

question,  whether  the  profit  expected  to  arise 
upon  maritime  commerce  be  a  proper  subject 
of  insurance.  1  Marsh,  on  Ins.  94.  In  some 
countries,  as  Holland  and  France,  Code  de 


Com.  347,  it  is  illegal  to  insure  profits ;  but 
in  England,  profits  expected  to  arise  from  a 
cargo  of  goods  may  be  insured.  1  Marsh, 
on  Ins.  97. 

8. — 7.  Personal  representatives  and  trus- 
tees are  generally  bound  to  account  for  all 
the  profits  they  make  out  of  the  assets  en- 
trusted to  them.  See  Toll.  Ex.  486 ;  1 
Serg.  &  Rawle,  245 ;  1  T.  R.  295 ;  1  M. 
&  S.  412 ;  Supp.  to  Ves.  Jr.,  Notes  to 
Wilkinson  v.  Strafford,  1  Ves.  Jr.  32 , 
Paley  on  Agency,  48,  9. 

9. — 8.  In  oases  of  breach  of  contract, 
the  plaintiff  cannot  in  general  recover 
damages  for  the  profits  he  might  have  made. 

I  Pet.  R.  85,  94 ;  S.  C.  3  W.  C.  C.  R. 
184  ;  1  Pet.  R.  172 ;  see  also,  1  Teates,  36 ; 

II  Serg.  &  Rawle,  445. 

10. — 9.  It  is  a  general  rule  that  any 
participation  in  the  profits  of  a  trade  or 
business,  makes  a  person  receiving  such 
profits  responsible  as  a  partner.  Gow  on 
Part,  j  6  Serg.  &  Rawle,  259  ;  1  Com.  on 
Contr.  287  to  293.  See  generally  on  this 
subject,  3  W.  C.  C.  R.  110 ;  15  Serg.  & 
Rawle,  137  ;  Chit,  on  Contr.  67  ;  6  Watts 
&  Serg.  139. 

11.  But  it  is  proper  to  observe  that  to 
make  one  a  partner  he  must  have  such  an 
interest  in  the  profits  as  will  entitle  him  to 
an  account  as  a  partner ;  he  must  be  entitled 
to  them  as  a  principal.  A  clerk  who  receives 
a  salary  to  be  paid  out  of  the  profits  would 
not  be  so  considered,  for  there  is  a  distinc- 
tion between  receiving  the  profits  as  such, 
and  a  commission  on  the  profits,  and  although 
this  seems,  at  first  sight,  but  a  flimsy  dis- 
tinction, it  appears  to  be  a  well  settled  rule 
of  law.  15  S.  &  R.  157 ;  6  S.  R.  259 ; 
1  Denio,  337  ;  20  Wend.  70  ;  3  M.  Gr.  & 
Sc.  32  ;  17  Ves.  404  ;  1  Camp.  329  j  2  H. 
Bl.  590  ;  8  M.  G.  &  S.  651 ;  3  Kent,  Com. 
25,  note  (b)  4th  ed. ;  Cary  on  Partn.  11 ; 
Colly  on  Part.  p.  17 ;  Addis  on  Contr.  451 ; 
4  M.  &  S.  244  ;  Russ.  &  Ry.  141 ;  3  M.  & 
P.  48  j  5  Taunt.  74  ;  4  T.  R.  144.  The 
Roman  law,  Dig.  17, 2, 44;  Poth.  Pand.  17, 
2,  4  ;  and  the  French  law,  5  Duv.  Dr.  Civ. 
Fr.  n.  48 ;  17  Dur.  Dr.  Fr.  n.  332 ;  Poth.  du 
Contrat  de  Sociltg,  n.  13,  recognize  the  same 
distinction.  Such  is  also  the  law  of  Scot- 
land. Burt.  Man.  P.  L.  178.  When  there 
are  no  stipulations  to  the  contrary,  the  profits 
are  to  be  enjoyed,  and  the  losses  borne  by 
all  the  partners  in  equal  proportions.  Wats. 
Partn.  59, 60 ;  Colly.  Partn.  105 ;  6  Wend. 
263  ;  Story,  Partn.  §  24 ;  7  Bligh,  R.  432 ; 
Wilson  &  Shaw,  16. 
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12. — 10.  A  purchaser  is  entitled  to  the 
profits  of  the  estate  from  the  time  fixed 
upon  for  completing  the  contract,  whether 
he  does  or  does  not  take  possession  of  the 
estate.  Sugd.  on  Vend.  353.  See  6  Ves. 
Jr.  143,  352. 

13.  Profits  among  merchants  are  divided 
into  gross  profits  and  net  profits.  The  for- 
mer are  the  profits  without  any  deduction 
for  losses ;  the  latter  are  the  same  profits, 
after  haying  deducted  all  the  losses.  Story, 
Partn.  §  34. 

PROGRESSION.  That  state  of  a  busi- 
ness which  is  neither  the  commencement 
nor  the  end.  Some  act  done  after  the 
matter  has  commenced  and  before  it  is  com- 
pleted. Plowd.  343.  Vide  Consummation; 
Inception. 

PROHIBITION,  practice.  The  name 
of  a  writ  issued  by  a  superior  court,  directed 
to  the  judge  and  parties  of  a  suit  in  an  in- 
ferior court,  commanding  them  to  cease 
from  the  prosecution  of  the  same,  upon  a 
suggestion  that  the  cause  originally,  or 
some  collateral  matter  arising  therein,  does 
not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court.  3  Bl. 
Com.  112 ;  Com.  Dig.  h.  t. ;  Bac.  Ab.  h.  t. ; 
Saund.  Index,  h.  t. ;  Vin.  Ab.  h.  t. ;  2  Sell. 
Pr.  308 ;  Ayliffe's  Parerg.  434 ;  2  Hen.  Bl. 
533. 

2.  The  writ  of  prohibition  may  also  be 
issued  when,  having  jurisdiction,  the  court 
has  attempted  to  proceed  by  rules  differing 
from  those  which  ought  to  be  observed; 
Bull.  N.  P.  219 ;  or  when,  by  the  exercise 
of  its  jurisdiction,  the  inferior  court  would 
defeat  a  legal  right.     2  Chit.  Pr.  355. 

PROHIBITIVE  IMPEDIMENTS,  can- 
on law.  Those  impediments  to  a  marriage 
which  are  only  followed  by  a  punishment, 
but  do  not  render  the  marriage  null.  Bowy. 
Mod.  Civ.  Law,  44. 

PROJET.  In  international  law,  the 
draft  of  a  proposed  treaty  or  convention  is 
called  a  projet. 

PROLES.  Progeny ;  such  issue  as  pro- 
ceeds from  a" lawful  marriage;  and,  in  its 
enlarged  sense,  it  signifies  any  children. 

PROLETARIUS,  civil  law.  One  who 
had  no  property  to  be  taxed ;  and  paid  a 
tax  only  on  account  of  his  children,  proles; 
a  person  of  mean  or  common  extraction. 
The  word  has  become  Frenchified,  prole- 
taire  signifying  one  of  the  common  people. 

PROLICIDE,  med.  jurisp.  Medical 
jurists  have  employed  this  word  to  designate 
the  destruction  of  the  human  offspring,  and 


divided  the  subject  into  foeticide,  (q.  v.) 
or  the  destruction  of  the  foetus  in  utero; 
and  infanticide,  (q.  v.)  or  the  destruction 
of  the  new-born  infant.  Ryan.  Med.  Jur. 
137. 

PROLYT^l,  Rom.  civil  law.  The  term 
used  to  denominate  students  of  law  during 
the  fifth  and  last  year  of  their  studies. 
They  were  left  during  this  year,  very  much 
to  their  own  direction,  and  took  the  name 
(nooXvtoi)  Prolyta  omnino  soluti.  They 
studied  chiefly  the  code  and  the  imperial 
constitutions.  See  Dig.  Proof.  Prim.  Const. 
2  ;  Calvini  Lex  ad  Voo. 

PROLIXITY.  The  unnecessary  and 
superfluous  statement  of  facts  in  pleading 
or  in  evidence.  This  will  be  rejected  as 
impertinent.     7  Price,  278,  n. 

PROLOCUTOR.  In  the  ecclesiastical 
law,  signifies  a  president  or  chairman  of  a 
convocation. 

PROLONGATION.  Time  added  to  the 
duration  of  something. 

2.  When  the  time  is  lengthened  during 
which  a  party  is  to  perform  a  contract,  the 
sureties  of  such  a  party  are  in  general  dis- 
charged, unles  the  sureties  consent  to  such 
prolongation.     See  Giving  time. 

3.  In  the  civil  law  the  prolongation  of 
time  to  the  principal  did  not  discharge  the 
surety.     Dig.  2, 14,  27  ;  Id.  12, 1,  40. 

PROMATERTERA.  Great  maternal 
aunt;  the  sister  of  one's  grandmother. 
Inst.  3,  6,  3;  Dig.  38,  10,  10,  14,  et 
sea. 

PROMISE,  contr.  An  engagement  by 
which  the  promisor  contracts  towards  an- 
other to  perform  or  do  something  to  the 
advantage  of  the  latter. 

2.  When  a  promise  is  reduced  to  the 
form  of  a  written  agreement  under  seal,  it 
is  called  a  covenant. 

3.  In  order  to  be  binding  on  the  promi- 
sor, the  promise  must  be  made  upon  a  suffi- 
cient consideration ;  when  made  without 
consideration,  however,  it  may  be  binding  in 
foro  conscientiaiy  it  is  not  obligatory  in  law, 
being  nudum  pactum.  Rutherf.  Inst.  85 ; 
18  Eng.  C.  L.  Rep.  180,  note  a;  Merl. 
R£p.  h.  t. 

4.  When  a  promise  is  made,  all  that  is 
said  at  the  time,  in  relation  to  it,  must  be 
considered ;  if,  therefore,  a  man  promise  to 
pay  all  he  owes,  accompanied  by  a  denial 
that  he  owes  anything,  no  action  will  lie  to 
enforce  such  a  promise.     15  Wend.  187. 

5.  And  when  the  promise  is  conditional, 
the  condition  must  be  performed  before  it 
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becomes  of  binding  force.  7  John.  36. 
Vide  Condition,  Promises  are  express 
or  implied.  Vide  Undertakings  and  5 
East,  17 ;  2  Leon.  224,  5 ;  4  B.  &  A. 
595. 

Promise  of  marriage.  A  contract 
mutually  entered  into  by  a  man  and  a  wo- 
man capable  of  contracting  matrimony,  that 
they  will  marry  each  other. 

2.  When  one  of  the  contracting  parties 
violates  his  or  her  promise  to  the  other,  the 
latter  may  support  an  action  against  the 
former  for  damages,  which  are  sometimes 
very  liberally  given.  To  entitle  the  plain- 
tiff to  recover  damages,  however,  the  de- 
fendant must  not  have  been  incapable  of 
making  the  contract  at  the  time,  and  such 
incapacity  must  not  have  been  known  to 
the  opposite  party ;  as,  if  a  married  man 
were  to  promise  to  marry  a  woman,  and  he 
afterwards  refused  to  do  so. 

3.  The  canon  law  punished  these 
breaches  of  promises  by  ecclesiastical  cen- 
sures. 

4.  According  to  the  ancient  jurispru- 
dence of  France,  damages  could  have  been 
recovered  for  the  inexecution  of  this  en- 
gagement, and  oases  are  reported  which 
show  a  considerable  liberality  on  this  sub- 
ject. M.  Maynon,  counsellor  in  the  parlia- 
ment of  Paris,  was  condemned  to  sixty 
thousand  livres  damages ;  and  a  M.  Hebert 
to  fourteen  thousand  livres.  D'Hdricourt, 
Lois  Ecclesiastiques,  titre  du  Manage,  art. 
1,  n.  13.  By  the  modern  law  of  France, 
damages  may  be  recovered  for  the  violation 
of  this  contract. 

5.  In  Germany  and  Holland  damages 
may  also  be  recovered.  Voet,  in  Pandeo- 
tas,  tit.  de  sponsalibus,  n.  12  ;  Huberus,  in 
Pandectas,  eod.  tit.  n.  19.  And  the  Prus- 
sian code  regulates  the  amount  of  damages 
to  be  paid  under  a  variety  of  circumstances. 
Part  1,  b.  2,  tit.  2.  Vide  2  Chit.  Pr.  52  j 
Rose.  Civ.  Ev.  193  j  2  Car.  &  P.  631 ;  4 
Esp.  R.  -258 ;  1  C.  4  P.  350 ;  Holt,  R. 
151 ;  S.  C.  3  E.  C.  L.  R.  57 ;  7  Cowen, 
22 ;  1  John.  Cas.  116 ;  6  Cowen,  254 ;  4 
Cowen,  355 :  7  Wend.  142. 

PROMISES,  evidence.  When  a  defend- 
ant has  been  arrested,  he  is  frequently  in- 
duced to  make  confessions  in  consequence 
of  promises  made  to  him,  that  if  he  will 
tell  the  truth,  he  will  be  either  discharged 
or  favored :  in  such  a  case  evidence  of  the 
confession  cannot  be  received,  because  be- 
ing obtained  by  the  flattery  of  hope,  it 
comes  in  so  questionable  a  shape,  when  it 


is  to  be  considered  evidence  of  guilt,  that 
no  credit  ought  to  be  given  to  it.  1  Leach, 
263.  This  is  the  principle,  but  what 
amounts  to  a  promise  is  not  so  easily  de- 
fined.   Yide  Confession. 

PROMISEE.  A  person  to  whom  a  pro- 
mise has  been  made. 

2.  In  general  a  promisee  can  maintain 
an  action  on  a  promise  made  to  him,  but 
when  the  consideration  moves  not  from  the 
promisee,  but  some  other  person,  the  latter, 
and  not  the  promisee,  has  a  cause  of  action, 
because  he  is  the  person  for  whose  use  the 
contract  was  made.  Latch,  272 ;  Poph. 
81 ;  3  Cro.  77 ;  1  Raym,  271,  368  ;  4  B. 

6  Ad.  434 ;  1  N.  &  M.  303 ;  S.  C.  Cowp. 
437 ;  S.  C.  Dougl.  142.  But  see  Carth.  5 ; 
2  Ventr.  307 ;  9  M.  &  W.  92,  96. 

PROMISOR.  One  who  makes  a  pro- 
mise. 

2.  The  promisor  is  bound  to  fulfil  his 
promise,  unless  when  it  is  contrary  to  law, 
as  a  promise  to  steal  or  to  commit  an  as- 
sault and  battery  j  when  the  fulfilment  is 
prevented  by  the  act  of  God,  as  where  one 
has  agreed  to  teach  another  drawing  and 
he  loses  his  sight,  so  that  he  cannot  teach 
it ;  when  the  promisee  prevents  the  promi- 
sor from  doing  what  he  agreed  to  do ;  when 
the  promisor  has  been  discharged  from  his 
promise  by  the  promisee,  when  the  promise 
has  been  made  without  a  sufficient  conside- 
ration ;  and,  perhaps,  in  some  other  cases, 
the  duties  of  the  promisor  are  at  an  end. 

PROMISSORY  NOTE,  contracts.  A 
written  promise  to  pay  a  certain  sum  of 
money,  at  a  future  time,  unconditionally. 

7  Watts  &  S.  264 ;  2  Humph.  R.  143  ;  10 
Wend.  675 ;  Minor,  R.  263 ;  7  Misso.  42 ; 
2  Cowen,  536 ;  6  N.  H.  Rep.  364 ;  7  Vern. 
22.  A  promissory  note  differs  from  a  mere 
acknowledgment  of  debt,  without  any  pro- 
mise to  pay,  as  when  the  debtor  gives  his 
creditor  an  I  0  U.  (q.  v.)  See  2  Yerg.  50  j 
15  M.  &  W.  23.  But  see  2  Humph.  143  ; 
6  Alab.  R.  373.  In  its  form  it  usually 
contains  a  promise  to  pay,  at  a  time  therein 
expressed,  a  sum  of  money  to  a  certain 
person  therein  named,  or  to  his  order,  for 
value  received.  It  is  dated  and  signed  by 
the  maker.     It  is  never  under  seal. 

2.  He  who  makes  the  promise  is  called 
the  maker,  and  he  to  whom  it  is  made  is 
the  payee.  Bayley  on  Bills,  1 ;  3  Kent, 
Com.  46. 

3.  Although  a  promissory  note,  in  its 
original  shape,  bears  no  resemblance  to  a 
bill  of  exchange;  yet,  when  indorsed,  it  is 
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exactly  similar  to  one ;  for  then  it  is  an 
order  by  the  indorser  of  the  note  upon  the 
maker  to  pay  to  the  indorsee.  The  in- 
dorser is  as  it  were  the  drawer ;  the  maker, 
the  acceptor ;  and  the  indorsee,  the  payee. 
4  Burr.  669  ;  4  T.  R.  148  ;  Burr.  1224. 

4.  Most  of  the  rules  applicable  to  bills 
of  exchange,  equally  affect  promissory 
notes.  No  particular  form  is  requisite  to 
these  instruments ;  a  promise  to  deliver  the 
money,  or  to  be  accountable  for  it,  or  that 
the  payee  shall  have  it,  is  sufficient.  Chit, 
on  Bills,  53,  54. 

5.  There  are  two  principal  qualities 
essential  to  the  validity  of  a  note;  first, 
that  it  be  payable  at  all  events,  not  depend* 
ent  on  any  contingency ;  20  Pick.  182 ;  22 
Pick.  132  ;  nor  payable  out  of  any  parti- 
cular fund.  3  J.  J.  Marsh.  542 ;  5  Pike, 
R.  441 ;  2  Blackf.  48  ;  1  Bibb,  503 ;  1  S. 
&  M.  393  ;  3  J.  J.  Marsh.  170  ;  3  Pick.  R. 
541  j  4  Hawks,  102 ;  5  How.  S.  C.  R.  382. 
And,  secondly,  it  is  required  that  it  be  for 
the  payment  of  money  only ;  10  Serg.  & 
Rawle,  94 j  4  Watte,  R.  400  ;  11  Verm.  R. 
268  ;  and  not  in  bank  notes,  though  it  has 
been  held  differently  in  the  state  of  New 
York.  9  Johns.  R.  120  ;  19  Johns.  R. 
144. 

6.  A  promissory  note  payable  to  order 
or  bearer  passes  by  indorsement,  and 
although  a  chose  in  action,  the  holder  may 
bring  suit  on  it  in  his  own  name.  Although 
a  simple  contract,  a  sufficient  consideration 
is  implied  from  the  nature  of  the  instru- 
ment. Vide  5  Com.  Dig.  133,  n.,  151, 472 ; 
Smith  on  Merc.  Law,  B.  3,  c.  1 ;  4  B.  & 
Cr.  235  ;  7  D.P.  C.  598  ;  8  D.  P.  C.  441 ; 
1  Car.  &  Marsh.  16.  Vide  Bank  note; 
Note;  Re-isguable  note. 

PROMOTERS.  In  the  English  law, 
are  those  who  in  popular  or  penal  actions 
prosecute  in  their  own  names  and  the 
king's,  having  part  of  the  fines  and  pe- 
nalties. 

PROMULGATION.  The  order  given 
to  cause  a  law  to  be  executed,  and  to  make 
it  public ;  it  differs  from  publication,  (q.  v.) 
1  Bl.  Com.  45  ;  Stat.  6  H.  VI.,  c.  4. 

2  With  regard  to  trade,  unless  pre- 
vious notice  can  be  brought  home  to  the 
party  charged  with  violating  their  provi- 
sions, laws  are  to  be  considered  as  begin- 
ning to  operate  in  the  respective  collection 
districts  only  from  the  time  they  are  re- 
ceived from  the  proper  department  by  the 
collector.  Paine's  C.  C.  R.  32.  See  Paine's 
C.  C.  R.  23. 


PROMUTUUM,  civil  law.  A  quasi 
contract,  by  which  he  who  receives  a  cer- 
tain sum  of  money,  or  a  certain  quantity  of 
fungible  things,  which  have  been  paid  to 
him  through  mistake,  contracts  towards 
the  payer  the  obligation  of  returning  him 
as  much.  Poth.  De  l'Usure,  3eme  part.  s. 
1,  a.  1. 

2.  This  contract  is  called  promutuum, 
because  it  has  much  resemblance  to  that  of 
mutuum.  (q.  v.)  This  resemblance  consists, 
1st.  That  in  both  a  sum  of  money  or  some 
fungible  things  are  required.  2d.  That  in 
both  there  must  be  a  transfer  of  the  pro- 
perty in  the  thing.  3d.  That  in  both  there 
must  be  returned  the  same  amount  or  quan- 
tity of  the  thing  received.  Poth.  h.  t.,  n. 
133.  But  though  there  is  this  general 
resemblance  between  the  two,  the  mutuum 
differs  essentially  from  the  promutwtm.  The 
former  is  the  actual  contract  of  the  parties, 
made  expressly,  but  the  latter  is  a  quasi 
contract,  which  is  the  effect  of  an  error  or 
mistake.    Id.  134 ;  1  Bouv.  Inst.  n.  1125-6. 

PRONEPOS.     Great  Grandson. 

PRONOT  ARY.  An  ancient  word  which 
signifies  first  notary.  The  same  as  protho- 
notary.  (q.  v.) 

PRONURUS.  The  wife  of  a  great  grand- 
son. 

PROOF,  practice.  The  conviction  or 
persuasion  of  the  mind  of  a  judge  or  jury, 
by  the  exhibition  of  evidence,  of  the  reality 
of  a  fact  alleged  :  as,  to  prove,  is  to  deter- 
mine or  persuade  that  a  thing  does  or  does 
not  exist.  8  Toull.  n.  2  ;  Ayl.  Parerg.  442 ; 
2  Phil.  Ev.  44,  n.  a.  Proof  is  the  perfec- 
tion of  evidence,  for  without  evidence  there 
is  no  proof,  although,  there  may  be  evidence 
which  does  not  amount  to  proof :  for  exam- 
ple, a  man  is  found  murdered  at  a  spot 
where  another  had  been  seen  walking  but  a 
short  time  before,  this  fact  would  be  evidence 
to  show  that  the  latter  was  the  murderer, 
but,  standing  alone,  would  be  very  far  from 
proof  of  it. 

•  2.  Ayliffe  defines  judicial  proof  to  be  a 
clear  and  evident  declaration  or  demonstra- 
tion, of  a  matter  which  was  before  doubtful, 
conveyed  in  a  judicial  manner  by  fit  and 
proper  arguments,  and  likewise  by  all  other 
legal  methods ;  first,  by  proper  arguments, 
such  as  conjectures,  presumptions,  indicia, 
and  other  adminicular  ways  and  means  j 
and,  secondly,  by  legal  method,  or  methods 
according  to  law,  such  as  witnesses,  publio 
instruments,  and  the  like.  Parerg.  442; 
Aso.  &  Man.  Inst.  B.  3,  t.  7. 
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PROPER.  That  which  is  essential,  suit- 
able, adapted,  and  correct. 

2.  Congress  is  authorized  by  art.  1,  s.  8, 
of  the  constitution  of  the  United  States, 
"  to  make  all  laws  which  shall  be  necessary 
and  proper,  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  of  the  United 
States,  in  any  department  or  officer  there- 
of."   See  Necessary  and  Proper. 

PROPERTY.  The  right  and  interest 
which  a  man  has  in  lands  and  chattels  to 
the  exclusion  of  others.  6  Binn.  98 ;  4 
Pet.  511 ;  17  Johns.  283 ;  14  East,  370  ; 
11  East,  290, 518.  It  is  the  right  to  enjoy 
and  to  dispose  of  certain  things  in  the  most 
absolute  manner  as  he  pleases,  provided  he 
makes  no  use  of  them  prohibited  by  law. 
See  Things. 

2.     All  things  are  not  the  subject  of  pro- 
perty ;  the  sea,  the  air,  and  the  like,  cannot 
be  appropriated ;  every  one  may  enjoy  them, 
but  he  has  no  exclusive  right  in  them. 
When  things  are  fully  our  own,  or  when  all 
others  are  excluded  from  meddling  with 
them,  or  from  interfering  about  them,  it  is 
plain  that  no  person  besides  the  proprietor, 
who  has  this  exclusive  right,  can  have  any 
claim  either  to  use  them,  or  to  hinder  him 
from  disposing  of  them  as  he  pleases;  so 
that  property,  considered  as  an  exclusive 
right  to  things,  contains  not  only  a  right  to 
use  those  things,  but  a  right  to  dispose  of 
them,  either  by  exchanging  them  for  other 
things,  or  by  giving  them  away  to  any  other 
person,  without  any  consideration,  or  even 
throwing   them  away.     Rutherf.  Inst.  20 ; 
Domat,  liv.  prel.  tit.  3  ;  Poth.  Des  Choses ; 
18  Vin.  Ab.  63  ;   7  Com.  Dig.  175  ;    Com. 
Dig.  Biens.    See  also  2  B.  &  C.  281 ;  S.  C. 
9E.  C.  L.  R.  87;  3D.  &  R.  394;  9  B.  & 
C.  396;  S.  C.  17  E.  C.  L.  R.  404;  1  C.& 
M-39;  4  Call,  472;  18Ves.l93;  6Bing. 
630. 

3.  Property  is  divided  into  real  property, 
(q.  v.)  and  personal  property,  (q.  v.)  Vide 
Estate;  Things. 

4.  Property  is  also  divided,  when  it  con- 
sists of  goods  and  chattels,  into  absolute  and 
qualified.  Absolute  property  is  that  which 
is  our  own,  without  any  qualification  what- 
ever; as  when  a  man  is  the  owner  of  a 
watch,  a  book,  or  other  inanimate  thing ; 
or  of  a  horse,  a  sheep,  or  other  animal, 
which  never  had  its  natural  liberty  in  a  wild 
state. 

5.  Qualified  property  consists  in  the 
right  which  men  have  over  wild  animals 


which  they  have  reduced  to  their  own  pos- 
session, and  which  are  kept  subject  to  their 
power ;  as  a  deer,  a  buffalo,  and  the  like, 
which  are  his  own  while  he  has  possession 
of  them,  but  as  soon  as  his  possession  is 
lost,  his  property  is  gone,  unless  the  animals, 
go  animo  revertendi.  2  Bl.  Com.  396 ;  3 
Binn.  546. 

6.  But  property  in  personal  goods  may 
be  absolute  or  qualified  without  any  relation 
to  the  nature  of  the  subject-matter,  but 
simply  because  more  persons  than  one  have 
an  interest  in  it,  or  because  the  right  of 
property  is  separated  from  the  possession. 
A  bailee  of  goods,  though  not  the  owner, 
has  a  qualified  property  in  them ;  while  the 
owner  has  the  absolute  property.  Vide 
Bailee;  Bailment. 

7.  Personal  property  is  further  divided 
into  property  in  possession,  and  property  or 
choses  in  action,  (q.  v.) 

8.  Property  is  again  divided  into  cor- 
poreal and  incorporeal.  The  former  com- 
prehends such  property  as  is  perceptible  to 
the  senses,  as  lands,  houses,  goods,  mer- 
chandise and  the  like ;  the  latter  consists  in 
legal  rights,  as  choses  in  action,  easements, 
and  the  like. 

9.  Property  is  lost,  in  general,  in  three 
ways,  by  the  act  of  man,  by  the  act  of  law, 
and  by  the  act  of  God. 

10. — 1.  It  is  lost  by  the  act  of  man  by, 
1st.  Alienation ;  but  in  order  to  do  this,  the 
owner  must  have  a  legal  capacity  to  make  a 
contract.  2d.  By  the  voluntary  abandon- 
ment of  the  thing ;  but  unless  the  abandon- 
ment be  purely  voluntary,  the  title  to  the 
property  is  not  lost ;  as,  if  things  be  thrown 
into  the  sea  to  save  the  ship,  the  right  is 
not  lost.  Poth.  h.  t.,  n.  270  ;  3  Toull.  n. 
346.  But  even  a  voluntary  abandonment 
does  not  deprive  the  former  owner  from 
taking  possession  of  the  thing  abandoned, 
at  any  time  before  another  takes  possession 
of  it. 

11. — 2.  The  title  to  property  is  lost  by 
operation  of  law.  1st.  By  the  forced  sale, 
under  a  lawful  process,  of  the  property  of  a 
debtor  to  satisfy  a  judgment,  sentence,  or 
decree  rendered  against  him,  to  compel  him 
to  fulfil  his  obligations.  2d.  By  c (judi- 
cation, or  sentence  of  a  criminal  court. 
3d.  By  prescription.  4th.  By  civil  death. 
5th.  By  capture  of  a  public  enemy. 

12.— 3.  The  title  to  property  is  lost  by 
the  act  of  God,  as  in  the  case  of  the  death 
of  slaves  or  animals,  or  in  the  total  destruc- 
tion of  a  thing ;  for  example,  if  a  house  be 
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swallowed  up  by  an  opening  in  the  earth 
during  an  earthquake. 

13.  It  is  proper  to  observe  that  in  some 
cases,  the  moment  that  the  owner  loses  his 
possession,  he  also  loses  his  property  or 
right  hi  the  thing:  animals  ferm  natural, 
as  mentioned  above,  belong  to  the  owner 
only  while  he  retains  the  possession  of 
them.  But,  in  general,  the  loss  of  posses- 
sion does  not  impair  the  right  of  property, 
for  the  owner  may  recover  it  within  a  cer- 
tain time  allowed  by  law.  Vide,  generally, 
Bouv.  Inst.  Index,  h.  t. 

PROPINQUITY.  Kindred;  parentage. 
Vide  •Affinity;  Consanguinity;  Next  of  kin. 

PROPIOS,  or  PROPRIOS,  Span.  law. 
Certain  portions  of  ground  laid  off  and  re- 
served when  a  town  was  founded  in  Spanish 
America,  as  the  unalienable  property  of  the 
town,  for  the  purpose  of  erecting  public 
buildings,  markets,  &c,  or  to  be  used  in 
any  other  way,  under  the  direction  of  the 
municipality,  for  the  advancement  of  the 
revenues,  or  the  prosperity  of  the  place. 
12  Peters'  R.  442,  note. 

PROPONENT,  eccl.  law.  One  who 
propounds  a  thing;  as  "the  party  propo- 
nent doth  allege  and  propound.''  6  Eng. 
Ecclesiastical  R.  356,  n. 

PROPOSAL.  An  offer  for  consideration 
or  acceptance. 

2.  It  is  a  general  rule  that  a  proposal 
offered  to  another  for  acceptance  may  be 
withdrawn  at  any  time  before  it  is  accepted, 
provided  that  notice  of  the  withdrawal  be 
given  to  the  party  to  whom  it  was  made.  A 
bid  (q.  v.)  may  be  withdrawn  at  any  time 
before  acceptance ;  and  a  proposal  by  letter 
may  be  withdrawn  at  any  time  before  ac- 
ceptance ;  1  Pick.  278 ;  and,  if  accepted, 
it  must  be  in  the  very  terms  offered.  3 
Wheat.  225.  Vide  Bid;  Correspondence; 
Letter;  Offer. 

PROPOSITION.  An  offer  to  do  some- 
thing. Until  it  has  been  accepted,  a  pro- 
position may  be  withdrawn  by  the  party 
who  makes  it.;  and  to  be  binding,  the  ac- 
ceptance niust  be  in  the  same  terms,  with- 
out any  variation.  Vide  Acceptance;  Offer; 
To  retract;  and  1  L.  R.  190  ;  4  L.  R.  80. 

PROPOSITUS.  The  person  proposed. 
In  making  genealogical  tables,  the  person 
whose  relations  it  is  desirous  to  find  out,  is 
called  the  propositus. 

TO  PROPOUND.  To  offer,  to  propose ; 
as,  the  onus  probandi  in  every  case  lies 
upon  the  party  who  propounds  a  will.  1 
Curt.  R.  637 ;  6  Eng.  Eccl.  R.  417. 


PROPRES,  French  law.  The  term  pro- 
pres  or  Mens  propres,  is  used  to  denote  that 
property  which  has  come  to  an  individual 
from  his  relations,  either  in  a  direct  line, 
ascending  or  descending,  or  from  a  colla- 
teral line,  whether  the  same  have  come  by 
operation  of  law  or  by  devise.  Propres  is 
used  in  opposition  to  acquets.  Poth.  Des. 
Propres ;  2  Burge,  Confl.  of  Laws,  61 ;  2 
L  R  S 

PROPRIA  PERSONA.  In  his  own 
person.  It  is  a  rule  in  pleading  that  pleas 
to  the  jurisdiction  of  the  court  must  be 
pleaded  in  propria  persona,  because,  if 
pleaded  by  attorney,  they  admit  the  juris- 
diction, as  an  attorney  is  an  officer  of  the 
court,  and  he  is  presumed  to  plead  after 
having  obtained  leave,  which  admits  the 
jurisdiction.     Lawes  on  PI.  91. 

2.  An  appearance  may  be  in  propria 
persona,  and  need  not  be  by  attorney. 

PROPRIETARY.  In  its  strict  sense, 
this  word  signifies  one  who  is  master  of  his 
actions,  and  who  has  the  free  disposition  of 
his  property.  During  the  colonial  govern- 
ment of  Pennsylvania,  William  Penn  was 
called  the  proprietary. 

2.  The  domain  which  William  Penn  and 
his  family  had  in  the  state,  was,  during  the 
Revolutionary  war,  divested  by  the  act  of 
June  28, 1779,  from  that  family  and  vested 
in  the  commonwealth  for  the  sum  which  the 
latter  paid  to  them  of  one  hundred  and 
thirty  thousand  pounds  sterling. 

PROPRIETATE  PROBANDA.  The 
name  of  a  writ.  See  De  proprietate  pro- 
banda. 

PROPRIETOR.     The  owner,  (q.  v.) 

PROPRIO  VIGORE.  By  its  own  force 
or  vigor.  This  expression  is.  frequently 
used  in  construction.  A  phrase  is  said  to 
have  a  certain  meaning  proprio  vigore. 

PROPTER  AFFECTUM.  For  or  on 
account  of  some  affection  or  prejudice.  A 
juryman  may  be  challenged  propter  affec- 
tum; as,  because  he  is  related  to  the  party 
has  eaten  at  his  expense,  and  the  like.  See 
Challenge,  practice. 

Propter  defectum.  On  account  or  for 
some  defect.  This  phrase  is  frequently  used 
in  relation  to  challenges.  A  juryman  may 
be  challenged  propter  defectum;  as,  that  he 
is  a  minor,  an  alien,  and  the  like.  See  Chal- 
lenge, practice. 

Propter  delictum.  For  or  on  account 
of  crime.  A  juror  may  be  challenged  prop- 
ter delictum,  when  he  has  been  convicted  of 
an  infamous  crime.  See  Challenge,  practice* 
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PROROGATED  JURISDICTION, 
Scotch  law.  That  jurisdiction,  which,  by 
the  consent  of  the  parties,  is  conferred  upon 
a  judge,  who,  without  such  consent,  would 
be  incompetent.  Ersk.  Prin.  B.  1,  t.  2,  n. 
15. 

2.  At  common  law,  when  a  party  is 
entitled  to  some  privilege  or  exemption 
from  jurisdiction,  he  may  waive  it,  and  then 
the  jurisdiction  is  complete;  but  the  con- 
sent cannot  give  jurisdiction. 

PROROGATION.  To  put  off  to  an- 
other time.  It  is  generally  applied  to  the 
English  parliament,  and  means  the  continu- 
ance of  it  from  one  day  to  another ;  it  dif- 
fers from  adjournment,  which  is  a  continu- 
ance of  it  from  one  day  to  another  in  the 
same  session.     1  61.  Com.  186. 

2.  In  the  civil  law,  prorogation  signifies 
the  time  given  to  do  a  thing  beyond  the  term 
prefixed.  Dig.  2,  14,  27,  1.  See  Pro- 
longation. 

PROSCRIBED,  civil  law.  Among  the 
Romans,  a  man  was  said  to  be  proscribed 
when  a  reward  was  offered  for  his  head ;  but 
the  term  was  more  usually  applied  to  those 
who  were  sentenced  to  some  punishment 
which  carried  with  it  the  consequences  of 
civil  death.     Code,  9,  49. 

PROSECUTION,  aim.  law.  The  means 
adopted  to  bring  a  supposed  offender  to 
justice  and  punishment  oy  due  course  of 
law. 

2.  Prosecutions  are  carried  on  in  the 
name  of  the  government,  and  have  for  their 
principal  object  the  security  and  happiness 
of  the  people  in  general.  Hawk.  B.  2,  c. 
25,  s.  3 ;  Bao.  Ab.  Indictment,  A  8. 

3.  The  modes  most  usually  employed  to 
carry  them  on,  are  by  indictment ;  1  Chit. 
Cr.  Law,  132 ;  presentment  of  a  grand  jury ; 
Ibid.  133 ;  coroner's  inquest ;  Ibid.  134 ; 
and  by  an  information.  Vide  Merl.  Rlpert. 
mot  Accusation. 

PROSECUTOR,  practice.  He  who  pro- 
secutes another  for  a  crime  in  the  name  of 
the  government. 

2.  Prosecutors  are  public  or  private. 
The  public  prosecutor  is  an  officer  appointed 
by  the  government,  to  prosecute  all  offences; 
he  is  the  attorney  general  or  his  deputy. 

3.  A  private  prosecutor  is  one  who  pre- 
fers an  accusation  against  a  party  whom  he 
suspects  to  be  guilty.  Every  man  may  be- 
come a  proseoutor,  but  no  man  is  bound 
except  in  some  few  of  the  more  enormous 
offences,  as  treason,  to  be  one ;  but  if  the 
prosecutor  should  compound  a  felony,  he 


will  be  guilty  of  a  crime.  The  prosecutor 
has  an  inducement  to  prosecute,  because  ho 
cannot,  in  many  cases,  have  any  civil  re- 
medy until  he  has  done  his  duty  to  society 
by  an  endeavor  to  bring  the  offender  to  jus- 
tice. If  a  prosecutor  act  from  proper  mo- 
tives, he  will  not  be  responsible  to  the 
party  in  damages,  though  he  was  mistaken 
in  his  suspicions ;  but  if,  from  a  motive  of 
revenge,  he  institute  a  criminal  prosecution 
without  any  reasonable  foundation,  he  may 
be  punished  by  being  mulcted  in  damages, 
in  an  action  for  a  malicious  prosecution. 

4.  In  Pennsylvania  a  defendant  is  not 
bound  to  plead  to  an  indictment  where 
there  is  a  private  prosecutor,  until  his 
name  shall  have  been  indorsed  on  the  in- 
dictment as  such,  and  on  acquittal  of  tho 
defendant,  in  all  oases  except  where  the 
charge  is  for  a  felony,  the  jury  may  direct 
that  he  shall  pay  the  costs.  Vide  1  Chit. 
Cr.  Law,  1  to  10  j  1  Phil.  Ev.  Index,  h.  t.; 
2  Virg.  Cas.  3,  20 ;  1  Dall.  5 ;  2  Bibb. 
210 ;  6  Call.  245 ;  5  Rand.  669 ;  and  the 
article  Informer. 

PROSPECTIVE.  That  which  is  appli- 
cable to  the  future ;  it  is  used  in  opposition 
to  retrospective.  To  be  just,  a  law  ought 
always  to  be  prospective.  1  Bouv.  Inst.  n. 
116. 

PROSTITUTION.  The  common  lewd- 
ness of  a  woman  for  gain. 

2.  In  all  well  regulated  communities 
this  has  been  considered  a  heinous  offence, 
for  which  the  woman  may  be  punished,  and 
the  keeper  of  a  house  of  prostitution  may 
be  indicted  for  keeping  a  common  nuisance. 

3.  So  much  does  the  law  abhor  this 
offence,  that  a  landlord  cannot  recover  for 
the  use  and  occupation  of  a  house  let  for 
the  purpose  of  prostitution.  1  Esp.  Cas. 
13 ;  1  Bos.  &  Pull.  840,  n. 

4.  In  a  figurative  sense,  it  signifies  the 
bad  use  which  a  corrupt  judge  makes  of  the 
law,  by  making  it  subservient  to  his  inte- 
rest ;  as,  the  prostitution  of  the  law,  the  pros- 
titution of  justice. 

PROTECTION,  mere.  law.  The  name 
of  a  document  generally  given  by  notaries 
public,  to  sailors  and  other  persons  going 
abroad,  in  which  is  certified  that  the  bearer 
therein  named,  is  a  citizen  of  the  United 
States. 

Protection,  government.  That  benefit 
or  safety  which  the  government  affords  to 
the  citizens. 

Protection,  Eng.  law.  A  privilege 
granted  by  the  king  to  a  party  to  an  action, 
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by  which  he  is  protected  from  a  judgment 
which  would  otherwise  be  rendered  against 
him.  Of  these  protections  there  are  several 
kinds.    F.  N.  B.  65. 

PROTEST,  mar.  law.  A  writing,  at- 
tested by  a  justice  of  the  peace  or  a  consul, 
drawn  by  the  master  of  a  vessel,  stating 
the  severity  of  a  voyage  by  which  a  ship 
lias  suffered,  and  showing  it  was  not  owing 
to  the  neglect  or  misconduct  of  the  master. 
Vide  Marsh.  Ins.  715,  716.  See  1  Wash. 
C.  C.  R.  146 ;  Id.  238 ;  Id.  408,  n.;  1  Pet. 
C.  C.  R.  119 ;  1  Dall.  6 ;  Id.  10 ;  Id.  317 ; 
2  Dall.  195 ;  3  Watts  &  Serg.  144 ;  3  Binn. 
228,  n.;  1  Ycates,  261. 

Protest,  legislation.  A  declaration 
made  by  one  or  more  members  of  a  legis- 
lative body  that  they  do  not  agree  with 
some  act  or  resolution  of  the  body;  it  is 
usual  to  add  the  reasons  which  the  pro- 
testants  have  for  such  a  dissent. 

Protest,  contracts.  A  notarial  act,  made 
for  want  of  payment  of  a  promissory  note, 
or  for  want  of  acceptance  or  payment  of  a 
bill  of  exchange,  by  a  notary  public,  in 
which  it  is  declared  that  all  parties  to  such 
instruments  will  be  held  responsible  to  the 
holder  for  all  damages,  exchanges,  reex- 
changes,  &c. 

2.  There  are  two  kinds  of  protest, 
namely,  protest  for  non-acceptance,  and 
protest  for  non-payment.  When  a  protest 
is  made  and  notice  of  the  non-payment  or 
non-acceptance  given  to  the  parties  in  pro- 
per time,  they  will  be  held  responsible.  3 
Kent,  Com.  63 ;  Chit,  on  Bills,  278 ;  3 
Pardes.  n.  418  to  441 ;  Merl.  Rupert,  h.  t.; 
Com.  Dig.  Merchant,  F  8,  9, 10 ;  Bac.  Ab. 
Merchant,  &c.  M  7. 

3.  There  is  also  a  species  of  protest, 
common  in  England,  which  is  called  pro- 
test for  better  security.  It  may  be  made 
when  a  merchant  who  has  accepted  a  bill 
becomes  insolvent,  or  is  publicly  reported  to 
have  failed  in  his  credit,  or  absents  himself 
from  'change,  before  the  bill  he  has  accepted 
becomes  due,  or  when  the  holder  has  any 
just  reason  to  suppose  it  will  not  be  paid ; 
and  on  demand  the  acceptor  refuses  to  give 
it.  Notice  of  such  protest  must,  as  in  other 
cases,  be  sent  by  the  first  post.  1  Ld. 
Raym.  745 ;  Mar.  27. 

4.  In  making  the  protest,  three  things 
are  to  be  done  :  the  noting ;  demanding  ac- 
ceptance or  payment ;  or,  as  above,  better 
security;  and  drawing  up  the  protest. 
1.  The  noting,  (q.  v.)  is  unknown  to  the 
law   as    distinguished  from   the    protest. 


2.  The  demand,  (q.  v.)  which  must  be  made 
by  a  person  having  authority  to  receive  the 
money.  3.  The  drawing  up  of  the  protest, 
which  is  a  mere  matter  of  form.  Vide 
•Acceptance;  Bills  of  Exchange, 

PROTESTANDO,  pleading.  According 
to  Lord  Coke,  Co.  Litt.  124,  it  is  an  exclu- 
sion of  a  conclusion.  It  has  been  more 
fully  defined  to  be  a  saving  to  the  party 
who  takes  it,  from  being  concluded  by  any 
matter  alleged  or  objected  against  him, 
upon  which  he  cannot  join  issue.  Plowd. 
276,  b  j  Finch's  L.  369,  366 ;  Lawes,  PL 
141. 

2.  Matter  on  which  issue  may  be  joined, 
whether  it  be  the  gist  of  the  action,  plea, 
replication  or  other  pleading,  cannot  be 
taken  by  protestation ;  Plowd.  Com.  276, 
b ;  although  a  man  may  take  by  protesta- 
tion matter  that  he  cannot  plead,  as  in  an 
action  for  taking  goods  of  the  value  of  one 
hundred  dollars,  the  defendant  may  make 
protestation  that  they  were  not  worth  more 
than  fifty  dollars.  It  is  obvious  that  a  pro- 
testation, repugnant  to  or  inconsistent  with 
the  gist  of  the  plea,  &c,  cannot  be  of  any 
benefit  to  the  party  making  it.  Bro.  Abr. 
tit.  Protestation,  pi.  1,  5.  It  is  also  idle 
and  superfluous  to  make  protestation  of  the 
same  thing  that  is  traversed  by  the  plea ; 
Plowd.  276,  b:  or  of  any  matter  of  fact 
which  must  necessarily  depend  upon  another 
fact  protested  against;  as,  to  protest  that 
A  made  no  will,  and  that  he  made  no  ex- 
ecutor, which  he  could  not  do  if  there  was 
no  will.    Id. 

3.  The  common  form  of  making  a  pro- 
testando  is  in  these  words,  "  Because  pro- 
testing that,"  &c,  excluding  such  matters 
of  the  adversary's  pleading  as  are  intended 
to  be  excluded  in  the  protestando,  if  it  be 
matter  of  fact ;  or  if  it  be  against  the  legal 
sufficiency  of  his  pleading,  "  Because  pro- 
testing that  the  plea  by  him  above  pleaded 
in  bar,  or  by  way  of  reply,  or  rejoinder,  &«., 
as  the  case  may  be,  is  wholly  insufficient  in 
law."  No  answer  is  necessary  to  a  pro- 
testando, because  it  is  never  to  be  tried  in 
the  action  in  which  it  is  made,  but  of  such 
as  is  excluded  from  any  manner  of  con- 
sideration in  that  action.  Lawes'  Civ.  PI. 
143. 

4.  Protestations  are  of  two  sorts ;  first, 
when  a  man  pleads  anything  which  he  dares 
not  directly  affirm,  or  cannot  plead  for  fear 
of  making  his  plea  double ;  as  if,  in  con- 
veying to  himself  by  his  plea  a  title  to  land, 
the  defendant  ought  to  plead  divers  de- 
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scents  from  several  persons,  but  dares  not 
affirm  that  they  were  all  seised  at  the  time 
of  their  death ;  or,  although  he  could  do 
so,  it  would  make  his  plea  double  to  allege 
two  descents,  when  one  descent  would  be  a 
sufficient  bar,  then  the  defendant  ought  to 
plead  and  allege  the  matter  introducing  the 
word  "protesting,"  thus,  protesting  that 
such  a  one  died  seised,  &c,  and  this  the 
adverse  party  cannot  traverse. 

5.  The  other  sort  of  protestation  is, 
when  a  person  is  to  answer  two  matters,  and 
yet  by  law  he  can  only  plead  one  of  them, 
then  in  the  beginning  of  his  plea  he  may 
say,  protesting  or  not  acknowledging  such 
part  of  the  matter  to  be  true,  and  add, "  but 
for  plea  in  this  behalf,"  &c,  and  so  take 
issue,  or  traverse,  or  plead  to  the  other 
part  of  the  matter ;  and  by  this  he  is  not 
concluded  by  any  of  the  rest  of  the  matter, 
which  he  has  by  protestation  so  denied,  but 
may  afterwards  take  issue  upon  it.  Reg. 
Plac.  70,  71 ;  2  Saund.  103  a,  n.  1.  See 
1  Chit.  PL  534 ;  Arch.  Civ.  PL  245 ;  Doct. 
PL  402 ;  Com.  Dig.  Pleader,  N ;  Vin.  Abr. 
Protestation ;  Steph.  PI.  235. 

PROTESTATION.  An  asseveration 
made  by  taking  God  to  witness.  A  pro- 
testation is  a  form  of  asseveration  which 
approaches  very  nearly  to  an  oath.  Wolff, 
Inst.  §  375. 

PROTHONOTARY.  The  title  given 
to  an  officer  who  officiates  as  principal  clerk 
of  some  courts.     Vin  Ab.  h.  t. 

2.  In  the  ecclesiastical  law,  the  name 
of  prothonotary  is  given  to  an  officer  of  the 
court  of  Rome,  he  is  so  called  because  he  is 
the  first  notary;  the  Greek  word  7tQ&r.o<;  sig- 
nifying primus  or  first.  These  notaries  have 
preeminence  over  the  other  notaries,  and 
are  put  in  the  rank  of  prelates.  There  are 
twelve  of  them.     Diet,  de  Jur.  h.  t. 

PROTOCOL,  civil  law,  international 
law.  A  record  or  register.  Among  the 
Romans,  protocollum  was  a  writing  at  the 
head  of  the  first  page  of  the  paper  used  by 
the  notaries  or  tabellions.     Nov.  44. 

2.  In  France  the  minutes  of  notarial  acts 
were  formerly  transcribed  on  registers,  which 
were  called  protocols.  Toull.  Dr.  Civ.  Fr. 
liv.  3,  t.  3,  c.  6,  s.  1,  n.  413. 

3.  By  the  German  law  it  signifies  the 
minutes  of  any  transaction.  Encyc.  Amer. 
Protocol.  In  the  latter  sense  the  word  has 
of  late  been  received  into  international  law. 
Ibid. 

PROTUTOR,  civil  law.  He  who  not 
being  the  tutor  of  a  pupil  or  minor,  has 


administered  his  property  or  affairs  as  if  he 
had  been,  whether  he  thought  himself 
legally  invested  with  the  authority  of  a 
tutor,  or  not. 

2.  He  who  marries  a  woman  who  is 
tutrix,  becomes,  by  the  marriage,  a  protutor. 
The  protutor  is  equally  responsible  as  the 
tutor. 

PROUT  PATET  PER  RECORDUM. 
As  appears  by  the  record.  This  phrase  is 
frequently  used  in  pleading ;  as,  for  example, 
in  debt  on  a  judgment  or  other  matter  of 
record,  unless  when  it  is  stated  as  an 
inducement,  it  is  requisite  after  showing 
the  matter  of  record,  to  refer  to  it  by  the 
prout  patet  per  recordum.  1  Chit.  PL 
*356. 

PROVINCE.  Sometimes  this  signifies 
the  district  into  which  a  country  has  been 
divided ;  as,  the  province  of  Canterbury,  in 
England ;  the  province  of  Languedoc,  in 
France.  Sometimes  it  means  a  dependency 
or  colony ;  as,  the  province  of  New  Bruns- 
wick. It  is  sometimes  used  figuratively,  to 
signify  power  or  authority;  as,  it  is  the 
province  of  the  court  to  judge  of  the  law, 
that  of  the  jury  to  decide  on  the  facts. 

PROVISION,  com.  law.  The  property 
which  a  drawer  of  a  bill  of  exchange  places 
in  the  hands  of  a  drawee  ;  as,  for  example, 
by  remittances,  or  when  the  drawee  is  in- 
debted to  the  drawer  when  the  bill  becomes 
due,  provision  is  said  to  have  been  made. 
Acceptance  always  presumes  a  provision. 
See  Code  de  Comm.  art.  115, 116, 117. 

Provision,  French  law.  An  allowance 
granted  by  a  judge  to  a  party  for  his  sup- 
port ;  which  is  to  be  paid  before  there  is  a 
definitive  judgment.  In  a  civil  case,  for 
example,  it  is  an  allowance  made  to  a  wife 
who  is  separated  from  her  husband.  Diet, 
de  Jurisp.  h.  t. 

PROVISIpNAL  SEIZURE.  A  term 
used  in  Louisiana,  which  signifies  nearly  the 
same  as  attachment  of  property. 

2.  It  is  regulated  by  the  Code  of  Prac- 
tice as  follows,  namely-: 

Art.  284.  The  plaintiff  may,  in  certain 
cases,  hereafter  provided,  obtain  the  provi- 
sional seizure  of  the  property  which  he 
holds  in  pledge,  or  on  which  he  has  a  pri- 
vilege, in  order  to  secure  the  payment  of  his 
claim. 

3. — Art.  285.  Provisional  seizure  may 
be  ordered  in  the  following  cases :  1.  In 
executory  proceedings,  when  the  plaintiff 
sues  on  a  title  importing  confession  of  judg- 
ment.    2.  When  a  lessor  prays  for  the 
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seizure  of  furniture  or  property  used  in  the 
house,  or  attached  to  the  real  estate  which 
he  has  leased.  3.  When  a  seaman,  or  an- 
other person,  employed  on  hoard  of  a  ship 
or  water  craft,  navigating  within  the  state, 
or  persons  having  furnished  materials  for, 
or  made  repairs  to  such  ship  or  water  craft, 
prays  that  the  same  may  he  seized,  and  pre- 
vented from  departing,  until  he  has  been 
paid  the  amount  of  his  claim.  4.  When 
the  proceedings  are  in  rem,  that  is  to  say, 
against  the  thing  itself,  which  stands  pledged 
for  the  debt,  when  the  property  is  abandoned, 
or  in  cases  where  the  owner  of  the  thing  is 
unknown  or  absent.  Vide  6  N.  S.  168 ;  8 
N.  8.  320;  7  N.  S.  153;  1  Martin,  R.  168; 
12  Martin,  R.  32. 

PROVISIONS.  Food  for  man;  vic- 
tuals. 

2.  As  good  provisions  contribute  so 
much  to  the  health  and  comfort  of  man, 
the  law  requires  that  they  shall  be  whole- 
some ;  he  who  sells  unwholesome  provisions, 
may  therefore  be  punished  for  a  misde- 
meanor. 2  East,  P.  C.  822 ;  6  East,  R. 
133  to  141 ;  3  M.  &  S.  10 ;  4  Campb.  R. 
10 ;  4  M.  &  S.  214. 

3.  And  in  the  sale  of  provisions,  the 
rule  is,  that  the  seller  impliedly  warrants 
that  they  are  wholesome.  3  Bl.  Com. 
166. 

PROVISO.  The  name  of  a  clause  in- 
serted in  an  act  of  the  legislature,  a  deed, 
a  written  agreement,  or  other  instrument, 
which  generally  contains  a  condition  that  a 
certain  thing  shall  or  shall  not  be  done,  in 
order  that  an  agreement  contained  in  an- 
other clause  shall  take  effect. 

2.  It  always  implies  a  condition,  unless 
subsequent  words  change  it  to  a  covenant ; 
but  when  a  proviso  contains  the  mutual 
words  of  the  parties  to  a  deed,  it  amounts 
to  a  covenant.  2  Co.  72 ;  Cro.  Eliz.  242 ; 
Moore,  707;  Com.  on  Cov.  105;  Lilly's 
Reg.  h.  t.;  1  Lev.  155. 

3.  A  proviso  differs  from  an  exception. 
1  Barn.  &  Aid.  99.  An  exception  exempts, 
absolutely,  from  the  operation  of  an  en- 
gagement or  an  enactment ;  a  proviso  defeats 
their-  operation,  conditionally.  An  excep- 
tion takes  out  of  an  engagement  or  enact- 
ment, something  which  would  otherwise  be 
part  of  the  subject-matter  of  it ;  a  proviso 
avoids  them  by  way  of  defeasance  or  excuse. 
8  Amer.  Jurist,  242  ;  Plowd.  361 ;  Carter, 
99 ;  1  Saund.  234  a,  note ;  Lilly's  Reg.  h.  t.; 
and  the  cases  there  cited.  Vide,  generally, 
Amer.  Jurist,  No.  16,  art.  1 ;  Bac.  Ad. 


Conditions,  A ;  Com.  Dig.  Condition,  A  1, 
A  2 ;  Dwar.  on  Stat.  660. 

PROVOCATION.  The  act  of  inciting 
another  to  do  something. 

2.  Provocation  simply,  unaccompanied 
by  a  crime  or  misdemeanor,  does  not  justify 
the  person  provoked  to  commit  an  assault 
and  battery.  In  cases  of  homicide,  it  may 
reduce  the  offence  from  murder  to  man- 
slaughter. But  when  the  provocation  is 
given  for  the  purpose  of  justifying  or  ex- 
cusing an  intended  murder,  and  the  party 
provoked  is  killed,  it  is  no  justification.  2 
Gilb.  Ev.  by  Lofft,  753. 

3.  The  unjust  provocation  by  a  wife  of 
her  husband,  in  consequence  of  which  she 
suffers  from  his  ill  usage,  will  not  entitle 
her  to  a  divorce  on  the  ground  of  cruelty ; 
her  remedy,  in  such  oases,  is  by  changing 
her  manners.  2  Lee,  R.  172 ;  1  Hagg. 
Cons.  Rep.  155.  Vide  Cruelty;  To  Per- 
made;  1  Russ.  on  Cr.  B.  3,  c.  1,  s.  1,  page 
434,  and  B.  3,  c.  3,  s.  1,  page  486 ;  1  East, 
P.  C.  232  to  241. 

PROVOST.  A  title  given  to  the  chief 
of  some  corporations  or  societies.  In  France, 
this  title  was  formerly  given  to  some  pre- 
siding judges.  The  word  is  derived  from 
the  Latin  propositus. 

PROXENETuE,  civil  law.  Among  the 
Romans  these  were  persons  whose  functions 
somewhat  resembled  the  brokers  of  modern 
commercial  nations.  Pig.  50, 14, 3 ;  Domat, 
1. 1,  t.  17,  §  1,  art.  1. 

PROXIMITY.  Kindred  between  two 
persons.     Dig.  88, 16,  8. 

PROXY.  A  person  appointed  in  the 
place  of  another,  to  represent  him. 

2.  In  the  ecclesiastical  law,  a  judicial 
proctor,  or  one  who  is  appointed  to  manage 
another  man's  law  concerns,  is  called  a 
proxy.     Ayl.  Parerg. 

3.  The  instrument  by  which  a  person 
is  appointed  so  to  act,  is  likewise  called  a 
proxy. 

4.  Proxies  are  also  annual  payments, 
made  by  the  parochial  clergy  to  the  bishop, 
&.c,  on  visitations.  Toml.  Law  Dictionary, 
h.  t.  Vide  Rutherf.  Inst.  253;  Hall's 
Pr.  14. 

5.  The  right  of  voting  at  an  election  of 
an  incorporated  company  by  proxy,  is  not  a 
general  right,  and  the  party  claiming  it 
must  show  a  special  authority  for  that  pur- 
pose. Ang.  on  Corp.  67-69;  1  Paige's 
Ch.  Rep.  590 ;  5  Day's  Rep.  329 ;  5  Cowen, 
Rep.  426. 

PUBERTY,  civil  law.    The  age  in  boys 
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after  fourteen  years  until  full  age,  and  in 
girls  after  twelve  years  until  fall  age.  Ayl. 
Pand.  63;  Hall's  Pract.  14;  Toull.  Dr. 
Civ.  Fr.  torn.  6,  p.  100 ;  Inst.  1,  22 ;  Dig. 
1,7,40,1;  Code,  6,  60,  8. 

PUBLIC.  By  the  term  the  public,  is  meant 
the  whole  body  politic,  or  all  the  oitusens  of 
the  state ;  sometimes  it  signifies  the  inha- 
bitants of  a  particular  place ;  as,  the  New 
York  public. 

2.  A  distinction  has  been  made  between 
the  terms  public  and  general,  they  are 
sometimes  used  as  synonymous.  The  former 
term  is  applied  strictly  to  that  which  con- 
cerns all  the  citizens  and  every  member  of 
the  state ;  while  the  latter  includes  a  lesser, 
though  still  a  largo  portion  of  the  com- 
munity.   G-reenl.  Ev.  Q  128. 

3.  When  the  public  interests  and  its 
rights  conflict  with  those  of  an  individual, 
the  latter  must  yield.  Co.  Litt.  181.  If, 
for  example,  a  road  is  required  for  public 
convenience,  and  in  its  oourse  it  passes  on 
the  ground  occupied  by  a  house,  the  latter 
must  be  torn  down,  however  valuable  it 
may  be  to  the  owner.  In  such  a  case  both 
law  and  justice  require  that  the  owner  shall 
be  fully  indemnified. 

4.  This  term  is  sometimes  joined  to 
other  terms,  to  designate  those  things 
which  have  a  relation  to  the  public  ;  as,  a 
public  officer,  a  public  road,  a  public  pas- 
sage, a  public  house. 

Public  debt.  That  which  is  due  or 
owing  by  the  government. 

2.  The  constitution  of  the  United  States 
provides,  art.  6,  s.  1,  that  "all  debts  con- 
tracted or  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be 
as  valid  against  the  United  States  under 
this  constitution,  as  under  the  confedera- 
tion." It  has  invariably  been  the  policy 
smoe  the  Revolution,  to  do  justice  to  the 
creditors  of  the  government.  The  public 
debt  has  sometimes  been  swelled  to  a  large 
amount,  and  at  other  times  it  has  been 
reduced  to  almost  nothing. 

Public  enemy.  This  word,  used  in  the 
singular  number,  designates  a  nation  at 
war  with  the  United  States,  and  includes 
every  member  of  such  nation.  Vatt.  1.  3, 
c.  5,  §  70.  To  make  a  public  enemy,  the 
government  of  the  foreign  country  must  be 
at  war  with  the  United  States ;  for  a  mob, 
how  numerous  soever  it  may  be,  or  robbers, 
whoever  they  may  be,  are  never  considered 
as  a  public  enemy.  2  Marsh.  Ins.  508 ;  3 
Esp.  R.  131, 132. 


2.  A  common  carrier  is  exempt  from 
responsibility,  whenever  a  loss  has  been 
occasioned  to  the  goods  in  his  charge  by 
the  act  of  a  public  enemy,  but  the  burden 
of  proof  lies  on  him  to  show  that  the  loss 
was  so  occasioned.  3  Munf.  R.  239;  4 
Binn.  127 ;  2  Bailey,  157.  Vide  Enemy; 
People. 

Public  passage.  This  term  is  synony- 
mous with  public  highway,  with  this  differ- 
ence ;  by  the  latter  is  understood  a  right 
to  pass  over  the  land  of  another ;  by  the 
former  is  meant  the  right  of  going  over  the 
water  which  is  on  another's  land.  Carth. 
193  ;  Hamm.  N.  P.  195.     See  Passage. 

PUBLICAN,  civil  law.  A  farmer  of 
the  public  revenue ;  one  who  held  a  lease 
of  some  property  from  the  public  treasury. 
Dig.  39,  4, 1, 1 ;  Id.  39,  4, 12,  8 ;  Id.  39, 
4,13. 

PUBLICATION.  The  act  by  which  a 
thing  is  made  public 

2.  It  differs  from  promulgation,  (q.  v.) 
and  see  also  Toullier,  Br.  Civ.  Fr.  Titre 
Preliminaire,  n.  59,  for  the  difference  in  the 
meaning  of  these  two  words. 

3.  Publication  has  different  meanings. 
When  applied  to  a  law,  it  signifies  the  ren- 
dering public  the  existence  of  the  law; 
when  it  relates  to  the  opening  the  deposi- 
tions taken  in  a  case  in  chancery,  it  means 
that  liberty  is  given  to  the  officer  in  whose 
custody  the  depositions  of  witnesses  in  a 
cause  are  lodged,  either  by  consent  of 
parties,  or  by  the  rules  or  orders  of  the 
court,  to  show  the  depositions  openly,  and 
to  give  out  copies  of  them.  Pract.  Reg. 
297;  1  Harr.  Ch.  Pr.  345;  Blake's  Ch. 
Pr.  143.  When  it  refers  to  a  libel,  it  is 
its  communication  to  a  second  or  third 
person,  or  a  greater  number.  Holt  on 
Libels,  254,  255,  290 ;  Stark,  on  Slander, 
350 ;  Holt's  N.  P.  Rep.  299 ;  2  Bl.  R. 
1038 ;  1  Saund.  112,  n.  3.  And  when 
spoken  of  a  will,  it  signifies  that  the  testa- 
tor has  done  some  act  from  which  it  can  be 
concluded  that  he  intended  the  instrument 
to  operate  as  his  will.     Cruise,  Dig.  tit.  38, 

0.  5,  s.  47  ;  3  Atk.  161 ;  4  Green  1.  R.  220 ; 
3  Rawle,  R.  15;  Com.  Dig.  Estates  by 
devise,  E  2.  Yide  Com.  Dig.  Chancery, 
Q ;  Id.  Libel,  B  1 ;  Ibid.  Action  upon  the 
case  for  defamation,  Or  4 ;  Roseoe's  Cr.  Ev. 
529 ;  Bao.  Ab.  Libel,  B ;  Hawk.  P.  C.  B. 

1,  o.  73,  s.  10 ;  3  Teates'  R.  128 ;  10  Johns. 
R.  442.  As  to  the  publication  of  an  award, 
see  6  N.  H.  Rep.  36.  See,  generally,  Bouv. 
Inst  Index,  h.  t.    ' 
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PUBLICIANA,  civil  law.  The  name 
of  an  action  introduced  by  the  praetor  Pub- 
licity, the  object  of  which  was  to  recover  a 
thing  which  had  been  lost.  Inst.  4,  6,  4 ; 
Pig.  6,  2,  1,  16  et  17.  Its  effects  were 
similar  to  those  of  our  action  of  trover. 

PUBLICITY.  The  doing  of  a  thing  in 
the  view  of  all  persons  who  choose  to  be 
present. 

2.  The  law  requires  that  courts  should 
be  open  to  the  public,  there  can^  therefore 
be  no  secret  tribunal,  except  the  grand 
jury ;  (q.  v.)  and  all  judgments  are  required 
to  be  given  in  public. 

3.  Publicity  must  be  given  to  the  acts 
of  the  legislature  before  they  can  be  in 
force,  but  in  general  their  being  recorded 
in  a  certain  public  office  is  evidence  of  their 
publicity.  Vide  Promulgation;  Publica- 
tion. 

PUBLISHER.  One  who  does  by  him- 
self or  his  agents  make  a  thing  publicly 
known ;  one  engaged  in  the  circulation  of 
books,  pamphlets,  and  other  papers. 

2.  The  publisher  of  a  libel  is  respon- 
sible as  if  he  were  the  author  of  it,  and  it 
is  immaterial  whether  he  has  any  knowledge 
of  its  contents  or  not ;  9  Co.  59 ;  Hawk. 
P.  C.  c.  73,  §  10  ;  4  Mason,  115 ;  and  it 
is  no  justification  to  him  that  the  name  of 
the  author  accompanies  the  libel.  10  John, 
447 ;  2  Moo.  &  R.  312. 

3.  When  the  publication  is  made  by 
writing  or  printing,  if  the  matter  be  libel- 
ous, the  publisher  may  be  indicted  for  a 
misdemeanor,  provided  it  was  made  by  his 
direction  or  consent;  but  if  he  was  the 
owner  of  a  newspaper  merely,  and  the 
publication  was  made  by  his  servants  or 
agents,  without  any  consent  or  knowledge 
on  his  part,  he  will  not  be  liable  to  a  crimi- 
nal prosecution.  In  either  case  he  will  be 
liable  to  an  action  for  damages  sustained  by 
the  party  aggrieved.     7  John.  260. 

4.  In  order  to  render  the  publisher 
amenable  to  the  law,  the  publication  must 
be  maliciously  made,  but  malice  will  be 
presumed  if  the  matter  be  libelous.  This 
presumption,  however,  will  be  rebutted,  if 
the  publication  be  made  for  some  lawful 
purpose,  as,  drawing  up  a  bill  of  indict- 
ment, in  .which  the  libelous  words  are 
embodied,  for  the  purpose  of  prosecuting 
the  libeler ;  or  if  it  evidently  appear  the 
publisher  did  not,  at  the  time  of  publica- 
tion, know  that  the  matter  was  libelous ; 
as,  when  a  person  reads  a  libel  alone  in  the 
presence  of    others,  without  beforehand, 
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knowing  it  to  be  such.    9  Co.  59.     See 
Libel;  Libeler;  Publication. 

PUD1CITY.  Chastity;  the  abstaining 
from  all  unlawful  carnal  commerce  or  con- 
nexion. A  married  woman  or  a  widow  may 
defend  her  pudicity  as  a  maid  may  her  vir- 
ginity.    Vide  Chastity;  Rape. 

PUDZELD,  old  Engl.  law.  To  be  free 
from  the  payment  of  money  for  taking  of 
wood  in  any  forest.  Co.  Litt.  233  a.  The 
same  as  Woodgeld.  (q.  v.) 

PUER.  In  its  enlarged  sense  this  word 
signifies  a  child  of  either  sex ;  though  in 
its  restrained  meaning  it  is  applied  to  a  boy 
only. 

2.  A  case  once  arose  which  turned  upon 
this  question,  whether  a  daughter  could 
take  lands  under  the  description  of  puer, 
and  it  was  decided  by  two  judges  against 
one  that  she  was  entitled.  Dy.  337  b.  In 
another  case,  it  was  ruled  the  other  way. 
Hob.  33. 

PUERILITY,  civil  law.  This  com- 
menced at  the  age  of  seven  years,  the  end 
of  the  age  of  infancy,  and  lasted  till  the 
age  of  puberty,  (q.  v.)  that  is,  in  females 
till  the  accomplishment  of  twelve  years, 
and  in  males,  till  the  age  of  fourteen  years 
fully  accomplished.     Ayl.  Pand.  63. 

2.  The  ancient  Roman  lawyers  divided 
puerility  into  proximus  infantia,  as  it  ap- 
proached infancy,  and  into  proximus  pu~ 
oertati,  as  it  became  nearer  to  puberty.  6 
Toullier,  n.  100. 

PUFFER,  commerce,  contracts.  A  per- 
son employed  by  the  owner  of  property 
which  is  sold  at  auction  to  bid  it  up,  who 
does  so  accordingly,  for  the  purpose  of 
raising  the  price  upon  bona  fide  bidders. 

2.  This  is  a  fraud  which  at  the  choice 
of  the  purchaser  invalidates  the  sale.  5 
Madd.  R.  37,  440 ;  3  Madd.  R.  112 ;  12 
Ves.  483  ;  1  Fonb.  Eq.  227,  n  ;  2  Kent, 
Com.  423 ;  11  Serg.  &  Rawle,.  86 ;  Cowp. 
395;  3  Ves.  jun.  628;  6  T.  R.  642;  2 
Bro.  C.  C.  326 ;  3  T.  R.  93*,  95 ;  1  P.  A. 
Browne,  Rep.  346  ;  2  Hayw.  R.  328 ;  Sugd. 
Vend.  16 ;  4  Harr.  &  McH.  282 ;  2  Dev. 
126 ;  2  Const.  Rep.  821 ;  3  Marsh.  526. 

PUIS  DARREIN  CONTINUANCE, 
pleading.  These  old  French  words  signify 
since  the  last  continuance. 

2.  Formerly  there  were  formal  adjourn- 
ments or  continuances  of  the  proceedings 
in  a  suit,  for  certain  purposes,  from  one 
term  to  another ;  and  during  the  interval 
the  parties  were  of  course  out  of  court. 
When  any  matter  arose  which  was  a  ground 


402 


PUN 


PUN 


of  defence,  since  the  last  continuance,  the 
defendant  was  allowed  to  plead  i£,  which 
allowance  was  an  exception  to  the  general 
role  that  the  defendant  can  plead  but  one 
plea  of  one  kind  or  class. 

3.  By  the  modern  practice  the  parlies 
are,  from  the  day  when,  by  the  ancient 
practice,  a  continuance  would  have  been  en- 
tered, supposed  to  be  out  of  oourt,  and  the 
pleading  is  suspended  till  the  day  arrives  to 
which,  by  the  ancient  practice,  the  con- 
tinuance would  extend ;  at  that  day,  the  de- 
fendant is  entitled,  if  any  new  matter  of 
defence  has  arisen  in  the  interval,  to  plead 
it,  according  to  the  ancient  plan  puis  dar- 
rein continuance,  before  the  next  con- 
tinuance. 

4.  Pleas  of  this  kind  may  be  either  in 
abatement  or  in  bar ;  and  may  be  pleaded, 
even  after  an  issue  joined,  either  in  fact  or 
in  law,  if  the  new  matter  has  arisen  after 
the  issue  was  joined,  and  is  pleaded  before 
the  next  adjournment.  Gould  on  PI.  c.  6, 
6  123-126 ;  Steph.  PI.  81,  398  ;  Lawes  on 
PL  173  ;  1  Chit.  PL  637  ;  5  Peters,  Rep. 
232 ;  3  Bl.  Com.  316 ;  Arch.  Civ.  PL  353 ; 
Bac.  Ab.  Pleas,  Q ;  4  Mass.  659 ;  4  S.  & 
R.  238 ;  1  Bailey,  369 ;  4  Verm.  545  ;  11 
John.  424 ;  1  S.  &  R.  310  ;  3  Bouv.  Inst, 
n.  3014-18. 

PUISNE.  Since  born ;  the  younger ;  as, 
&  puisne  judge,  is  an  associate  judge. 

PUNCTUATION,  construction.  The 
act  or  method  of  placing  points  (q.  v.)  in  a 
written  or  printed  instrument. 

2.  By  the  word  point  is  here  under- 
stood all  the  points  in  grammar,  as  the 
comma,  the  semicolon,  the  colon,  and  the  like. 

3.  All  such  instruments  are  to  be  con- 
strued without  any  regard  to  the  punctua- 
tion j  and  in  a  case  of  doubt,  they  ought  to 
be  construed  in  such  a  manner  that  they 
may  have  some  effect,  rather  than  in  one  in 
which  they  would  be  nugatory.  Vide  Toull. 
liv.  3,  t.  2,  c.  5,  n.  430  j  4  T.  R.  65 ;  Bar- 
ringt.  on  the  Stat.  394,  n.  Vide  article' 
Points. 

PUNISHMENT,  crim.  law.  Some  pain 
or  penalty  warranted  by  law,  inflicted  on  a 
person,  for  the  commission  of  a  crime  or 
misdemeanor,  or  for  the  omission  .of  the 
performance  of  an  act  required  bylaw,  by 
the  judgment  and  command  of  some  lawful 
court. 

2.  The  right  of  society  to  punish,  is 
derived  by  Beccaria,  Mably,  and  some 
others,  from  a  supposed  agreement  whioh 
the  persons  who  composed  the  primitive 


societies  entered  into,  in  order  to  keep 
order,  and,  indeed,  the  very  existence  of 
the  state.  Aocording  to  others,  it  is  the 
interest  and  duty  of  man  to  live  in  society ; 
to  defend  this  right,  society  may  exert  this 
principle,  in  order  to  support  itself,  and 
this  it  may  do,  whenever  the  acts  punish- 
able would  endanger  the  safety  of  the 
whole.  And  Bentham  is  of  opinion  that 
the  foundation  of  this  right  is  laid  in  public 
utility  or  necessity.  Delinquents  are  pub- 
lic enemies,  and  theg  must  be  disarmed  and 
prevented  from  doing  evil,  or  society  must 
be  destroyed.  But,  if  the  social  compact- 
has  ever  existed,  says  Livingston,  its  end 
must  have  been  the  preservation  of  the 
natural  rights  of  the  members  ;  and,  there- 
fore the  effects  of  this  fiction  are  the  same 
with  those  of  the  theory  which  takes  ab- 
stract justice  as  the  foundation  of  the  right 
to  punish ;  for  this  justice,  if  well  con- 
sidered, is  that  which  assures  to  each  mem- 
ber of  the  state,  the  free  exercise  of  his 
rights.  And  if  it  should  be  found  that 
utility,  the  last  source  from  which  the  right 
to  punish  is  derived,  is  so  intimately  united 
to  justice  that  it  is  inseparable  from  it  in 
the  practice  of  law,  it  will  follow  that  every 
system  founded  on  one  of  these  principles 
must  be  supported  by  the  others. 

3.  To  attain  their  social  end,  punish- 
ments should  be  exemplary,  or  capable  of 
intimidating  those  who  might  be  tempted  to 
imitate  the  guilty  ;  reformatory ,  or  such  as 
should  improve  the  condition  of  the  con- 
victs ;  personal ,  or  such  as  are  at  least  cal- 
culated to  wound  the  feelings  or  affect  the 
rights  of  the  relations  of  the  guilty;  dir 
msible,  or  capable  of  being  graduated  and 
proportioned  to  the  offence,  and  the  circum- 
stances of  each  case ;  reparable,  on  account 
of  the  fallibility  of  human  justice. 

4.  Punishments  are  either  corporal  or 
not  corporal.  The  former  are,  death,  which 
is  usually  denominated  capital  punishment ; 
imprisonment,  which  is  either  with  or  with- 
out labor ;  vide  Penitentiary;  whipping,  in 
some  states,  though  to  the  honor  of  several 
of  them,  it  is  not  tolerated  in  them  ;  banish- 
ment and  death. 

5.  The  punishments  which  are  not  cor- 
poral, are  fines  ;  forfeitures ;  suspension  or 
deprivation  of  some  political  or  civil  right ; 
deprivation  of  office,  and  being  rendered  in- 
capable to  hold  office  ;  compulsion  to  remove 
nuisances. 

6.  The  object  of  punishment  is  to  reform 
the  offender ;  to  deter  him  and  others  from 
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committing  like  offences ;  and  to  protect 
society.  Vide  4  Bl.  Com.  7:  Rutherf. 
lost.  6. 1,  ch.  18. 

7.  Punishment  to  be  just  ought  to  be 
graduated  to  the  enormity  of  the  offence. 
It  should  never  exceed  what  is  requisite  to 
reform  the  criminal  and  to  protect  society  ; 
for  whatever  goes  beyond  this,  is  cruelty 
and  revenge,  the  relic  of  a  barbarous  age. 
All  the  circumstances  under  which  the  of- 
fender acted  should  be  considered.  Vide 
Moral  Insanity, 

8.  The  constitution  of  the  United  States, 
amendments,  art.  8,  forbids  the  infliction  of 
"  cruel  and  unusual  punishments." 

9.  It  has  been  well  observed  by  the 
author  of  Principles  of  Penal  Law,  that 
"  when  the  rights  of  human  nature  are  not 
respected,  those  of  the  citizen  are  gradually 
disregarded.  Those  eras  are  in  history 
found  fatal  to  liberty,  in  which  cruel  pun- 
ishments predominate.  Lenity  should  be 
the  guardian  of  moderate  governments; 
severe  penalties,  the  instruments  of  des- 
potism, may  give  a  sudden  check  to  tem- 
porary evils,  but  they  nave  a  tendency  to 
extend  themselves  to  every  olass  of  crimes, 
and  their  frequency  hardens  the  sentiments 
of  the  people.  Une,  loi  rigoureuse  prodirit 
des  crimes.  The  excess  of  the  penalty 
flatters  the  imagination  with  the  hope  of 
impunity,  and  thus  becomes  an  advocate 
with  the  offender  for  the  perpetrating  of  the 
offence."  Vide  Theorie  des  Lois  Crimi- 
nelles,  ch.  2 ;  Bac.  on  Crimes  and  Punish- 
ments ;  Merl.  Rep.  mot  Peine ;  Dalloz, 
Diet,  mot  Peine  ;  and  Capital  crimes* 

10.  Punishments  are  infamous  or  not 
infamous.  The  former  continue  through 
life,  unless  the  offender  has  been  pardoned, 
and  are  not  dependant  on  the  length  of  time 
for  whidh  the  party  has  been  sentenced  to 
suffer  imprisonment ;  a  person  convicted  of 
a  felony,  perjury,  and  other  infamous  crimes 
cannot,  therefore,  be  a  witness  nor  hold  any 
office,  although  the  period  for  which  he  may 
have  been  sentenced  to  imprisonment,  may 
have  expired  by  lapse  of  time.  As  to  the 
effect  of  a  pardon,  vide  Pardon. 

11.  Those  punishments  whioh  are  not 
infamous,  are  such  as  are  inflicted  on  per- 
sons for  misdemeanors,  such  as  assaults  and 
batteries,  libels,  and  the  like.  Vide  Crimea; 
Infamy;  Penitentiary. 

Punishment  oip  death.  The  deliberate 
killing,  according  to  the  forms  of  law,  of  a 
person,  who  has  been  lawfully  convicted  of 
certain  crimes.     See  Capital  crimes* 


PUPIL,  civil  law.  One  who  is  in  his  or 
her  minority.  Vide  Dig.  1,  7  ;  Id.  26,  7, 
1,  2 ;  Code,  6,  80*  18  j  Dig.  50,  16,  289. 
One  who  is  in  ward  or  guardianship. 

PUPILLARITY,  civil  law.  That  age 
of  a  person's  life  which  included  infancy 
and  puerility,  (q.  v.) 

PUR.  A  corruption  of  the  French  word 
par,  by  or  for.  It  is  frequently  used  in  old 
French  law  phrases  ;  as,  pur  autre  vie.  It 
is  also  used  in  the  composition  of  words,  as 
purparty,  purlieu,  purview. 

Ptte  autre  VIE,  tenures.  These  old 
French  words  signify,  for  another's  life. 
An  estate  is  said  to  be  pur  autre  vie,  when 
a  lease  is  made  of  lands  or  tenements  to  a 
man,  to  hold  for  the  life  of  another  person. 
2  Bl.  Com.  259  ;. 10  Vin.  Ab.  296  3  2  Supp. 
to  Ves.  Jr.  41. 

PURCHASE.  In  its  most  enlarged  and 
technical  sense,  purohase  signifies  the  lawful 
acquisition  of  real  estate  by  any  means 
whatever,  except  descent.  It  is  thus  de- 
fined by  Littleton,  section  12.  "  Purchase  is 
called  the  possession  of  lands  or  tenements 
that  a  man  hath  by  his  own  deed  or  agree- 
ment, unto  which  possession  he  cometh,  not 
by  title  of  descent  from  any  of  his  ancestors 
or  cousins,  but  by  his  own  deed." 

2.  It  follows,  therefore,  that  not  only 
when  a  man  acquires  an  estate  by  buying 
it  for  a  good  or  valuable  consideration, 
but  also  when  it  is  given  or  devised  to 
him  he  acquires  it  by  purchase.  2  Bl.  Com. 
241. 

8.  There  are  six  ways  of  acquiring  a 
title  by  purchase,  namely,  1.  By  deed.  2. 
By  devise.  8.  By  execution.  4.  By  prescrip- 
tion. 5.  By  possession  or  occupancy.  6.  By 
escheat.  In  its  more  limited  sense,  purchase 
is  applied  only  to  such  acquisitions  of  lands 
as  are  obtained  by  way  of  bargain  and  sale 
for  money,  or  some  other  valuable  conside- 
ration. Id.  Cruise,  Dig.  tit.  30,  s.  1  to  4  j 
1  Dall.  R.  20.  In  common  parlance,  pur- 
chase signifies  the  buying  of  real  estate  and 
of  goods  and  chattels. 

PURCHASER,  contracts.  A  buyer,  a 
vendee. 

2.  It  is  a  general  rule  that  all  persons, 
capable  of  entering  into  contracts,  may 
become  purchasers  both  of  real  and  personal 
property. 

8.  But  to  this  rule  there  are  several 
exceptions.  1.  There  is  a  class  of  persons 
who  are  incapable  of  purchasing  except  sub 
modo ;  and,  2*  Another  olass,  who,  in  con- 
sequence of  their  peculiar  relation  with 
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regard  to  the  owners  of  the  thing  sold,  are 
totally  incapable  of  becoming  purchasers, 
while  that  relation  exist* 

4. — 1.  To  the  first  olass  belong,  1st. 
Infants  under  the  age  of  twenty-one  years, 
who  may  purchase,  and  at  their  full  age 
bind  themselves  by  agreeing  to  the  bargain, 
or  waive  the  purchase  without  alleging  any 
cause  for  so  doing.  If  they  do  not  agree 
to  the  purchase  after  their  full  age,  their 
heirs  may  waive  it  in  the  same  manner  as  they 
themselves  could  have  done.  Gro.  Jac.  320 ; 
Rolle's  Ab.  731  K ;  Co.  Litt.  2  b  j  6  Mass. 
R.  80 ;  6  John.  R.  257. 

5. — 2d.  Femes  covert,  who  are  capable  of 
purchasing  but  their  husbands  may  disagree 
to  the  contract,  and  divest  the  whole  estate ; 
the  husband  may  further  recover  back  the 
purchase-money.  1  Ld.  Raym.  224 ;  1  Madd. 
Ch.  R.  258 )  6  Binn.  R.  429.  When  the 
husband  neither  agrees  nor  disagrees,  the 
purchase  will  be  valid.  After  the  husband's 
death,  the  wife  may  waive  the  purchase 
without  assigning  any  cause  for  it,  although 
the  husband  may  have  agreed  to  it;  and  if, 
after  her  husband's  death,  she  do  not  agree 
to  it,  her  heirs  may  waive  it.  Co.  Iitt.  3 
a ;  Dougl.  R.  452. 

6. — 3d.  Lunatics  or  idiots,  who  are  capa- 
ble of  purchasing.  It  seems  that  although 
they  recover  their  senses,  they  cannot  of 
themselves  waive  the  purchase ;  yet  if,  after 
recovering  their  senses,  they  agree  to  it, 
their  heirs  cannot  set  it  aside.  2  Bl.  Com. 
291 ;  and  see  3  Day's  R.  101.  Their  heirs 
may  avoid  the  purchase  when  they  die  dur- 
ing their  lunacy  or  idiocy.   Co.  Litt.  2  b. 

7. — 2.  It  is  a  general  rule  that  trustees ; 
2  Bro.  C.  C.  400 ;  3  Bro.  C.  C.  483 ;  1 
John.  Ch.  R.  36 ;  3  Desaus.  Ch.  R.  26 ;  3 
Binn,  Y.  59 ;  unless  they  are  nominally  so, 
to  preserve  contingent  remainders ;  11  Ves. 
Jr.  226 ;  agents ;  8  Bro.  P.  C.  42 ;  13  Ves. 
Jr.  95 ;  Story,  Ag.  §  9 ;  commissioners  of 
bankrupts ;  assignees  of  bankrupts ;  solici- 
tors to  the  commission ;  6  Yes.  Jr.  630,  n. 
b. ;  auctioneers  and  creditors  who  have  been 
consulted  as  to  the  mode  of  sale ;  6  Yes. 
Jr.  617 ;  2  Johns.  Ch.  R.  257  ;  or  any  other 
persons  who,  by  their  connexion  with  the 
owner,  or  by  being  employed  concerning  his 
affairs,  have  acquired  a  knowledge  of  his 
property,  are  generally  incapable  of  purchas- 
ing such  property  themselves.  And  so  stern 
is  the  rule,  that  when  a  person  cannot  pur- 
chase the  estate  himself,  he  cannot  buy  it, 
as  agent  for  another ;  9  Yes.  Jr.  248 ;  nor 
perhaps  employ  a  third  person  to  bid  for  it 


on  behalf  of  a  stranger ;  10  Yes.  Jr.  381 ", 
for  no  court  is  equal  to  the  examination 
and  ascertainment  of  the  truth  in  a  majority 
of  such  cases.     8  Yes.  Jr.  345. 

8.  The  obligations  of  the  purchaser 
resulting  from  the  contract  of  sale,  are,  1. 
To  pay  the  price  agreed  upon  in  the  oontract. 
2.  To  take  away  the  thing  purchased,  unless 
otherwise  agreed  upon ;  and,  3.  To  indemnify 
the  seller  for  any  expenses  he  may  have 
incurred  to  preserve  it  for  him.  Yide  Sugd. 
on  Yend.  Index,  h.  t. ;  Ross  on  Yend. 
Index,  h.  t. ;  Long  on  Sales,  Index,  h.  t. ; 
2  Supp.  to  Yes.  Jr.  449,  267,  478  ;  Yelv. 
45 ;  2  Yes.  Jr.  100 ;  8  Com.  Dig.  349 ;  3 
Com.  Dig.  108. 

PURCHASE-MONEY.  The  considera- 
tion which  is  agreed  to  be  paid  by  the  pur- 
chaser of  a  thing  in  money.  It  is  the  duty 
of  the  purchaser  to  pay  the  purchase-money 
as  agreed  upon  in  making  the  contract, 
and,  in  case  of  conveyance  of  an  estate 
before  it  is  paid,  the  vendor  is  entitled  accord- 
ing to  the  laws  of  England,  which  have 
been  adopted  in  several  of  the  states,  to  a 
lien  on  the  estate* sold  for  the  purchase- 
money  so  remaining  unpaid.  This  is  called 
an  equitable  lien.  This  doctrine  is  derived 
from  the  civil  law.  Dig.  18,  1,  19.  The 
case  of  Chapman  v.  Tanner,  1  Yern.  267, 
decided  in  1684,  is  the  first  where  this  doc- 
trine was  adopted.  7  S.  &  R.  73.  It  was 
strongly  opposed,  but  is  now  firmly  esta- 
blished in  England,  and  in  the  United 
States.  6  Yerg.  R.  50 ;  4  Bibb,  R.  239  ; 
1  John.  Ch.  R.  308  ;  7  Wheat.  R.  46, 50 ; 

5  Monr.  R.  287  ;  1  Har.  &  John.  106  ;  4 
Har.  &  John.  522 ;  1  Call.  R.  414 ;  1  Dana, 
R.  576 ;  5  Munf.  R.  342 ;  Dcy.  Eq.  R.  163 ; 
4  Hawks,  R.  256 ;  5  Conn.  468  ;  2  J.  J. 
Marsh,  330  ;  1  Bibb.  R.  590. 

2.  But  the  lien  of  the  seller  exists  only 
between  the  parties  and  those  having  notice 
that  the  purohase-money  has  not  been  paid. 
8  J.  J.  Marsh.  557 ;  3  Gill  &  John.  425  : 

6  Monr.  R.  198. 

PURE  DEBT.  In  Scotland,  this  name 
is  given  to  a  debt  actually  due,  in  contra- 
distinction to  one  which  is  to  become  due 
at  a  future  day  certain,  which  is  called  a 
future  debt :  and  one  *due  provisionally,  in 
a  certain  event,  which  is  called  a  contingent 
debt.     1  Bell's  Com.  315;  5th  ed. 

Pure    or    simple    obligation.    One 

which  is  not  suspended  by  any  condition, 

whether  it  has  been  contracted  without  any 

condition,  or  when  thus  contracted,  the  con- 

1  dition  has  been  performed.  Poth.  Obl.n.  176. 
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PURE  PLEA,  equity  pleading.  One 
which  relies  wholly  on  some  matter  dehors 
the  hill ;  as  for  example,  a  plea  of  a  release 
or  a  settled  account. 

2.  Pleas  not  pure,  are  so  called  in  con- 
tradistinction to  pure  pleas ;  they  are  some- 
times also  denominated  negative  pleas.  4 
Bouv.  Inst.  n.  4275. 

PURGATION.  The  clearing  one's  self 
of  an  offence  charged,  hy  denying  the  guilt 
on  oath  or  affirmation. 

2.  There  were  two  sorts  of  purgation, 
the  vulgar,  and  the  canonical. 

3.  Vulgar  purgation  consisted  in  super- 
ptitious  trials  by  hot  and  cold  water,  hy  fire, 
hy  hot  irons,  hy  batell,  hy  corsned,  &c, 
which  modes  of  trial  were  adopted  in  times 
of  ignorance  and  barbarity,  and  were  impi- 
ously called  judgments  of  God. 

4.  Canonical  purgation  was  the  act  of 
justifying  one's  self,  when  accused  of  some 
offence  in  the  presence  of  a  number  of  per- 
sons, worthy  of  credit,  generally  twelve, 
who  would  swear  they  believed  the  accused. 
See  Compurgator;  Wager  of  Law. 

5.  In  modern  times,  a  man  may  purge 
himself  of  an  offence,  in  some  cases  where 
the  facts  are  within  his  own  knowledge ;  for 
example,  when  a  man  is  charged  with  a 
contempt  of  court,  he  may  purge  himself 
of  such  contempt,  by  swearing  that  in  doing 
the  act  charged,  he  did  not  intend  to  com- 
mit a  contempt. 

PURLIEU,  Eng.  law.  A  space  of  land 
near  a  forest,  known  by  certain  boundaries, 
which  was  formerly  part  of  a  forest,  but 
which  has  been  separated  from  it. 

2.  The  history  of  purlieus  is  this.  Henry 
II.,  on  taking  possession  of  the  throne, 
manifested  so  great  a  taste  for  forests  that 
he  enlarged  the  old  ones  wherever  he  could, 
and  by  this  means  enclosed  many  estates, 
which  had  no  outlet  to  the  public  roads, 
and  things  increased  in  this  way  until  the 
reign  of  King  John,  when  the  public  recla- 
mations were  so  great  that  much  of  this 
land  was  disforested ;  that  is,  no  longer  had 
the  privileges  of  the  forests,  and  the  land 
thus  separated  bore  the  name  of  purlieu. 

PURPARTY.  That  part  of  an  estate, 
which  having  been  held  in  common  by  par- 
ceners, is  by  partition  allotted  to  any  of 
them.  To  make  purparty  is  to  divide  and 
sever  the  lands  which  fall  to  parceners. 
Old  Nat.  Br.  11. 

PURPORT,  pleading.  This  word  means 
the  substance  of  a  writing,  as  it  appears  on 
the  face  of  it,  to  the  eye  that  reads  it ;  it 


differs  from  tenor,  (q.  v.)  2  Russ.  on  Cr. 
365 ;  1  Chit.  Cr.  Law,  235 ;  1  East,  R. 
179,  and  the  cases  in  the  notes. 

PURPRESTURE.  According  to  Lord 
Coke,  purpresture  is  a  close  or  enclosure, 
that  is,  when  one  encroaches  or  makes  several 
to  himself  that  which  ought  to  be  in  com- 
mon to  many ;  as  if  an  individual  were  to 
build  between  high  and  low  water-mark  on 
the  side  of  a  public  river.  In  England  this 
is  a  nuisance  ;  and  in  cases  of  this  kind  an 
injunction  will  be  granted,  on  ex  parte  affi- 
davits, to  restrain  such  a  purpresture  and 
nuisance.  2  Bouv.  Inst.  n.  2382  ;  4  Id. 
n.  3798  ;  2  Inst.  28 ;  and  see  Skene,  verbo 
Pourpresture ;  Glanville,  lib.  9,  ch.  11,  p. 
239,  note ;  Spelm.  Gloss.  Purpresture ; 
Hale,  de  Port.  Mar.;  Harg.  Law  Tracts, 
84  j  2Anstr.  606;  Cal.  on  Sew.  174; 
Redes.  Tr.  117. 

PURSE.  In  Turkey  the  sum  of  five 
hundred  dollars  is  called  a  purse.  Merch. 
Diet.  h.  t. 

PURSER.  The  person  appointed  hy  the 
master  of  a  ship  or  vessel,  whose  duty  it  is 
to  take  care  of  the  ship's  books,  in  which 
everything  on  board  is  inserted,  as  well  the 
names  of  mariners  as  the  articles  of  mer- 
chandise shipped.    Rocc.  Ins.  note. 

2.  The  act  of  congress  concerning  the 
naval  establishment,  passed  March  30,'  1812, 
provides,  §  6,  That  the  pursers  in  the  Navy 
of  the  United  (States  shall  be  appointed  by 
the  president  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  senate  ; 
and  that,  from  and  after  the  first  day  of 
May  next,  no  person  shall  act  in  the  cha- 
racter of  purser,  who  shall  not  have  been 
thus  first  nominated  and  appointed,  except- 
ing pursers  on  distant  service,  who  shall  not 
remain  in  service  after  the  first  day  of  July 
next,  unless  nominated  and  appointed  as 
aforesaid.  And  every  purser,  before  enter- 
ing upon  the  duties  of  his  office,  shall  give 
bond,  with  two  or  more  sufficient  sureties, 
in  the  penalty  of  ten  thousand  dollars,  con- 
ditioned faithfully  to  perform  all  the  duties 
of  purser  in  the  United  States. 

3.  And  by  the  supplementary  act  to  this 
aet  concerning  the  naval  establishment, 
passed  March  1,  1817,  it  is  enacted,  §  1, 
That  every  purser  now  in  service,  or  who 
may  hereafter  be  appointed,  shall,  instead 
of  the  bond  required  by  the  act  to  which 
this  is  a  supplement,  enter  into  bond,  with 
two  or  more  sufficient  sureties,  in  the  penalty 
of  twenty-five  thousand  dollars,  conditioned 
for  the  faithfal  discharge  of  all  his  duties  as 
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purser  in  the  navy  of  the  United  States, 
which  said  sureties  shall  be  approved  by  the 
judge  or  attorney  of  the  United  States  for 
the  district  in  which  such  purser  shall  reside. 

PURSUER,  canon  law.  The  name  by 
which  the  complainant  or  plaintiff  is  known 
in  the  ecclesiastical  courts.  3  Eng.  Eccl. 
R.  350. 

PURVEYOR.  One  employed  in  pro- 
curing provisions.     Vide  Code,  1,  34. 

PURVIEW.  That  part  of  an  act  of  the 
legislature  which  begins  with  the  words  "  Be 
it  enacted,"  &c,  and  ends  before  the  re- 
pealing clause.  Cooke's  R.  330  ;  3  Bibb, 
181.  According  to  Co  well,  tlm  word  also 
signifies  a  conditional  gift  or  grant.  It 
ia  said  to  be  derived  from  the  French  pourvu, 
provided.  It  always  implies  a  condition. 
Interpreter,  h.  t. 

TO  PUT,  pleading.  To  select,  to  de- 
mand;  as,  "the  said  C  D  puts  himself 
upon  the  country ;"  that  is,  he  selects  the 
trial  by  jury,  as  the  mode  of  settling  the 
matter  in  dispute,  and  does  not  rely  upon  an 
issue  in  law.    Gould,  PI.  c.  6.  part  1,  §  19. 

PUTATIVE.  Reputed  to  be  that  which 
is  not.  The  word  is  frequently  used,  as 
putative  father,  (q.  v.)  putative  marriage, 
putative  wife,  and  the  like.  And  Toullier, 
tome  7,n.  29,  uses  the  words  putative  owner, 
proprietare  putatif.  Lord  Karnes  uses  the 
same  expression.    Princ.  of  Eq.  391. 

Putative  Father.  The  reputed  father. 

2.  This  term  is  most  usually  applied  to 
the  father  of  a  bastard  child. 

3.  The  putative  father  is  bound  to  sup- 
port his  children,  and  is  entitled  to  the 
guardianship  and  care  of  them  in  preference 
to  all  persons  but  the  mother.  1  Ashm.  R. 
55  ;  and  vide  7  East,  11 ;  5  Esp.  R.  131 ; 
1  B.  &  A.  491 ;  Bott,  P.  L.  499 ;  1  C.  & 
P.  268  ;  1  B.  &  B.  1 ;  3  Moore,  R.  211 ; 
Harr.  Dig.  Bastards,  VII.:  3  C.  &  P. 
36. 

Putative  marriage.  This  marriage  is 
described  by  jurists  as  "  matrimonium  puta- 
tivum,  id  est,  quod  bona  fide  et  solemnitur 
saltern,  opinione  oonjugis  unius  justa  con- 
tractum  inter  personas  vetitas  jungi."  Her- 
tius,  h.  t.  It  is  a  marrriage  contracted  in 
good  faith,  and  in  ignorance  of  the  existence 
of  those  facts  which  constituted  a  legal  im- 
pediment to  the  intermarriage. 


2.  Three  circumstances  must  concur  to 
constitute  this  species  of  marriage.  1st. 
There  must  be  a  bona  fides.  One  of  the 
parties,  at  least,  must  have  been  ignorant  of 
the  impediment,  not  only  at  the  time  of  the 
marriage,  but  must  also  have  continued 
ignorant  of  it  during  his  or  her  life,  because, 
if  he  became  aware  of  it,  he  was  bound  to 
separate  himself  from  his  wife.  2d.  The 
marriage  must  be  duly  solemnized.  3d.  The 
marriage  must  have  been  considered  lawful 
in  the  estimation  of  the  parties,  or  of  that 
party  who  alleges  the  bona  fides. 

3.  A  marriage  in  .which  these  three  cir- 
cumstances ooncur,  although  null  and  void, 
will  have  the  effect  of  entitling  the  wife,  if 
she  be  in  good  faith,  to  enforoe  the  rights  of 
property,  which  would  have  been  competent 
to  her  if  the  marriage  had  been  valid,  and 
of  rendering  the  children  of  such  marriage 
legitimate. 

4.  This  species  of  marriage  was  not  re- 
cognized by  the  civil  law ;  it  was  introduced 
by  the  canon  law.  It  is  unknown  to  the 
law  of  the  United  States,  and  in  England 
and  Ireland.  In  France  it  has  been  adopted 
by  the  Code  Civil,  art.  201,  202.  In  Scot- 
land, the  question  has  not  been  settled. 
Burge  on  the  Confl.  of  Laws,  151,  2. 

PUTTING  IN  FEAR.  These  words 
are  used  in  the  definition  of  a  robbery  from 
the  person ;  the  offence  must  have  been  com- 
mitted by  putting  in  fear  the  person  robbed. 
3  Inst.  68  ;  4  Bl.  Com.  243. 

2.  This  is  the  circumstance  which  dis- 
tinguishes robbery  from  all  other  larcenies. 
But  what  force  must  be  used,  or  what  kind 
of  fears  excited,  are  questions  very  proper 
for  discussion.  The  goods  must  be  taken 
against  the  trill  (q.  v.)  of  the  possessor. 
For.  123. 

3.  There  must  either  be  a  putting  in 
fear  or  actual  violence,  though  both  need 
n&t  be  positively  shown;  for  the  former 
will  be  inferred  from  the  latter,  and  the  lat- 
ter is  sufficiently  implied  in  the  former. 
For  example,  when  a  man  is  suddenly 
knocked  down,  and  robbed  while  he  is 
senseless,  there  is  no  fear,  yet  in  conse- 
quence of   the   violence,  it  is   presumed. 

2  East,  P.  C.  711 ;    4  Binn.  Rep.  879 ; 

3  Wash.   C.   C.  Rep.  209;    2  Chit.  Cr. 
Law,  803. 
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QUACK.  One  who,  without  sufficient 
knowledge,  study  or  previous  preparation, 
and  without  the  diploma  of  some  college  or 
university,  undertakes  to  practice  medicine 
or  surgery,  under  the  pretence  that  he 
possesses  secrets  in  those  arts. 

2.  He  is  criminally  answerable  for  his 
unskilful  practice,  and  also,  civilly  to  his 
patient  in  certain  cases.  Vide  Mala  praxis  ; 
Physician. 

QUADRAN8,  civil  law.  The  fourth- 
part  of  the  whole.  Hence  the  heir  exquad- 
rante;  that  is  to  say,  the  fourth-part  of  the 
whole. 

QUADRANT.  In  angular  measures,  a 
quadrant  is  equal  to  ninety  degrees.  Vide 
Measure. 

QUADRIENNIUM  UTILE,  Scotch  law. 
The  four  years  of  a  minor  between  his  age 
of  twenty-one  and  twenty-five  years,  are  so 
called. 

2.  During  this  period  he  is  permitted  to 
impeach  contracts  made  against  his  interest 
previous  to  his  arriving  at  the  age  of  twenty- 
one  years.  Ersk.  Prin.  B.  1,  t.  7,  n.  19  ; 
1  Bell's  Com.  135,  5th  ed. ;  Ersk.  Inst.  B. 

J.,  X>.  i  j  S.  oD> 

QUADRIPARTITE.  Having  four  parts, 
or  divided  into  four  parts ;  as,  this  indenture 
quadripartite  made  between  A  B,  of  the 
one  part,  C  D,  of  the  second  part,  E  F, 
of  the  third  part,  and  Q  H,  of  the  fourth 
part. ' 

QUADROON.  A  person  who  is  de- 
scended from  a  white  person,  and  another 
person  who  has  an  equal  mixture  of  the 
European  and  African  blood.  2  Bailey,  558. 
Tide  Mulatto. 

QUADRUPLICATION,  pltuenng.  For- 
merly this  word  was  used  instead  of  sur- 
rebutter.    1  Bro.  Civ.  Law,  469,  n. 

QUJE  EST  EADEM,  pleading.  Which 
is  the  same. 

2.  When  the  defendant  in  trespass  justi- 
fies, that  the  trespass  justified  in  the  plea  is 
the  same  as  that  complained  of  in  the  decla- 
ration ;  this  clause  is  called  qua  est  eadem. 
Gould.  PI.  c.  3,  s.  79,  80. 

3.  The  form  is  as  follows  :  "  which  are 
the  same  assaulting,  beating  and  ill-treat- 
ing, the  said  John,  in  the  said  declaration 


mentioned,  and  whereof  the  said  John  hath 
above  thereof  complained  against  the  said 
James."  Vide  1  Saund.  14,  208,  n.  2 ;  2 
Id.  5,  a,  n.  3 ;  Arohb.  Civ.  PL  217. 

QILERE,  practice.  A  word  frequently 
used  to  denote  that  an  inquiry  ought  to 
be  made  of  a  doubtful  thing.  2  Lifl.  Ab. 
406. 

QU^SRENS  NON  INVENIT  PLE- 
GIUM,  practice.  The  plaintiff  has  not 
found  pledge.  The  return  made  by  the 
sheriff  to  a  writ  directed  to  him  with  this 
clause,  namely,  si  A  facerit  B  securum  de 
clamore  sua  prosequando,  when  the  plaintiff 
has  neglected  to  find  sufficient  security. 
f.  N.  B.  38. 

QU^ESTIO,  Rom.  civ.  law.  A  sort  of 
commission  (ad  quarendum)  to  inquire  into 
some  criminal  matter  given  to  a  magistrate 
or  citizen,  who  was  called  qucesitor  or  ancestor 
who  made  report  thereon  to  the  senate  or 
the  people,  as  the  one  or  the  other  appointed 
him.  In  progress,  he  was  empowered  (with 
the  assistance  of  a  counsel)  to  adjudge  the 
case )  and  the  tribunal  thus  constituted,  was 
called  qtUEstio.  This  special  tribunal  con- 
tinued in  use  until  the  end  of  the  Roman 
republio,  although  it  was  resorted  to,  during 
the  last  times  of  the  republic,  only  in  ex- 
traordinary cases. 

2.  The  manner  in  whioh  such  commis- 
sions were  constituted  was  this:  If  the 
matter  to  be  inquired  of,  was  within  the 
jurisdiction  of  the  comitia,  the  senate  on 
the  demand  of  the  consul  or  of  a  tribune 
or  of  one  of  its  members,  declared  by  a 
decree  that  there  was  cause  to  prosecute  a 
oitizen.  •  Then  the  consul  ex  auctoritate 
senahis  asked  the  people  in  comitia,  (rogabat 
rogatio)  to  enact  this  decree  into  a  law. 
The  comitia  adopted  it  either  simply,  or  with 
amendment,  or  they  rejected  it 

3.  The  increase  of  population  and  of 
crimes  rendered  this  method,  which  was 
tardy  at  best,  onerous  and  even  impractica- 
ble. In  the  year  A.  U.  C.  604  or  149  B.  C, 
under  the  consulship  of  Censorinus  and 
Manilius,  the  tribune  Calpurnius  Piso,  pro- 
cured the  passage  of  a  law  establishing  a 
questio  perpetua,  to  take  cognizance  of  the 
crime  of  extortion,  committed  by  Roman 
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magistrates  against  strangers  de  pecuniis 
repetundis.  Cic.  Brut.  27.  De  Off.  II.,  21 ; 
In  Verr.  IV.  25. 

4.  Many  such  tribunals  were  afterwards 
established,  such  as  Quaestiones  de  majes- 
tate,  de  ambitu,  de  peculatu,  de  vi,  de  soda- 
litiis,  &c.  Each  was  composed  of  a  certain 
number  of  judges  taken  from  the  senators, 
and  presided  over  by  a  praetor,  although 
he  might  delegate  his  authority  to  a  public 
officer,  who  was  called  judex  qucestionis. 
These  tribunals  continued  a  year  only ;  for 
the  meaning  of  the  word  perpetuus  is  (non 
interruptus,)  not  interrupted  during  the 
term  or  its  appointed  duration. 

5.  The  establishment  of  these  qucest tones, 
deprived  the  comitia  of  their  criminal  juris- 
diction, except  the  crime  of  treason ;  they 
were  in  fact  the  depositories  of  the  judicial 
power  during  the  sixth  and  seventh  centu- 
ries of  the  Roman  republic,  the  last  of 
which  was  remarkable  for  civil  dissentions, 
and  replete  with  great  public  transactions. 
Without  some  knowledge  of  the  constitu- 
tion of  the  Qu&stio  perpetua,  it  is  impossible 
to  understand  the  forensic  speeches  of 
Cicero,  or  even  the  political  history  of  that 
age.  But  when  Julius  Caesar,  as  dictator, 
sat  for  the  trial  of  Ligarius,  the  ancient 
constitution  of  the  republic  was  in  fact  de- 
stroyed, and  the  criminal  tribunals,  which 
had  existed  in  more  or  less  vigor  and  purity 
until  then,  existed  no  longer  but  in  name. 
Under  Augustus,  the  concentration  of  the 
triple  power  of  the  consuls,  pro-consuls  and 
tribunes,  in  his  person  transferred  to  him, 
as  of  course,  all  judicial  powers  and  autho- 
rities. 

QUAESTOR.  The  name  of  a  magistrate 
of  ancient  Rome. 

QUAKERS.     A  sect  of  Christians. 

2.  Formerly  they  were  much  persecuted 
on  account  of  their  peaceable  principles, 
which  forbade  them  to  bear  arms,  and  they 
were  denied  many  rights  because  they  re- 
fused to  make  corporal  oath.  They  are 
relieved  in  a  great  degree  from  the  conse- 
quent penalties  for  refusing  to  bear  arms ; 
and  their  affirmations  are  everywhere  in  the 
United  States,  as  is  believed,  taken  instead 
of  their  oaths. 

QUALIFICATION.  Having  the  requi- 
site qualities  for  a  thing ;  as,  to  be  president 
of  the  United  State's,  the  candidate  must 
possess  certain  qualifications.  See  President 
of  the  United  States. 

QUALIFIED.  This  term  is  frequently 
used  in  law.    A  man  has  a  qualified  pro- 


perty in  animals  ferae  naturae,  while  they 
remain  in  his  power,  but,  as  soon  as  they 
regain  their  liberty,  his  property  in  them  is 
lost.  A  man  has  a  qualified  right  to  recover 
property  of  which  he  is  not  the  owner,  but 
which  was  unlawfully  taken  out  of  his  pos- 
session. But  this  right  may  be  defeated 
by  the  owner  bringing  a  suit  or  claiming  the 
property.    Vide  Animals;  Trover. 

Qualified  fee,  estates.  One  which  has 
a  qualification  subjoined  to  it,  and  which 
must  be  determined  whenever  the  qualifica- 
tion annexed  to  it  is  at  an  end.  A  limitation 
to  a  man  and  his  heirs  on  the  part  of  his 
father,  affords  an  example  of  this  species 
of  estate.  Litt.  §  254 ;  2  Bouv.  Inst.  n. 
1695. 

Qualified  indorsement.  A  transfer 
of  a  bill  of  exchange  or  promissory  note  to 
an  indorsee,  without  any  liability  to  the  in- 
dorser ;  the  words  usually  employed  for  this 
purpose,  are  sans  recours,  without  recourse. 
1  Bouv.  Inst.  n.  1138. 

QUALITY,  persons.  The  state  or  con- 
dition of  a  person. 

2.  Two  oontrary  qualities  cannot  be  in . 
the  same  person  at  the  same  time.    Dig.  41, 
10,  4. 

3.  Every  one  is  presumed  to  know  the 
quality  of  the  person  with  whom  he  is  con- 
tracting. 

4.  In  the  United  States,  the  people 
happily  are  all  upon  an  equality  in  their 
civil  and  political  rights. 

Quality,  pleading.  That  which  distin- 
guishes one  thing  from  another  of  the  same 
kind. 

2.  It  is  in  general  necessary,  when  the 
declaration  alleges  an  injury  to  the  goods 
and  ohattels,  or  any  oontract  relating  to 
them,  that  the  quality  should  be  stated ; 
and  it  is  also  essential,  in  an  action  for  the 
recovery  of  real  estate,  that  its  quality 
should  be  shown ;  as,  whether  it  consists 
of  houses,  lands,  or  other  hereditaments, 
whether  the  lands  are  meadow,  pasture  or 
arable,  &c.  The  same  rule  requires  that, 
in  an  action  for  an  injury  to  real  property, 
the  quality  should  be  shown.  Steph.  PL 
214,  215.  Vide,  as  to  the  various  quali- 
ties, Ayl.  Pand.  [60.] 

QUAMDIU  SE  BENE  GESSEBIT. 
As  long  as  he  shall  behave  himself  well. 
A  clause  inserted  in  commissions,  when 
such  instruments  were  written  in  Latin,  to 
signify  the  tenure  by  which  the  officer  held 
his  office. 

QUANDO    ACeiDERINT,   pleading, 
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practice.  When  they  may  happen.  When 
a  defendant,  executor,  or  administrator 
pleads  plene  administravit,  the  plaintiff  may 
pray  to  have  judgment  of  assets  quando  ac- 
ciderint.  Bull.  N.  P.  169  ;  Bac.  Ab.  Ex- 
ecutor, M. 

2.  By  taking  a  judgment  in  this  form 
the  plaintiff  admits  that  the  defendant  has 
fully  administered  to  that  time.  1  Pet.  C. 
C.R.442,n.  Vide  11  Vin.  Ab.  379 ;  Com. 
Dig.  Pleader,  2  D  9. 

QUANTI  MINORIS.  The  name  of  a 
particular  action  in  Louisiana.  An  action 
quanti  minoris  is  one  brought  for  the  reduc- 
tion of  the  price  of  a  thing  sold,  in  conse- 
quence of  defects  in  the  thing  which  is  the 
object  of  the  sale. 

2.  Such  action  must  be  commenced 
within  twelve  months  from  the  date  of  the 
sale,  or  from  the  time  within  which  the  de- 
fect became  known  to  the  purchaser.  3 
Mart.  N.  S.  287  ;  11  Mart.  Lo.  R.  11. 

QUANTITY,  pleading.  That  which  is 
susceptible  of  measure. 

2.  It  is  a  general  rule  that,  when  the 
declaration  alleges  an  injury  to  goods  and 
chattels,  or  any  contract  relating  to  them, 
their  quantity  should  be  stated.  Gould  on 
PL  c.  4,  §  35.  And  in  actions  for  the  re- 
covery of  real  estate,  the  quantity  of  the 
land  should  be  specified.  Bract.  431,  a ; 
11  Co.  25  b>  55  aS  Doct.  PL  85,  86 ;  1 
East,  R.  441;  8  East,  R.  857;  13  East,  R. 
102 ;  Steph.  PL  314,  315. 

QUANTUM  DAMNIFICATUS,  equity 
practice.  An  issue  directed  by  a  court  of 
equity  to  be  tried  in  a  court  of  law,  to  as- 
certain by  a  trial  before  a  jury,  the  amount 
of  damages  suffered  by  the  non-perform- 
ance of  some  collateral  undertaking  which 
a  penalty  has  been  given  to  secure.  When 
such  damages  have  thus  been  ascertained, 
the  court  will  grant  relief  upon  their  pay- 
ment. Jer.  on  Jur.  477 ;  4  Bouv.  Inst.  n. 
3913. 

Quantum  meruit,  pleading.  As  much 
as  he  has  deserved.  When  a  person  em- 
ploys another  to  do  work  for  him,  without 
any  agreement  as  to  his  compensation,  the 
law  implies  a  promise  from  the  employer  to 
the  workman  that  he  will  pay  him  for  his 
services,  as  much  as  he  may  deserve  or 
merit.  In  such  case  the  plaintiff  may  suggest 
in  his  declaration  that  the  defendant  pro- 
mised to  pay  him  as  much  as  he  reasonably 
deserved,  and  then  aver  that  his  trouble 
was  worth  such  a  sum  of  money,  which 
the  defendant  has  omitted  to  pay.     This 


is  called  an  assumpsit  on  a  quantum  meruit. 
2  Bl.  Com.  162, 3 ;  1  Vin.  Ab.  346 ;  2  Phil. 
Ev.  82. 

2.  When  there  is  an  express  contract 
for  a  stipulated  amount  and  mode  of  com- 
pensation for  servioes,  the  plaintiff  cannot 
abandon  the  contract  and  resort  to  an  action 
for  a  quantum  meruit  on  an  implied  assump- 
sit. 18  John.  R.  169 ;  14  John.  R.  326  j 
10  Serg.  &  Rawle,  236.  Sed  vide  7  Cranch, 
299 ;  Stark.  R.  277 ;  S.  C.  Holt's  tf.  P. 
286  ;  10  John.  Rep.  36 ;  12  John.  R.  374 ; 
18  John.  R.  56, 94, 359 ;  14  John.  R.  326 : 
5M.  &W.  114;  4C.&P.  93;  4Sc.  N.S. 
374 ;  4  Taunt.  475 ;  1  Ad.  &  E.  333 ; 
Addis,  on  Contr.  214. 

Quantum  valebat,  pleading.  As  much 
as  it  was  worth.  When  goods  are  sold, 
without  specifying  any  price,  the  law  implies 
a  promise  from  the  buyer  to  the. seller  that 
he  will  pay  him  for  them  as  much  as  they 
were  worth. 

2.  The  plaintiff  may,  in  such  case,  sug- 
gest in  this  declaration  that  the  defendant 
promised  to  pay  him  as  much  as  the  said 
goods  were  worth,  and  then  aver  that  they 
were  worth  so  much,  which  the  defendant 
has  refused  to  pay.  Vide  the  authorities 
cited  under  the  article  Quantum  meruit. 

QUARANTINE,  commerce,  crim.  Jaw. 
The  space  of  forty  days,  or  a  less  quantity 
of  time,  during  which  the  crew  of  a  ship  or 
vessel  coming  from  a  port  or  place  infected 
or  supposed  to  be  infected  with  disease, 
are  required  to  remain  on  board  after  their 
arrival,  before  they  can  be  permitted  to 
land. 

2.  The  object  of  the  quarantine  is  to 
ascertain  whether  the  crew  are  infected  or 
not. 

3.  To  break  the  quarantine  without 
legal  authority  is  a  misdemeanor.  1  Russ. 
on  Cr.  133. 

4.  In  cases  of  insurance  of  ships,  the 
insurer  is  responsible  when  the  insurance 
extends  to  her  being  moored  in  port  24 
hours  in  safety,  although  she  may  have  ar- 
rived, if  before  the  24  hours  are  expired 
she  is  ordered  to  perform  quarantine,  if  any 
accident  contemplated  by  the  policy  occur 
1  Marsh,  on  Ins.  264. 

Quarantine,  inheritances,  rights.  The 
space  of*  forty  days  during  which  a  widow 
has  a  right  to  remain  in  her  late  husband's 
principal  mansion,  immediately  after  his 
death.  The  right  of  the  widow  is  also 
called  her  quarantine. 

2.    In  some,  perhaps  all  the  states  of  the 
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United  States,  provision  has  been  expressly 
made  by  statute  securing  to  the  widow  this 
right  for  a  greater  or  lesser  space  of  time. 
In  Massachusetts,  Mass.  Rev.  St.  411,  and 
New  York,  4  Kent,  Com.  62,  the  widow  is 
entitled  to  the  mansion  house  for  forty  days. 
In  Ohio,  for  one  year,  Walk.  Intr.  231, 324. 
In  Alabama,  Indiana,  Illinois,  Kentucky, 
Missouri,  New  Jersey,  Rhode  Island  and 
Virginia,  she  may  occupy  till  dower  is  as- 
signed ;  in  Indiana,  Illinois,  Kentucky, 
Missouri,  New  Jersey  and  Virginia,  she 
may  also  occupy  the  plantation  or  messuage. 
In  Pennsylvania  the  statute  of  9  Hen.  III., 
c.  7,  is  in  force,  Rob.  Dig.  176,  by  which 
it  is  declared  that  "  a  widow  shall  tarry  in 
the  chief  house  of  her  husband  forty  days 
after  his  death,  within  which  her  dower  shall 
be  assigned  her."  In  Massachusetts  the 
widow  is  entitled  to  support  for  forty  days ; 
in  North  Carolina  for  one  year. 

3.  Quarantine  is  a  personal  right,  for- 
feited by  implication  of  law,  by  a  second 
marriage.  Co.  Litt.  32.  See  Ind.  Rev.  L. 
209 ;  1  Virg.  Rev.  C.  170 ;  Ala.  L.  260  ; 
Misso.  St.  229  j  111.  Rev.  L.  237 ;  N.  J. 
Rev.  C.  397  j  1  Ken.  Rev.  L.  573.  See 
Bac.  Ab.  Dower,  B ;  Co.  Litt.  32,  b ;  Id. 
34,  b  ;  2  Inst.  16,  17. 

QUARE,  pleadings.    Wherefore. 

2.  This  word  is  sometimes  used  in  the 
writ  in  certain  actions,  but  is  inadmissible 
in  a  material  averment  in  the  pleadings,  for 
it  is  merely  interrogatory ;  and,  therefore, 
when  a  declaration  began  with  complaining 
of  the  defendant,  "wherefore  with  force, 
&c.  he  broke  and  entered"  the  plaintiff's 
close,  was  considered  ill.  Bac.  Ab.  Pleas, 
B  5,  4 ;  Gould  on  PI.  c.  3,  §  34. 

Quare  clausum  pregit.  Wherefore 
he  broke  the  close.  In  actions  of  trespass 
to  real  estate  the  defendant  is  charged  with 
breaking  the  closo  of  the  plaintiff.  For- 
merly the  original  writ  in  such  a  case  was 
a  writ  of  trespass  quare  clausum  fregit,  now 
the  charge  of  breaking  the  close  is  laid  in 
the  declaration.     See  Close;  Trespass. 

Quare  ejecit  infra  terminum.  Where- 
fore did  he  eject  within  the  term.  The 
name  of  a  writ  which  lies  for  a  lessee,  who 
has  been  turned  out  of  his  farm  before  the 
expiration  of  his  term  or  lease,  against  the 
feoffee  of  the  land,  or  the  lessor  who  ejects 
him.  This  has  given  way  to  the  action  of 
ejectment.     3  Bl.  Com.  207. 

Quare  impedit,  Eng.  eccl.  law.  The 
name  of  a  writ  directed  by  the  king  to  the 
sheriff,  by  which  he  is  required  to  oommand 


certain  persons  by  name  to  permit  him,  the 
king,  to  present  a  fit  person  to  a  certain 
church,  which  is  void,  and  which  belongs 
to  his  gift,  and  of  which  the  said  defendants 
hinder  the  king,  as  it  is  said,  and  unless,  Ac. 
then  to  summon,  &c.  the  defendants  so  that 
they  be  and  appear,  &o.     F.  N.  B.  74. 

Quare  obstruxit.  The  name  of  a  writ 
formerly  used  in  favor  of  one  who  having  a 
right  to  pass  through  his  neighbor's  grounds, 
was  prevented  enjoying  such  right,  because 
the  owner  of  the  grounds  had  obstructed 
the  way.     T.  L. 

QUARREL.  A  dispute;  a  difference. 
In  law,  particularly  in  releases,  which  are 
taken  most  strongly  against  the  releasor, 
when  a  man  releases  all  quarrels  he  is  said 
to  release  all  actions,  real  and  personal.  8 
Co.  153. 

QUARRY.  A  place  whence  stones  are 
dug  for  the  purpose  of  being  employed  in 
building,  making  roads,  and  the  like. 

2.  When  a  farm  is  let  with  an  open 
quarry,  the  tenant  may,  when  not  restrained 
by  his  contract,  take  out  the  stone,  but  he 
has  no  right  to  open  new  quarries.  Vide 
Mines;  Waste. 

QUART,  measures.  A  quart  is  a  liquid 
measure  containing  one-fourth  part  of  a 
gallon. 

QUARTER.  A  measure  of  length,  equal 
to  four  inches.     Vide  Measure. 

To  quarter.  A  barbarous  punishment 
formerly  inflicted  on  criminals  by  tearing 
them  to  pieces  by  means  of  four  horses,  one 
attached  to  each  limb. 

Quarter  day.  One  of  the  four  days 
of  the  year  on  which  rent  payable  quarterly 
becomes  due. 

Quarter  dollar,  money.  A  silver 
coin  of  the  United  States  of  the  value  of 
twenty-five  cents. 

2.  It  weighs  one  hundred  and  three  and 
one-eighth  grains.  Of  one  thousand  parts, 
nine  hundred  are  of  pure  silver  and  one 
hundred  of  alloy.  Act  of  January  18, 1837, 
s.  8  and  9,  4  Sharsw.  L.  U.  S.  2523,  4. 
Vide  Money. 

Quarter  eagle,  money.  A  gold  coin 
of  the  United  States  of  the  value  of  two 
dollars  and  a  half. 

2.  It  weighs  sixty-four  and  one-half 
grains.  Of  one  thousand  parts,  nine  hun- 
dred are  of  pure  gold,  and  one  hundred  of 
alloy.  Act  of  January,  18,  1837,  s.  8  and 
10,  4  Sharsw.  cont.  of  Story's  L.  U.  S. 
2523,4.    Vide  Money. 

Quarter  seal.     The  seal  kept  by  the 
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director  of  the  chancery  in  Scotland  is  so 
called.  It  is  in  the  shape  and  impression 
of  the  fourth  part  of  the  great  seal.  Bell's 
Scotch  Law  Diet.  h.  t. 

Quarter  sessions.  A  court  bearing 
this  name,  mostly  invested  with  the  trial 
of  criminals.  It  takes  its  name  from  sitting 
quarterly  or  once  in  three  months. 

2.  The  English  courts  of  quarter  ses- 
sions were  erected  during  the  reign  of 
Edward  III.  Vide  Stat.  36  Edward  III. ; 
Crabb's  Eng.  L.  278. 

Quarter  year.  In  the  computation  of 
time,  a  quarter  year  consists  of  ninety-one 
days.  Co.  Litt.  135  b ;  2  Roll.  Ab.  521, 
1.  40 ;  Rev.  Stat,  of  N.  Y.  part  1,  c.  19,  t. 
1,6  3. 

QUARTERING  OF  SOLDIERS.  The 
constitution  of  the  United  States,  Amendm. 
art.  3,  provides  that  "  no  soldier  shall  in 
time  of  peace  be  quartered,  in  any  house, 
without  the  consent  of  the  owner,  nor  in 
time  of  war  but  in  a  manner  to  be  pre- 
scribed by  law."  By  quartering  is  under- 
stood boarding  and  lodging  or  either. 
Encycl.  Amer.  h.  t. 

QUARTEROON.  One  who  has  had 
one  of  his  grand  parents  of  the  black  or 
African  race. 

QUARTO  DIE  POST.  The  fourth  day 
inclusive  after  the  return  day  of  the  writ  is 
so  called.  This  is  the  day  of  appearance 
given  ex  gratia  curias. 

TO  QUASH,  practice.  To  overthrow  or 
annul. 

2.  When  proceedings  are  clearly  irre- 
gular and  void  the  courts  will  quash  them, 
both  in  civil  and  criminal  cases  :  for  exam- 
ple, when  the  array  is  clearly  irregular,  as 
if  the  jurors  have  been  selected  by  persons 
not  authorized  by  law,  it  will  be  quashed. 
3  Bouv.  Inst.  n.  3342. 

3.  In  criminal  cases,  when  an  indict- 
ment is  so  defective  that  no  judgment  can 
be  given  upon  it,  should  the  defendant  be 
convicted,  the  court,  upon  application,  will 
in  general  quash  it ;  as  if  it  have  no  juris- 
diction of  the  offence  charged,  or  when  the 
matter  charged  is  not  indictable.  1  Burr. 
516,  543  ;  Andr.  $26.  When  the  applica- 
tion to  quash  is  made  on  the  part  of  the 
defendant,  the  court  generally  refuses  to 
quash  the  indictment  when  it  appears  some 
enormous  crime  has  been  committed.  Com. 
Dig.  Indictment,  H  j  Wils.  325 ;  1  Salk. 
372 ;  3  T.  R.  621 ;  6  Mod.  42 ;  3  Burr. 
1841 ;  5  Mod.  13  j  Bao.  Abr.  Indictment, 
K.     When  the  application  is  made  on  the 


part  of  the  prosecution,  the  indictment  will 
be  quashed  whenever  it  is  defective  so  that 
the  defendant  cannot  be  convicted,  and  the 
prosecution  appears  to  be  bona  fide.  If  the 
prosecution  be  instituted  by  the  attorney 
general,  he  may,  in  some  states,  enter  a 
nolle  prosequi,  which  has  the  same  effect. 
1  Dougl.  239,  240.  The  application  should 
be  made  before  plea  pleaded ;  Leach,  11 ; 
4  St.  Tr.  232 ;  1  Hale,  35  ;  Fost.  231 ;  and 
before  the  defendant's  recognizance  has 
been  forfeited.  1  Salk.  380.  Vide  Cos- 
seiur  Breve. 

QUASI.  A  Latin  word  in  frequent  use 
in  the  civil  law,  signifying  as  if,  almost.  It 
marks  the  resemblance,  and  supposes  a 
little  difference  between  two  objects.  Dig. 
b.  11,  t.  7, 1.  8,  §  1.  Civilians  use  the  ex- 
pressions quasi-contractus,  quasi-delictum, 
quasi-possessio,  quasi- traditio,  &c. 

Quabi-apfinity.  A  term  used  in  the 
civil  law  to  designate  the  affinity  which 
exists  between  two  persons,  one  of  whom 
has  been  betrothed  to  the  kindred  of  the 
other,  but  who  have  never  been  married. 
For  example,  my  brother  is  betrothed  to 
Maria,  and,  afterwards,  before  marriage  he 
dies,  there  then  exists  between  Maria  and 
me  a  quasi-affinity. 

2.  The  history  of  England  furnishes  an 
example  of  this  kind.  Catherine  of  Arra- 
gon  was  betrothed  to  the  brother  of  Henry 
VIII.  Afterwards  Henry  married  her,  and, 
under  the  pretence  of  this  quasi  affinity,  he 
repudiated  her,  because  the  marriage  was 
incestuous. 

Quasi-contbaotus.  A  term  used  in 
the  civil  law.  A  quasi-contract  is  the  act 
of  a  person,  permitted  by  law,  by  which  he 
obligates  himself  towards  another,  or  by 
which  another  binds  himself  to  him,  without 
any  agreement  between  them. 

2.     By  article  2272  of  the  Civil  Code  of 
Louisiana,  which  is  translated  from  article 
1371  of  the  Code  Civil,  quasi-contracts  are 
defined  to  be  "  the  lawful  and  purely  volun- 
tary acts  of  a  man,  from  which  there  results 
any  obligation  whatever  to  a  third  person, 
and  sometimes  a  reciprocal  obligation  be- 
tween the  parties."     In  contracts,  it  is  the 
consent  of   the  contracting  parties  which 
produces  the  obligation ;  in  quasi-contracts 
no  oonsent  is  required,  and  the  obligation 
arises  from  the  law  or  natural  equity,  on 
the    facts  of   the  case.     These  acts  are 
called    quasi-contracts,    because,    without 
being  contracts,  they  bind  the  parties  as 
I  contracts  do. 
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3.  Quasi-contracts  may  be  multiplied 
almost  to  infinity.  They  are,  however)  di- 
vided into  five  classes:  such  as  relate  to 
the  voluntary  and  spontaneous  management 
of  the  affairs  of  another,  without  authority ; 
the  administration  of  tutorship ;  the  manage- 
ment of  common  property;  the  acquisition 
of  an  inheritance;  and  the  payment  of  a 
sum  of  money  or  other  thing  by  mistake, 
when  nothing  was  due. 

4. — 1.  Negotiorum  gestio.  When  a  man 
undertakes,  of  his  own  accord,  to  manage 
the  affairs  of  another,  the  person  assuming 
the  agency  contracts  the  tacit  engagement 
to  continue  it,  and  complete  it,  until  the 
owner  shall  be  in  a  condition  to  attend  to  it 
himself.  The  obligation  of  such  a  person  is, 
1st.  To  act  for  the  benefit  of  the  absentee. 
2d.  He  is  commonly  answerable  for  the 
slightest  neglect.  3d.  He  is  bound  to  ren- 
der an  account  of  his  management.  Equity 
obliges  the  proprietor,  whose  business  has 
been  well  managed,  1st.  To  comply  with 
the  engagements  contracted  by  the  manager 
in  his  name.  2d.  To  indemnify  the  manager 
in  all  the  engagements  he  has  contracted. 
3d.  To  reimburse  him  all  useful  and  neces- 
sary expenses. 

5. — 2.  Tutorship  or  guardianship,  is  the 
second  kind  of  quasi-contracts,  there  being 
no  agreement  between  the  tutor  and  minor. 

6. — 3.  When  a  person  has  the  manage- 
ment of  a  common  property  owned  by  him- 
self and  others,  not  as  partners,  he  is  bound 
to  account  for  the  profits,  and  is  entitled  to 
be  reimbursed  for  the  expenses  which  he 
has  sustained  by  virtue  of  the  quasi-contract 
which  is  created  by  his  act,  called  cammunio 
bomrum. 

7. — 4.  The  fourth  class  is  the  aditio 
fuereditatu,  by  which  the  heir  is  bound  to 
pay  the  legatees,  who  cannot  be  said  to 
have  any  contract  with  him  or  with  the 
deceased. 

8. — 5.  Indebiti  solutio,  or  the  payment 
to  one  of  what  is  not  due  to  him,  if  made 
through  any  mistake  in  fact,  or  even  in  law, 
entitles  him  who  made  the  payment  to  an 
action  against  the  receiver  for  repayment, 
condictio  indebiti.  This  action  does  not  lie, 
1.  If  the  sum  paid  was  due  ex  equitate,  or 
by  a  natural  obligation.  2.  If  he  who  made 
the  payment  knew  that  nothing  was  due, 
for  qui  consulto  dot  quod  non  debebat,  pra- 
sumitur  donate. 

9.  Each  of  these  quasi-contracts  has  an 
affinity  with  some  contract;  thus  the  ma- 
nagement of  the  affairs  of  another  without 


authority,  and  tutorship,  are  compared  to  a 
mandate ;  the  community  of  property,  to  a 
partnership ;  the  acquisition  of  an  inherit- 
ance, to  a  stipulation ;  and  the  payment  of 
a  thing  which  is  not  due,  to  a  loan. 

10.  All  persons,  even  infants  and  per- 
sons destitute  of  reason,  who  are  conse- 
quently incapable  of  consent,  may  be  obliged 
by  the  quasi-contract,  which  results  from 
the  act  of  another,  and  may  also  oblige 
others  in  their  favor ;  for  it  is  not  consent 
which  forms  these  obligations;  they  are 
contracted  by  the  act  of  another,  without 
any  act  on  our  part.  The  use  of  reason  is 
indeed  required  in  the  person  whose  act 
forms  the  quasi-contract,  but  it  is  not  re- 
quired in  the  person  by  whom  or  in  whose 
favor  the  obligations  which  result  from  it 
are  contracted.  For  instance,  if  a  person 
undertakes  the  business  of  an  infant  or  a 
lunatic;  this  is  a  quasi-contract,  which 
obliges  the  infant  or  the  lunatic  to  the  per- 
son ,  undertaking  his  affairs,  for  what  he 
has  beneficially  expended,  and  reciprocally 
obliges  the  person  to  give  an  account  of  his 
administration  or  management. 

11.  There  is  no  term  in  the  common  law 
which  answers  to  that  of  quasi-contract; 
many  quasi-contracts  may  doubtless  be 
classed  among  implied  contracts;  there  is, 
however,  a  difference  between  them,  which 
an  example  will  make  manifest.  In  case 
money  should  be  paid  by  mistake  to  a  minor, 
it  may  be  recovered  from  him  by  the  civil 
law,  because  his  consent  is  not  necessary  to 
a  quasi-contract ;  but  by  the  common  law, 
if  it  can  be  recovered,  it  must  be  upon  an 
agreement  to  which  the  law  presumes  he 
has  consented,  and  it  is  doubtful,  upon 
principle,  whether  such  recovery  could  be 
had. 

See  generally,  Just.  Inst.  b.  3,  t.  28 ; 
Dig.  b.  3,  tit.  0 ;  Ayl.  Pand.  b.  4,  tit.  31 ; 
1  Bro.  Civil  Law,  386 ;  Ersk.  Pr.  Laws  of 
Scotl.  b.  3,  tit.  3,  s.  16;  Pardessus,  Dr. 
Com.  n.  192,  et  seq, ;  Poth.  Ob.  n.  113,  et 
seq. ;  Merlin,  R6p..  mot  Quasi-contract; 
Menestrier,  Lecons  Elcm.  du  Droit  Civil 
Romain,  liv.  3,  tit.  28 ;  Civil  Code  of  Lou- 
isiana, b.  3,  tit.  .5 ;  Code  Civil,  liv.  3,  tit.  4, 
c.  1. 

Quasi  corporations.  This  term  is  ap- 
plied to  such  bodies  or  municipal  societies, 
which,  though  not  vested  with  the  general 
powers  of  corporations,  are  yet  recognized 
by  statutes  or  immemorial  usage,  as  persons 
or  aggregate  corporations,  with  precise  du- 
ties which  may  be  enforced,  and  privileges 
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which  may  be  maintained  by  suits  at  law. 
They  may  be  considered  qua  corporations, 
with  limited  powers,  coextensive  with  the 
duties  imposed  upon  them  by  statute  or 
usage;  but  restrained  from  a  general  use 
of  the  authority,  which  belongs  to  those 
metaphysical  persons  by  the  common  law. 

2.  Among  quasi  corporations  may  be 
ranked  towns,  townships,  parishes,  hundreds, 
and  other  political  divisions  of  counties, 
which  are  established  without  an  express 
charter  of  incorporation ;  commissioners  of  a 
county,  supervisors  of  highways,  overseers 
of  the  poor,  loan  officers  of  a  county,  and 
the  like,  who  are  invested  with  corporate 
powers  sub  modo,  and  for  a  few  specified 
purposes  only.  But  not  such  a  body  as  the 
general  assembly  of  the  Presbyterian  church, 
which  has  not  the  capacity  to  sue  and  be 
sued.  4  Whart.  531.  See  2  Kent,  Com. 
224 ;  Aug.  on  Corp.  16 ;  13  Mass.  192 ; 
18  John.  R.  422 ;  1  Cowen,  R.  258,  and 
the  note ;  2  Wend.  R.  109 ;  7  Mass.  R. 
187 ;  2  Pick.  R.  352 ;  9  Mass.  Rep.  250 ; 
1  Greenl.  R.  363 ;  2  John.  Ch.  Rep.  325 ; 
1  Cowen,  680 ;  4  Wharton,  R.  531,  598. 

Quasi  deliot,  civil  law.  An  act  where- 
by a  person,  without  malice,  but  by  fault, 
negligence  or  imprudence  not  legally  ex- 
cusable, causes  injury  to  another. 

2.  A  quasi  delict  may  be  public  or  pri- 
vate; the  neglect  of  the  affairs  of  a  com- 
munity, when  it  is  our  duty  to  attend  to 
them,  may  be  a  crime;  the  neglect  of  a 
private  matter,  under  similar  circumstances, 
may  be  the  ground  of  a  civil  action.  Bowy. 
Mod.  C.  L.  c.  43,  p.  265. 

Quasi  offences,  torts,  civil  law.  Those 
acts  which,  although  not  committed  by  the 
persons  responsible  for  them,  are  by  implica- 
tion of  law  supposed  to  have  been  committed 
by  their  command,  by  other  persons  for 
whom  they  are  answerable.  They  are  also 
injuries  which  have  been  caused  by  one  per- 
son to  another,  without  any  intention  to 
hurt  them. 

2.  Of  the  first  class  of  quasi  offences  are 
the  injuries  occasioned  by  agents  or  servants 
in  the  exercise  of  their  employments.  A 
master  is,  therefore,  liable  to  be  sued  for 
injuries  occasioned  by  the  neglect  or  unskil- 
fulness  of  his  servant  while  in  the  course  of 
his  employment,  though  the  act  was  obvi- 
ously tortious  and  against  the  master's  con- 
sent ;  as,  for  fraud,  deceit,  or  other  wrongful 
act.  1  Salk.  280 ;  Cro.  Jac.  473 ;  1  Str. 
653 ;  Roll.  Abr.  95, 1.  15 ;  1  East,  106 ;  2 
H.  Bl.  442 ;  3  Wills.  313 ;  2  Bl.  Rep.  845; 


5  Binn.  540 ;  sed  vide,  Com.  Dig.  tit.  Action 
on  the  case  for  deceit,  B.  A  master  is  liable 
for  a  servant's  negligent  driving  of  a  carriage 
or  navigating  a  ship ;  1  East,  105 ;  or  for  a 
libel  inserted  in  a  newspaper  of  which  de- 
fendant was  proprietor.  1  B.  k  P.  409. 
The  master  is  also  liable  not  only  for  the 
acts  of  those  immediately  employed  about 
him,  but  even  for  the  acts  of  a  sub-agent, 
however  remote,  if  committed  in  the  course 
of  his  service ;  1  Bos.  &  P.  404 ;  6  T.  R. 
411 ;  and  a  corporate  oompany  are  liable  to 
be  sued  for  the  wrongful  acts  of  their  ser- 
vants 3  3  Camp.  403 ;  when  not,  see  4  M.  & 
S.  27. 

3.  But  the  wrongful  or  unlawful  acts 
must  be  committed  in  the  course  of  the 
servant's  employment,  and  while  the  servant 
is  acting  as  such ;  therefore  a  person  who 
hires  a  post  chaise  is  not  liable  for  the 
negligence  of  the  driver,  but  the  action 
must  be  against  the  driver  or  owner  of  the 
chaise  and  horses.  5  Esp.  Cas.  35  ;  4  Barn. 

6  A.  409 ;  sed  vide  1  B.  &  P.  409. 

4.  A  master  is  not  in  general  liable  for 
the  criminal  acts  of  his  servant  wilfully 
committed  by  him.  2  Str.  885.  Neither 
is  he  liable  if  his  servant  wilfully  commit 
an  injury  to  another ;  as  if  a  servant  wil- 
fully drive  his  master's  carriage  against 
another's,  or  ride  or  beat  a  distress  damage 
feasant.  1  East.  106 ;  Rep.  T.  Hard.  87  ; 
3  Wils.  217 ;  1  Salk.  289 ;  2  Roll.  Abr. 
553 ;  4  B.  &  A.  590.  In  some  cases, 
however,  where  it  is  the  duty  of  the  master 
to  see  that  the  servant  acts  correctly,  he 
may  be  liable  criminally  for  what  the  ser- 
vant has  done ;  as  where  a  baker's  servant 
introduced  noxious  materials  in  his  bread. 
3  M.  &  S.  11  ;  Ld.  Raymond,  264 ;  4  Camp. 
12.  And  on  principles  of  publio  polioy,  a 
sheriff  is  liable  civilly  for  the  trespass, 
extortion,  or  other  wilful  misconduct  of  his 
bailiff.  2  T.  Rep.  154;  3  Wils.  317;  8 
T.  R.  431. 

5.  In  Louisiana,  the  father,  or  after  his 
decease,  the  mother  is  responsible  for  the 
damages  occasioned  by  their  minor  or 
unemancipated  children,  residing  with  them, 
or  placed  by  them  under  the  care  of  other 
persons,  reserving  to  them  recourse  against 
those  persons.  Code  art.  2297.  The 
curators  of  insane  persons  are  answerable 
for  the  damage  occasioned  by  those  under 
their  care.  Id.  2298.  Masters  and  em- 
ployers are  answerable  for  the  damage 
occasioned  by  their  servants  and  overseers, 
in  the  exercise  of  the  functions  in  which 
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they  are  employed ;  teachers  and  artisans, 
for  the  damage  caused  by  their  scholars 
and  apprentices,  while  under  their  superin- 
tendence. In  the  above  oases  responsibility 
attaches,  when  the  masters  or  employers, 
teachers  and  artisans,  might  have  prevented 
the  act  which  caused  the  damage,  and  have 
not  done  it.  Id.  2299.  The  owner  of  an 
animal  is  answerable  for  the  damage  he  has 
caused ;  but  if  the  animal  has  been  lost  or 
strayed  more  than  a  day,  he  may  discharge 
himself  from  this  responsibility,  by  aban- 
doning him  to  the  person  who  has  sustained 
the  injury ;  except  where  the  master  has 
turned  loose  a  dangerous  or  noxious  animal ;' 
for  then  he  must  pay  all  the  harm  done 
without  being  allowed  to  make  the  aban- 
donment.    Id.  2301. 

Quasi  partners.  Partners  of  lands, 
goods,  or  chattels,  who  are  not  actual  part- 
ners, are  sometimes  so  called.  Poth.  Be 
Society,  App.  n.  184.     Vide  Part  owners. 

Quasi  posthumous  child,  civil  law. 
One  who,  born  during  the  life  of  his  grand- 
father, or  other  male  ascendant,  was  not 
his  heir  at  the  time  he  made  his  testament, 
but  who  by  the  death  of  his  father  became 
his  heir  in  his  lifetime.  Inst.  2,  13,  2  3 
Die.  28,  3, 13. 

Quasi  purchase.  This  term  is  used  in 
the  civil  law  to  denote  that  a  thing  is  to  be 
oonsidered  as  purchased  from  the  presumed 
consent  of  the  owner  of  the  thing  ;  as,  if  a 
man  should  consume  a  cheese,  which  is  in 
his  possession  and  belonging  to  another, 
with  an  intent  to  pay  the  price  of  it  to  the 
owner,  the  consent  of  the  latter  will  be 
presumed,  as  the  cheese  would  have  been 
spoiled  by  keeping  it  longer.  Wolff,  Dr. 
de  la  Nat.  §  691. 

Quasi  tradition,  civil  law.  A.  term 
used  to  designate  that  a  person  is  in  the 
use  of  the  property  of  another,  which  the 
latter  suffers  and  does  not  oppose.  Lee. 
Elem.  §  396.  It  also  signifies  the  act  by 
which  the  right  of  property  is  ceded  in  a 
thing  to  a  person  who  is  in  possession  of  it ; 
as,  if  I  loan  a  boat  to  Paul,  and  deliver  it  to 
trim,  and  afterwards  I  sell  him  the  boat,  it 
is  not  requisite  that  he  should  deliver  the 
boat  to  me,  to  be  again  delivered  to  him ; 
there  is  a  quasi  tradition  or  delivery. 

QUATUORVIRI.  Among  the  Romans 
these  were  magistrates  who  had  the  care 
and  inspection  of  roads.     Dig.  1,  2,  3,  30. 

QUAY,  estates.  A  wharf  at  which  to 
load  or  land  goods,  sometimes  spelled  key. 

2.     In  its  enlarged  sense  the  word  quay. 


means  the  whole  space  between  the  first 
row  of  houses  of  a  city,  and  the  sea  or  river  t 
5  L.  R.  152,  215.  So  much  of  the  quay 
as  is  requisite  for  the  public  use  of  loading 
and  unloading  vessels,  is  public  property, 
and  cannot  be  appropriated  to  private  use, 
but  the  rest  may  be  private  property.  Id. 
201. 

QUE  EST  MESME.  Which  is  the  same. 
Vide  Qua  est  eadem. 

Que  estate.  These  words  literally 
translated  signify  quern  statum,  or  wMch 
estate.  At  common  law,  it  is  a  plea  by 
which  a  man  prescribes  in  himself  and  those 
whose  estate  he  holds.  2  Bl.  Com.  270 ; 
18  Vin.  Ab.  133-140 ;  2  Tho.  Co.  Litt. 
203 ;  Co.  Litt.  121  a ;  Hardress,  459  ;  2 
Bouv.  Inst.  n.  499. 

QUEAN.  A  worthless  woman  ;  a 
strumpet.  The  meaning  of  this  word, 
which  is  now  seldom  used,  is  said  not  to 
be  well  ascertained.  2  Roll.  Ab.  296: 
Bac.  Ab.  Slander,  U  3. 

QUEEN.  There  are  several  kinds  of 
queens  in  some  countries.  1.  Queen  reg- 
nant, is  a  woman  who  possesses  in  her  own 
right  the  executive  power  of  the  country. 

2.  Queen  oonsort,  is  the  wife  of  a  king. 

3.  Queen  dowager  is  the  widow  of  a  king; 
In  the  United  States  there  is  no  one  with 
this  title. 

QUERELA.  An  action  preferred  in 
any  court  of  justice,  in  which  the  plaintiff 
was  called  querens  or  complainant,  and  his 
brief,  complaint,  or  declaration,  was  called 
querela.     Jacob's  Diet.  h.  t. 

QUESTION,  punishment,  crim.  law.  A 
means  sometimes  employed,  in  some  coun- 
tries, by  means  of  torture,  to  compel  sup- 
posed great  criminals  to  disclose  their 
accomplices,  or  to  acknowledge  their  crimes. 

2.  This  torture  is  called  question, 
because,  as  the  unfortunate  person  accused 
is  made  to  suffer  pain,  he  is  asked  questions 
as  to  his  supposed  crime  or  accomplices. 
The  same  as  torture.  This  is  unknown  in 
the  United  States.  See  Poth.  Procedure 
Criminelle,  sect.  5,  art.  2,  §  3. 

Question,  evidence.  An  interrogation 
put  to  a  witness,  requesting  him  to  declare 
the  truth  of  certain  facts  as  far  as  he 
knows  them.   . 

2.  Questions  are  either  general  or 
leading.  By  a  general  question  is  meant 
such  an  one  as  requires  the  witness  to  state 
all  he  knows  without  any  suggestion  being 
made  to  him,  as  who  gave  the  blow  ? 

3.  A  leading   question  is   one-  which 
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leads  the  mind  of  the  witness  to  the  answer, 
or  suggests  it  to  him,  as  did  A  B  give  the 
blow? 

4.  The  Romans  called  a  question  by 
which  the  fact  or  supposed  fact  which  the 
interrogator  expected,  or  wished  to  find 
asserted,  in  and  by  the  answer  made  to  the 
proposed  respondent,  a  suggestive  interro- 
gation, as,  is  not  your  name  A  B?  Vide 
Leading  Question. 

Question,  practice.  A  point  on  which 
the  parties  are  not  agreed,  and  which  is  sub- 
mitted to  the  decision  of  a  judge  and  jury. 

2.  When  the  doubt  or  difference  arises 
as  to  what  the  law  is  on  a  certain  state  of 
facts,  this  is  said  to  be  a  legal  question, 
and  when  the  party  demurs,  this  is  to  be 
decided  by  the  court ;  when  it  arises  as  to 
the  truth  or  falsehood  of  facts,  this  is  a 
question  of  fact,  and  is  to  be  decided  by 
the  jury. 

QUESTOR  or  QUiESTOR,  civil  law. 
A  name  whioh  was  given  to  two  distinct 
classes  of  Roman  offioers.  One  of  which 
was  called  quastores  classici,  and  the  other 
quscstores  parrioidii. 

2.  The  qusestores  classici  were  officers 
entrusted  with  the  care  of  the  public 
money.  Their  duties  consisted  in  making 
the  necessary  payments  from  the  serarium, 
and  receiving  the  public  revenues.  Of  both, 
they  had  to  keep  correct  accounts  in  their 
tabula  publico*.  Demands  which  any  one 
might  have  on  the  SBrarium,  and  outstanding 
debts  were  likewise  registered  by  them. 
Fines  to  be  paid  to  the  public  treasury  were 
registered  and  exacted  by  them.  They 
were  likewise  to  provide  proper  acco- 
modations for  foreign  ambassadors  and 
such  persons  as  were  connected  with  the 
republic  by'  ties  of  public  hospitality. 
Lastly,  they  were  charged  with  the  care  of 
the  burials  and. monuments  of  distinguished 
men,  the  expenses  for  whioh  had  been 
decreed  by  the  senate  to  be  paid  by  the 
treasury.  Their  number  at  first  was  confined 
to  two,  but  this  was  afterwards  increased 
as  the  empire  became  extended.  There 
were  questors  of  cities,  provinces,  and 
q ues tors  of  the  army,  the  latter  were  in 
fact  paymasters. 

3.  The  quest  ores  parricidii  were  public 
accusers,  two  in  number,  who  conducted 
the  accusation  of  persons  guilty  of  murder 
or  any  other  capital  offence,  and  carried  the 
sentence  into  execution.  They  ceased  to 
be  appointed  at  an  early  period.  Smith's 
Die.  Gr.  and  Rom.  Antiq.  h.  v. 


QUI  TAM,  remedies.  Who  as  well. 
When  a  statute  imposes  a  penalty,  for  the 
doing  or  not  doing  an  act,  and  gives  that 
penalty  in  part  to  whosoever  will  sue  for 
the  same,  and  the  other  part  to  the  com- 
monwealth, or  some  charitable,  literary,  or 
other  institution,  and  makes  it  recoverable 
by  action,  such  actions  are  called  qui  tarn 
actions,  the  plaintiff  describing  himself  as 
suing  as  well  for  the  commonwealth,  for 
example,  as  for  himself.  Espin.  on  Pen. 
Act.  5,  6 ;  1  Vin.  Ab.  197 ;  1  Salk.  J29 
n. ;  Bac.  Ab.  h.  t. 

QUIA,  pleadings.  Because.  This  word 
is  considered  a  term  of  affirmation.  It  is 
sufficiently  direct  and  positive  for  intro- 
ducing a  material  averment.  1  Saund.  117, 
n.  4 ;  Com.  Dig.  Pleader,  c.  77. 

Quia  emptores.  A  name  sometimes 
given  to  the  English  Statute  of  Westmin- 
ster, 3,  13  Edw.  L,  c.  1,  from  its  initial 
words.     2  Bl.  Com.  91. 

Quia  timet,  remedies.  Because  he  fears 
According  to  Lord  Coke,  "  there  be  six 
writs  of  law  that  may  bo  maintained  quia 
timet,  before  any  molestation,  distress,  or 
impleading ;  as.  1.  A  man  may  have  his 
writ  or  mesne,  before  he  be  distrained.  2. 
A  warrantia  chartcs,  before  he  be  impleaded. 
3.  A  monstraverunt,  before  any  distress  or 
vexation.  4.  An  audita  querela,  before 
any  execution  sued.  5.  A  curia  claudenda, 
before  any  default  of  inclosurc.  6.  A  ne 
injuste  vexes,  before  any  distress  or  molesta- 
tion. And  these  are  called  brevia  antici- 
pantia,  writs  of  prevention."  Co.  Litt.  100 ; 
and  see  7  Bro.  P.  C.  125. 

2.  These  writs  are  generally  obsolete. 
In  chancery,  when  it  is  contemplated  to 
prevent  an  expected  injury,  a  bill  quia 
timet  (q.  v.)  is  filed.  Vide  1  Fonb.  41 ;  18 
Vin  Ab.  141;  4  Bouv.  Inst.  n.  3801,  et 
seq.;  Bill  quia  timet. 

QUIBBLE.  A  slight  difficulty  raised 
without  necessity  or  propriety  ;  a  cavil. 

2.  'No  justly  eminent  member  of  the 
bar  will  resort  to  a  quibble  in  his  argument. 
It  is  contrary  to  his  oath,  which  is  to  be 
true  to  the  court  as  well  as  to  the  client ; 
and  bad  policy,  because  by  resorting  to  it, 
he  will  lose  his  character  as  a  man  of 
probity. 

QUICK  WITH  CHILD,  or  QUICK- 
ENING, med.  jurisp.  The  motion  of  the 
foetus,  when  felt  by  the  mother,  is  called 
quickening,  and  the  mother  is  then  said  to 
be  quick  with  child.  1  Beck's  Med.  Jurisp 
172 ;  1  Russ.  on  Cr.  553. 


416 


QUI 


QUO 


2.  This  happens  at  different  periods 
of  pregnancy  in  different  women,  and  in 
different  circumstances,  but  most  usually 
about  the  fifteenth  or  sixteenth  week  after 
conception.     3  Camp.  Rep.  97. 

3.  It  is  at  this  time  that  in  law,  life 
(q.  v.)  is  said  to  commence.  By  statute, 
a  distinction  is  made  between  a  woman 
quick  with  child,  and  one  who,  though 
pregnant,  is  not  so,  when  she  is  said  to  be 
privement  enceinte,  (q.  v.)  1  Bl.  Com. 
129. 

4.  Procuring  the  abortion  (q.  v.)  of  a 
woman  quick  with  child,  is  a  misdemeanor. 
When  a  woman  is  capitally  convicted,  if 
she  be  enceinte,  it  is  said  by  Lord  Hale,  2 
P.  C.  413,  that  unless  she  be  quick  with 
child,  it  is  no  cause  for  staying  execution, 
but  that  if  she  be  enceinte,  and  quick  with 
child,  she  may  allege  that  fact  in  retarded 
tionem  executionis.  The  humanity  of  the 
law  of  the  present  day  would  scarcely  sanc- 
tion the  execution  of  a  woman  whose  preg- 
nancy was  undisputed,  although  she  might 
not  be  quick  with  child ;  for  physiologists, 
perhaps  not  without  reason,  think  the  child 
is  a  living  being  from  the  moment  of  con- 
ception. 1  Beck,  Med.  Jur.  291  j  Guy, 
Med.  Jur.  86,  87. 

QUID  PRO  QUO.  This  phrase  signi- 
fies verbatim,  what  for  what.  It  is  applied 
to  the  consideration  of  a  contract.  See  Co. 
Litt.  47,  b ;  7  Mann.  &  Gr.  998. 

QUID  AM,  French  law.  ,  Some  one; 
somebody.  This  Latin  word  is  used  to 
express  an  unknown  person,  or  one  who 
cannot  be  named. 

2.  A  quidam  is  usually  described  by 
the  features  of  his  face,  the  color  of  his 
hair,  his  height,  his  clothing,  and  the  like 
in  any  process  which  may  be  issued  against 
him.  Merl.  Repert.  h.  t.j  Encyclopedic, 
h.  t. 

3.  A  warrant  directing  the  officer  to 
arrest  the  "associates"  of  persons  named, 
without  naming  them,  is  void.  3  Munf. 
458. 

QUIET  ENJOYMENT.  In  leases  there 
are  frequently  covenants  by  which  the  les- 
sor agrees  that  the  lessee  shall  peaceably 
enjoy  the  premises  leased ;  this  is  called  a 
covenant  for  quiet  enjoyment.  This  cove- 
nant goes  to  the  possession  and  not  to  the 
title.  3  John.  471 ;  5  John.  120 ;  2  Dev. 
R.  388  ;  3  Dev.  R.  200.  A  covenant  for 
quiet  enjoyment,  does  not  extend  as  far  as 
a  covenant  of  warranty.     1  Aik.  233. 

2.    The  covenant  for  quiet  enjoyment  is 


broken  only  by  an  entry,  or  lawful  expul- 
sion from,  or  some  actual  disturbance  in, 
the  possession.  3  John.  471 ;  15  John. 
483 ;  8  John.  198  ;  7  Wend.  281 ;  2  Hill, 
105  ;  2  App.  R.  251 ;  9  Mete.  63 ;  4  Whart. 
86 ;  4  Cowen,  340.  But  the  tortious  entry 
of  the  covenantor,  without  title,  is  a  breach 
of  the  covenant  for  quiet  enjoyment.  7 
Jolro.  876. 

QUIETUS,  Eng.  law.  A  discharge ;  an 
acquittance. 

2.  It  is  an  instrument  by  the  clerk  of 
the  pipe,  and  auditors  in  the  exchequer,  as 
proof  of  their  acquittance  or  discharge  to 
accountants.     Cow.  Int.  h.  t. 

QUINTAL.  A  weight  of  one  hundred 
pounds 

QUINTO  EXACTUS,  Eng.  law.  The 
fifth  call  or  last  requisition  of  a  defendant 
sued  to  outlawry. 

QUIT  CLAIM,  conveyancing.  By  the 
laws  of  Connecticut,  it  is  the  common  prac- 
tice there  for  the  owner  of  land  to  execute 
a  quit  claim  deed  to  a  purchaser  who  has 
neither  possession  nor  pretence  of  claim, 
and  as  by  the  laws  of  that  state  the  de- 
livery of  the  deed  amounts  to  the  delivery 
of  possession,  this  operates  as  a  conveyance 
without  warranty.  It  is,  however,  essential 
that  the  land  should  not,  at  the  time  of  the 
conveyance,  be  in  the  possession  of  a  stran- 
ger, holding  adversely  to  the  title  of  the 
grantor.  1  Swift's  Dig.  133  :  2  N.  H.  R. 
402  ;  1  Cowen,  613  ;  and  vide  Release. 

Quit  claim,  contracts.  A  release  or 
acquittal  of  a  man  from  all  claims  which 
the  releasor  has  against  him. 

Quit  rent.  A  rent  paid  by  the  tenant 
of  the  freehold,  by  which  he  goes  quit  and 
free ;  that  is,  discharged  from  any  other 
rent.     2  Bl.  Com.  42. 

2.  In  England,  quit  rents  were  rents 
reserved  to  the  king  or  a  proprietor,  on  an 
absolute  grant  of  waste  land,  for  which  a 
price  in  gross  was  at  first  paid,  and  a  mere 
nominal  rent  reserved  as  a  feudal  acknow- 
ledgment of  tenure.  Inasmuch  as  no  rent 
of  this  description  can  exist  in -the  United 
States,  when  a  quit  rent  is  spoken  of,  some 
other  interest  must  be  intended.     5  Call, 

_  • 

R.  364.  A  perpetual  rent  reserved  on  a 
conveyance  in  fee  simple,  is  sometimes  known 
by  the  name  of  quit  rent  in  Massachusetts. 
1  Hill.  Ab.  150.  See  Ground  Rent;  Rent. 
QUO  ANIMO.  The  intent ;  the  mind 
with  which  a  thing  has  been  done ;  as,  the 
quo  animo  with  which  the  words  were 
spoken  may  be  shown  by  the  proof  of  con- 
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venations  of  the  defendant  relating  to  the 
original  defamation.     19  Wend.  296. 

Quo  jure,  writ  of,  Engl.  law.  The 
name  of  a  writ  commanding  the  defendant 
to  show  by  what  right  he  demands  common 
of  pasture  in  the  land  of  the  complainant 
who  claims  to  have  a  fee  in  the  same.  F. 
N.  B.  299. 

Quo  minus.  The  name  of  a  writ.  In 
England,  when  the  king's  debtor  is  sued  in 
the  court  of  the  exchequer,  he  may  sue  out 
a  writ  of  quo  minus,  in  which  he  suggests 
that  he  is  the  king's  debtor,  and  that  the 
defendant  has  done  him  the  injury  or  da- 
mage oomplained  of,  quo  minus  sufficiens 
existit,  by  which  he  is  less  able  to  pay  the 
king's  debt.  This  was  originally  requisite 
in  order  to  give  jurisdiction  to  the  court  of 
exchequer,  but  now  this  suggestion  is  a 
mere  form.     3  81.  Com.  46. 

Quo  warranto,  remedies.  By  what 
authority  or  warrant.  The  name  of  a  writ 
issued  in  the  name  of  a  government  against 
any  person  or  corporation  that  usurps  any 
franchise  or  office,  commanding  the  sheriff 
of  the  county  to  summon  the  defendant  to 
be  and  appear  before  the  court  whence  the 
writ  issued,  at  a  time  and  place  therein 
named,  to  show  "  quo  warranto"  he  claims 
the  franchise  or  office  mentioned  in  theNwrit. 
Old  Nat.  Br.  149  ;  5  Wheat.  291 ;  15 
Mass.  125 ;  5  Ham.  358  ;  1  Miss.  115. 

2.  This  writ  has  become  obsolete,  having 
given  way  to  informations  in  the  nature  of 
a  quo  warranto  at  the  common  law  ;  Ang. 
on  Corp.  469 ;  it  is  authorized  in  Pennsyl- 
vania by  legislative  sanotion.  Act  14  June, 
1836.  Vide  1  Vern.  156  ;  Yelv.  190 ;  7 
Com.  Dig.  189  ;  17  Vin.  Ab.  177. 

3.  An  information  in  the  nature  of  a 
quo  warranto,  although  a  criminal  proceed- 
ing in  form,  in  substance,  is  a  civil  one. 
1  Serg.  &  Rawle,  382. 

QUOAD  HOC.  As  to  this ;  with  re- 
spect to  this.  A  term  frequently  used  to 
signify,  as  to  the  thing  named,  the  law  is  so 
and  so. 

QUOD  COMPUTET.  The  name  of  an 
interlocutory  judgment  in  an  action  of  ac- 
count render :  also  the  name  of  a  decree  in 
the  case  of  creditors'  bills  against  execu- 
tors or  administrators.  Such  a  decree 
directs  the  master  to  take  the  accounts  be- 
tween the  deceased  and  all  his  creditors  ;  to 
cause  the  creditors,  upon  due  and  public 
notice,  to  come  before  him  to  prove  their 
debts,  at  a  certain  place,  and  within  a 
limited  period ;  and  also  directs  the  master 

Vol.  II. — C  c 


to  take  an  account  of  all  personal  estate  of 
the  deceased  in  the  hands  of  the  executor 
or  administrator.  Story,  Eq.  Jur.  §  548. 
See  Judgment  quod  computet. 

Quod  gum,  pleading.  It  is  a  general 
rule  in  pleading,  regulating  alike  every  form 
of  action,  that  the  plaintiff  shall  state  his 
complaint  in  positive  and  direct  terms,  and 
not  by  way  of  recital.  "  For  that,"  is  a 
positive  allegation ;  "  for  that  whereas,"  in 
Latin  "  quod  cum,"  is  a  recital. 

2.  Matter  of  inducement  may  with  pro- 
priety be  stated  with  a  quod  cum,  by  way 
of  recital ;  being  but  introductory  to  the 
breach  of  the  promise,  and  the  supposed 
fraud  or  deceit  in  the  defendant's  non- 
performance of  it.  Therefore,  where  the 
plaintiff  declared  that  whereas  there  was 
a  communication  and  agreement  concerning 
a  horse  race,  and  whereas,  in  consideration 
that  the  plaintiff  promised  to  perform  his 
part  of  the  agreement,  the  defendant  pro- 
mised to  perform  his  part  thereof,  and  then 
alleged  the  performance  in  the  usual  way  ; 
it  was  held  that  the  inducement  and  pro- 
mise were  alleged  certainly  enough,  and 
that  the  word  "  whereas"  was  as  direct  an 
affirmation  as  the  word  "  although,"  which 
undoubtedly  makes  a  good  averment ;  and 
it  was  observed  that  there  were  two  prece- 
dents in  the  new  book  of  entries,  and  seven 
in  the  old,  where  a  quod  cum  was  used  in 
the  very  clause  of  the  promise.  Ernly  v. 
Doddington,  Hard.  1.  So,  where  the  plain- 
tiff declared  on  a  bill  of  exchange  against 
the  drawer,  and  on  demurrer  to  the  declara- 
tion, it  was  objected  that  it  was  with  a  quod 
cum,  which  was  argumentative,  and  implied 
no  direct  averment ;  the  objection  was  over- 
ruled, because  assumpsit  is  an  action  on 
the  case,  although  it  might  have  been  other- 
wise in  trespass  vi  et  armis.  March  v. 
Southwell,  2  Show.  180.  The  reason  of 
this  distinction  is,  that  in  assumpsit  or  other 
action  on  the  case,  the  statement  of  the 
gravamen,  or  grievance;  always  follows  some 
previous  matter,  which  is  introduced  by  the 
quod  cum,  and  is  dependent  or  consequent 
upon  it;  and  the  quod  cum  only  refers  to 
that  introductory  matter,  which  leads  on  to 
the  subsequent  statement,  which  statement 
is  positively  and  directly  alleged.  For 
example,  the  breach  in  an  action  of  assump- 
sit is  always  preceded  bv  the  allegation  of 
the  consideration  or  promise,  or  some  induce- 
ment thereto,  which  leads  on  to  the  breach 
of  it,  which  is  stated  positively  and  directly ; 
and  the  previous  allegations  only,  which 
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introduce  it,  are  stated  with  a  quod  cum,  by 
way  of  recital. 

3.  But  in  trespass  vi  et  armis,  the  act 
of  trespass  complained  of,  is  usually  stated 
without  any  introductory  matter  having  re- 
ference to  it,  or  to  which  a  quod  cum  can  be 
referred;  so  that  if  a  quod  cum  be  used, 
there  is  no  positive  or  direct  allegation  of 
that  act.  Sherland  v.  Heaton,  2  Bulst. 
214.  After  verdict  the  quod  cum  may  be 
considered  as  surplusage,  the  defect  being 
cured  by  the  verdict.  Horton  v.  Monk, 
1  Browne's  R.  68;  Com.  Dig.  Pleader, 
C86. 

Quod  ei  deforoeat,  Engl.  law.  The 
name  of  a  writ  given  by  Stat.  Westm.  2,  13 
Edw.  I.  c.  4,  to  the  owners  of  a  particular 
estate,  as  for  life,  in  dower,  by  the  curtesy, 
or  in  fee  tail,  who  are  barred  of  the  right  of 
possession  by  a  recovery  had  against  them 
through  their  default  or  non-appearance  in 
a  possessory  action j  by  whioh  the  right  was 
restored  to  him,  who  had  been  thus  unwarily 
deforced  by  his  own  default.  3  Bl.  Com. 
193. 

Quod  pebmittat,  Engl,  law.  That  he 
permit.  The  name  of  a  writ  which  lies  for 
the  heir  of  him  who  is  disseised  of  his  com- 
mon of  pasture,  against  the  heir  of  the 
disseisor,  he  being  dead.  Termes  de  la 
Ley. 

Quod  pebmittat  prosternebe,  Engl, 
law.  That  he  give  leave  to  demolish.  The 
name  of  a  writ  whioh  commands  the  defend- 
ant to  permit  the  plaintiff  to  abate  the 
nuisance  of  which  complaint  is  made,  or 
otherwise  to  appear  in  court  and  to  show 
cause  why  he  will  not.  On  proof  of  the 
facts  the  plaintiff  is  entitled  to  have  judg- 
ment to  abate  the  nuisanoe  and  to  recover 
damages.  This  proceeding,  on  account  of 
its  tediousness  and  expense,  has  given  way 
to  a  special  action  on  the  case. 

Quod  prostbavit.  The  name  of  a  judg- 
ment upon  an  indictment  for  a  nuisance, 
that  the  defendant  abate  such  nuisance. 

Quod  beoupebet.  That  he  recover. 
The  form  of  a  judgment  that  the  plaintiff  do 
recover.     See  Judgment  quod  recuperet. 

QUORUM.  Used  substantively,  quorum 
signifies  the  number  of  persons  belonging  to 
a  legislative  assembly,  a  corporation,  society, 
or  other  body,  required  to  transact  business j 
there  is  a  difference  between  an  act  done  by 
a  definite  number  of  persons,  and  one  per- 
formed by  an  indefinite  number :  in  the  first 
case  a  majority  is  required  to  constitute  a 
quorum,  unless  the  law  expressly  directs 


that  another  number  may  make  one ;  in  the 
latter  case  any  number  who  may  be  present 
may  act,  the  majority  of  those  present  hav- 
ing, as  in  other  cases,  the  right  to  act.  7 
Cowen,  402 ;  9  B.  &  C.  648 ;  Ang.  on  Corp. 
281. 

2.  Sometimes  the  law  requires  a  greater 
number  than  a  bare  majority  to  form  a 
quorum,  in  such  case  no  quorum  is  present 
until  such  a  number  convene. 

3.  When  an  authority  is  confided  to 
several  persons  for  a  private  purpose,  all 
must  join  in  the  act,  unless  otherwise  au- 
thorized. 6  John.  B.  38.  Vide  .Authority, 
Majority;  Plurality. 

QUOT,  Scotch  law.  The  twentieth  part 
of  the  movables,  computed  without  compu- 
tation of  debts,  was  so  called. 

2.  Formerly  the  bishop  was  entitled,  in 
all  confirmations,  to  the  quot  of  the  testa- 
ment.    Ersk.  Prin.  B.  3,  t.  9,  n.  11. 

QUOTA.  That  part  which  each  one  is 
to  bear  of  some  expense ;  as,  his  quota  of 
this  debt;  that  is,  his  proportion  of  such 
debt. 

QUOTATION,  practice.  The  allegation 
of  some  authority  or  case,  or  passage  of 
some  law,  in  support  of  a  position  which  it 
is  desired  to  establish. 

2.  Quotations,  when  properly  made, 
assist  the  reader,  but,  when  misplaced,  they 
are  inconvenient.  As  to  the  manner  of 
quoting  or  citing  authorities,  see  Abbrevia- 
tions; Citations. 

Quotation,  rights.  The  transcript  of  a 
paij  of  a  book  or  writing  from  a  book  or 
paper  into  another. 

2.  If  the  quotation  is  fair,  and  not  so 
extensive  as  to  extract  the  whole  value  or 
the  most  valuable  part  of  an  author,  it  will 
not  be  a  violation  of  the  copyright.  It  is 
mostly  difficult  to  define  what  is  a  fair  quo- 
tation. When  the  quotation  is  unfair,  an 
injunction  will  lie  to  restrain  the  publica- 
tion. See  17  Ves.  424  j  1  Bell's  Com.  121, 
5th  ed. 

3.  "  That  part  of  a  work  of  one  author 
found  in  another,"  observed  Lord  Ellen- 
borough,  "  is  not  of  itself  piracy,  or  sufficient 
to  support  an  action ;  a  man  may  adopt  part 
of  the  work  of  another ;  he  may  so  make  use 
of  another's  labors  for  the  promotion  of 
science,  and  the  benefit  of  the  public.9'  5 
Esp.  N.  P.  C.  170;  1  Campb.  94.  See 
Curt,  on  Copyr.  242 ;  3  Myl.  &  Or.  737, 
738 ;  17  Ves.  422 ;  1  Campb.  94 ;  2  Story, 
R.  100 ;  2  Beav.  6,  7 ;  Abridgment;  Copy- 
right. 
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QUOUSQUE.    A  Latin  adverb,  which 
signifies  how  long,  how  far,  until. 

2.  In  old  conveyances  it  is  used  as  a 
word  of  limitation.     10  Co.  41. 

3.  In  practice  it  is  the  name  of  an 
execution  which  is  to  have  force  until  the 


defendant  shall  do  a  certain  thing.  Of  this 
kind  is  the  capias  ad  satisfaciendum,  by 
virtue  of  which  the  body  of  the  defendant  is 
taken  into  execution,  and  he  is  imprisoned 
until  he  shall  satisfy  the  execution.  3  Bouv. 
Inst.  n.  3371. 


R. 


BACK,  punishmeni8.  An  engine  with 
which  to  torture  a  supposed  criminal,  in 
order  to  extort  a  confession  of  his  supposed 
crime,  and  the  names  of  his  supposed  ac- 
complices.    Unknown  in  the  United  States. 

2.  This  instrument,  known  by  the  nick- 
name of  the  Duke  of  Exeter's  daughter, 
was  in  use  in  England.  Barr.  on  the  Stat. 
366 ;  12  S.  &  R.  227. 

Back  rent,  Engl.  law.  The  full  ex- 
tended value  of  land  let  by  lease,  payable 
by  tenant  for  life  or  years.  Wood's  Inst. 
192. 

RADOUB,  French  law.  This  word  de- 
signates the  repairs  made  to  a  ship,  and  a 
fresh  supply  of  furniture  and  victuals,  mu- 
nitions and  other  provisions  required  for 
the  voyage.     Pard.  n.  602. 

BAIL  WAT.-  A  road  made  with  iron 
rails  or  other  suitable  materials. 

2.  Railways  are  to  be  constructed  and 
used  as  directed  by  the  legislative  acts  cre- 
ating them. 

3.  In  general,  a  rail-road  company  may 
take  lands  for  the  purpose  of  making  a  road 
when  authorized  by  the  charter,  by  paying 
a  just  value  for  the  same.  8  S.  &  M. 
649. 

4.  For  most  purposes  a  rail-road  is  a 
public  highway,  but  it  may  be  the  subject 
of  private  property,  and  it  has  been  held 
that  it  may  be  sold  as  such,  unless  the  sale 
be  forbidden  by  the  legislature ;  not  the 
franchise,  but  the  land  constituting  the 
road.  5  Iredell,  297.  In  general,  how- 
ever, the  public  can  only  have  a  right  of 
way ;  for  it  is  not  essential  that  the  public 
should  enjoy  the  land  itself,  namely,  its 
treasures,  minerals,  and  the'  like,  as  these 
would  add  nothing  to  the  convenience  of 
the  public. 

5.  Rail-road  companies,  like  all  other 
principals,  are  liable  for  the  acts  of  their 
agents,  while  in  their  employ,  but  they  can- 


not be  made  responsible  for  accidents  which 
could  not  be  avoided.  2  Iredell,  234 ;  2 
McMullan,  403. 

RAIN  WATER.  The  water  which  na- 
turally falls  from  the  clouds. 

2.  No  one  has  a  right  to  build  his  house 
so  as  to  cause  the  rain  water  to  fall  over 
his  neighbor's  land ;  1  Rolle's  Ab.  107 ;  2 
Leo.  94  ;  1  Str.  643 ;  Fortesc.  212  ;  Bac. 
Ab.  Action  on  the  case,  F ;  5  Co.  101 ;  2 
Rolle,  Ab.  565, 1.  10;  1  Com.  Dig.  Action 
upon  the  case  for  a  nuisance,  A ;  unless  he 
has  acquired  a  right  by  a  grant  or  prescrip- 
tion. 

3.  When  the  land  remains  in  a  state  of 
nature,  says  a  learned  writer,  and  by  the 
natural  descent,  the  rain  water  would  de- 
scend from  the  superior  estate  over  the  lower, 
the  latter  is  necessarily  subject  to  receive 
such  water.  1  Lois  des  Batimens,  15, 16. 
Vide  2  Roll.  140 ;  Dig.  39,  8 ;  2  Bouv. 
Inst.  n.  1608. 

RANGE.  This  word  is  used  in  the  land 
laws  of  the  United  States  to  designate  the 
order  of  the  location  of  such  lands,  and  in 
patents  from  the  United  States  to  individuals 
they  are  described  as  being  within  a  certain 
range. 

RANK.  The  order  or  place  in  which 
certain  officers  are  placed  in  the  army  and 
navy,  in  relation  to  others,  is  called  their 
rank. 

2.  It  is  a  maxim,  that  officers  of  an 
inferior  rank  are  bound  to  obey  all  the  law- 
ful commands  of  their  superiors,  and  are 
justified  for  such  obedience. 

RANKING.  In  Scotland  this  term  is 
used  to  signify  the  order  in  which  the  debts 
of  a  bankrupt  ought  to  be  paid. 

RANSOM,  contracts,  war.  An  agree- 
ment made  between  the  commander  of  a 
capturing  vessel  with  the  commander  of  a 
vanquished  vessel,  at  sea,  by  which  the 
former  permits  the  latter  to  depart  with  his 
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vessel,  and  gives  him  a  safe  conduct,  in 
consideration  of  a  sum  of  money,  which 
the  commander  of  the  vanquished  vessel, 
in  his  own  name,  and  in  the  name  of  the 
owners  of  his  vessel  and  cargo,  promises  to 
pay  at  a  future  time  named,  to  the  other. 

2.  This  contract  is  usually  made  in 
writing  in  duplioate,  one  of  which  is  kept 
by  the  vanquished  vessel  which  is  its  safe 
conduct ;  and  the  other  by  the  conquering 
vessel,  which  is  properly  called  ransom  bill. 

3.  This  contract,  when  made  in  good 
faith,  and  not  locally  prohibited,  is  valid, 
and  may  be  enforced.  Such  contracts  have 
never  been  prohibited  in  this  country.  1 
Kent,  Com.  105.  In  England  they  are 
generally  forbidden.  Chit.  Law  of  Nat.  90, 
91 ;  Poth.  Tr.  du  Dr.  de  Propr.  n.  127. 
Vide  2  Bro.  Civ.  Law,  260 ;  Wesk.  435 ; 
7  Com.  Dig.  201 ;  Marsh.  Ins.  431 ;  2  Dall. 
15;  15  John.  6;  3  Burr.  1734.  The 
money  paid  for  the  redemption  of  such 
property  is  also  called  the  ransom. 

RAPE,  crim.  law.  The  carnal  knowledge 
of  a  woman  by  a  man  foroibly  and  unlaw- 
fully against  her  will.  In  order  to  ascer- 
tain precisely  the  nature  of  this  offence, 
this  definition  will  be  analysed. 

2.  Much  difficulty  has  arisen  in  defining 
the  meaning  of  carnal  knowledge,  and 
different  opinions  have  been  entertained; 
some  judges  having  supposed  that  penetra- 
tion alone  is  sufficient,  while  others  deemed 
emission  as  an  essential  ingredient  in  the 
crime.    Hawk.  b.  1,  c.  41,  s.  3 ;  12  Co.  37 ; 

1  Hale,  P.  C.  628 ;  2  Chit.  Cr.  L.  810. 
But  in  modern  times  the  better  opinion 
seems  to  be  that  both  penetration  and 
emission  are  necessary.    1  East,  P.  C.  439 ; 

2  Leach,  854.  It  is,  however,  to  be 
remarked,  that  very  slight  evidence  may  be 
sufficient  to  induce  a  jury  to  believe  there 
was  emission.  Addis.  R.  143  ;  2  So.  Car. 
C.  R.  351 ;  1  Beck's  Med.  Jur.  140 ;  4 
Chit.  Bl.  Com.  213,  note  8.  In  Scotland, 
emission  is  not  requisite.  Allis.  Prin.  209, 
210.     See  Emission  ;  Penetration. 

3.  By  the  term  man  in  this  definition 
is  meant  a  male  of  the  human  species,  of 
the  age  of  fourteen  years  and  upwards ;  for 
an  infant,  under  fourteen  years,  is  supposed 
by  law  inoapable  of  committing  this  offence. 
1  Hale,  P.  C.  631 ;  8  C.  &  P.  738.  But 
not  only  can  an  infant  under  fourteen 
years,  if  of  sufficient  mischievous  discre- 
tion, but  even  a  woman  may  be  guilty  as 
principals  in  the -second  degree.  And  the 
husband  of  a  woman  may  be  a  principal  in 


the  second  degree  of  a  rape  committed  upon 
his  wife,  as  where  he  held  her  while  his  ser- 
vant committed  the  rape.  1  Harg.  St.  Tr.  388. 

4.  The  knowledge  of  the  woman's 
person  must  be  forcibly  and  against  her 
will;  and  if  her  consent  has  not  been 
voluntarily  and  freely  given,  (when  she  has 
the  power  to  consent, )  the  offence  will  be 
complete,  nor  will  any  subsequent  acqui- 
escence on  her  part  do  away  the  guilt  of 
the  ravisher.  A  consent  obtained  from  a 
woman  by  actual  violence,  by  duress  or 
threats  of  murder,  or  by  the  administration 
of  stupefying  drugs,  is  not  such  a  consent 
as  will  shield  the  offender,  nor  turn  his 
crime  into  adultery  or  fornication. 

5.  The  matrimonial  consent  of  the  wife 
cannot  be  retracted,  and,  therefore,  her 
husband  cannot  be  guilty  of  a  rape  on  her, 
as  his  act  is  not  unlawful .  But,  as  already 
observed,  he  may  be  guilty  as  principal  in 
the  second  degree. 

6.  As  a  child  under  ten  years  of  age  is 
incapable  in  law  to  give  her  consent,  it 
follows,  that  the  offence  may  be  committed 
on  such  a  child  whether  she  consent  or  not. 
See  Stat.  18  Eliz.  c.  7,  s.  4. 

See,  as  to  the  possibility  of  committing  a 
rape,  and  as  to  the  signs  which  indicate  it, 

1  Beck's  Med.  Jur.  ch.  12 ;  Merlin,  Rep. 
mot  Viol.;  1  Briand,  Med.  Leg.  lere  partie, 
c.  1,  p.  66  ;  Biessy,  Manuel  Medico-Le'gal, 
Ac.  p.  149 ;  Parent  Duchatellet,  De  la 
Prostitution  dans  la  ville  de  Paris,  c.  3, 6  5 ; 
Barr.  on  the  Stat.  123 ;  9  Car.  &  P.  752 ; 

2  Pick.  380 ;  12  S.  &  R.  69 ;  7  Conn.  54 ; 
Const.  R.  354 ;  2  Vir.  Cas.  235. 

Rape,  division  of  a  country.  In  the 
English  law,  this  is  a  district  similar  to 
that  of  a  hundred;  but  oftentimes  con- 
taining in  it  more  hundreds  than  one. 

RAPINE,  cnm.  law.  This  is  almost 
indistinguishable  from  robbery,  (q.  v.)  It  is 
the  felonious  taking  of  another  man's  per- 
sonal property,  openly  and  by  violence, 
against  his  will.  The  civilians  define  rapine 
to  be  the  taking  with  violence,  the  movable 
property  of  another,  with  the  fraudulent 
intent  to  appropriate  it  to  one's  own  use. 
Lee.  El.  Dr.  Rom.  §  1071. 

RAPPORT  A  SUCCESSION.  A 
French  term  used  in  Louisiana,  which  is 
somewhat  similar  in  its  meaning  to  our 
homely  term  hotch-pot.  It  is  the  reunion 
to  the  mass  of  the  succession,  of  the  things 
given  by  the  deceased  ancestor  to  his  heir, 
in  order  that  the  whole  may  be  divided 
among  the  co-heirs. 
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2.  The  obligation  to  make  the  rapjwrt 
has  a  tripple  foundation.  1.  It  is  to  be 
presumed  that  the  deceased  intended  in 
making  an  advancement,  to  give  only  a 
portion  of  the  inheritance.  2.  It  estab- 
lishes the  equality  of  a  division,  at  least, 
with  regard  to  the  children  of  the  same 
parent,  who  all  have  annual  right  to  the 
succession.  8.  It  preserves  in  families 
that  harmony,  which  is  always  disturbed  by 
unjust  favors  to  one  who  has  only  an  equal 
right.  Dall.  Diet.  h.  t.  See  •Advancement; 
Collation;  Hotchpot. 

RASCAL.  An  opprobrious  term,  applied 
to  persons  of  bad  character.  The  law  does 
not  presume  that  a  damage  has  arisen 
because  the  defendant  has  been  called  a 
rascal,  and  therefore  no  general  damages 
can  be  recovered  for  it ;  if  the  party  has 
received  special  damages  in  consequence  of 
being  so  called,  he  can  recover  a  recom- 
pense to  indemnify  him  for  his  loss. 

RASURE.  The  scratching  or  scraping 
a  writing,  so  as  to  prevent  some  part  of  it 
from  being  read.  The  word  writing  here 
is  intended  to  include  printing.  Vide  Ad- 
dition; Erasure  and  Interlineation.  Also, 
8  Vin.  Ab.  169 ;  13  Vin.  Ab.  37 ;  Bac. 
Ab.  Evidence,  F. ;  4  Com.  Dig.  294 ;  7  Id. 
202. 

RATE.  A  public  valuation  or  assess- 
ment of  every  man's  estate ;  or  the  ascer- 
taining how  much  tax  every  one  shall  pay. 
Vide  Jrow.  Mortg.  Index,  h.  t. ;  Harr.  Big. 
h.  t. ;  1  Hopk.  C.  R.  37. 

Rate  of  exchange.  Among  merchants, 
by  rate  of  exchange  is  understood  the  price 
at  which  a  bill  drawn  in  one  country  upon 
another,  may  be  sold  in  the  former. 

RATIFICATION,  contracts.  An  agree- 
ment to  adopt  an  act  performed  by  another 
for  us. 

2.  Ratifications  are  either  express  or 
implied.  The  former  are  made  in  express 
and  direct  terms  of  assent ;  the  latter  are 
such  as  the  law  presumes  from  the  acts  of 
the  principal ;  as,  if  Peter  buy  goods  for 
James,  and  the  latter,  knowing  the  fact, 
receive  them  and  apply  them  to  his  own  use. 
By  ratifying  a  contract  a  man  adopts  the 
agency  altogether,  as  well  what  is  detri- 
mental as  that  which  is  for  his  benefit.  2 
Str.  R.  859  ;  1  Atk.  128  ;  4  T.  R.  211  ;  7 
East,  R.  164  ;  16  M.  R.  105  ;  1  Ves.  509  ; 
Smith  on  Mer.  L.  60  ;  Story,  Ag.  §  250  ; 
9B.  &Cr.  59. 

3.  As  a  general  rule,  the  principal  has 
the  right  to  elect  whether  he  will  adopt  the 


unauthorized  act  or  not.  But  having  once 
ratified  the  act,  upon  a  full  knowledge  of 
all  the  material  circumstances,  the  ratifica- 
tion cannot  be  revoked  or  recalled,  and 
the  principal  becomes  bound  as  if  be  had 
originally  authorized  the  act.  Story,  Ag. 
6  250  ;  Paley,  Ag.  by  Lloyd,  171 ;  3  Chit, 
Com.  Law,  197. 

4.  The  ratification  of  a  lawful  contract 
has  a  retrospective  effect,  and  binds  the 
principal  from  its  date,  and  not  only  from 
the  time  of  the  ratification,  for  the  ratifica- 
tion is  equivalent  to  an  original  authority, 
according  to  the  maxim,  that  omnis  rati- 
habitio  mandate  aquiparatvr.  Poth.  Ob.  n. 
75  ;  Ld.  Raym.  930 ;  Comb.  450 ;  5  Burr. 
2727  ;  2  H.  Bl.  623  ;  1  B.  &  P.  316  ;  13 
John.  R.  367 ;  2  John.  Cas.  424  ;  2  Mass. 
R.  106. 

5.  Such  ratification  will,  in  general, 
relieve  the  agent  from  all  responsibility  on 
the  contract,  when  he  would  otherwise  have 
been  liable.  2  Brod.  &  Bing.  452".  See 
16  Mass.  R.  461 ;  8  Wend.  R.  494 ;  10 
Wend.  R.  399;  Story,  Ag.  §251.  Vide 
Assent,  and  Ayl.  Pand.  *386 ;  18  Vin.  Ab. 
156 ;  1  Liv.  on  Ag.  c.  2,  §  4,  p.  44,  47 ; 
Story  on  Ag.  §  239 :  8  Chit.  Com.  L.  197 ; 
Paley  on  Ag.  by  Lloyd,  324 ;  Smith  on  Mer. 
L.  47,  60 ;  2  John.  Cas.  424 ;  13  Mass.  R. 
178 ;  Id.  891 ;  Id.  879 ;  6  Pick.  R.  198 ; 
1  Bro.  Ch.  R.  101,  note;  S.  C.  Ambl.  R. 
770 ;  1  Pet.  C.  C.  R.  72 ;  Bouv.  Inst.  In- 
dex, h.  t. 

6.  An  infant  is  not  liable  on  his  con- 
tracts ;  but  if,  after  coming  of  age,  he  ratify 
the  contract  by  an  actual  or  express  decla- 
ration, he  will  be  bound  to  perform  it,  as 
if  it  had  been  made  after  he  attained  full 
age.  The  ratification  must  be  voluntary, 
deliberate,  and  intelligent,  and  the  party 
must  know  that  without  it,  he  would  not  be 
bound.  11  S.  &  R.  305, 311 ;  3  Penn.  St. 
R.  428.  See  12  Conn.  551, 556  ;  10  Mass. 
137, 140 ;  14  Mass.  457 ;  4  Wend.  403, 405. 
But  a  confirmation  or  ratification  of  a  con- 
tract, may  be  implied  from  aots  of  the  in- 
fant after  he  becomes  of  age ;  as  by  enjoying 
or  claiming  a  benefit  under  a  contract  he 
might  have  wholly  rescinded ;  1  Pick.  221, 
223 ;  and  an  infant  partner  will  be  liable  for 
the  contracts  of  the  firm,  or  at  least  such  as 
were  known  to  him,  if  he,  after  becoming  of 
age,  confirm  the  contract  of  partnership  by 
transacting  business  of  the  firm,  receiving 
profits,  and  the  like.  2  Hill.  So.  Car.  Rep. 
479  ;  1  B.  Moore,  289. 

Ratification  op  treaties.    The  con- 
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stitution  of  the  United  States,- art.  2,  s.  2, 
declares  that  the  president  shall  have  power, 
by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  two-thirds 
of  the  senators  present  concur. 

2.  No  treaty  is  therefore  of  any  validity 
to  bind  the  nation  unless  it  has  been  ratified 
by  two-thirds  of  the  members  present  in  the 
senate  at  the  time  its  expediency  or  propriety 
may  have  been  discussed.     Vide  Treaty. 

RATIHABITION,  contracts.  Confirma- 
tion ;  approbation  of  a  contract ;  ratification* 
Vin.  Ab.  h.  t. ;  Assent,  (q.  v.) 

RATIONALIBUS  DIVISIS,  WRIT 
DE.  The  name  of  a  writ  which  lies  pro- 
perly when  two  men  have  lands  in  several 
towns  or  hamlets,  so  that  the  one  is  seised 
of  the  land  in  one  town  or  hamlet,  and  the 
other,  of  the  other  town  or  hamlet  by  him- 
self; and  they  do  not  know  the  bounds  of 
the  town  or  hamlet,  nor  of  their  respective 
lands.  This  writ  lies  by  one  against  the 
other,  and  the  object  of  it  is  to  fix  the 
boundaries.     F.  N.  B.  300. 

RAVISHED,  pleadings.  In  indictments 
for  rape,  this  technical  word  must  be  intro- 
duced, for  no  other  word,  nor  any  circum- 
locution, will  answer  the  purpose.  The 
defendant  should  be  charged  with  having 
"feloniously  ravished"  the  prosecutrix,  or 
woman  mentioned  in  the  indictment.  Bac. 
Ab.  Indictment,  G  1 ;  Com.  Big.  Indict- 
ment, Gr  6 ;  Hawk.  B.  2,  c.  25,  s.  56  ;  Cro. 
C.  C.  37 ;  1  Hale,  628 :  2  Hale,  184  ;  Co. 
Litt.  184,  n.  p.  j  2  Inst.  180 ;  1  East,  P. 
C.  447.  The  words  "  feloniously  did  ravish 
and  carnally  know,"  imply  that  the  act  was 
done  forcibly  and  against  the  will  of  the 
woman.  12  S.  &  R.  70.  Vide  3  Chit. 
Cr.  Law,  812. 

RAVISHMENT,  crim.  law.  This  word 
has  several  meanings.  1.  It  is  an  unlawful 
taking  of  a  woman,  or  an  heir  in  ward. 
2.  It  is  sometimes  used  synonymously  with 
rape. 

Ravishment  of  ward,  Eng.  law.  The 
marriage  of  an  infant  ward,  without  the 
consent  of  the  guardian,  is  called  a  ravish- 
ment of  ward,  and  punishable  by  statute. 
Westminster  2,  o.  35. 

READING.  The  act  of  making  known 
the  contents  of  a  writing  or  of  a  printed 
document. 

2.  In  order  to  enable  a  party  to  a  con- 
tract or  a  devisor  to  know  what  a  paper 
contains   it  must  be  read,  either  by  the 

Earty  himself  or  by  some  other  person  to 
im.     When  a  person  signs  or  executes  a 


paper,  it  will  be  presumed  that  it  has  been 
read  to  him,  but  this  presumption  may  be 
rebutted. 

3.    In  the  case  of  a  blind  testator,  if  it 
can  be  proved  that  the  will  was  not  read  to 
him,  it  cannot  be  sustained.     3  Wash.  C 
C.  R.  580.    Vide  2  Bouv.  Inst.  n.  2012. 

REAL.  A  term  which  is  applied  to  land 
in  its  most  enlarged  signification.  Real 
security,  therefore,  means  the  security  of 
mortgages  or  other  incumbrances  affecting 
lands.    2  Atk.  806 ;  S.  C.  2  Ves.  sen.  547. 

2.  In  the  civil  law,  real  has  not  the 
same  meaning  as  it  has  in  the  common  law. 
There  it  signifies  what  relates  to  a  thing, 
whether  it  be  movable  or  immovable, 
lands  or  goods ;  thus,  a  real  injury  is 
one  which  is  done  to  a  thing,  as  a  tres- 
pass to  property,  whether  it  be  real  or 
personal  in  the  common  law  sense.  A  real 
statute  is  one  which  relates  to  a  thing,  in 
contradistinction  to  such  as  relate  to  a 
person. 

Real  actions.  Those  which  concern 
the  realty  only,  being  such  by  which  the 
demandant  claims  title  to  have  any  lands 
or  tenements,  rents,  or  other  hereditaments, 
in  fee  simple,  fee  tail,  or  for  term  of  life. 
3  Bl.  Com.  117.     Vide  Actions. 

2.  In  the  civil  law,  by  real  actions  are 
meant  those  which  arise  from  a  right  in  a 
thing,  whether  it  be  movable  or  immovable. 

Real  contract,  com.  law.  By  this 
term  are  understood  contracts  in  respect  to 
real  property.     3  Rawle,  225. 

2.  In  the  civil  law  real  contracts  are 
those  which  require  the  interposition  of  a 
thing  (rei,)  as  the  subject  of  them ;  for  in- 
stance, the  loan  for  goods  to  be  specifically 
returned. 

3.  By  that  law,  contracts  are  divided 
into  those  which  are  formed  by  the  mere 
consent  of  the  parties,  and  therefore  are 
called  consensual ;  such  as  sale,  hiring  and 
mandate;  and  those  in  which  it  is  neces- 
sary that  there  should  be  something  more 
than  mere  consent,  such  as  the  loan  of  mo- 
ney, deposit  or  pledge,  which,  from  their 
nature,  require  the  delivery  of  the  thing; 
whence  they  are  called  real.  Poth.  Obi. 
p.  1,  o.  1,  s.  1,  art.  2. 

Real  property.  That  which  consists 
of  land,  and  of  all  rights  and  profits  arising 
from  and  annexed  to  land,  of  a  permanent, 
immovable  nature.  In  order  to  make  one's 
interest  in  land,  real  estate,  it  must  be  an 
interest  not  less  than  for  the  party's  life, 
because  a  term  of  years,  even  for  a  thou- 
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sand  years,  perpetually  renewable,  is  a 
mere  personal  estate.  3  Buss.  B.  376.  It 
is  usually  comprised  under  the  words  lands, 
tenements,  and  hereditaments.  Beal  pro- 
perty is  corporeal,  or  incorporeal. 

2.  Corporeal  consists  wholly  of  substan- 
tial, permanent  objects,  which  may  all  be 
comprehended  under  the  general  denomi- 
nation of  land.  There  are  some  chattels 
which  are  so  annexed  to  the  inheritance; 
that  they  are  deemed  a  part  of  it,  and  are 
called  heir  looms,  (q.  v.)  Money  agreed  or 
directed  to  belaid  out  in  land, is  considered 
as  real  estate.  Newl.  on  Contr.  chap.  3 ; 
Fonb.  Eq.  B.  1,  o.  6,  §  9 ;  3  Wheat.  Bep. 
577. 

3.  Incorporeal  property,  consists  of 
certain  inheritable  rights,  which  are  not, 
strictly  speaking,  of  a  corporeal  nature,  or 
land,  although  they  are  by  their  own  nature 
or  by  use,  annexed  to  corporeal  inheritances, 
and  are  rights  issuing  out  of  them,  or  which 
concern  them.  These  distinctions  agree 
with  the  civil  law.  Just.  Inst.  2,  2 ;  Poth. 
Traite  de  la  Communaute,  part  1,  c.  2,  art.  1. 
The  incorporeal  hereditaments  which  subsist 
by  the  laws  of  the  several  states  are  fewer 
than  those  recognized  by  the  English  law. 
In  the  United  States,  there  are  fortunately 
no  advowsons,  tithes,  nor  dignities,  as  in- 
heritances. 

4.  The  most  common  incorporeal  heredi- 
taments, are,  1.  Commons.  2.  Ways.  3. 
Offices.  4.  Franchises.  5.  Bents.  For 
authorities  of  what  is  real  or  personal  pro- 
perty, see  8  Com.  Dig.  564  ;  1  Vera.  Bep. 
by  Baithby,  4,  n. ;  2  Kent,  Comm.  277 ; 
8  Id.  331  ;  4  Watts'  B.  341 ;  Bac.  Ab. 
Executors,  H  3;  1  tiass.  Dig.  394;  5 
Mass.  B.  419,  and  the  references  under  the 
article  Personal  property,  (q.  v.)  and  Pro- 
perty.  (q.  v.) 

5.  The  principal  distinctions  between 
real  and  personal  property,  are  the  follow- 
ing :  1.  Beal  property  is  of  a  permanent 
and  immovable  nature,  and  the  owner  has 
an  estate  therein  at  least  for  life.  2.  It 
descends  from  the  ancestor  to  the  heir,  in- 
stead of  becoming  the  property  of  an  exe- 
cutor or  administrator,  on  the  death  of  the 
owner,  as  in  case  of  personalty.  8.  In  case 
of  alienation,  it  must  in  general  be  made 
by  deed,  5  B.  k  0.  221,  and  in  presently  by 
the  common  law;  whereas  leases  for  years 
may  commence  in  futuro,  and  personal 
chattels  may  be  transferred  by  parol  or  de- 
livery. 4.  Beal  estate  when  devised,  is 
subject  to  the  widow's   dower;    personal 


estate  can  be  given  away  by  will  discharged 
of  any  claim  of  the  widow. 

6.  There  are  some  interests  arising  out 
of,  or  connected  with  real  property,  which, 
in  some  respects,  partake  of  the  qualities 
of  personalty ;  as,  for  example,  heir  looms, 
title  deeds,  which,  though  in  themselves 
movable,  yet  relating  to  land  descend  from 
ancestor  to  heir,  or  from  a  vendor  to  a  pur- 
chaser.   4  Bing.  106. 

7.  It  is  a  maxim  in  equity,  that  things 
to  be  done  will  be  considered  as  done,  and 
vice  versa.  According  to  this  doctrine 
money  or  goods  will  be  considered  as  real 
property,  and  land  will  be  treated  as  per- 
sonal property.  Money  directed  by  a  will 
to  be  laid  out  in  land,  is,  in  equity,  consi- 
dered as  land,  and  will  pass  by  the  words 
"  lands,  tenements,  and  hereditaments  what- 
soever and  wheresoever."  3  Bro.  C.  C.  99  ; 
1  Tho.  Co.  Litt.  219,  n.  T. 

BEAUTY  OF  LAWS.  Tifose  laws 
which  govern  property,  whether  real  or 
personal,  or  things;  the  term  is  used  in 
opposition  to  Personality  of  laws.  (q.  v.) 
Story,  Confl.  of  L.  23. 

REALM.  A  kingdom ;  a  country.  1 
Taunt.  270  ;  4  Campb.  289  ;  Bose,  B.  387. 

BEALTT.  An  abstract  of  real,  as  dis- 
tinguished from  personalty.  Bealty  relates 
to  lands  and  tenements,  rents  or  other 
hereditaments.     Vide  Real  Property. 

BE  ASON.  By  reason  is  usually  under- 
stood that  power  by  which  we  distinguish 
truth  from  falsehood,  and  right  from  wrong ; 
and  by  which  we  are  enabled  to  combine 
means  for  the  attainment  of  particular  ends. 
Encyclopedic,  h:  t. ;  Shef.  on  Lun.  Introd. 
xxvi.     Ratio  in  jure  aquitas  integra. 

2.  A  man  deprived  of  reason  is  not 
criminally  responsible  for  his  acts,  nor  can 
he  enter  into  any  contract. 

3.  Reason  is  called  the  soul  of  the  law; 
for  when  the  reason  ceases,  the  law  itself 
ceases.  Co.  Litt.  97, 183  ;  1  Bl.  Com.  70 ; 
7  Toull.  n,  566. 

4.  In  Pennsylvania,  the  judges  are  re- 
quired in  giving  their  opinions,  to  give  the 
reasons  upon  which  they  are  founded.  A 
similar  law  exists  in  France,  which  Toullier 
says  is  one  of  profound  wisdom,  because,  he 
says,  les  arrets  ne  sont  plus  comme  autre 
fois  des  oracles  muets  qui  commandent  une 
obeissance  passive;  leur  autorite*  irrefra- 
gable pour  ou  contre  ceux  qui  les  ont 
obtenus,  devient  soumise  a  la  oensure  de  la 
raison,  quand  on  pretend  les  eriger  en 
regies  a  suivre  en  d'autres  cas  semblables, 
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vol.  6,  n.  301 ;  judgments  are  not  as  for- 
merly silent  oracles  which  require  a  passive 
obedience ;  their  irrefragable  authority,  for 
or  against  those  who  have  obtained  them,  is 
submitted  to  the  censure  of  reason,  when  it 
is  pretended  to  set  them  up  as  rules  to  be 
observed  in  other  similar  cases.  But  see 
what  Duncan  J.  says  in  14  S.  &  R.  240. 

REASONABLE.  Conformable  or  agree- 
able to  reason  ;  just ;  rational. 

2.  An  award  must  be  reasonable,  for  if 
it  be  of  things  nugatory  in  themselves,  and 
offering  no  advantage  to  either  of  the  par- 
ties, it  cannot  be  enforced.  3  Bouv.  Inst, 
n.  2096.     Vide  Award. 

Reasonable  act.  This  term  signifies 
such  an  act  as  the  law  requires.  When  an 
act  is  unnecessary,  a  party  will  not  be  re- 
quired to  perform  it  as  a  reasonable  act.  9 
Price's  Rep.  43 ;  Yelv.  44 ;  Piatt,  on  Cov. 
342, 157. 

Reasonable  time.  The  English  law, 
which,  in  this  respect,  has  been  adopted  by 
us,  frequently  requires  things  to  be  done 
within  a  reasonable  time ;  but  what  a  rea- 
sonable time  is  it  does  not  define :  quam 
longum  debet  esse  rationabile  tempus,  non 
definitur  in  lege,  sed  pendet  ex  disoretione 
justiciariorum.  Co,  Litt.  50.  This  in- 
definite requisition  is  the  source  of  much 
litigation.  A  bill  of  exchange,  for  example, 
must  be  presented  within  a  reasonable  time. 
Chitty,  Bills,  197-202.  An  abandonment 
must  be  made  within  a  reasonable  time  after 
advice  received  of  the  loss.  Marsh.  Insu- 
rance, 589. 

2.  The  commercial  code  of  France  fixes 
a  time  in  both  these  cases,  which  varies  in 
proportion  to  the  distance.  See  Code  de 
Com.  L.  1,  t.  8,  s.  1,  §  10,  art.  160  ;  Id.  L. 
5,  t.  10,  s.  3,  art.  373.  Vide,  generally, 
6  East,  3  ;  7  East,  385  ;3B.4P.  599 ; 
Bayley  on  Bills,  239  ;  7  Taunt.  159,  397 ; 
15  Pick.  R.  92 ;  3  Watts.  R.  339 ;  10 
Wend.  R.  304 ;  13  Wend.  R.  549  ;  1  Hall's 
R.  56;  6  Wend.  R.  869;  Id.  443;  1 
Leigh's  N.  P.  435 ;  Co.  Litt.  56  b. 

REASSURANCE.  When  an  insurer  is 
desirous  of  lessening  his  liability,  he  may 
procure  some  other  insurer  to  insure  him 
from  loss,  for  the  insurance  he  has  made ; 
this  is  called  reassurance. 

REBATE,  met.  law.  Discount;  the 
abatement  of  interest  in  consequence  of 
prompt  payment.     Merch.  Diet.  h.  t. 

REBEL.  A  citizen  or  subject  who  un- 
justly and  unlawfully  takes  up  arms  against 
the  constituted  authorities  of  the  nation,  to 


deprive  them  of  the  supreme  power,  either 
by  resisting  their  lawful  and  constitutional 
orders,  in  some  particular  matter,  or  to  im- 
pose on  them  conditions.  Vattel,  Droit 
des  Gens,  liv.  3,  §  328.  In  another  sense 
it  signifies  a  refusal  to  obey  a  superior,  or 
the  commands  of  a  court.  Vide  Commission 
of  Rebellion. 

REBELLION,  trim.  law.  The  taking 
up  arms  traitorously  against  the  govern- 
ment ;  and,  in  another,  and  perhaps  a  more 
correct  sense,  rebellion  signifies  the  forcible 
opposition  and  resistance  to  the  laws  and 
process  lawfully  issued. 

2.  If  the  rebellion  amount  to  treason, 
it  is  punished  by  the  laws  of  the  United 
States  with  death.  If  it  be  a  mere  resist- 
ance of  process,  it  is  generally  punished  by 
fine  and  imprisonment.  See  Dalloz,  Diet, 
h.  t.;  Code  Penal,  209. 

Rebellion,  commission  of.  A  com- 
mission of  rebellion  is  the  name  of  a  writ 
issuing  out  of  chancery  to  compel  the  de- 
fendant to  appear.  Vide  Commission  of 
Rebellion. 

REBOUTER.  To  repel  or  bar.  The 
action  of  the  heir  by  the  warranty  of  his 
ancestor,  is  called  to  rebut  or  repel.  2 
Tho.  Co.  Litt.  247,  303. 

TO  REBUT.  To  contradict;  to  do 
away ;  as,  every  homicide  is  presumed  to  be 
murder,  unless  the  contrary  appears  from 
evidence  which  proves  the  death  ;  and  this 
presumption  it  lies  on  the  defendant  to 
rebut,  by  showing  that  it  was  justifiable  or 
excusable.     Allis.  Prin.  48. 

REBUTTER,  pleadings.  The  name  of 
the  defendant's  answer  to  the  plaintiff's 
surrejoinder.  It  is  governed  by  the  same 
rules  as  the  rejoinder,  (q.  v.)  6  Com.  Dig. 
185. 

REBUTTING  EVIDENCE.  That 
which  is  given  by  a  party  in  the  cause  to 
explain,  repel,  counteract  or  disprove  facts 
given  in  evidence  on  the  other  side.  The 
term  rebutting  evidence  is  more  particularly 
applied  to  that  evidence  given  by  the 
plaintiff,  to  explain  or  repel  the  evidence 
given  by  the  defendant. 

2.  It  is  a  general  rule  that  anything 
may  be  given  as  rebutting  evidence  which  is 
a  direct  reply  to  that  produced  on  the  other 
side;  2  M'Cord,  161;  and  the  proof  of 
circumstances  may  be  offered  to  rebut  the 
most  positive  testimony.  Pet.  C.  C.  235. 
See  Circumstances. 

3.  But  there  are  several  rules  which 
I  exclude  all  rebutting  evidence.     A  party 
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cannot  impeach  the  validity  of  a  promissory 
note  which  he  has  made  or  endorsed ;  3 
John.  Cas.  185  ;  nor  impeach  his  own  wit- 
ness, though  he  may  disprove,  by  other 
witnesses,  matters  to  which  he  has  testified ; 
8  Litt.  465  ;  nor  can  he  rebut  or  contradict 
what  a  witness  has  sworn  to,  which  is  im- 
material to  the  issue.  16  Pick.  153;  2 
.  Bailey,  118. 

4.  Parties  and  privies  are  estopped  from 
contradicting  a  written  instrument  by  parol 
proof,  but  this  rule  does  not  apply  to 
strangers.  10  John.  229.  But  the  par- 
ties may  prove  that  before  breaoh  the 
agreement  was  abandoned,  or  annulled  by  a 
subsequent  agreement  not  in  writing.  4 
N.  Hamp.  Rep.  196.  And  when  the 
writing  was  made  by  another,  as,  where  the 
log-book  stated  a  desertion,  the  party  af- 
fected by  it  may  prove  that  the  entry  was 
false  or  made  by  mistake.  4  Mason,  R. 
541. 

TO  RECALL,  international  law.  To 
deprive  a  minister  of  his  functions j  to 
supersede  him. 

To  recall  A  JUDOMENT.  To  reverse  a 
jadgment  on  a  matter  of  fact ;  the  judgment 
is  then  said  to  be  recalled  or  revoked,  and 
when  it  is  reversed  for  an  error  of  law,  it  is 
said  simply  to  be  reversed,  quod  judicium 
reversetur. 

RECAPTURE,  war.  By  this  term  is 
understood  the  recovery  from  the  enemy, 
by  a  friendly  force,  of  a  prize  by  him  cap- 
tured.    It  differs  from  rescue,  (q.  v.) 

2.  It  seems  incumbent  on  fellow  citizens, 
and  it  is  of  course  equally  the  duty  of 
allies,  to  rescue  each  other  from  the  enemy 
when  there  is  a  reasonable  prospect  of  suc- 
cess.    3  Rob.  Rep.  224. 

3.  The  recaptors  are  not  entitled  to  the 
property  captured,  as  if  it  were  a  new  prize ; 
the  owner  is  entitled  to  it  by  the  right  of 
postliminium,  (q.  v.)  *  Dall.  Diet,  mots 
rrises  maritimes,  art.  2,  §  4. 

RECAPTION,  remedies.  The,  act  of  a 
person  who  has  been  deprived  of  the  custody 
of  another,  tQ  which  he  is  legally  entitled, 
by  which  he  regains  the  peaceable  custody 
of  such  person  ;  or  of  the  owner  of  personal 
or  real  property  who  has  been  deprived  of 
his  possession,  by  which  he  retakes  posses- 
sion, peaceably.  In.  each  of  these  cases  the 
law  allows  the  recaption  of  the  person  or  of 
the  property,  provided  he  can  do  so  without 
occasioning  a  breach  of  the  peace,  or  an  in- 
jury to  a  third  person  who  has  not  been  a 
party  to  the  wrong.    3  Inst.  134 ;  2  Rolle, 


I  Rep.  55,  6 ;  Id.  208 ;  2  Rolle,  Abr.  565 ; 
3  Bl.  Comm.  5 ;  3  Bouv.  Inst.  n.  2440,  et 
seq. 

2.  Recaption  may  be  made  of  a  person, 
of  personal  property,  of  real  property  ;■  each 
of  these  will  be  separately  examined. 

8. — 1.  The  right  of  recaption  of  a  per- 
son is  confined  to  a  husband,  in  retaking  his 
wife ;  a  parent,  his  child,  of  whom  he  has 
the  custody ;  a  master,  his  apprentice ; 
and,  according  to  Blackstone,  a  master, 
his  servant ;  but  this  must  be  limited  to  a 
servant  who  assents  to  the  recaption ;  in 
these  cases,  the  party  injured  may  peaco- 
ably  enter  the  house  of  the  wrongdoer, 
without  a  demand  being  first  made,  tho 
outer  door  being  open,  and  take  and  carry 
away  the  person  wrongfully  detained.  He 
may  also  enter  peaceably  into  the  house  of 
a  person  harboring,  who  was  not  concernod 
in  the  original  abduction.  8  Bing.  R.  186 ; 
S.  C.  21  Engl.  C.  L.  Rep.  265. 

4. — 2.  The  same  principles  extend  to 
the  right  of  recaption  of  personal  property. 
In  this  sort  of  recaption,  too  much  care 
cannot  be  observed  to  avoid  any  personal 
injury  or  breach  of  the  peace. 

5. — 3.  In  the  recaption  of  real  estate, 
the  owner  may,  in  the  absence  of  the  occu- 
pier, break  open  the  outer  door  of  a  house 
and  take  possession ;  but  if,  in  regaining  his 
possession,  the  party  be  guilty  of  a  forcible 
entry  and  breaoh  of  the  peace,  he  may  be 
indicted  ;  but  the  wrongdoer,  or  person  who 
had  no  right  to  the  possession,  cannot  sus- 
tain any  action  for  such  forcible  regaining 
possession  merely.     1  Chit.  Pr.  646. 

RECEIPT,  contracts.  A  receipt  is  an 
acknowledgment  in  writing,  that  the  party 
giving  the  same  has  received  from  the  per- 
son therein  named,  the  money  or  other 
thing  therein  specified. 

2.  Although  expressed  to  be  in  full  of 
all  demands,  it  is  only  prima  facie  evidence 
of  what  it  purports  to  be,  and  upon  satis- 
factory proof  being  made  that  it  was  ob- 
tained by  fraud,  or  given  either  under  a 
mistake  of  facts  or  an  ignorance  of  law%  it 
may  be  inquired  into  and  corrected  in  a 
court  of  law  as  well  as  in  equity.  1  Pet. 
C.  C.  R.  182  ;  3  Serg.  &  Rawle,  355  ;  S, 
P.  7  Serg.  &  Rawle,  309  ;  3  Serg.  &  Rawle, 
564,589;  12  Serg.  &  Rawle,  131 ;  1  Sid. 
44 ;  1  Lev.  43 ;  1  Saund.  285 ;  2  Lutw. 
1173  ;  Co.  Lit.  373  ;  2  Stark.  C.  382 ;  1 
W.  C.  C.  R.  328 ;  2  Mason's  R.  541 ;  11 
Mass.  27 ;  1  Johns.  Cas.  145  ;  9  John.  R. 
310 ;  8  Johns.  R.  389 ;  5  Johns.  R.  68 ; 
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4  Har.  &  McH.  219  ;  3  Har.  &  McH.  433  ; 
2  Johns.  R.  378;  2  Johns.  R.  319.  A 
receipt  in  fall,  given  with  a  full  knowledge 
of  all  the  circumstances,  and  in  the  absence 
of  fraud,  seems  to  be  conclusive.  1  Esp. 
G.  172 ;  Benson  v.  Bennet,  1  Camp.  394,  n. 

3.  A  receipt  sometimes  contains  an  ac- 
knowledgment of  having  received  a  thing, 
and  also  an  agreement  to  do  another.  It  is 
only  prima  facie  evidence  as  far  as  the  re- 
ceipt goes,  but  it  cannot  be  contradicted  by 
parol  evidence  in  any  part  by  which  the 
party  engages  to  perform  a  contract.  A 
bill  of  lading,  for  example,  partakes  of  both 
these  characters ;  it  may  be  contradicted  or 
explained  as  to  the  facts  stated  in  the  re- 
cital, as  that  the  goods  were  in  good  order 
and  well  conditioned;  but,  in  other  re- 
spects, it  cannot  be  contradicted  in  any 
other  manner  than  a  common  written  con- 
tract. 7  Mass.  R.  297  5  1  Bailey,  R.  174  ; 
4  Ohio,  R.  334  ;  3  Hawks,  R.  580 ;  1  Phil. 
&  Am.  on  Ev.  388 ;  Greenl.  Ev.  §  305. 
Vide,  generally,  1  B.  &  C.  704  ;  S.  C.  8 
E.  C.  L.  R.  193  ;  2  Taunt.  R.  141 ;  2  T. 
R.  366  ;  5  B.  &  A.  607 ;  7  E.  C.  L.  R. 
206 ;  3  B.  &  C.  421 ;  1  East,  R.  460. 

4.  If  a  man  by  his  receipt  acknowledges 
that  he  has  received  money  from  an  agent 
on  account  of  his  principal,  and  thereby 
accredits  the  agent  with  the  principal  to 
that  amount,  such  receipt  is,  it  seems,  con- 
clusive as  to  the  payment  by  the  agent. 
For  example,  the  usual  acknowledgment  in 
a  policy  of  insurance  of  the  receipt  of  pre- 

jinium  from  the  assured,  is  conclusive  of  the 
fact  as  between  the  underwriter  and  the 
assured;  Dalzell  v.  Mair,  1  Camp.  532; 
although  such  receipt  would  not  be  so  be- 
tween the  underwriter  and  the  broker. 
And  if  an  agent  empowered  to  contract  for 
sale,  sell  and  convey  land,  enter  into  articles 
of  agreement  by  which  it  is  stipulated  that 
the  vendee  shall  clear,  make  improvements, 
pay  the  purchase-money  by  instalments,  &c, 
and  on  the  completion  of  the  covenants  to 
be  performed  by  him,  receive  from  the 
vendor  or  his  legal  representatives,  a  good 
and  sufficient  warranty  deed  in  fee  for  the 
premises,  the  receipt  of  the  agent  for  such 
parts  of  the  purchase-money  as  may  be 
paid  before  the  execution  of  the  deed,  is 
binding  on  the  principal.  6  Serg.  &  Rawle, 
146.    See  11  Johns.  R.  70. 

5.  A  receipt  on  the  back  of  a  bill  of 
exchange  is  prima  facie  evidence  of  pay- 
ment by  the  acceptor.  Peake's  C.  25.  The 
giving  of  a  receipt  does  not  exclude  parol 


evidence  of  payment.  4  Esp.  N.  P.  C. 
214. 

6.  In  Pennsylvania  it  has  been  holden 
that  a  receipt,  not  under  seal,  to  one  of 
several  joint  debtors,  for  his  proportion  of 
the  debt,  discharges  the  rest.  1  Rawle, 
391.  But  in  New  York  a  contrary  rule  has 
been  adopted.  7  John.  207.  See  Coxe, 
81 ;  1  Root,  72.     See  Evidence, 

RECEIPTOR.  In  Massachusetts  this 
name  is  given  to  the  person  who,  on  a 
trustee  process  being  issued  and  goods  at- 
tached, becomes  surety  to  the  sheriff  to 
have  them  forthcoming  on  demand,  or  in 
time  to  respond  the  judgment,  when  the 
execution  shall  be  issued.  Upon  which  the 
goods  are  bailed  to  him.  Story,  Bailm. 
§  124,  and  see  attachment;  Remedies. 

RECEPTUS,  civil  law.  The  name 
sometimes  given  to  an  arbitrator,  because 
he  had  been  received  or  chosen  to  settle  tho 
differences  between  the  parties.  Dig.  4,  8 ; 
Code,  2,  56. 

TO  RECEIVE.  Voluntarily  to  take  from 
another  what  is  offered. 

2.  A  landlord,  for  example,  could  not 
be  said  to  receive  the  key  from  his  tenant, 
when  the  latter  left  it  at  his  house  without 
his  knowledge,  unless  by  his  acts  afterwards, 
he  should  be  presumed  to  have  given  his 
consent.  

RECEIVER,  chancery  practice.  A  per- 
son appointed  by  a  court  possessing  chan- 
cery jurisdiction  to  receive  the  rents  and 
profits  of  land,  or  the  profits  or  produce  of 
other  property  in  dispute. 

2.  The  power  of  appointing  a  receiver 
is  a  discretionary  power  exercised  by  the 
court.  The  appointment  is  provisional,  for 
the  more  speedy  getting  in  of  the  estate  in 
dispute,  and  securing  it  for  the  benefit  of 
such  person  as  may  be  entitled  to  it,  and 
does  not  affect  the  right.     3  Atk.  564. 

3.  It  is  not  within  the  compass  of  this 
work  to  state  in  what  cases  a  receiver  will 
be  appointed ;  on  this  subject,  see  2  Madd. 
Ch.  233. 

4.  The  receiver  is  an  officer  of  the  court, 
and,  as  such,  responsible  for  good  faith  and 
reasonable  diligence.  When  the  property 
is  lost  or  injured  by  any  negligence  or  dis- 
honest execution  of  the  trust,  he  is  liable  in 
damages ;  but  he  is  not,  as  of  course,  re- 
sponsible because  there  has  been  an  em- 
bezzlement or  theft.  He  is  bound  to  such 
ordinary  diligence,  as  belongs  to  a  prudent 
and  honest  discharge  of  his  duties,  and 
such  as  is  required  of  all  persons  who  re- 
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oeive  compensation  for  their  services.  Story, 
Bailm.  §  620,  621 ;  and  the  cases  there 
cited.  Vide,  generally,  2  Madd.  Ch.  232 ; 
Newl.  Ch.  Pr.  88 ;  8  Com.  Big.  890  ;  18 
Vin.  Ab.  160 ;  1  Supp.  to  Ves.  jr.  455 ;  2 
Id.  57,  58,  74,  75,  442,  455 ;  Bouv.  Inst. 
Index,  h.  t. 

Receiver  of  stolen  goods,  crim.  law. 
By  statutory  provision  the  receiver  of  stolen 
goods  knowing  them  to  have  been  stolen 
may  be  punished  as  the  principal,  in  per- 
haps all  the  United  States. 

2.  To  make  this  offence  complete,  the 
goods  received  must  have  been  stolen,  and 
the  receiver  must  know  that  fact. 

3.  It  is  almost  always  difficult  to  prove 
guilty  knowledge ;  and  that  must  in  gene- 
ral be  collected  from  circumstances.  If  such 
circumstances  are  proved  which  to  a  person 
of  common  understanding  and  prudence,  and 
situated  as  the  prisoner  was,  must  have  satis- 
fied him  that  they  were  stolen,  this  is  suf- 
ficient. For  example,  the  receipt  of  watches, 
jewelry,  large  quantities  of  money,  bun- 
dles of  clothes  of  various  kinds,  or  personal 
property  of  any  sort,  to  a  considerable 
value,  from  boys  or  persons  destitute  of 
property,  and  without  any  lawful  means  of 
acquiring  them ;  and  specially  if  bought  at 
untimely  hours,  the  mind  can  arrive  at  no 
other  conclusion  than  that  they  were  stolen. 
This  is  further  confirmed  if  they  have  been 
bought  at  an  undervalue,  concealed,  the 
marks  defaced,  and  falsehood  resorted  to  in 
accounting  for  the  possession  of  them. 
Alison's  Cr.  Law,  330 ;  2  Russ.  Cr.  253 ; 
2  Chit.  Cr.  Law,  951 ;  Roscoe,  Cr.  Ev.  h. 
t.j  1  Wheel.  C.  C.  202. 

4.  At  common  law  receiving  stolen 
goods,  knowing  them  to  have  been  stolen, 
is  a  misdemeanor.     2  Russ.  Cr.  253. 

RECESSION.  A  re-grant :  the  act  of 
returning  the  title  of  a  country  to  a  go- 
vernment which  formerly  held  it,  by  one 
which  has  it  at  the  time ;  as  the  recession 
of  Louisiana,  which  took  place  by  the  treaty 
between  France  and  Spain,  of  October  1, 
1800.     See  2  White's  Coll.  516. 

RECIDIVE,  French  law.  The  state  of 
an  individual  who  commits  a  crime  or  misde- 
meanor, after  having  once  been  condemned 
for  a  crime  or  misdemeanor  ;  a  relapse. 

2.  Many  states  provide,  that  for  a  second 
offence,  the  punishment  shall  be  increased  ; 
in  those  cases  the  indictment  should  set 
forth  the  crime  or  misdemeanor  as  a  second 
offence. 

3.  The  second  offence  must  have  been 


committed  after  the  conviction  for  the  first ; 
a  defendant  could  not  be  convicted  of  a 
second  offence,  as  such,  until  after  he  had 
suffered  a  punishment  for  the  first.  Dall. 
Diet.  h.  t. 

RECIPROCAL  CONTRACT,  civil  law. 
One  in  which  the  parties  enter  into  mu- 
tual engagements. 

2.  They  are  divided  into  perfect  and 
imperfect.  When  they  are  perfectly  reci- 
procal, the  obligation  of  each  of  the  par- 
ties is  equally  a  principal  part  of  the 
contract,  such  as  sale,  partnership,  &o. 
Contracts  imperfectly  reciprocal  are  thos<) 
in  which  the  obligation  of  one  of  the  par- 
ties only  is  a  principal  obligation  of  the 
contract ;  as,  mandate,  deposit,  loan  for  use, 
and  the  like.  In  all  reciprocal  contracts 
the  consent  of  the  parties  must  be  ex- 
pressed. Poth.  Obi.  n.  9  ;  Civil  Code  of 
Louis,  art.  1758, 1759. 

RECIPROCITY.  Mutuality ;  state, 
quality  or  character  of  that  which  is  reci- 
procal. 

2.  The  states  of  the  Union  are  bound 
to  many  acts  of  reciprocity.  The  constitu- 
tion requires  that  they  shall  deliver  to  each 
other  fugitives  from  justice ;  that  the  records 
of  one  state,  properly  authenticated,  shall 
have  full  credit  in  the  other  states ;  that 
the  citizens  of  one  state  shall  be  citizens  of 
any  state  into  which  they  may  remove.  In 
some  of  the  states,  as  in  Pennsylvania,  the 
rule  with  regard  to  the  effect  of  a  discharge 
under  the  insolvent  laws  of  another  state, 
are  reciprocated ;  the  discharges  of  those 
courts  which  respect  the  discharges  of  the 
courts  of  Pennsylvania,  are  respected  in 
that  state. 

RECITAL,  contracts,  pleading.  The 
repetition  of  some  former  writing,  or  the 
statement  of  something  which  has  been  done. 
Touchst.  76. 

2.  Recitals  are  used  to  explain  those 
matters  of  fact  which  are  necessary  to  make 
the  transaction  intelligible.  2  Bl.  Com.  298. 
It  is  said  that  when  a  deed  of  defeasance 
recites  the  deed  which  it  is  meant  to  defeat, 
it  must  recite  it  truly.  Cruise,  Dig.  tit.  32, 
c  7,  s.  28.  In  other  oases  it  need  not  be 
so  particular.  3  Penna.  Rep.  324 ;  3  Chan. 
Cas.  101 ;  Co.  Litt.  352  b ;  Com.  Dig.  Fait, 
El. 

3.  A  party  who  executes  a  deed  reciting 
a  particular  fact  is  estopped  from  denying 
such  fact  ;  as,  when  it  was  recited  in  the 
condition  of  a  bond  that  the  obligor  had 

'  received  divers  sums  of  money  for   the 
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obligoe  which  he  had  not  brought  to  ac- 
count, and  acknowledged  that  a  balance 
was  due  to  the  obligee,  it  was  holden  that 
the  obligor  was  estopped  to  say  that  he 
had  not  received  any  money  for  the  use  of 
the  obligee.  Willes,  9,  25 ;  Rolle's  Ab. 
872,  3. 

4.  In  pleading,  when  public  statutes 
are  recited,  a  small  variance  will  not  be 
fatal,  where  by  the  recital  the  party  is  not 
"  tied  up  to  the  statute ;"  that  is,  if  the 
conclusion  be  contra  formam  statuti  praditi. 
Sav.  42  ;  1  Chit.  Crim.  Law,  276  ;  Esp.  on 
Penal  Stat.  106.  Private  statutes  must  be 
recited  in  pleading,  and  proved  by  an  ex- 
emplified copy,  unless  the  opposite  party, 
by  his  pleading  admit  them. 

5.  By  the  plea  of  nul  tiel  record,  the 
party  relying  on  a  private  statute  is  put  to 
prove  it  as  recited,  and  a  variance  will  be 
fatal.  See  4  Co.  76  ;  March,  Rep.  117,  pi. 
193 ;  3  Harr.  &  McHen.  388.  Vide,  gene- 
rally, 12  Vin.  Ab.  129  ;  13  Vin.  Ab.  417 ; 
18  Vin.  Ab.  162 ;  8  Com.  Big.  584  ;  Com. 
Dig.  Testemoigne — Evid.  B  5;  4  Binn.  R. 
231 ;  1  Dall.  R.  67 ;  3  Binn.  R.  175 ;  3 
Yeates,  R.  287 ;  4  Yeates,  R.  362,  577 ; 
9Cowen,  R.  86 ;  4  Mason,  R.  268  ;  Yelv. 
R.  127  a,  note  1 ;  Cruise,  Dig.  tit.  32,  c.  20, 
s.  23  ;  5  Johns.  Ch.  Rep.  28 ;  7  Halst.  R. 
22 ;  2  Bailey's  R.  101 ;  6  Harr.  &  Johns. 
336  ;  9  Cowen's  R.  271 ;  1  Dana's  R.  327 ; 
15  Pick.  R.  68 ;  5  N.  H.  Rep.  467 ;  12 
Pick.  R,  157 ;  Toullier  in  his  Droit  Civil 
Francais,  liv.  3,  t.  8,  c.  6,  n.  157  et  seq. 
has  examined  this  subject  with  his  usual 
ability.  2  Hill.  Ab.  c.  29,  s.  30  ;  2  Bail. 
R.  430;  2B.  &  A.  625;  2  Y.  &  J.  407; 
5  Harr.  &  John.  164  ;  Cov.  on  Conv.  Ev. 
298,  315 ;  Hurl,  on  Bonds,  33 ;  6  Watts  & 
Serg.  469. 

6.  Formerly,  in  equity,  the  decree  con- 
tained recitals  of  the  pleadings  in  the  cause, 
which  became  a  great  grievance.  Some  of 
the  English  chancellors  endeavored  to  re- 
strain this  prolixity.  By  the  rules  of  prac- 
tice for  the  courts  in  equity  of  the  United 
States,  it  is  provided,  that  in  drawing  up 
decrees  and  orders,  neither  the  bill,  nor  the 
answer,  nor  other  pleading  nor  any  part 
thereof,  nor  the  report  of  any  master,  nor 
any  other  prior  proceedings,  shall  be  stated 
or  recited  in  the  decree  or  order.  Rule  86 ; 
4  Bouv.  Inst.  n.  4443. 

RECLAIM.  To  demand  again,  to  insist 
upon  a  right ;  as,  when  a  defendant  for  a 
consideration  received  from  the  plaintiff,  has 
covenanted  to  do  an  act,  and  fails  to  do  it, 


the  plaintiff  may  bring  covenant  for  the 
breach,  or  assumpsit  to  reclaim  the  consi- 
deration.    1  Caines,  47. 

RECOGNITION,  contracts.  An  ac- 
knowledgment that  something  which  has 
been  done  by  one  man  in  the  name  of  an- 
other, was  done  by  authority  of  the  latter. 

2.  A  recognition  by  the  principal  of  the 
agency  of  another  in  the  particular  instance, 
or  in  similar  instances,  is  evidence  of  the 
authority  of  the  agent,  so  that  the  recogni- 
tion may  be  either  express  or  implied.  As 
an  instance  of  an  implied  recognition  may 
be  mentioned  the  case  of  one  who  subscribes 
policies  in  the  name  of  another,  and,  upon 
a  loss  happening,  the  latter  pays  the  amount. 

1  Camp.  R.  43,  n.  a ;  1  Esp.  Cas.  61 ;  4 
Camp.  R.  88. 

RECOGNITORS,  Eng.  law.  The  name 
by  which  the  jurors  impanneled  on  an  assize 
are  known.  Barnet  n.  Ihrie,  17  S.  &  R. 
174. 

RECOGNIZANCE,  contracts.  An  obli- 
gation of  record,  entered  into  before  a  court 
or,  officer  duly  authorized  for  that  purpose, 
with  a  condition  to  do  some  act  required  by 
law,  which  is  therein  specified.  2  Bl.  Com. 
341 ;  Bro.  Ab.  h.  t. ;  Dick.  Just.  h.  t. ;  1 
Chit.  Cr.  Law,  90. 

2.  Recognizances  relate  either  to  crimi- 
nal or  civil  matters.  1.  Recognizances  in 
criminal  cases,  are  either  that  the  party 
shall  appear  before  the  proper  court  to  an- 
swer to  such  charges  as  are  or  shall  be 
made  against  him,  that  he  shall  keep  the 
peace  or  be  of  good  behaviour.  Witnesses 
are  also  required  to  be  bound  in  a  recogni- 
zance to  testify. 

8. — 2.  In  civil  cases,  recognizances  are 
entered  into  by  bail,  conditioned  that  they 
will  pay  the  debt,  interest  and  costs  reco- 
vered by  the  plaintiff  under  certain  contin- 
gencies. There  are  also  cases  where  recog- 
nizances are  entered  into  under  the  authority 
and  requirements  of  statutes. 

4.  As  to  the  form.  The  party  need  not 
sign  it;  the  court,  judge  or  magistrate  hav- 
ing authority  to  take  the  same,  makes  a 
short  memorandum  on  the  record,  which  is 
sufficient.  2  Binn.  R.  431  ;  1  Chit.  Cr. 
Law,  90  ;  2  Wash.  C.  C.  R.  422  ;  9  Mass. 
520  ;  1  Dana,  523  ;  1  Tyler,  291 ;  4  Verm. 
488  ;    1  Stew.  &  Port.  465  ;  7  Verm.  529  ; 

2  A.  R.  Marsh.  131 ;  5  S.  &  R.  147 ;  Vide 
generally,  Com.  Dig.  Forcible  Entry,  D 
27  ;  Id.  Obligation,  K ;  Whart.  Dig.  h.  t. ; 
Vin.  Ab.  h.  t. ;  Rolle's  Ab.  h.  t. ;  2  Wash. 
C.  C.  Rep.  422 ;  Id.  29 ;  2  Yeates,  R.  437 ; 
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1  Binn.  B.  98,  note ;  1  Serg.  &  Bawle,  328 ; 
3  Yeates,  B.  93  ;  Burn.  Just.  h.  t. ;  Yin. 
Ab.  h.  t. ;  2  Sell.  Pract.  45. 

RECOGNIZEE.  He  for  whose  use  a 
recognizance  has  been  taken. 

BECOGNISOB,  contracts.  He  who 
enters  into  a  recognizance. 

BECOLEMENT,  French  law.  The 
reading  and  reexamination  by  a  witness 
of  a  deposition,  and  his  persistance  in  the 
same,  or  his  making  such  alteration,  as  his 
better  recollection  may  enable  him  to  do, 
after  haying  read  his  deposition.  Without 
such  reexamination  the  deposition  is  void. 
Poth.  ProcSd.  Cr.  s.  4,  art.  4. 

EECOMMENDATION.  The  giving  to 
a  person  a  favorable  character  of  another. 

2.  When  the  party  giving  the  character 
has  acted  in  good  faith,  he  is  not  responsible 
for  the  injury  which  a  third  person,  to  whom 
such  recommendation  was  given,  may  have 
sustained  in  consequence  of  it,  although  he 
was  mistaken. 

3.  But  when  the  recommendation  is 
knowingly  untrue,  and  an  injury  is  sustained, 
the  party  recommending  is  civilly  responsi- 
ble for  damages  ;  3  T.  E.  51 ;  7  Cranch, 
69 ;  14  Wend.  126  ;  7  Wend.  1 ;  6  Penn. 
St.  E.  310  j  whether  it  was  done  merely 
for  the  purpose  of  benefitting  the  party  re- 
commended, or  the  party  who  gives  the 
recommendation. 

4.  And  in  case  the  party  recommended 
was  a  debtor  to  the  one  recommending,  and 
it  was  agreed,  prior  to  the  transaction,  that 
the  former  should,  out  of  the  property  to  be 
obtained  by  the  recommendation,  be  paid ; 
or  in  case  of  any  other  species  of  collusion, 
to  cheat  the  person  to  whom  the  credit  is 
given,  they  may  both  be  criminally  prose- 
cuted for  the  conspiracy.  Vide  Character, 
and  Fell  on  Guar.  ch.  8  ;  6  Johns.  E.  181 ; 
1  Day's  Ca.  Er.  22  ;  13  Johns.  E.  224 ;  5 
N.  S.  443. 

EECOMPENSATION,  Scotch  law. 
When  a  party  sues  for  a  debt,  and  the  de- 
fendant pleads  compensation,  or  set-off,  the 
plaintiff  may  allege  a  compensation  on  his 
part,  and  this  is  called  a  recompensation. 
Bell's  Diet.  h.  t. 

BECOMP^NSE,  A  reward  for  ser- 
vices; remuneration  for  goods  or  other 
property. 

2.  In  maritime  law  there  is  a  distinction 
between  recompense  and  restitution,  (q.  v.) 
When  goods  have  been  lost  by  jettison,  if 
at  any  subsequent  period  of  the  voyage  the 
remainder  of  the  cargo  be  lost,  the  owner 


of  the  goods  lost  by  jettison  cannot  claim 
restitution  from  the  owners  of  the  other 
goods ;  but  in  the  case  of  expenses  incurred 
with  a  view  to  the  general  benefit,  it  is  clear 
that  they  ought  to  be  made  good  to  the 
party,  whether  he  be  an  agent  employed  by 
the  master  in  a  foreign  port  or  the  shif 
owner  himself. 

Recompense  op  recovery  in  value. 
This  phrase  is  applied  to  the  matter  reco- 
vered in  a  common  recovery,  after  the 
vouchee  has  disappeared,  and  judgment  is 
given  for  the  demandant.  2  Bouv.  Inst.  n. 
2093. 

EECONCILIATldN,  contract*.  The 
act  of  bringing  persons  to  agree  together, 
who  before,  had  had  some  difference. 

2.  A  renewal  of  cohabitation  between 
husband  and  wife  is  proof  of  reconciliation, 
and  such  reconciliation  destroys  the  effect 
of  a  deed  of  separation.     4  Eccl.  E.  238. 

EECONDUCTION,  civ.  law.  A  renew- 
ing of  a  former  lease ;  relocation,  (q.  v.) 
Dig.  19,  2, 13, 11  ;  Code  Nap.  art.  1737- 
1740. 

BECONVENTION,  civ.  law.  An  action 
brought  by  a  party  who  is  defendant  against 
the  plaintiff  before  the  same  judge.  Recon- 
ventio  est  petitio  qud  revs  vicissim9  quid  ab 
adore  petit y  ex  eadem,  vel  diversa  causa. 
Voet,  in  tit.  de  Judiciis,  n.  78 ;  4  N.  S. 
439.  To  entitle  the  defendant  to  institute 
a  demand  in  reconvention,  it  is  requisite  that 
such  demand,  though  different  from  the 
main  action,  be  nevertheless  necessarily 
connected  with  it  and  incidental  to  the 
same.  Code  of  Pr.  Lo.  art.  375 ;  11  Lo. 
E.  309 ;  7  N.  S.  282 ;  8  N.  S.  516. 

2.  The  reconvention  of  the  civil  law  was 
a  species  of  cross-bill.  Story,  Eq.  PI.  §  402. 
See  Convention  Bill  in  chancery.  Vide  De- 
mand in  reconvention. 

EECOBD,  evidence.  A  written  memo- 
rial made  by  a  public  officer  authorized 
by  law  to  perform  that  function,  and 
intended  to  serve  as  evidence  of  something 
written,  said,  or  done.  6  Call,  78  ;  1  Dana, 
595. 

2.  Becords  may  be  divided  into  those 
which  relate  to  the  proceedings  of  congress 
and  the  state  legislatures — the  courts  of 
common  law — the  courts  of  chancery — and 
those  which  are  made  so  by  statutory  pro- 
visions. 

3. — 1.  Legislative  acta.  The  acts  of 
congress  and  of  the  several  legislatures, 
are  the  highest  kind  of  records.  The 
printed  journals  of  congress  have  been  so 
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considered.  1  Whart.  Dig.  tit.  Evidence, 
pi.  112 ;  and  see  Dougl.  593 ;  Cowp.  17. 

4. — 2.  The  proceedings  of  the  courts  of 
common  law  are  records.  Bat  every  minute 
made  by  a  olerk  of  a  court  for  his  own 
future  guidance  in  making  up  his  record, 
k  not  a  record.    4  Wash.  C.  C.  Rep.  698. 

5. — 3.  Proceedings  in  courts  of  chancery 
are  said  not  to  be,  strictly  speaking,  records ; 
but  they  are  so  considered.  Gresley  on  Ev. 
101. 

6. — 4.  The  legislatures  of  the  several 
states  have  made  the  enrollment  of  certain 
deeds  and  other  documents  necessary  in 
order  to  perpetuate  the  memory  of  the  facts 
they  contain,  and  declared  that  the  copies 
thus  made*  should  have  the  effect  of  re- 
cords. 

7.  By  the  constitution  of  the  United 
States,  art.  4.  s.  1,  it  is  declared  that "  full 
faith  and  credit  shall  be  given,  in  each  state, 
to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state;  and  the 
congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effect 
thereof."  In  pursuance  of  this  power,  con- 
gress have  passed  several  acts  directing  the 
manner  of  authenticating  public  records, 
which  will  be  found  under  the  article  Au- 
thentication. 

8.  Numerous  decisions  have  been  made 
under  these  acts,  some  of  which  are  here 
referred  to.  7  Cranch,  471 ;  3  Wheat.  234 ; 
4  Cowen,  292 ;  1  N.  H.  Rep.  242  5  1  Ohio 
Reports,  264 ;  2  Verm.  R.  263 ;  5  John. 
R.  37 ;  4  Conn.  R.  380 ;  9  Mass.  462 ;  10 
Serg.  &  Rawle,  240 ;  1  Hall's  N.  York 
Rep.  155 ;  4  Ball.  412 ;  5  Serg.  &  Rawle, 
523 ;  1  Pet.  S.  C.  Rep.  352. 

Vide,  generally,  18  Vin.  Ab.  170 ;  1 
Phil.  Ev.  288 ;  Bac.  Ab.  Amendment,  Ac., 
H;  1  Kent,  Com.  260;  Arohb.  Civ.  PI. 
395 ;  Gresley  on  Ev.  99 ;  Stark.  Ev.  Index, 
h.  t. ;  Dane's  Ab.  Index,  h.  t. ;  Co.  Litt. 
260 ;  10  Pick.  R.  72;  Bouv.  Inst.  Index,  h.  t. 

To  record,  the  act  of  making  a  record. 

2.  Sometimes  questions  arise  as  to  when 
the  act  of  recording  is  complete,  as  in  the 
following  case.  A  deed  of  real  estate  was 
acknowledged  before  the  register  of  deeds 
and  handed  to  him  to  be  recorded,  and  at 
the  same  instant  a  creditor  of  the  grantor 
attached  the  real  estate ;  in  this  case  it  was 
held  the  act  of  recording  was  incomplete 
without  a  certificate  of  the  acknowledgment, 
and  wanting  that,  the  attaching  creditor 
had  the  preference.     10  Pick.  Rep.  72. 


3.  The  fact  of  an  instrument  being 
recorded  is  held  to  operate  as  a  construc- 
tive notice  upon  all  subsequent  purchasers 
of  any  estate,  legal  or  equitable,  in  the  same 
property.     1  John.  Ch.  R.  394. 

4.  But  all  conveyances  and  deeds  which 
may  be  de  facto  recorded,  are  not  to  be  con- 
sidered as  giving  notice  ;  in  order  to  have 
this  effect  the  instruments  must  be  such  as 
are  authorized  to  be  recorded,  and  the  regis- 
try must  have  been  made  in  compliance 
with  the  law,  otherwise  the  registry  is  to  be 
treated  as  a  mere  nullity,  and  it  will  not 
affect  a  subsequent  purchaser  or  encum- 
brancer unless  he  has  such  actual  notice 
as  would  amount  to  a  fraud.  2  Sch.  A 
Lef.  68 ;  1  Sch.  &  Lef.  157 ;  4  Wheat.  R. 
466 ;  1  Binn.  R.  40 ;  1  John.  Ch.  R.  300;  1 
Story,  Eq.  Jur.  §  403,  404 ;  5  Greenl.  272. 

Record  of  nisi  prius,  Eng.  law.  A 
transcript  from  the  issue  roll ;  it  contains  a 
copy  of  the  pleadings  and  issue.  Steph. 
PI.  105. 

RECORDARI  FACIAS  LOQUELAM, 
English  practice.  A  writ  commanding  the 
sheriff,  that  he  cause  the  plaint  to  be  re- 
corded which  is  in  his  county r  without  writ, 
between  the  parties  there  named,  of  the  cat- 
tle, goods,  and  chattels  of  the  complainant 
taken  and  unjustly  distrained  as  it  is  said, 
and  that  he  have  the  said  record  before  the 
oourt  on  a  day  therein  named,  and  that  he 
prefix  the  same  day  to  the  parties,  that 
then  they  may  be  there  ready  to  proceed 
in  the  same  plaint,  2  Sell.  Pr.  166.  See 
Rtfdo. 

RECORDATUR.  An  order  or  allow- 
ance that  the  verdict  returned  on  the  nisi 
prius  roll,  be  recorded.  Bac.  Ab.  Arbitr. 
Ac,  D. 

RECORDER.  1.  A  judicial  officer  of 
some  cities,  possessing  generally  the  powers 
and  authority  of  a  judge.  3  Yeates'  R. 
300 ;  4  Dall.  Rep.  299 ;  but  see  1  Rep. 
Const.  Ct.  45.  Anciently,  recorder  signi- 
fied to  recite  or  testify  on  recollection  as 
occasion  might  require  what  had  previously 
passed  in  court,  and  this  was  the  duty  of 
the  judges,  thence  called  recordeurs.  Steph. 
Plead,  note  11.  2.  An  officer  appointed 
to  make  record  or  enrolment  of  deeds  and 
other  legal  instruments,  authorized  by  law 
to  be  recorded. 

TO  RECOUPE.  This  word  is  derived 
from  the  French  recouper,  to  cut  again.  In 
law  it  signifies  the  right  and  the  act  of 
making  a  set-off,  defalcation,  or  discount, 
by  the  defendant,  to  the  claim  of  the  plain- 
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tiff.  21  Wend.  R.  342.  In  another  sense 
it  signifies  to  recompense.  19  Yes.  123. 

RECOVERER.  The  demandant  in  a 
common  recovery,  after  judgment  has  been 
given  in  his  favor,  assumes  the  name  of 
recoverer. 

RECOVERY.  A  recovery,  in  its  most 
extensive  sense,  is  the  restoration  of  a  for- 
mer right,  by  the  solemn  judgment  of  a  court 
of  justice.     3  Murph.  169. 

2.  A  recovery  is  either  true  or  actual, 
or  it  is  feigned  or  common.  A  true  reco- 
very, usually  known  by  the  name  of  reco- 
very simply,  is  the  procuring  a  former  right 
by  the  judgment  of  a  court  of  competent 
jurisdiction ;  as,  for  example,  when  judgment 
is  given  in  favor  of  the  plaintiff  when  he 
seeks  to  recover  a  thing  or  a  right. 

3.  A  common  recovery  is  a  judgment 
obtained  in  a  fictitious  suit,  brought  against 
the  tenant  of  the  freehold,  in  consequence 
of  a  default  made  by  the  person  who  is 
last  vouched  to  warranty  in  such  suit.  Bac. 
Tracts,  148. 

4.  Common  recoveries  are  considered 
as  mere  forms  of  conveyance  or  common 
assurances;  although  a  common  recovery 
is  a  fictitious  suit,  yet  the  same  mode  of 
proceeding  must  be  pursued,  and  all  the 
forms  strictly  adhered  to,  which  are  neces- 
sary to  be  observed  in  an  adversary  suit. 
The  first  thing  therefore  necessary  to  be  done 
in  suffering  a  common  recovery  is,  that  the 
person  who  is  to  be  the  demandant,  and  to 
whom  the  lands  are  to  be  adjudged,  would 
sue  out  a  writ  or  praecipe  against  the  tenant 
of  the  freehold;  whence  such  tenant  is 
usually  called  the  tenant  to  the  precipe. 
In  obedience  to  this  writ  the  tenant  appears 
in  court,  either  in  person  or  by  his  attorney ; 
but,  instead  of  defending  the  title  to  the 
land  himself,  he  calls  on  some  other  person, 
who  upon  the  original  purchase  is  supposed 
to  have  warranted  the  title,  and  prays  that 
the  person  may  be  called  in  to  defend  the 
title  which  he  warranted,  or  otherwise  to 
give  tho  tenant  lands  of  equal  value  to 
those  he  shall  lose  by  the  defect  of  his 
warranty.  This  is  called  the  voucher  voca- 
tia,  or  calling  to  warranty.  The  person 
thus  called  to  warrant,  who  is  usually 
called  the  vouchee,  appears  in  court,  is 
impleaded,  and  enters  into  the  warranty, 
by  which  means  he  takes  upon  himself  the 
defence  of  the  land.  The  defendant  then 
desires  leave  of  the  court  to  imparl,  or 
confer  with  the  vouchee  in  private,  which  is 
granted  of  course.  Soon  after  the  demand- 


ant returns  into  court,  but  the  vouchee 
disappears  or  makes  default,  in  consequence 
of  which  it  is  presumed  by  the  court,  that 
he  has  no  title  to  the  lands  demanded  in 
the  writ,  and  therefore  oannot  defend  them ; 
whereupon  judgment  is  given  for  the  demand- 
ant, now  called  the  recoverer,  to  recover 
the  lands  in  question  against  the  tenant,  and 
for  the  tenant  to  recover  against  the  vouchee, 
lands  of  equal  value  in  recompense  for 
those  so  warranted  by  him,  and  now  lost  by 
his  default.  This  is  called  the  recompense 
of  recovery  in  value ;  but  as  it  is  customary 
for  the  crier  of  the  court  to  act,  who  is 
hence  called  the  common  vouchee,  the  tenant 
can  only  have  a  nominal,  and  not  a  real 
recompense,  for  the  land  thus  recovered 
against  him  by  the  demandant.  A  writ 
of  habere  facias  is  then  sued  out,  directed 
to  the  sheriff  of  the  county  in  which  the 
lands  thus  recovered  are  situated ;  and,  on 
the  execution  and  return  of  the  writ,  the 
recovery  is  completed.  The  recovery  here 
described  is  with  single  voucher ;  but  a 
recovery  may,  and  is  frequently  suffered 
with  double,  treble,  or  further  voucher,  as 
the  exigency  of  the  case  may  require,  in 
which  case  there  are  several  judgments 
against  the  several  vouchees. 

5.  Common  recoveries  were  invented  by 
the  ecclesiastics  in  order  to  evade  the  statute 
of  mortmain,  by  which  they  were  prohibited 
from  purchasing,  or  receiving  under  the  pre- 
tence of  a  free  gift,  any  land  or  tenements 
whatever.  They  have  been  used  in  some 
states  for  the  purpose  of  breaking  the  entail 
of  estates.  Vide,  generally,  Cruise,  Digest, 
tit.  36  ;  2  Saund.  42,  n.  7  ;  4  Kent,  Com. 
487 ;  Pigot  on  Common  Recoveries,  passim. 

6.  All  the  learning  in  relation  to  com- 
mon recoveries  is  nearly  obsolete,  as  they 
are  out  of  use.  Rey,  a  French  writer,  in 
his  work,  Des  Institutions  Judicaire  de 
l'Angleterre,  torn.  ii.  p.  221,  points  out 
what  appears  to  him  the  absurdity  of  a  com- 
mon recovery.  As  to  common  recoveries, 
see  9  8.  &  R.  330 ;  3  S.  &  R.  435 ;  1 
Yeates,  244 ;  4  Yeates,  413  ;  1  Whart. 
139, 151 ;  2  Rawle,  168  ;  2  Halst.  47  ;  5 
Mass.  438  ;  6  Mass.  328  ;  8  Mass.  34 ;  3 
Harr.  &  John.  292  ;  6  P.  S.  R.  45, 

RECREANT.  A  Coward  j  a  poltroon.  3 
Bl.  Com.  340. 

RECRIMINATION,  crim.  law.  An  ac- 
cusation made  by  a  person  accused  against 
his  accuser,  either  of  having  committed  the 
same  offence,  or  another. 

2.    In  general  recrimination  does  not  ex- 
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cuse  the  person  accused,  nor  diminish  his 
punishment,  because  the  guilt  of  another 
can  never  excuse  him.  But  in  applications 
for  divorce  on  the  ground  of  adultery,  if  the 
party,  defendant,  can  prove  that  the  plaintiff 
or  complainant  has  been  guilty  of  the  same 
offence,  the  divorce  will  not  be  granted. 
1  Hagg.  C.  Rep.  144  ;  S.  C.  4  Eocl.  Rep. 
360.  The  laws  of  Pennsylvania  contain  a 
provision  to  the  same  effect.  Vide  1  Hagg. 
Eccl.  R.  790 ;  3  Hagg.  Eccl.  R.  77 ;  1 
Hagg.  Cons.  R.  147 ;  2  Hagg.  Cons.  R. 
297 ;  Shelf,  on  Mar.  and  Div.  440 ;  Dig. 
24,  3,  39  ;  Dig.  48,  5, 13,  5 ;  1  Addams, 
R.  411 ;  Compensation ;  Condonation  ; 
Divorce.  

RECRUIT.    A  newly  made  soldier. 

RECTO.  Right,  (q.  v.)  Breve  de  redo, 
writ  of  right,  (q.  v.) 

RECTOR,  Eccl.  law.  One  who  rules  or 
governs ;  a  name  given  to  certain  officers  of 
the  Roman  church.     Diet.  Canonique,  h.  v. 

RECTORY,  Engl.  law.  Corporeal  real 
property,  consisting  of  a  church,  glebe  lands 
and  tithes.     1  Chit.  Pr.  163. 

RECTUS  IN  CURIA.  Right  in  court. 
One  who  stands  at  the  bar,  and  no  one 
objects  any  offence,  or  prefers  any  charge 
against  him. 

2.  When  a  person  outlawed  has  reversed 
his  outlawry,  so  that  he  oan  have  the  benefit 
of  the  law,  he  is  said  to  be  reotus  in  curia. 
Jacob,  L.  D.  h.  t. 

RECUPERATORES,  Roman  civil  law. 
A  species  of  judges  originally  established, 
it  is  supposed,  to  decide  controversies 
between  Roman  citizens  and  strangers, 
concerning  the  right  to  the  possession  of 
property  requiring  speedy  remedy;  but 
gradually  extended  to  questions  which 
might  be  brought  before  ordinary  judges. 
After  this  enlargement  of  their  powers,  the 
difference  between  them  and  judges,  it  is 
supposed,  was  simply  this :  If  the  praetor 
named  three  judges  he  called  them  recupe- 
ratores;  if  one,  he  called  him  judex.  6ut 
opinions  on  this  subject  are  very  various. 
fColman  De  Romano  judicio  recuperatorio,) 
Cicero's  oration  pro  Coecin,  1,  3,  was  ad- 
dressed to  Recuperators. 

RECUSANTS,  or  POPISH  RECU- 
SANTS, Engl.  law.  Persons  who  refuse  to 
make  the  declarations  against  popery,  and 
such  as  promote,  encourage,  or  profess  the 
popish  religion. 

2.  These  are  by  law  liable  to  restraints, 
forfeitures  and  inoonveniences,  which  are 
imposed  upon  them  by  various  acts  of  par- 


liament. Happily  in  this  country  -no  re- 
ligious sect  has  the  asoendenoy,  and  all 
persons  are  free  to  profess  what  religion 
they  conscientiously  believe  to  be  the  right 
one. 

RECUSATION,  civ.  law.  A  plea  or  ex- 
ception by  which  the  defendant  requires  that 
the  judge  having  jurisdiction  of  the  cause, 
should  abstain  from  deciding  upon  the 
ground  of  interest,  or  for  a  legal  objection 
to  his  prejudice. 

2.  A  recusation  is  not  a  plea  to  the 
jurisdiction  of  the  court,  but  simply  to  the 
person  of  the  judge.  It  may,  however,  ex- 
tend to  all  the  judges,  as  when  the  party 
has  a  suit  against  the  whole  court.  Poth. 
Proced.  Civ.  lere  part.,  ch.  2,  s.  5.  It  is 
a  personal  challenge  of  the  judge  for  cause. 

3.  It  is  a  maxim  of  every  .good  system 
of  law,  that  a  man  shall  not  be  judge  in  his 
own  cause.  2  L.  R.  390 ;  6  L.  R.  134  : 
Ayl.  Parerg.  451 ;  Diet,  de  Jur.  h.  t.;  Merl. 
Rupert,  h.  t. ;  vide  Jacob's  Intr.  to  the 
Com.  Civ.  and  Can.  L.  11 ;  8  Co.  118 ; 
Dyer,  65.    Dall.  Diet.  h.  t. 

4.  By  recusation  is  also  understood  the 
challenge  of  jurors.  Code  of  Practice  of 
Louis,  art.  499,  500.  Recusation  is  also 
an  act,  of  what  nature  soever  it  may  be,  by 
which  a  strange  heir,  by  deeds  or  words, 
declares  he  will  not  be  heir.  Dig.  29,  2, 
95.  See,  generally,  1  Hopk.  Ch.  R.  1 ;  5 
Mart.  Lo.  R.  292  ;  and  Challenge. 

REDDENDO  SINGULA  SINGULIS, 
construction.  By  rendering  each  his  own  ; 
for  example,  when  two  descriptions  of  pro- 
perty are  given  together  in  one  mass,  both 
the  next  of  kin  and  the  heir  cannot  take, 
unless  in  oases  where  a  construction  can  be 
made  reddendo  singula  singulis,  that  the 
next  of  kin  shall  take  the  personal  estate 
and  the  heir  at  law  the  real  estate.  14  Yes. 
490.  Vide  11  East,  513,  n. ;  Bac.  Ab. 
Conditions,  L. 

REDDENDUM,  contracts.  A  word  used 
substantively,  and  is  that  clause  in  a  deed 
by  which  the  grantor  reserves  something 
new  to  himself  out  of  that  which  he  granted 
before,  and  thus  usually  follows  the  tenen- 
dum, and  is  generally  in  these  words  "  yield- 
ing and  paying." 

2.  In  every  good  reddendum  or  reser- 
vation these  things  must  concur;  namely, 
1.  It  must  be  apt  words.  2.  It  must  be  of 
some  other  thing  issuing  or  ooming  out  of 
the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  something  issuing  out  of 
another  thing.    3.  It  must  be  of  such  thing 
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on  which  the  grantor  may  resort  to  distrain. 
4.  It  must  be  made  to  one  of  the  grantors, 
and  not  to  a  stranger  to  the  deed.  Vide 
2  Bl.  Com.  299 ;  Co.  Litt.  47 ;  Touohs. 
80 ;  Cruise,  Dig.  tit.  32,  o.  24,  s.  1 ;  Dane's 
Ab.  Index,  h.  t. 

REDEMPTION,  contracts.  The  act  of 
taking  back  by  the  seller  from  the  buyer, 
a  thing  which  had  been  sold  subject  to  the 
right  of  repurchase. 

2.  The  right  of  redemption  then  is  an 
agreement  by  which  the  seller  reserves  to 
himself  the  power  of  taking  back  the  thing 
sold  by  returning  the  price  paid  for  it.  As 
to  the  fund  out  of  whioh  a  mortgaged  estate 
is  to  be  redeemed,  see  Payment.  Vide 
Equity  of  redemption. 

REDEMPTIONES.  Heavy  fines,  con- 
tradistinguiahed  from  misericordia.(q.  v.) 

REDHIBITION,  civil  law,  and  in 
Louisiana.  The  avoidance  of  a  sale  on 
account  of  some  vice  or  defect  in  the  thing 
sold,  whioh  renders  it  absolutely  useless,  or 
its  use  so  inconvenient  and  imperfect,  that 
it  must  be  supposed  that  the  buyer  would 
not  have  purchased  it,  had  he  known  of  the 
vice.  Civ.  Code  of  Lo.  2496.  Redhibi- 
tion is  also  the  name  of  an  action  which  the 
purchaser  of  a  defective  movable  thing  may 
bring  to  cause  the  sale  to  be  annulled,  and 
to  recover  the  price  he  has  paid  for  it. 
Vide  Dig.  21, 1. 

2.  The  rule  of  caveat  emptor,  (q.  v.)  in 
the  common  law,  places  a  purchaser  in  a 
different  position  from  his  situation  under 
the  like  circumstances  under  the  civil  law ; 
unless  there  is  an  express  warranty,  he  can 
seldom  annul  a  sale  or  recover  damages  on 
account  of  a  defect  in  the  thing  sold. 
Chitty,  Contr.  133,  et  seq. ;  Sugd.  Vend. 
222 ;  2  Kent,  Com.  374 ;  Co.  Litt.  102,  a; 
2  Bl.  Com.  452 ;  Bac.  Ab.  Action  on  the 
case,  E  ;  2  Com.  Cont.  263. 

REDIDIT  SE,  Eng.  practice.  He  sur- 
rendered himself.  This  is  endorsed  on  the 
bail  piece  when  a  certificate  has  been  made 
by  the  proper  officer  that  the  defendant  is 
in  custody.  Pr.  Reg.  64 ;  Com.  Dig.  Bail  Q  4. 

REDITUS  ALBI.  A  rent  payable  in 
money;  sometimes  oalled  white  rent  or 
blanche  farm.    Vide  Albafirma. 

Reditus  nigbi.  A  rent  payable  in 
grain,  work,  and  the  like;  it  was  also 
called  black  mail.  This  name  was  given  to 
it  to  distinguish  it  from  reditus  albi,  whioh 
was  payable  in  money.    Vide  Albafirma. 

RE-DRAFT,  comm.  law.  A  bill  of 
exchange  drawn  at  the  place  where  another 
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bill  was  made  payable,  and  where  it  was 
protested,  upon  the  place  where  the  first 
bill  was  drawn,  or  when  there  is  no  regular 
commercial  intercourse  rendering  that  prac- 
ticable, then  in  the  next  best  or  most  direct 
practicable  course.  1  Bell's  Com.  406,  5th 
ed.     Vide  Reexchange. 

REDRESS.  The  act  of  receiving  satis- 
faction for  an  injury  sustained.  For  the 
mode  of  obtaining  redress,  vide  Remedies  ; 
1  Chit.  Pr.  Annal.  Table. 

REDUBBERS,  crim  law.  Those  who 
bought  stolen  cloth,  and  dyed  it  of  another 
color  to  prevent  its  being  identified,  were 
anciently  so  called.     3  Inst.  134. 

REDUNDANCY.  Matter  introduced 
in  an  answer,  or  pleading,  which  is  foreign 
to  the  bill  or  articles* 

2.  In  the  case  of  Dysart  v.  Dysart,  3 
Curt.  Eoc.  R.  543,  in  giving  the  judgment 
of  the  court,  Dr.  Lushington  says :  "  It 
may  not,  perhaps,  be  easy  to  define  the 
meaning  of  this  term,  [redundant,]  in  a 
short  sentence,  but  the  true  meaning  I  tako 
to  be  this :  the  respondent  is  not  to  insert 
inv  his  answer  any  matter  foreign  to  the 
articles  he  is  called  upon  to  answer,  al- 
though such  matter  may  be  admissible  in  a 
plea ;  but  he  may,  in  his  answer,  plead  mat- 
ter by  way  of  explanation  pertinent  to  the 
articles,  even  if  such  matter  shall  be  solely 
in  his  own  knowledge,  and  to  such  extent 
incapable  of  proof;  or  he  may  state  matter, 
whioh  can  be  substantiated  by  witnesses ; 
but  in  this  latter  instance,  if  such  matter 
be  introduced  into  the  answer,  and  not 
afterwards  put  in  the  plea,  or  proved,  the 
court  will  give  no  weight  or  credence  to 
such  part  of  the  answer." 

3.  A  material  distinction  is  to  be 
observed  between  redundancy  in  the  alle- 
gation and  redundancy  in  the  proof.  In 
die  former  case,  a  variance  between  the 
allegation  and  the  proof  will  be  fatal  if  the 
redundant  allegations  are  descriptive  of 
that  whioh  is  essential.  But  in  the  latter 
ease,  redundancy  cannot  vitiate,  because 
more  is  proved  than  is  alleged,  unless  the 
matter  superfluously  proved  goes  to  con- 
tradict some  essential  part  of  the  allega- 
tion. 1  Greenl.  Ev.  §  67  ;  1  Stark.  Ev.  401. 

RE-ENTRY,  estates.  The  resuming  or 
retaking  possession  of  land  which  the  party 
lately  had. 

2.  Ground  rent  deeds  and  leases  fre- 
quently contain  a  clause  authorizing  the 
landlord  to  reenter  on  the  non-payment  of 
rent,  or  the  breach  of  some  covenant,  when . 
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the  estate  is  forfeited.  Story,  Eq.  Jur. 
§  1315  j  1  Fonb.  Eq.  B.  1,  c.  6,  §  4,  note 
h.  Forfeitures  for  the  non-payment  of  rent 
being  the  most  common,  will  here  alone  be 
considered.  When  such  a  forfeiture  has 
taken  place,  the  lessor  or  his  assigns  have 
a  right  to  repossess  themselves  of  the 
demised  premises. 

3.  Great  niceties  must  be  observed  in 
making  such  reentry.  Unless  they  have 
boen  dispensed  with  by  the  agreement  of 
the  parties,  several  things  are  required  by 
law  to  be  previously  done  by  the  landlord 
or  reversioner  to  entitle  him  to  reenter.  3 
Call,  424  j  8  Watts,  51 ;  9  Watts,  258 ; 
18  John.  450 ;  4  N.  H.  Rep.  254 ;  13 
Wend.  524 ;  6  Halst.  270  j  2  N.  H.  Rep. 
164 ;  1  Saund.  287,  n.  16. 

4. — 1.  There  must  be  a  demand  of  rent. 
Com.  Dig.  Rent,  D  3  a;  18  Vin.  Ab.  482 ; 
Bac.  Ab.  Rent,  H. 

5. — 2.  The  demand  must  be  of  the  pre- 
cise rent  due,  for  the  demand  of  a  penny 
more  or  less  will  avoid  the  entry.  Com. 
Dig.  Rent,  D  5.  If  a  part  of  the  rent  be 
paid,  a  reentry  may  be  made  for  the  part 
unpaid.  Bac.  Ab.  Conditions,  0  4 ;  Co. 
Litt.  203  j  Cro.  Jac.  511. 

6: — 3.  It  must  be  made  precisely  on  the 
day  when  the  rent  is  due  and  payable  by 
the  lease,  to  save  the  forfeiture.  7  T.  R. 
117.  As  where  the  lease  oontains  a  proviso 
that  if  the  rent  shall  be  behind  and  unpaid, 
for  the  space  of  thirty*  or  any  other  num- 
ber of  days,  it  must  be  made  on  the  thirtieth 
or  last  day.  Com.  Dig.  Rent,  D  7  ;  Bac. 
Abr.  Rent,  I. 

7. — 4.  It  must  be  made  a  convenient 
time  before  sunset,  that  the  money  may  be 
counted  and  a  receipt  given,  while  there  is 
light  enough  reasonably  to  do  so ;  therefore 
proof  of  a  demand  in  the  afternoon  of  the 
last  day,  without  showing  in  what  part  of 
the  afternoon  it  was  made,  and  that  it  was 
towards  sunset  or  late  in  the  afternoon,  is 
not  sufficient.  Jackson  tv  Harrison,  17 
Johns.  66 ;  Com.  Dig.  Rent,  D  7 ;  Bac. 
Abr.  Rent,  I. 

8. — 5.  It  must  be  made  upon  the  land, 
and  at  the  most  notorious  place  of  it.  6 
Bac.  Abr.  31 ;  2  Roll.  Abr.  428  ;  see  16 
Johns.  222.  Therefore,  if  there  be  a 
dwelling-house  upon  the  land,  the  demand 
must  be  made  at  the  front  door,  though  it 
is  not  necessary  to  enter  the  house,  not- 
withstanding the  door  be  open ;  if  wood- 
land be  the  subject  of  the  lease,  a  demand 
•ught  to  be  made  at  the  gate,  or  some  high- 


way leading  through  the  woods  as  the  most 
notorious.  Co.  Litt.  202 ;  Com.  Dig.  Rent, 
D.  6. 

9. — 6.  Unless  a  place  is  appointed  where 
the  rent  is  payable,  in  which  case  a  demand 
must  be  made  at  such  place ;  Com.  Dig. 
Rent,  D.  6 ;  for  the  presumption  is  the 
tenant  was  there  to  pay  it.  Bac.  Abr. 
Rent,  I. 

10. — 7.  A  demand  of  the  rent  must  be 
made  in  fact,  although  there  should  be  no 
person  on  the  land  ready  to  pay  it.  Bac. 
Ab.  Rent,  I. 

11. — 8.  If  after  these  requisites  have 
been  performed  by  the  lessor  or  reversioner, 
the  tenant  neglects  or  refuses  to  pay  the 
rent,  and  no  sufficient  distress  can  be  found 
on  the  premises,  then  the  lessor  or  reversioner 
is  to  reenter.  6  Serg.  &  Rawle,  151 ;  8 
Watts,  R.  51 ;  1  Saund.  287,  n.  16.  He 
should  then  openly  declare,  before  the 
witnesses  he  may  have  provided  for  the 
purpose,  that  for  the  want  of  a  sufficient 
distress,  and  because  of  the  non-payment 
of  the  rent,  demanded,  mentioning  the 
amount,  he  reenters  and  re-possesses  him- 
self of  the  premises. 

12.  A  tender  of  the  rent  by  the  tenant 
to  the  lessor,  made  on  the  last  day,  either 
on  or  off  the  premises,  will  save  the  for- 
feiture. 

13.  It  follows  as  a  necessary  inference 
from  what  has  been  premised,  that  a  demand 
made  before  or  after  the  last  day  which  the 
lessee  has  to  pay  the  rent,  in  order  to  pre- 
vent the  forfeiture,  or  off  the  land,  will  not 
be  sufficient  to  defeat  the  estate.  7  T.  R.  117. 

14.  The  forfeiture  may  be  waived  by 
the  lessor,  in  the  case  of  a  lease  for  years, 
by  his  acceptance  of  rent,  accruing  since 
the  forfeiture,  provided  he  knew  of  the 
cause.     3  Rep.  64. 

•15.  A  reentry  cannot  be  made  for  non- 
payment of  rent  if  there  is  any  distrainable 
property  on  the  premises,  which  may  be 
taken  in  satisfaction  of  the  rent,  and  every 
part  of  the  premises  must  be  searched.  2 
Phil.  Ev.  180. 

16.  The  entry  may  be  made  by  the 
lessor  or  reversioner  himself,  or  by  attorney ; 
Cro.  Eliz.  601 ;  7  T.  R.  117 ;  the  entry  of 
one  joint  tenant  or  tenant  in  common, 
enures  to  the  benefit  of  the  whole.  Hob 
120. 

17.  After  the  entry  has  been  made, 
evidenoe  of  it  ought  to  be  perpetuated. 

18.  Courts  of  chancery  will  generally 
make  the  lessor  account  to  the  lessee  for 
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the  profits  of  the  estate,  during  the  time  of 
his  being  in  possession;  and  will  compel 
him,  after  he  has  satisfied  the  rent  in  arrear, 
and  the  costs  attending  his  entry,  and 
detention  of  the  lands,  to  give  up  the 
possession  to  the  lessee,  and  to  pay  him  the 
surplus  profits  of  the  estate.  1  Co.  Litt. 
203  a,  n.  3 ;  1  Lev.  170  j  T.  Raym.  135, 
158;  3  Cruise,  299, 300.  See  also  6  Binn. 
420 ;  18  Ves.  60 ;  Bac.  Ab.  Rent,  K ;  3 
Call,  491 ;  18  Ves.  58  ;  2  Story,  Eq.  Jur. 
§  1315 ;  4  Bing.  R.  178 ;  33  Eng.  C.  L. 
R.  312 ;  1  How.  S.  C.  R.  211. 

REEVE.  The  name  of  an  ancient 
English  offioer  of  justice,  inferior  in  rank 
to  an  alderman. 

2.  He  was  a  ministerial  officer,  appointed 
to  execute  process,  keep  the  king's  peace, 
and  put  the  laws  in  execution.  He  wit- 
nessed all  contracts  and  bargains ;  brought 
offenders  to  justice,  and  delivered  them  to 
punishment ;  took  bail  for  such  as  were  to 
appear  at  the  county  oourt,  and  presided  at 
the  court  or  folcmote.  He  was  also  called 
gerefa. 

3.  There  were  several  kinds  of  reeves ; 
as  the  shire-gerefa,  shire-reeve  or  sheriff; 
the  hehrgerefa,  or  high-sheriff,  tithing-reeve, 
burgh  or  borough-reeve. 

RE-EXAMINATION.  A  second  ex- 
amination of  a  thing.  A  witness  may  be 
reexamined,  in  a  trial  at  law,  in  the  discre- 
tion of  the  court,  and  this  is  seldom  refused. 
In  equity,  it  is  a  general  rule  that  there  can 
be  no  reexamination  of  a  witness,  after  he 
has  once  signed  his  name  to  the  deposition, 
and  turned  his  back  upon  the  commissioner 
or  examiner ;  the  reason  of  this  is  that  he 
may  be  tampered  with,  or  induced  to  retract 
or  qualify  what  he  has  sworn  to.  1  Meriv. 
130. 

RE-EXCHANGE,  contracts,  commerce. 
The  expense  incurred  by  a  bill's  being  dis- 
honored in  a  foreign  country  where  it  is 
made  payable,  and  returned  to  that  country 
in  which  it  was  made  or  indorsed,  and  there 
taken  up  ;  the  amount  of  this  depends  upon 
the  course  of  exchange  between  the  two 
countries,  through  which  the  bill  has  been 
negotiated.  In  other  words,  reexchange  is 
the  difference  between  the  draft  and  redraft. 

2.  The  drawer  of  a  bill  is  liable  for  the 
whole  amount  of  reexchange  occasioned  by 
the  circuitous  mode  of  returning  the  bill 
through  the  various  countries  in  which  it 
has  been  negotiated,  as  much  as  for  that 
occasioned  by  a  direct  return.  Maxw.  L. 
D.  h.  t. ;  5  Com.  Dig.  150. 


3.  In  some  states,  legislative  enactments 
have  been  made  which  regulate  damages  on 
reexchange.  These  damages  are  different 
in  the  several  states,  and  this  want  of  uni- 
formity, if  it  does  not  create  injustice,  must 
be  admitted  to  be  a  serious  evil.  2  Amer. 
Jur.  79.  See  Chit,  on  Bills,  (ed.  of  1836,) 
666.  See  Damages  on  Bills  of  Exchange. 
REPALO.  A  word  oomposed  of  the 
three  initial  syllables  re.  fa.  lo.,  for  recor- 
dari  facias  loquelam.  (q.  v.)  2  Sell.  Pr 
160 ;  8  Dowl.  R.  514. 

REFECTION,  civil  law.  Reparation, 
reestablishment  of  a  building.  Dig.  19, 
1,  6, 1. 

REFEREE.  A  person  to  whom  has 
been  referred  a  matter  in  dispute,  in  order 
that  he  may  settle  it.  His  judgment  is 
called  an  award.  Vide  •Arbitrator;  Refer' 
ence. 

REFERENCE,  contracts.  An  agree- 
ment to  submit  to  certain  arbitrators,  mat- 
ters in  dispute  between  two  or  more  parties, 
for  their  decision  and  judgment.  The  per- 
sons to  whom  such  matters  are  referred  are 
sometimes  called  referees. 

Reference,  mercantile  law.  A  direc- 
tion or  request  by  a  party  who  asks  a  credit 
to  the  person  from  whom  he  expects  it,  to 
call  on  some  other  person  named  in  order 
to  ascertain  the  character  or  mercantile 
standing  of  the  former. 

Reference,  practice.  The  act  of  send- 
ing any  matter  by  a  court  of  chancery,  or 
one  exercising  equitable  powers,  to  a  master 
or  other  officer,  in  order  that  he  may  ascer- 
tain facts  and  report  to  the  oourt.  By  re- 
ference is  also  understood  .that  part  of  an 
instrument  of  writing  where  it  points  to 
another  for  the  matters  therein  contained. 
For  the  effect  of  such  referenoe,  see  1  Pick. 
R.  27 ;  17  Mass.  R.  443 ;  15  Pick.  R.  66 ; 
7  Halst.  R.  25 ;  14  Wend.  R.  619 ;  10 
Conn.  R.  422 ;  4  Greenl.  R.  14,  471 ;  3 
Greenl.  R.  393 ;  6  Pick.  R.  460 ;  the  thing 
referred  to,  is  also  called  a  reference. 

REFERENDUM,  international  law. 
When  an  ambassador  receives  propositions 
touching  an  object  over  which  he  has  no 
sufficient  power  and  he  is  without  instruc- 
tion, he  accepts  it  ad  referendum,  that  is, 
under  the  condition  that  it  shall  be  acted 
upon  by  his  government,  to  which  it  is  re- 
ferred. The  note  addressed  in  that  case  to 
his  government  to  submit  the  question  to 
its  consideration  is  called  a  referendum. 

REFORM.  To  reorganize ;  to  rearrange ; 
as,  the  jury  "  shall  be  reformed  by  putting 
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to  and  taking  out  of  the  persons  so  impan- 
neled."  Stat.  3  H.  YIQ.  o.  12 ;  Bac.  Ab. 
Juries,  A. 

2.  To  reform  an  instrument  in  equity, 
is  to  make  a  decree  that  a  deed  or  other 
agreement  shall  be  made  or  construed  as  it 
was  originally  intended  by  the  parties, 
when  an  error  or  mistake,  as  to  a  fact,  has 
been  committed.  A  contract  has  been  re- 
formed, although  the  parly  applying  to  the 
court  was  in  the  legal  profession,  and  he, 
himself,  drew  the  contract,  it  appearing  clear 
that  it  was  framed  so  as  to  admit  of  a  con- 
struction inconsistent  with  the  true  agree- 
ment of  the  parties.  1  Sim.  &  Stu.  210 ; 
3  Buss.  R.  424.  But  a  contract  will  not 
be  reformed  in  consequenoe  of  an  error  of 
law.     1  Rubs.  &  M.  418 ;  1  Chit.  Pr.  124. 

REFORMATION,  criminal  law.    The 


to  act  as  such.  In  some  oases,  a  neglect  to 
perform  a  duty  which  the  party  is  required 
by  law  or  his  agreement  to  do,  will  amount 
to  a  refusal. 

REGENCY.  The  authority  of  the  per- 
son in  monarchical  countries  invested  with 
the  right  of  governing  the  state  in  the  name 
of  the  monarch,  during  his  minority,  ab- 
sence, sickness  or  other  inability. 

REGENT.  1.  A  ruler,  a  governor.  The 
term  is  usually  applied  to  one  who  governs 
a  regency,  or  rules  in  the  place  of  another. 
2.  In  the  canon  law,  it  signifies  a  master  or 
professor  of  a  college.  Diet,  du  Dr.  Can. 
h.  t.  3.  It  sometimes  means  simply  a  ruler, 
director,  or  superintendent;  as,  in  New 
York,  where  the  board  who  have  the  super- 
intendence of  all  the  colleges,  academies 
and  schools,  are  called  the  regents  of  the 


act  of  bringing  back  a  criminal  to  such  a   University  of  the  state  of  New  York. 


sense  of  justice,  so  that  he  may  live  in 
society  without  any  detriment  to  it. 


REGIAM  MAJESTATEM.    The  name 
of  an  ancient  law  book,  ascribed  to  David  I. 


2.     The  object  of  the  criminal  law  ought '  of  Scotland.     It  is,  according  to  Dr.  Ro- 
to be  to  reform  the  criminal,  while  it  pro-  '  bertson,  a  servile  copy  of  Glanville.    Ro- 
teots  society  by  his  punishment.     One  of  ,  bertson's  Hist,  of  Charles  V.,  vol.  1,  note 
the  best  attempts  at  reformation  is  the  plan   25,  p.  262 ;  Ersk.  Prin.  B.  1,  t.  1,  n.  13. 
of  solitary  confinement  in  a  penitentiary.        REGICIDE.    The  killing  of  a  king,  and, 
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While  the  convict  has  time  to  reflect,  he 
cannot  be  injured  by  evil  example  or  cor- 
rupt communication. 

TO  REFRESH.  To  reexamine  a  sub- 
ject by  having  a  reference  to  something 
connected  with  it. 

2.  A  witness  has  a  right  to  examine  a 
memorandum  or  paper  which  he  made  in 
relation  to  certain  facts,  when  the  same 
occurred,  in  order  to  refresh  his  memory, 
but  the  paper  or  memorandum  itself  is  not 
evidence.  5  Wend.  301 ;  12  S.  &  R.  328 ; 
6  Pick.  222 ;  1  A.  K.  Marsh.  188 ;  2  Conn. 
213.    See  1  Rep.  Const.  Ct.  336, 373, 423. 

TO  REFUND.  To  pay  back  by  the 
party  who  has  received  it,  to  the  party  who 
has  paid  it,  money  which  ought  not  to  have 
been  paid. 

2.  On  a  deficiency  of  assets,  executors 
and  administrators  cum  testamento  annexo, 
are  entitled  to  have  refunded  to  them  lega- 
cies which  they  may  have  paid,  or  so  much 
as  may  be  necessary  to  pay  the  debts  of  the 
testator ;  and  in  order  to  insure  this,  they 
are  generally  authorised  to  require  a  re- 
funding bond.  Vide  8  Vin.  Ab.  418  j  18 
Vin.  Ab.  273 ;  Bac.  Ab.  Legacies,  H. 

REFUSAL.  The  act  of  declining  to 
receive  or  to  do  something. 

2.  A  grantee  may  refuse  a  title,  vide 
-Assent;  one  appointed  executor  may  refuse 


by  extension,   of  a  queen.      Theorie  des 
Lois  Criminelles,  vol.  1,  p.  800. 

REGIDOR.  Laws  of  the  Spanish  em- 
pire of  the  Indies.  One  of  a  body,  never 
exceeding  twelve,  who  formed  a  part  of  the 
ayuntamiento  or  municipal  council  in  every 
capital  of  a  jurisdiction.  The  office  of  regi- 
dor  was  held  for  life ;  that  is  to  say,  during 
the  pleasure  of  the  supreme  authority.  In 
most  places  the  office  was  purchased ;  in 
some  cities,  however,  they  were  elected  by 
persons  of  the  district,  called  capitular es. 
12  Pet.  R.  442,  note. 

REGIMIENTO.  Laws  of  the  Spanish 
empire  of  the  Indies.  The  body  of  regi- 
dores,  who  never  exceeded  twelve,  forming 
a  part  of  the  municipal  council  or  ayunta- 
miento, in  every  capital  of  a  jurisdiction. 
12  Pet.  Rep.  442,  note. 

REGISTER,  evidence.  A  book  contain- 
ing a  record  of  facts  as  they  occur,  kept  by 
public  authority ;  a  register  of  births,  mar- 
riages and  burials. 

2.  Although  not  originally  intended  for 
the  purposes  of  evidence,  publio  registers 
are  in  general  admmissible  to  prove  the 
facts  to  which  they  relate. 

3.  In  Pennsylvania,  the  registry  of 
births,  &c.  made  by  any  religious  society  in 
the  state,  is  evidence  by  act  of  assembly, 
but  it  must  be  proved  as  at  common  law. 
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6  Binn.  R.  416.  A  copy  of  the  register 
of  births  and  deaths  of  the  Society  of 
Friends  in  England,  proved  before  the  lord 
mayor  of  London  by  an  ex  parte  affidavit, 
was  allowed  to  be  given  in  evidence  to  prove 
the  death  of  a  person ;  1  Dall.  2 ;  and  a 
copy  of  a  parish  register  in  Barbadoes,  cer- 
tified to  be  a  true  copy  by  the  rector,  proved 
by  the  oath  of  a  witness,  taken  before  the 
deputy  secretary  of  the  island  and  notary 
public,  under  his  hand  and  seal,  was  held 
admissible  to  prove  pedigree;  the  hand- 
writing and  office  of  the  secretary  being 
proved.     10  Serg.  &  Rawle,  383. 

4.  In  North  Carolina,  a  parish  register 
of  births,  marriages  and  deaths,  kept  pur- 
suant to  the  statute  of  that  state,  is  evi- 
dence of  pedigree.     2  Murphey's  R.  47. 

5.  In  Connecticut,  a  parish  register  has 
been  received  in  evidence.  2  Root,  R.  99. 
See  15  John.  R.  226.  Vide  1  Phil.  Ev. 
805  5  1  Curt.  R.  755 ;  6  Eng.  Bool.  R. 
452 ;  Gov.  on  Conv.  Ev.  304. 

REGISTER,  commer.  law.  The  certi- 
ficate of  registry  granted  to  the  person  or 
persons  entitled  thereto,  by  the  collector 
of  the  district,  comprehending  the  port  to 
which  any  ship  or  vessel  shall  belong ;  more 
properly,  the  registry  itself.  For  the  form, 
requisites,  &c.  of  certificate  of  registry,  see 
Act  of  Con.  Dec.  31,  1792 ;  Story's  Laws 
U.  S.  269 ;  3  Kent,x  Com.  4th  ed.  141. 

Register  or  registrar.  An  officer 
authorized  by  law  to  keep  a  record  called 
a  register  or  registry ;  as  the  register  for 
the  probate  of  wills. 

Register  for  the  probate  of  wills. 
An  officer  in  Pennsylvania,  who  has  gene- 
rally the  same  powers  that  judges  of  pro- 
bates and  surrogates  have  in  other  states, 
and  the  ordinary  has  in  England,  in  admit- 
ting the  wills  of  deceased  persons  to  pro- 
bate. 

Register  of  writs.  This  is  a  book 
preserved  in  the  English  court  of  chancery, 
in  which  were  entered,  from  time  to  time, 
all  forms  of  writs  once  issued. 

2.  It  was  first  printed  and  published  in 
the  reign  of  Henry  VIII.  This  book  is  still 
in  authority,  as  containing,  in  general,  an 
accurate  transcript  of  the  forms  of  all  writs 
as  then  framed,  and  as  they  ought  still  to 
be  framed  in  modern  practice. 

3.  It  seems,  however,  that  a  variation 
from  the  register  is  not  conclusive  against 
the  propriety  of  a  form,  if  other  sufficient 
authority  can  be  adduced  to  prove  its  cor- 
rectness.    Steph.  PI.  7,  8. 


REGISTRARIUS.  An  ancient  name 
given  to  a  notary.  In  England  this  name 
is  confined  to  designate  the  officer  of  some 
court,  the  records  or  archives  of  which  are 
in  his  custody. 

REGISTRUM  BREVIUM.  The  name 
of  an  ancient  book  which  was  a  collection 
of  writs.     See  Register  of  Writs 

REGISTRY.  A  book  authorized  by  law, 
in  which  writings  are  registered  or  recorded. 
Vide  To  Record;  Register. 

REGNANTV  One  having  authority  as 
a  king;  one  in  the  exercise  of  royal  au- 
thority. 

REGRATING,  crim.  law.  Every  prac- 
tice or  device,  by  act,  conspiracy,  words,  or 
news,  to  enhance  the  price  of  victuals  or 
other  merchandise,  is  so  denominated.  3 
Inst.  196 ;  1  Russ.  on  Cr.  169. 

2.  In  the  Roman  law,  persons  who  mo- 
nopolized grain,  and  other  produce  of  the 
earth,  were  called  dardanarii,  and  were 
variously  punished.     Dig.  47,  11,  6. 

REGRESS.  Returning;  going  back; 
opposed  to  ingress,  (q.  v.) 

REGULAR  DEPOSIT.  One  where 
the  thing  deposited  must  be  returned.  It 
is  distinguished  from  an  irregular  de- 
posit. 

Regular  and  irregular  process. 
Regular  process  is  that  which  has  been 
lawfully  issued  by  a  court  or  magistrate, 
having  competent  jurisdiction.  Irregular 
process  is  that  which  has  been  illegally 
issued. 

2.  When  the  process  is  regular,  and  the 
defendant  has  been  damnified,  as  in  the  case 
of  a  malicious  arrest,  his  remedy  is  by  an 
action  on  the  case,  and  not  trespass :  when 
it  is  irregular,  the  remedy  is  by  action  of 
trespass. 

3.  If  the  process  be  wholly  illegal  or 
misapplied  as  to  the  person  intended  to  be 
arrested,  without  regard  to  any  question  of 
fact,  or  whether  innocent  or  guilty,  or  the 
existence  of  any  debt,  then  the  party  impri- 
soned may  legally  resist  the  arrest  and  im 
prisonment,  and  may  escape,  be  rescued,  or 
even  break  prison ;  but  if  the  process  and 
imprisonment  were  in  form  legal,  each  of 
these  acts  would  be  punishable,  however 
innocent  the  defendant  might  be,  for  he 
ought  to  submit  to  legal  process,  and  obtain 
his  release  by  due  course  of  law.  1  Chit. 
Pr.  637 ;  5  East,  R.  304,  308 ;  S.  C.  1 
Smith's  Rep.  555 ;  6  T.  R.  234 ;  Foster,  C. 
L.  312 ;  2  Wils.  47  ;  1  East,  P.  C.  810 ; 
Hawk.  B.  2,  c.  19,  s.  1,  2. 
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4.  When  a  party  has  been  arrested  on 
process  which  has  afterwards  been  set  aside 
for  irregularity,  he  may  bring  an  action  of 
trespass  and  recover  damages  as  well  against 
the  attorney  who  issued  it,  as  the  party, 
though  such  process  will  justify  the  officer 
who  executed  it.  8  Adolph.  &  Ell.  449 ; 
S.  C.  35  E.  C.  L.  R.  433  ;  15  East,  R.  61 5, 
note  c ;  1  Stra.  509  j  2  W.  Bl.  Rep.  845 ; 
2  Conn.  R.  700;  9  Conn.  141;  11  Mass. 
500 ;  6  Greenl.  421 )  3  Gill  &  John.  377 ; 
1  Bailey,  R.  441 ;  2  Litt.  234 ;  3  S.  &  R. 
139;  12  John.  257;  3  Wils.  376;  and 
vide  Malicious  Prosecution. 

REHABILITATION.  The  act  by  which 
a  man  is  restored  to  his  former  ability,  of 
which  he  had  been  deprived  by  a  convic- 
tion, sentence  or  judgment  of  a  competent 
tribunal. 

REHEARING.  A  second  consideration 
which  the  court  gives  to  a  cause,  on  a  second 
argument. 

2.  A  rehearing  takes  place  principally 
when  the  court  has  doubts  on  the  subject 
to  be  decided ;  but  it  cannot  be  granted  by 
the  supreme  court  after  the  cause  has  been 
remitted  to  the  court  below  to  carry  into 
effect  the  decree  of  the  supreme  court.  7 
Wheat.  58. 

REI  INTERVENTUS.  When  a  party 
is  imperfectly  bound  in  an  obligation,  he 
may,  in  general,  annul  such  imperfect  obli- 
gation ;  but  when  he  has  permitted  the 
opposite  party  to  act  as  if  his  obligation  or 
agreement  were  complete,  such  things  have 
intervened  as  to  deprive  him  of  the  right 
to  rescind  such  obligation';  these  circum- 
stances are  the  rei  interventus.  1  Bell's 
Com.  328,  329,  5th  ed.;  Burt.  Man.  P.  R. 
128. 

RE-INSURANCE,  mar.  contr.  An 
insurance  made  by  a  former  insurer,  his 
executors,  administrators,  or  assigns,  to 
protect  himself  and  his  estate  from  a  risk 
to  which  they  were  liable  by  the  first  in- 
surance. 

2.  It  differs  from  a  double  insurance 
(q.  v.)  in  this,  that  in  the  latter  cases,  the 
insured  makes  two  insurances  on  the  same 
risk  and  the  same  interest. 

3.  The  insurer  on  a  re-insurance  is 
answerable  only  to  the  party  whom  he  has 
insured,  and  not  to  the  original  insured, 
who  can  have  no  remedy  against  him  in 
case  of  loss,  even  though  the  original  in- 
surer become  insolvent,  because  there  is  no 
privity  of  contract  between  them  and  the 
original  insured.  3  Kent,  Com.  227 ;  Park. 


on  Ins.  c.  15,  p.  276 ;  Marsh.  Ins.  B.  1,  c. 
4,  s.  4. 

REISSUABLE  NOTES.  Bank  notes, 
which  after  having  been  once  paid,  may 
again  be  put  into  circulation,  are  so  called. 

2.  They  cannot  properly  be  called  valu- 
able securities,  while  in  the  hands  of  the 
maker ;  but,  in  an  indictment,  may  properly 
be  called  goods  and  chattels.  Ry.  &  Mood. 
C.  C.  218 ;  vide  5  Mason's  R.  537 ;  2  Russ. 
on  Cr.  147.  And  such  notes  would  fall 
within  the  description  of  promissory  notes. 
2  Leach,  1090,  1093 ;  Russ.  &  Ry.  232. 
Vide  Bank  note;  Note;  Promissory  note. 

REJOINDER,  pleadings.  The  name 
of  the  defendant's  answer  to  the  plaintiff's 
replication. 

2.  The  general  requisites  of  a  rejoinder, 
are,  1.  It  must  be  triable.  2.  It  must  not 
be  double,  nor  will  several  rejoinders  be 
allowed  to  the  same  declaration.  3.  It 
must  be  certain.  4.  It  must  be  direct  and 
positive,  and  not  merely  by  way  of  recital 
or  argumentative.  5.  It  must  not  be  re- 
pugnant or  insensible.  6.  It  must  be  con- 
formable to,  and  not  depart  from  the  plea. 
Co.  Litt.  304 ;  6  Com.  Dig.  185 ;  Archb. 
Civ.  PI.  278  ;  U.  S.  Dig.  Pleading,  XIH. 

RELAPSE.  The  condition  of  one  who, 
after  having  abandoned  a  course  of  vice, 
returns  to  it  again.     Yide  Recidive. 

RELATION,  civil  law.  The  report 
which  the  judges  made  of  the  proceedings 
in  certain  suits  to  the  prince  were  so  called. 

2.  These  relations  took  place  when  the 
judge  had  no  law  to  direct  him,  or  when  the 
laws  were  susceptible  of  difficulties ;  it  was 
then  referred  to  the  prince,  who  was  the 
author  of  the  law,  to  give  the  interpreta- 
tion. These  reports  were  made  in  writing 
and  contained  the  pleadings  of  the  parties, 
and  all  the  proceedings,  together  with  the 
judge's  opinion,  and  prayed  the  emperor  to 
order  what  should  be  done.  The  ordinance 
of  the  prince  thus  required  was  called  a  re- 
script, (q.  v.)  The  use  of  these  relations 
was  abolished  by  Justinian,  Nov.  125. 

Relation,  contracts,  construction.  When 
an  act  is  done  at  one  time,  and  it  operates 
upon  the  thing  as  if  done  at  another  time, 
it  is  said  to  do  so  by  relation ;  as,  if  a  man 
deliver  a  deed  as  an  escrow,  to  be  delivered 
by  the  party  holding  it,  to  the  grantor,  on 
the  performance  of  some  act,  the  delivery  to 
the  latter  will  have  relation  back  to  the  first 
delivery.  Termes  de  la  Ley.  Again,  if  a 
partner  be  adjudged  a  bankrupt,  the  part- 
nership is  dissolved,  and  such  dissolution 
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relates  back  to  the  time  when  the  commis- 
sion issued.  3  Kent,  Com.  38.  Vide  18 
Vin.  Ab.  285;  4  Com.  Dig.  245;  5  Id. 
339 ;  Litt.  S.  C.  462-466 ;  2  John.  510 ;  4 
John.  230;  15  John.  309;  2  Har.  &  John. 
151 ;  and  the  article  Fiction. 

RELATIONS,  kindred.  In  its  most 
extensive  signification,  this  term  includes 
all  the  kindred  of  the  person  spoken  of.  In 
a  more  limited  sense,  it  signifies  those  per- 
sons who  are  entitled  as  next  of  kin  under 
the  statute  of  distribution'. 

2.  A  legacy  to  "  relations"  generally, 
or  to  "relations  by  blood  or  marriage," 
without  enumerating  any  of  them,  will, 
therefore,  entitle  to  a  share,  such  of  the 
testator's  relatives  as  would  be  entitled 
under  the  statute  of  distributions  in  the 
event  of  intestacy.  1  Madd.  Ch.  R.  45 ; 
1  Bro.  C.  C.  33.  See  the  cases  referred 
to  under  the  word  Relations,  article  Con- 
struction. 

3.  Relations  to  either  of  the  parties, 
even  beyond  the  ninth  degree,  have  been 
holden  incapable  to  serve  on  juries.  3  Chit. 
Pr.  795,  note  c. 

4.  Relationship  or  affinity  is  no  objec- 
tion to  a  witness,  unless  in  the  case  of  hus- 
band and  wife.    See  Witness. 

RELATOR.  A  rehearser  or  teller ;  one 
who,  by  leave  of  court,  brings  an  informar 
tion  in  the  nature  of  a  quo  warranto. 
.  2.  At  common  law,  strictly  speaking, 
no  such  person  as  a  relator  to  an  informa- 
tion is  known  ;  he  being  a  creature  of  the 
statute  9  Anne,  c.  20. 

3.  In  this  country,  even  where  no 
statute  similar  to  that  of  Anne  prevails,  in- 
formations are  allowed  to  be  filed  by  private 
persons  desirous  to  try  their  rights,  in  the 
name  of  the  attorney  general,  and  these  are 
commonly  called  relators ;  though  no  judg- 
ment for  costs  can  be  rendered  for  or 
against  them.  2  Dall.  112  ;  5  Mass.  231 ; 
15  Serg.  &  Rawle,  127 ;  3  Serg.  &  Rawle, 
52 ;  Ang.  on  Corp.  470.  In  chancery  the 
relator  is  responsible  for  costs.  4  Bouv. 
Inst.  n.  4022. 

RELATIVE.  One  connected  with 
another  by  blood  or  affinity ;  a  relation,  a 
kinsman  or  kinswoman.  In  an  adjective 
sense,  having  relation  or  connexion  with 
some  other  person  or  thing;  as  relative 
rights,  relative  powers. 

Relative  powers.  Those  which  relate 
to  land,  so  called  to  distinguish  them  from 
those  which  are  collateral  to  it. 

2.    These    powers    are    appendant)  as 


where  a  tenant  for  life  has  a  power  of 
making  leases  in  possession.  They  are  in 
gross  when  a  person  has  an  estate  in  the 
land,  with  a  power  of  appointment,  the  exe- 
cution of  which  falls  out  of  the  oompass  of 
his  estate,  but,  notwithstanding,  is  annexed 
in  privity  to  it,  and  takes  effect  in  the  ap- 
pointee out  of  an  interest  appointed  in  the 
appointer.    2  Bouv.  Inst.  n.  1930. 

Relative  rights.  Those  to  which  a 
person  is  entitled  in  consequence  of  his  re- 
lation with  others  :  such  as  the  rights  of  a 
husband  in  relation  to  his  wife;  of  a 
father,  as  to  his  children ;  of  a  master,  as 
to  his  servant;  of  a  guardian,  as  to  his 
ward. 

2.     In  general,  the  superior  may  main- 
tain  an  action  for  an    injury  committed 
against  his  relative  rights.     See  2  Bouv. 
Inst.  n.  2277  to  2296 ;  3  Bouv.  Inst,  n 
3491 ;  4  Bouv.  Inst.  n.  3615  to  3618. 

RELEASE.  Releases  are  of  two  kinds. 
1.  Such  as  give  up,  discharge,  or  abandon 
a  right  of  action.  2.  Such  as  convey  a 
man's  interest  or  right  to  another,  who  has 
possession  of  it,  or  some  estate  in  the  same. 
Touch.  320 ;  Litt.  sec.  444 ;  Nels.  Ab.  h. 
t.;  Bac.  Ab.  h.  t.;  Vin.  Ab.  h.  t.;  Rolle's 
Ab.  h.  t.;  Com.  Dig.  h.  t. 

Release,  contracts.  A  release  is  the 
giving  or  discharging  of  a  right  of  action 
which  a  man  has  or  may  claim  against 
another,  or  that  which  is  his.  Touchs.  320 ; 
Bac.  Ab.  h.  t.;  Co.  Litt.  264  a. 

2.  This  kind  of  a  release  is  different 
from  that  which  is  used  for  the  purpose  of 
conveying  real  estate.  Here  a  mere  right 
is  surrendered ;  in  the  other  case  not  only  a 
right  is  given  up,  but  an  interest  in  the 
estate  is  conveyed,  and  becomes  vested  in 
the  release. 

3.  Releases  may  be  considered,  as  to 
their  form,  their  different  kinds,  and  their 
effect.  §  1.  The  operative  words  of  a 
release  are  remise,  release,  quitclaim,  dis- 
charge and  acquit;  but  other  words  will 
answer  the  purpose.  Sid.  265 ;  Cro.  Jac. 
696  ;  9  Co.  52  ;  Show.  331. 

4. — §  2.  Releases  are  either  express,  or 
releases  in  deed ;  or  those  arising  by  opera- 
tion of  law.  An  express  release  is  one 
which  is  distinctly  made  in  the  deed ;  a  re- 
lease by  operation  of  law,  is  one  which 
though  not  expressly  made,  the  law  pre- 
sumes in  consequence  of  some  act  of  the 
releasor  ;  for  instance,  when  one  of  several 
joint  obligors  is  expressly  released,  the 
others  are  also  released  by  operation  of  law 
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3  Salk.  298  ;  Hob.  10  ;  Id.  66  ;  Noy,  62 ; 

4  Mod.  380  ;  7  Johns.  Rep.  207. 

6.  A  release  may  also  be  impliod  :  as, 
if  a  creditor  voluntarily  deliver  to  his  debtor 
the  bond,  note,  or  other  evidence  of  his 
claim.  And  when  the  debtor  is  in  posses- 
sion of  such  security,  it  will  be  presumed 
that  it  has  been  delivered  to  him.  Poth. 
Obi.  n.  608,  609. 

6. — §  3.  As  to  their  effect,  releases  1st, 
acauit  the  releasee  :  and  2dly,  enable  him 
to  be  examined  as  a  witness. 

7. — 1st.    Littleton  says  a  release  of  al 
demands  is  the  best  and  strongest  release. 
Sect.  508.     Lord  Coke,  on  the  contrary, 
says  claims  is  a  stronger  word.     Co.  Lit. 
291b. 

8.  In  general  the  words  of  a  release 
will  be  restrained  by  the  particular  occasion 
of  giving  it.  3  Lev.  273  ;  1  Show.  151 :  2 
Mod.  108,  n.;  2  Show.  47  ;  T.  Raym.  399 ; 
3  Mod.  277 ;  Palm.  218  ;  1  Lev.  235. 

9.  The  reader  is  referred  to  the  follow- 
ing cases  where  a  construction  has  been 
given  to  the  expressions  mentioned.  A  re- 
lease of  "  all  actions,  suits  and  demands,'9 
3  Mod.  277 :  "  all  actions,  debts,  duties, 
and  demands,"  Ibid.  1  and  64;  3  Mod. 
185;  8  Co.  150  b ;  2  Saund.  6a;«  all  de- 
mands," 5  Co.  70,  b ;  2  Mod.  281 ;  3  Mod. 
278  ;  1  Lev.  99  ;  Salk.  578 ;  2  Rolle's  Rep. 
20 ;  12  Mod.  465 ;  2  Conn.  Rep.  120  ;  "  all 
actions,  quarrels,  trespasses,"  Dy.  2171  pi. 
2;  Cro.  Jac.  487;  "all  errors,  and  all 
actions,  suits,  and  writs  of  error  what- 
soever," T.  Ray.  399 ;  "  all  suits,"  8  Co. 
150  ;  «  of  covenants,"  6  Co.  70  b. 

10. — 2d.  A  release  by  a  witness  where 
he  has  an  interest  in  the  matter  which  is 
the  subject  of  the  suit ;  or  release  by  the 
party  on  whose  side  he  is  interested,  ren- 
ders him  competent.  1  Phil.  Ev.  102,  and 
the  cases  cited  in  n,  a.  Vide  2  Chitt.  R. 
329 ;  1  D.  &  R.  361 ;  Harr.  Dig.  h.  t.; 
Bouv.  Inst.  Index,  h.  t. 

Release,  estates.  The  "  conveyance  of 
a  man's  interest  or  right,  which  he  hath 
unto  a  thing,  to  another  that  hath  the  pos- 
session thereof,  or  some  estate  therein." 
Touch.  320. 

2.  The  words  generally  used  in  such 
conveyance,  are,  "remised,  released,  and 
forever  quit  claimed."    Litt.  sec.  445. 

3.  Releases  of  land  are,  in  respect  of 
their  operation,  divided  into  four  sorts. 
1.  Releases  that  enure  by  way  of  passing 
the  estate,  or  mitter  V estate,  (q.  v.)  2. 
Releases  that  enure  by  way  of  passing  the 


right,  or  mitter  le  droit.  3.  Releases  that 
enure  by  enlargement  of  the  estate ;  and  4. 
Releases  that  enure  by  way  of  extinguish- 
ment. Vide  4  Cruise,  71 ;  Co.  lit.  264;  3 
Marsh.  Decis.  185 ;  Gilb.  Ten.  82 ;  2  Sumn. 
R.  487 ;  10  Pick.  R.  195 ;  10  John.  R. 
456  ;  7  Mass.  R.  381 ;  8  Pick.  R.  143 ;  5 
Har.  &  John.  158 ;  2  N.  H.  Rep.  402 ;  5 
Paige's  R.  299. 

RELEASEE.  A  person  to  whom  a  re- 
lease is  made. 

RELEASOR.    He  who  makes  a  release. 

RELEGATION,  civil  law.  Among  the 
Romans  relegation  was  a  banishment  to  a 
certain  place,  and  consequently  was  an  in- 
terdiction of  all  places  except  the  one 
designated. 

2.  It  differed  from  deportation,  (q.  v.) 
Relegation  and  deportation  agree  in  these 
particulars:  1.  Neither  could  be  in  a 
Roman  city  or  province.  2.  Neither  caused 
the  party  punished  to  lose  his  liberty.  Inst. 
1, 16, 2 ;  Digest,  48, 22, 4 ;  Code,  9, 47, 26. 

3.  Relegation  and  deportation  differed 
in  this.  1.  Because  deportation  deprived 
of  the  right  of  citizenship,  which  was  pre- 
served notwithstanding  the  relegation.  2. 
Because  deportation  was  always  perpetual, 
and  relegation  was  generally  for  a  limited 
time.  3.  Because  deportation  was  always 
attended  with  confiscation  of  property, 
although  not  mentioned  in  the  sentence; 
while  a  loss  of  property  was  not  a  conse- 
quence of  relegation  unless  it  was  perpetual, 
or  made  a  part  of  the  sentence.  List.  1, 
12, 1  &  2 ;  Dig.  48,  20,  7,  5 ;  Id.  48,  22, 
1  to  7 ;  Code,  9,  47,  8. 

RELEVANCY.  By  this  term  is  under- 
stood the  evidence  which  is  applicable  to 
the  issue  joined ;  it  is  relevant  when  it  is 
applicable  to  the  issue,  and  ought  to  be  ad- 
mitted ;  it  is  irrelevant y  when  it  does  not 
apply ;  and  it  ought  then  to  be  excluded.  3 
Hawks,  122 ;  4  Litt.  Rep.  272 ;  7  Mart. 
Lo.  R.  N.  S.  198.  See  Greenl.  Ev.  §  49, 
et  seq.;  1  Phil.  Ev.  169  ;  11  S.  &  R.  134 ; 
7  Wend.  R.  359 ;  1  Rawle,  R.  311 ;  3  Pet. 
R.  336 ;  5  Harr.  &  Johns.  51,  56 ;  1 
Watts.  &  Serg.  362 ;  6  Watts.  R.  266 ;  1 
S.  &  R.  298. 

RELEVANT  EVIDENCE.  That  whicb 
is  applicable  to  the  issue  and  which  ought 
to  be  received  ;  the  phrase  is  used  in  oppo- 
sition to  irrelevant  evidence,  which  is  that 
which  is  not  so  applicable,  and  which  must 
be  rejected.     Vide  Relevancy, 

RELICT.  A  widow;  as  A  B.  relict  of 
CD. 
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RELICTA  VERIFICATION.  When 
a  judgment  is  confessed  by  cognovit  actionem 
after  plea  pleaded,  and  then  the  plea  is 
withdrawn,  it  is  called  a  confession  or  cog- 
novit actionem  relicta  verificatione.  He 
acknowledges  the  action  haying  abandoned 
his  plea.     See  5  Halst.  832. 

RELICTION.  An  increase  of  the  land 
by  the  sudden  retreat  of  the  sea  or  a  river. 

2.  Relicted  lands  arising  from  the  sea 
and  in  navigable  rivers,  (q.  v.)  generally  be- 
long to  the  state  ;  and  all  relicted  lands  of 
unnavigable  rivers  generally  belong  to  the 
proprietor  of  the  estate  to  which  such  rivers 
act  as  boundaries.  Schultes  on  Aqu. 
Rights,  138  j  Ang.  on  Tide  Wat.  75.  But 
this  reliction  must  be  from  the  sea  in  its 
usual  state ;  for  if  it  should  inundate  the 
land,  and  then  recede,  this  would  be  no  re- 
liction. Harg.  Tr.  15.  Vide  Ang.  on 
Wat.  Co.  220. 

3.  Reliction  differs  from  avulsion,  (q.  v.) 
and  from  alluvion,  (q.  v.) 

RELIEF,  Engl.  law.  A  relief  was  an 
incident  to  every  feudal  tenure,  by  way  of 
fine  or  composition  with  the  lord  for  taking 
up  the  estate  which  was  lapsed  or  fallen  in 
by  the  death  of  the  last  tenant.  At  one 
time  the  amount  was  arbitrary  ;  but  after- 
wards the  relief  of  a  knight's  fee  became 
fixed  at  one  hundred  shillings.  2  Bl.  Com. 
65. 

Relief,  practice.  That  assistance  which 
a  court  of  chancery  will  lend  to  a  party,  to 
annul  a  contract  tinctured  with  fraud,  or 
where  there  has  been  a  mistake  or  accident ; 
courts  of  equity  grant  relief  to  all  parties 
in  cases  where  they  have  rights,  ex  aquo  et 
bono,  and  modify  and  fashion  that  relief 
according  to  circumstances. 

RELIGION.  Real  piety  in  practice, 
consisting  in  the  performance  of  all  known 
duties  to  God  and  our  fellow  men. 

2.  There  are  many  actions  which  cannot 
be  regulated  by  human  laws,  and  many  du- 
ties are  imposed  by  religion  calculated  to 
promote  the  happiness  of  society.  Besides, 
there  is  an  infinite  number  of  actions,  which 
though  punishable  by  society,  may  be  con- 
cealed from  men,  and  which  the  magistrate 
cannot  punish.  In  these  cases  men  are  re- 
strained by  the  knowledge  that  nothing  can 
be  hidden  from  the  eyes  of  a  sovereign  in- 
telligent Being;  that  the  soul  nevqr  dies, 
that  there  is  a  state  of  future  rewards  and 
punishments ;  in  fact  that  the  most  secret 
crimes  will  be  punished.  True  religion 
then  offers  succors  to  the  feeble,  consola- 


tions to  the  unfortunate,  and  fills  the  wicked 
with  dread. 

3.  What  Montesquieu  says  of  a  prince, 
applies  equally  to  an  individual.  "A 
prince,"  says  he,  "who  loves  religion,  is 
a  lion,  which  yields  to  the  hand  that  ca- 
resses him,  or  to  the  voice  which  renders 
him  tame.  He  who  fears  religion  and  hates 
it,  is  like  a  wild  beast,  which  gnaws  the 
chain  which  restrains  it  from  falling  on 
those  within  its  reach.  He  who  has  no 
religion  is  like  a  terrible  animal  which  feels 
no  liberty  except  when  it  devours  its  vic- 
tims or  tears  them  in  pieces."  Esp.  des 
Lois,  liv.  24,  c.  1. 

4.  But  religion  can  be  useful  to  man 
only  when  it  is  pure.  The  constitution  of 
the  United  States  has,  therefore,  wisely  pro- 
vided that  it  should  never  be  united  with 
the  state.     Art.  6,  3. 

Vide  Christianity;  Religious  test;  Theo- 
cracy. 

RELIGIOUS  TEST.  The  constitution 
of  the  United  States,  art.  6,  s.  3,  declares 
that  "no  religious  test  sbali  ever  be  re- 
quired as  a  qualification  to  any  office,  or 
public  trust  under  the  United  States." 

2.  This  clause  was  introduced  for  the 
double  purpose  of  satisfying  the  scruples 
of  many  respectable  persons,  who  feel  an 
invincible  repugnance  to  any  religious  test 
or  affirmation,  and  to  cut  off  forever  every 
pretence  of  any  alliance  between  church 
and  state  in  the  national  government.  Story 
on  the  Const.  §  1841. 

RELINQUISHMENT,  practice.  A  for- 
saking, abandoning,  or  giving  over  a  right ; 
for  example,  a  plaintiff  may  relinquish  a 
bad  count  in  a  declaration,  and  proceed 
on  the  good :  a  man  may  relinquish  a  part 
of  his  olaim  in  order  to  give  a  court  juris- 
diction. 

RELOCATION,  Scotch  law,  contracts. 
To  let  again ;  to  renew  a  lease,  is  called 
a  relocation. 

2.  When  a  tenant  holds  over  after  the 
expiration  of  his  lease,  with  the  consent 
of  his  landlord,  this  will  amount  to  a  relo- 
cation. 

REMAINDER,  estates.  The  remnant 
of  an  estate  in  lands  or  tenements  expectant 
on  a  particular  estate,  created  together  with 
the  same,  at  one  time.     Co.  Litt.  143  a. 

2.  Remainders  are  either  vested  or  con- 
tingent. A  vested  remainder  is  one  by 
which  a  present  interest  passes  to  the  party, 
though  to  be  enjoyed  in  future;  and  by 
which  the  estate  is  invariably  fixed  to  re- 
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main  to  a  determinate  person,  after  the  par- 
ticular estate  has  been  spent.  Vide  2  Johns. 
R.  288  ;  1  Yeates,  R.  340. 

3.  A  contingent  remainder  is  one  which 
is  limited  to  take  effect  on  an  event  or  con- 
dition, which  may  never  happen  or  be  per- 
formed, or  which  may  not  happen  or  be 
performed  till  after  the  determination  of 
the  preceding  particular  estate;  in  which 
case  such  remainder  never  can  take  effect. 

4.  According  to  Mr.  Fearne,  contingent 
remainders  may  properly  be  distinguished 
into  four  sorts :  1.  Where  the  remainder 
depends  entirely  on  a  contingent  determina- 
tion of  the  preceding  estate  itself.  2.  Where 
the  contingency  on  which  the  remainder  is 
to  take  effect,  is  independent  of  the  deter- 
mination of  the  preceding  estate.  3.  Where 
the  condition  upon  which  the  remainder  is 
limited,  is  certain  in  eyent,  but  the  deter- 
mination of  the  particular  estate  may  hap- 
pen before  it.  4.  Where  the  person,  to 
whom  the  remainder  is  limited,  is  not  yet 
ascertained,  or  not  yet  in  being.    Fearne,  5. 

5.  The  pupillary  substitutions  of  the 
civil  law  somewhat  resembled  contingent 
remainders.  1  Brown's  Civ.  Law,  214,  n. ; 
Burr.  1623.  Vide,  generally,  Viner's  Ab. 
h.  t. ;  Bac.  Ab.  h.  t. ;  Com.  Dig.  h.  t. ;  4 
Kent,  Com.  189 ;  Yelv.  1,  n. ;  Cruise,  Dig. 
tit.  16 ;  1  Supp.  to  Ves.  jr.  184 ;  Bouv. 
Inst.  Index,  h.  t. 

REMAINDER-MAN.  One  who  is  en- 
titled to  the  remainder  of  the  estate  after  a 
particular  estate  carved  out  of  it  has  expired. 

TO  REMAND.  To  send  back  or  recom- 
mit. When  a  prisoner  is  brought  before  a 
judge  on  a  habeas  corpus,  for  the  purpose 
of  obtaining  his  liberty,  the  judge  hears  the 
case,  and  either  discharges  him  or  not; 
when  there  is  cause  for  his  detention,  he 
remands  him. 

REMANDING  A  CAUSE,  practice. 
The  sending  it  back  to  the  same  court  out 
of  which  it  came,  for  the  purpose  of  hav- 
ing some  action  on  it  there.  March,  R. 
100. 

REMANENT  PRO  DEFECTU  EMP- 
TORUM,  practice.  The  return  made  by 
the  sheriff  to  a  writ  of  execution  when  he 
has  not  been  able  to  sell  the  property  seized, 
that  the  same  remains  unsold  for  want  of 
buyers :  in  that  case  the  plaintiff  is  entitled 
to  a  venditioni  exponas.  Com.  Dig.  Exe- 
cution, C.  8. 

REMANET,  practice.  The  causes  which 
are  entered  for  trial,  and  which  cannot  be 
tried  during  tho  term,  are  remands.    Lee's 


Diet.  Trial,  vii. ;  1  Sell.  Pr.  434 ;  1  Phil. 
Ev.  4. 

REMEDIAL.  That  which  affords  a 
remedy;  as,  a  remedial  statute,  or  one 
which  is  made  to  supply  some  defects  or 
abridge  some  superfluities  of  the  common 
law.  1  Bl.  Com.  86.  The  term  remedial 
statute  is  also  applied  to  those  acts  which 
give  a  new  remeay.     Esp.  Pen.  Act.  1. 

REMEDY.  The  means  employed  to 
enforce  a  right  or  redress  an  injury. 

2.  The  importance  of  selecting  a  proper 
remedy  is  made  strikingly  evident  by  tho 
following  statement.  "  Recently  a  common 
law  barrister,  very  eminent  for  his  legal 
attainments,  sound  opinions,  and  groat  prac- 
tice, advised  that  there  was  no  remedy  what" 
ever  against  a  married  woman,  who,  having 
a  considerable  separate  estate,  had  joined 
with  her  husband  in  a  promissory  note  for 
.£2500,  for  a  debt  of  her  husband,  because 
he  was  of  opinion  that  the  contract  of  a 
married  woman  is  absolutely  void,  and  re- 
ferred to  a  decision  to  that  effect,  viz. 
Marshall  v.  Rutton,  8  T.  R.  545,  he  not 
knowing,  or  forgetting,  that  in  equity,  under 
such  circumstances,  payment  might  have 
been  enforced  out  of  the  separate  estate. 
And  afterwards,  a  very  eminent  equity 
counsel,  equally  erroneously  advised,  in  the 
same  case,  that  the  remedy  was  only  in 
equity,  although  it  appeared  upon  the  face 
of  the  case,  as  then  stated,  that,  after  the 
death  of  her  husband,  the  wife  had  promised 
to  pay,  in  consideration  of  forbearance,  and 
upon  which  promise  she  might  have  been 
arrested  and  sued  at  law.  If  the  common 
law  counsel  had  properly  advised  proceed- 
ings in  equity,  or  if  the  equity  counsel  had 
advised  proceedings  by  arrest  at  law,  upon 
the  promise,  after  the  death  of  the  husband, 
the  whole  debt  would  have  been  paid.  But, 
upon  this  latter  opinion,  a  bill  in  chancery 
was  filed,  and  so  much  time  elapsed  before 
decree,  that  a  great  part  of  the  property 
was  dissipated,  and  the  wife  escaped,  with 
the  residue,  into  France,  and  the  creditor 
thus  wholly  lost  his  debt,  which  would  have 
been  recovered,  if  the  proper  proceedings 
had  been  adopted  in  the  first  or  even  second 
instance.  This  is  one  of  the  very  numerous 
cases  almost  daily  occurring,  "illustrative 
of  the  consequences  of  the  want  of,  at 
least,  a  general  knowledge  of  every  branch 
of  law." 

3.  Remedies  may  be  considered  in  rela- 
tion to  1.  The  enforcement  of  contracts. 
2.  The  redress  of  torts  or  injuries. 
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4. — §  1.  The  remedies  for  the  enforce- 
ment of  contracts  are  generally  by  action. 
The  form  of  these  depend  upon  the  nature 
of  the  contract.  They  will  be  briefly  con- 
sidered, each  separately. 

5. — 1.  The  breach  of  parol  or  simple 
contracts,  whether  verbal  or  written — 
express  or  implied — for  the  payment  of 
money,  or  for  the  performance  or  omission 
of  any  other  act,  is  remediable  by  action 
of  assumpsit,  (q.  v.)  This  is  the  proper 
remedy,  therefore,  to  recover  money  lent, 
paid,  and  had  and  received  to  the  use  of 
the  plaintiff;  and  in  some  cases  though  the 
money  have  been  received  tortiously  or  by 
duress  of  the  person  or  goods,  it  may  be 
recovered  in  this  form  of  action,  as,  in  that 
case,  the  law  implies  a  contract.  2  Ld. 
Raym.  1216 ;  2  Bl.  R.  827 ;  3  Wils.  R. 
304  ;  2  T.  R.  144 ;  3  Johns.  R.  183.  This 
action  is  also,  the  proper  remedy  upon 
wagers,  feigned  issues,  and  awards  when 
the  submission  is  not  by  deed,  and  to 
recover  money  due  on  foreign  judgments ; 
4  T.  R.  493 ;  3  East,  R.  221 ;  11  East,  R. 
124 ;  and  on  by-laws.  1  B.  &  P.  98. 

6. — 2.  To  recover  money  due  and  unpaid 
upon  legal  liabilities,  Hob.  206;  or  upon 
simple  contracts  either  express  or  implied, 
whether  verbal  or  written,  and  upon  con- 
tracts under  seal  or  of  record;  Bull.  N. 
P.  167 ;  Com.  Dig.  Debt,  A  9 ;  and  on 
statutes  by  a  party  grieved,  or  by  a  common 
informer,  whenever  the  demand  is  for  a 
sum  certain,  or  is  capable  of  being  readily 
reduced  to  a  certainty ;  7  Mass.  R.  202  ;  3 
Mass.  R.  309, 310 ;  the  remedy  is  by  action 
of  debt.     Vide  Debt. 

7. — 3.  When  a  covenantee  has  sus- 
tained damages  in  consequence  of  the 
non-performance  of  a  promise  under  seal, 
whether  such  promise  be  contained  in  a 
deed  poll,  indenture,  or  whether  it  be 
express  or  implied  by  law  from  the  terms 
of  the  deed;  or  whether  the  damages  be 
liquidated  or  unliquidated,  the  proper 
remedy  is  by  action  of  covenant.  Vide 
Covenant. 

8. — 4.  For  the  detention  of  a  chattel, 
which  the  party  obtained  by  virtue  of  a 
contract,  as  a  bailment,  or  by  some  other 
lawful  medhs,  as  by  finding,  the  owner  may 
in  general  support  an  action  of  detinue, 
(q.  v.)  and  replevin ;  (q.  v.)  or  when  he  has 
converted  the  property  to  his  own  use, 
trover  and  conversion,  (q.  v.) 

9. — §2.  Remedies  for  the  redress  of 
injuries.    These  remedies  are  either  public, 


by  indictment,  when  the  injury  to  the 
individual  or  to  his  property  affects  the 
public ;  or  private,  when  the  tort  is  only 
injurious  to  the  individual. 

10.  There  are  three  kinds  of  remedies, 
namely,  1.  The  preventive.  2.  That  which 
seeks  for  a  compensation.  3.  That  which 
has  for  its  object  punishment. 

11. — 1.  The  preventive,  or  removing,  or 
abating  remedies,  are  those  which  may  be 
by  acts  of  the  party  aggrieved,  or  by  the 
intervention  of  legal  proceedings;  as,  in 
the  case  of  injuries  to  the  person,  or  to 
personal  or  real  property,  defence,  resist- 
ance, recaption,  abatement  of  nuisance,  and 
surety  of  the  peaoe,  or  injunction  in  equity 
and  perhaps  some  others. 

12. — 2.  Remedies  for  compensation  are 
those  which  may  be  either  by  the  acts  of 
the  party  aggrieved,  or  summarily  before 
justices,  or  by  arbitration,  or  action,  or  suit 
at  law  or  in  equity. 

13. — 3.  Remedies  which  have  for  their 
object  punishments,  or  compensation  and 
punishments,  are  either  summary  proceed- 
ings before  magistrates,  or  indictment,  &c. 
The  party  injured  in  many  cases  of  private 
injuries,  which  are  also  a  public  offence,  as, 
batteries  and  libels,  may  have  both  reme- 
dies, a  public  indictment  for  the  criminal 
offence,  and  a  civil  action  for  the  private 
wrong.  When  the  law  gives  several  reme- 
dies, the  party  entitled  to  them  may  select 
that  best  calculated  to  answer  his  ends. 
Vide  2  Atk.  344 ;  4  Johns,  Ch.  R.  140 ;  6 
Johns.  Ch.  Rep.  78  ;  2  Conn.  R.  353 ;  10 
Johns.  R.  481 ;  9  Serg.  &  Rawle,  302.  In 
felony  and  some  other  cases,  the  private 
injury  is  so  far  merged  in  the  public  crime 
that  no  action  can  be  maintained  for  it,  at 
least  until  after  the  public  prosecution  shall 
have  been  ended.     Vide  Civil  remedy. 

14.  It  will  be  proper  to  consider,  1. 
The  private  remedies,  as  they  seek  the 
prevention  of  offences,  compensation  for 
committing  them,  and  the  punishment  of 
their  authors.  2.  The  public  remedies, 
which  have  for  their  object  protection  and 
punishment. 

15. — 1.  Private  remedies.  When  the 
right  invaded  and  the  injury  committed  are 
merely  private,  no  one  has  a  right  to  inter- 
fere or  seek  a  remedy  except  the  party 
immediately  injured  and  his  professional 
advisers.  But  when  the  remedy  is  even 
nominally  public,  and  prosecuted  in  the 
name  of  the  commonwealth,  any  one  may 
institute    the    proceedings,    although    not 
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privately  injured.     1  Salk.  174;   1  Atk. 
221 ;  3  M.  &  S.  71. 

16.  Private  remedies  are,  1.  By  the 
act  of  the  party,  or  by  legal  proceedings  to 
prevent  the  commission  or  repetition  of 
an  injury,  or  to  remove  it ;  or,  2.  They  are 
to  recover  compensation  for  the  injury 
which  has  been  committed. 

17. — 1.  The  preventive  and  removing 
remedies  are  principally  of  two  descriptions, 
namely,  1st.  Those  by  the  act  of  the  party 
himself,  or  of  certain  relations  or  third 
persons  permitted  by  law  to  interfere,  as 
with  respect  to  the  person,  by  self-defence, 
resistance,  esoape,  rescue,  and  even  prison 
breaking,  when  the  imprisonment  is  clearly 
illegal ;  or  in  case  of  personal  property  ,  by 
resistance  or  recaption  ;  or  in  case  of  real 
property,  by  resistance  or  turning  a  tres- 
passer out  of  his  house  or  off  his  land, 
even  with  force ;  1  Saund.  81, 140,  note  4 ; 
or  by  apprehending  a  wrong-doer,  or  by 
reentry  and  regaining  possession,  taking 
care  not  to  commit  a  forcible  entry,  or  a 
breach  of  the  peace;  or,  in  case  of  nui- 
sances, public  or  private,  by  abatement; 
vide  Abatement  of  nuisances  ;  or  remedies 
by  distress,  (q.  v.)  or  by  set  off  or  retainer. 
See,  as  to  remedies  by  act  of  the  parties, 
1  Dane's  Ab.  c.  2,  p.  130. 

18. — 2.  When  the  injury  is  complete  or 
continuing,  the  remedies  to  obtain  compen- 
sation are  either  specific  or  in  damages. 
These  are  siunmary  before  justices  of  the 
peace  or  others ;  or  formal,  either  by  action 
or  suit  in  courts  of  law  or  equity,  or  in  the 
admiralty  courts.  As  an  example  of  sum- 
mary proceedings  may  be  mentioned  the 
manner  of  regaining  possession  by  applying 
to  magistrates  against  forcible  entry  and 
detainer,  where  the  statutes  authorize  the 
proceedings.  Formal  proceedings  are  in- 
stituted when  certain  rights  have  been 
invaded.  If  the  injury  affect  a  legal  right, 
then  the  remedy  is  in  general  by  action  in 
a  court  of  law ;  but  if  an  equitable  right, 
or  if  it  can  be  better  investigated  in  a 
court  of  equity,  then  the  remedy  is  by  bill. 
Vide  Chancery. 

19. — 2.  Public  remedies.  These  may  be 
divided  into  such  as  are  intended  to  prevent 
crimes,  and  those  where  the  object  is  to 
punish  them.  1.  The  preventive  remedies 
may  be  exercised  without  any  warrant  either 
by  a  constable,  (q.  v.)  or  other  officer,  or 
even  by  a  private  oitizen.  Persons  in  the 
act  of  committing  a  felony  or  a  breach  of 
the  peace  may  be  arrested  by  any  one. 


Vide  Arrest.  A  public  nuisance  may 
be  abated,  without  any  other  warrant  or 
authority  than  that  given  by  the  law.  Vide 
Nuisance.  2.  The  proceedings  intended 
as  a  punishment  for  offenoes,  are  either 
summary ,  vide  Conviction;  or  by  indict- 
ment, (q.  v.) 

20.  Remedies  are  specific  and  cumula- 
tive; the  former  are  those  which  can  alone 
be  applied  to  restore  a  right  or  punish  a 
crime ;  for  example,  where  a  statute  makes 
unlawful  what  was  lawful  before,  and  gives 
a  particular  remedy,  that  is  specific  and 
must  be  pursued,  and  no  other.  Cro.  Jao. 
644 ;  1  Salk.  45 ;  2  Burr.  803.  But  when 
an  offence  was  antecedently  punishable  by 
a  oommon  law  proceeding,  as  by  indictment* 
and  a  statute  prescribes  a  particular  remedy, 
there  such  particular  remedy  is  cumulative, 
and  proceedings  may  be  had  at  common  law 
or  under  the  statute.  1  Saund.  134,  n.  4. 
Vide  Bac.  Ab.  Aotions  in  general,  B; 
Bouv.  Inst.  Index,  h.  t. ;  Actions  ;  Arrest; 
Civil  remedy;  Election  of  Actions. 

REMEMBRANCERS,^,  law.  Officers 
of  the  exchequer,  whose  duty  it  is  to  remind 
the  lord  treasurer  and  the  justices  of  that 
court  of  such  things  as  are  to  be  called  and 
attended  to  for  the  benefit  of  the  crown. 

REMISE.  A  French  word,  which  lite- 
rally means  a  surrendering  or  returning  a 
debt  or  duty. 

2.  It  is  frequently  used  in  this  sense  in 
releases ;  as,  "  remise,  release  and  forever 
quit-claim.'9  In  the  French  law  the  word 
remise  is  synonymous  with  our  word  release. 
Poth.  Du  Contr.  de  Change,  n.  176 ;  Dal- 
loz,  Diet,  h.  t.;  Merl.  Rep.  h.  t. 

REMISSION,  civil  law.    A  release. 

2.  The  remission  of  the  debt  is  either 
conventional,  when  it  is  expressly  granted 
to  the  debtor  by  a  creditor  having  a  ca- 
pacity to  alienate  ;  or  tacit,  when  the  cre- 
ditor voluntarily  surrenders  to  his  debtor 
the  original  title  under  private  signature 
constituting  the  obligation.  Civ.  Code  of 
Lo.  art.  2195. 

3.  By  remission  is  also  understood  a 
forgiveness  or  pardon  of  an  offence.  It  has 
the  effect  of  putting  back  the  offender  into 
the  same  situation  he  was  before  the  com- 
mission of  the  offence.  Remission  is  gene- 
rally granted  in  oases  where  the  offence 
was  involuntary,  or  committed  in  self- 
defence.  Poth.  Pr.  Civ.  sect  7,  art.  2,  §  2. 

4.  Remission  is  also  used  by  oommon 
lawyers  to  expresss  the  act  by  which  a  for- 
feiture or  penalty  is  forgiven.  10  Wheat.  246. 
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TO  REMIT.  To  annul  a  fine  or  for- 
feiture. 

2.  This  is  generally  done  by  the  courts 
where  they  have  a  discretion  by  law :  as, 
for  example,  when  a  juror  is  fined  for  non- 
attendance  in  court,  after  being  duly  sum- 
moned, and,  on  appearing,  he  produces 
evidence  to  the  court  that  he  was  sick  and 
unable  to  attend,  the  fine  will  be  remitted 
by  the  court. 

3.  In  commercial  law,  to  remit  is  to 
send  money,  bills,  or  something  which  will 
answer  the  purpose  of  money. 

REMITTANCE,  comm.  law.  Money 
sent  by  one  merchant  to  another,  either  in 
specie,  bill  of  exchange,  draft  or  otherwise. 
REMITTEE,  contracts.  A  person  to 
whom  a  remittance  is  made.  Story  on 
Bailm.  §  75. 

REMITTER,  estates.  To  be  placed  back 
in  possession. 

2.  When  one  having  a  right  to  lands  is 
out  of  possession,  and  afterwards  the  free- 
hold is  cast  upon  him  by  some  defective 
title,  and  he  enters  by  virtue  of  that  title, 
the  law  remits  him  to  his  ancient  and  more 
certain  right,  and,  by  an  equitable  fiction, 
supposes  him  to  have  gained  possession 
under  it.  8  Bl.  Com.  190 ;  18  Vin.  Ab. 
431 ;  7  Com.  Dig.  234. 

REMITTIT  DAMN  A.  An  entry  on  the 
record,  by  which  the  plaintiff  declares  that 
he  remits  the  damages  or  a  part  of  the  da- 
mages which  have  been  awarded  him  by  the 
jury,  is  so  called. 

2.  In  some  cases  a  misjoinder  of  actions 
may  be  cured  by  the  entry  of  a  remittit 
damna.     1  Chit.  PI.  *207. 

REMITTOR,  contracts.  A  person  who 
makes  a  remittance  to  another. 

REMITTITUR  DAMNUM,  or  DAMNA, 
practice.  The  act  of  the  plaintiff  upon 
the  record,  whereby  he  abates  or  remits  the 
excess  of  damages  found  by  the  jury  beyond 
the  sum  laid  in  the  declaration.  See  1 
Saund.  285,  n.  6  ;  4  Conn.  109 ;  Bouv. 
Inst.  Index,  h.  t. 

Remittitur  of  record.  After  a  reoord 
has  been  removed  to  the  supreme  court, 
and  a  judgment  has  been  rendered,  it  is  to 
be  remitted  or  sent  btfok  to  the  court  be- 
low, for  the  purpose  of  re-trying  the  cause, 
when  the  judgment  has  been  reversed,  or 
of  issuing  an  execution  when  it  has  been 
affirmed.  The  act  of  so  returning  the  re- 
cord, and*  the  writ  issued  for  that  purpose, 
bear  the  name  of  remittitur. 

REMONSTRANCE.    A  petition  to  a 


court,  or  deliberative  or  legislative  body,  in 
which  those  who  have  signed  it  request  that 
something  which  it  is  in  contemplation  to 
perform  shall  not  be  done. 

REMOTE.  At  a  distance;  afar  off; 
not  immediate.  A  remote  cause  is  not  in 
general  sufficient  to  charge  a  man  with  the 
commission  of  a  crime,  nor  with  being  the 
author  of  a  tort. 

2.  When  a  man  suffers  an  injury  in 
consequence  of  the  violation  of  a  contract, 
he  is  in  general  entitled  to  damages  for  the 
violation  of  such  contract,  but  not  for  re- 
mote consequences,  unconnected  with  the 
contract,  to  which  he  may  be  subjected ;  as, 
for  example,  if  the  maker  of  a  promissory 
note  should  not  pay  it  at  maturity;  the 
holder  will  be  entitled  to  damages  arising 
from  the  breach  of  the  contract,  namely, 
the  principal  and  interest ;  but  should  the 
holder,  in  consequence  of  the  non-payment 
of  such  note,  be  compelled  to  stop  payment, 
and  lose  his  credit  and  his  business,  the 
maker  will  not  be  responsible  for  such 
losses,  on  account  of  the  great  remoteness 
of  the  cause ;  so  if  an  agent  who  is  bound 
to  account  should  neglect  to  do  so,  and  a 
similar  failure  should  take  place,  the  agent 
would  not  be  responsible  for  the  damages 
thus  caused.  1  Brook.  Cir.  C.  R.  103 ; 
see  3  Pet.  69,  84,  89 ;  5  Mason's  R.  161 ; 
3  Wheat.  560 ;  1  Story,  R.  157  ;  3  Sumn. 
R.  27,  270 ;  2  Sm.  &  Marsh.  340 ;  7  Hill, 
61.    Vide  Cause: 

REMOVAL  FROM  OFFICE.  The  act 
of  a  competent  officer  or  of  the  legislature 
which  deprives  an  officer  of  his  office.  It 
may  be  express,  that  is,  by  a  notification 
that  the  officer  has  been  removed,  or  im- 
plied, by  the  appointment  of  another  per- 
son to  the  same  offioe.  Wallace's  C.  C.  R. 
118.     See  13  Pet.  180  ;  1  Cranch,  137. 

REMOVER,  practice.  When  a  suit  or 
cause  is  removed  out  of  one  court  into 
another,  which  is  effected  by  writ  of  error, 
certiorari,  and  the  like.     11  Co.  41. 

REMUNERATION.  Reward;  recom- 
pense ;  salary.     Dig.  17, 1,  7. 

RENDER.  To  yield;  to  return;  to 
give  again ;  it  is  the  reverse  of  prender. 

RENDEZVOUS.  A  place  appointed  for 
meeting. 

2.  Among  seamen  it  is  usual  when 
vessels  sail  under  convoy,  to  have  a  rendez- 
vous, in  case  of  dispersion  by  storm,  an 
enemy,  or  other  accident. 

3.  The  place  where  military  men  meet 
and  lodge,  is  also  called  a  rendezvous. 
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RENEWAL.  A  change  of  something 
old  for  for  something  new ;  as,  the  renewal 
of  a  note;  the  renewal  of  a  lease.  See 
Novation,  and  1  Bouv.  Inst.  n.  800. 

TO  RENOUNCE.  To  give  up  a  right ; 
for  example,  an  executor  may  renounce  the 
right  of  administering  the  estate  of  the 
testator;  a  widow  the  right  to  administer 
to  her  intestate  husband's  estate. 

2.  There  are  some  rights  which  a  per- 
son cannot  renounce;  as,  for  example,  to 
plead  the  act  of  limitation.  Before  a  per- 
son can  become  a  citizen  of  the  United 
States,  he  must  renounce  all  titles  of  no- 
bility. Vide  Naturalization;  To  Repudiate. 

RENT,  estates,  contracts.  A  certain 
profit  in  money,  provisions,  chattels,  or 
labor,  issuing  out  of  lands  and  tenements 
in  retribution  for  the  use.  2  Bl.  Com.  41 ; 
14  Pet.  Rep.  526  ;  Oilb.  on  Rents,  9 ;  Co. 
Litt.  142  a ;  Civ.  Code  of  Lo.  art.  2750 ; 
Com.  on  L.  &  T.  95 ;  1  Kent,  Com.  367 ; 
Bradb.  on  Distr.  24 ;  Bac.  Ab.  h.  t.;  Crabb, 
R.  P.  §§  149-258. 

2.  A  rent  somewhat  resembles  an  an- 
nuity, (q.  v.)  their  difference  consists  in  the 
fact  that  the  former  issues  out  of  lands,  and 
the  latter  is  a  mere  personal  charge. 

3.  At  common  law  there  were  three 
kinds  of  rents ;  namely,  rent-service,  rent- 
charge,  and  rent-seek.  When  the  tenant 
held  his  land  by  fealty  or  other  corporeal 
service,  and  a  certain  rent,  this  was  called 
rent-service;  a  right  of  distress  was  insepa- 
rably incident  to  this  rent. 

4.  A  rent-charge,  is  when  the  rent  is 
created  by  deed  and  the  fee  granted ;  and 
as  there  is  no  fealty  annexed  to  such  a 
grant  of  rent,  the  right  of  distress  is  not 
an  incident;  and  it  requires  an  express 
power  of  distress  to  be  annexed  to  the 
grant,  which  gives  it  the  name  of  a  rent- 
charge,  because  the  lands  are,  by  the  deed, 
charged  with  a  distress.     Co.  Litt.  143  b. 

5;  Rent-seek,  or  a  dry  or  barren  rent, 
was  rent  reserved  by  deed,  without  a  clause 
of  distress,  and  in  a  case  in  which  the  owner 
of  the  rent  had  no  future  interest  or  •re- 
version in  the  land,  he  was  driven  for  a 
remedy  to  a  writ  of  annuity  or  writ  of 
assize. 

6.  But  the  statute  of  4  Geo.  II.  o.  28, 
abolished  all  distinction  in  the  several  kinds 
of  rent,  so  far  as  to  give  the  remedy  by 
distress  in  oases  of  rents-seek,  rents  of  as- 
size, and  chief  rents,  as  in  the  case  of  rents 
reserved  upon  a  lease.  In  Pennsylvania,  a 
distress  is  inseparably  incident  to  every 
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species  of  rent  that  may  be  reduced  to  a 
certainty.  2  Rawle's  Rep.  13.  In  New 
York,  it  seems  the  remedy  by  distress  ex- 
ists for  all  kinds  of  rent.  3  Kent,  Com. 
368.  Vide  Distress;  18  Viner's  Abr.  472  ; 
Woodf,  L.  &  T.  184 ;  Gilb.  on  Rents ;  Com. 
Dig.  h.  t..  Dane's  Ab.  Index,  h.  t. 

7.  As  to  the  time  when  the  rent  be- 
comes due,  it  is  proper  to  observe,  that 
there  is  a  distinction  to  be  made.  It  be- 
comes due  for  the  purpose  of  making  a  de- 
mand to  take  advantage  of  a  condition  of 
reentry,  or  to  tender  it  to  save  a  forfeiture, 
at  sunset  of  the  day  on  which  it  is  due : 
but  it  is  not  actually  due  till  midnight,  for 
any  other  purpose.  An  action  could  not  be 
supported  which  had  been  commenced  on 
the  day  it  became  due,  although  commenced 
after  sunset;  and  if  the  owner  of  the  fee 
died  between  sunset  and  midnight  of  that 
day,  the  heir  and  not  the  executor  would 
be  entitled  to  the  rent.  1  Saund.  287  ;  10 
Co.  127  b ;  2  Madd.  Ch.  R.  268 ;  1  P. 
Wms.  177 ;  S.  C.  1  Salk.  578. 

See,  generally,  Bac.  Ab.  h.  t. ;  Bouv.  Inst. 
Index,  h.  t. ;  and  Distress  ;  Retntry. 

RENT-ROLL.  A  roll  of  the  rents  due 
to  a  particular  person,  or  public  body.  See 
Rental, 

RENTAL.  A  roll  or  list  of  the  rents 
of  an  estate  containing  the  description  of 
the  lands  let,  the  names  of  the  tenants,  and 
other  particulars  connected  with  such  estate. 
This  is  the  same  as  rent  roll,  from  which  it 
is  said  to  be  corrupted. 

RENTE.  In  the  French  funds  this  word 
is  nearly  synonymous  with  our  word  annuity. 

Rente  fonoiere.  This  is  a  technical 
phrase  used  in  Louisiana.  It  is  a  rent  which 
issues  out  of  land,  and  it  is  of  its  essence 
that  it  be  perpetual,  for  if  it  be  made  but  for 
a  limited  time,  it  is  a  lease.  It  may,  how- 
ever, be  extinguished.  Civ.  Code  of  Lo. 
art.  2750,  2759 ;  Poth.  h.  t.  Vide  Groumf- 
rent. 

Rente  yiagere,  French  law.  This 
term,  which  is  used  in  Louisiana,  signifies 
an  annuity  for  life.  Civ.  Code  of  Lo.  art. 
2764 ;  Poth.  Du  Contract  de  Constitution 
de  Rente,  n.  215. 

RENUNCIATION.  The  act  of  giving 
up  a  right. 

2.  It  is  a  rule  of  law  that  any  one  may 
renounce  a  right  which  the  law  has  esta- 
blished in  his  favor.  To  this  maxim  there 
are  many  limitations.  A  party  may  always 
renounce  an  acquired  right ;  as  j  for  example, 
to  take  lands  by  descent ;  but  one  cannot 
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always  give  up  a  future  right,  before  it  Las 
accrued,  uor  to  the  benefit  conferred  by  law, 
although  such  advantage  may  be  introduced 
only  for  the  benefit  of  individuals. 

3.  For  example,,  the  power  of  making  a 
will ;  the  right  of  annulling  a  future  con- 
tract, on  the  ground  of  fraud;  and  the  right 
of  pleading  the  act  of  limitations,  cannot 
be  renounced.  The  first,  because  the  party 
must  be  left  free  to  make  a  will  or  not; 
and  the  latter  two,  because  the  right  has 
not  yet  accrued. 

4.  This  term  is  usually  employed  to 
signify  the  abdication  or  giving  up  of  one's 
country  at  the  time  of  choosing  another. 
The  act  of  congress  requires  from  a  foreigner 
who  applies  to  become  naturalized  a  renun- 
ciation of  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state  or  sove- 
reignty, whereof  such  alien  may,  at  the 
time,  be  a  citizen  or  subject.  See  Citizen; 
Expatriation;  Naturalization;  To  renounce, 

REPAIRS.  That  work  which  is  done  to 
an  estate  to  keep  it  in  good  order. 

2.  What  a  party  is  bound  to  do,  when 
the  law  imposes  upon  him  the  duty  to  make 
necessary  repairs,  does  not  appear  to  be 
very  accurately  defined.  Natural  and  una- 
voidable decay  in  the  buildings  must  always 
be  allowed  for,  when  there  is  no  express 
covenant  to  the  contrary ;  and  it  seems, 
the  lessee  will  satisfy  the  obligation  the  law 
imposes  on  him,  by  delivering  the  premises 
at  the  expiration  of  his  tenancy,  in  a  habit- 
able state.  Questions  in  relation  to  repairs 
most  frequently  arise  between  the  landlord 
and  tenant. 

3.  When  there  is  no  express  agreement 
between  the  parties,  the  tenant  is  always 
required  to  do  the  necessary  repairs. 
Woodf.  L.  &  T.  244 :  Arch.  L.  &  T.  188. 
He  is  therefore  bound  to  put  in  windows  or 
doors  that  have  been  broken  by  him,  so 
as  to  prevent  any  decay  of  the  premises, 
but  he  is  not  required  to  put  a  new  roof 
on  an  old  worn-out  house.  2  Esp.  N.  P. 
C.  590. 

4.  An  express  covenant  on  the  part  of 
the  lessee  to  keep  a  house  in  repair,  and 
leave  it  in  as  good  a  plight  as  it  was  when 
the  lease  was  made,  does  not  bind  him  to 
repair  the  ordinary  and  natural  decay. 
Woodf.  L.  &  T.  256.  And  ft  "has  been 
held  that  such  a  covenant  does  not  bind 
him  to  rebuild  a  house  which  had  been 
destroyed  by  a  public  enemy.  1  DalL  210. 

5.  As  to  the  time  when  the  repairs  are 
to  be  made,  it  would  seem  reasonable  that 


when  the  lessor  is  bound'  to  make  them  he 
should  have  the  right  to  enter  and  make 
them,  when  a  delay  until  after  the  expira- 
tion of  the  lease  would  be  injurious  to  the 
estate ;  but  when  no  such  damage  exists, 
the  landlord  should  have  no  right  to  enter 
without  the  eonsent  of  the  tenant.  See 
18  Toull.  n.  297.  When  a  house  has  been 
destroyed  by  accidental  fire,  neither  the 
tenant  nor  the  landlord  is  bound  to  rebuild 
unless  obliged  by  some  agreement  so  to  do. 
4  Paige  R.  355  ;  1  T.  R.  708 ;  Fonbl.  Eq. 
B.  1,  c.  5,  s.  8.  Vide  6  T.  R.  650 ;  4 
Camp.  R.  275 ;  Harr.  Dig.  Covenant  VII. 

Vide  Com.  Rep.  627 ;  6  T.  R.  650 ;  2 
Show.  401 ;  3.  Ves.  Jr.  34 ;  Co.  Litt.  27 
a,  note  1 ;  3  John.  R.  44  ;  6  Mass.  R.  63  ; 
Piatt  on  Cov.  266 ;  Com.  L.  &  T.  200 ; 
Com.  Dig.  Condition,  L  12;  Civil  Code 
of  Louis.  2070  ;  1  Saund.  322,  n.  1 ;  Id. 
323,  n.  7 ;  2  Saund,  158  b,  n.  7  &  10 ;  Bouv. 
Inst.  Index,  h.  t. 

REPARATION.  The  redress  of  an 
injury ;  amends  for  a  tort  inflicted.  Vide 
Remedy;  Redress. 

REPARATIONE  FACIENDA,  WRIT 
DE.  The  name  of  an  ancient  writ,  which 
lies  by  one  or  more  joint  tenants  against 
the  other  joint  tenants,  or  by  a  person 
owning  a  house  or  building  against  the  owner 
of  the  adjoining  building,  to  compel  the 
reparation  of  such  joint  property.  F.  N. 
B.  295. 

REPEAL,  legislation.  The  abroga- 
tion or  destruction  of  a  law  by  a  legislative 
act. 

2.  A  repeal  is  express ;  as  when  it  is 
literally  declared  by  a  subsequent  law ;  or 
implied,  when  the  new  law  contains  provi- 
sions contrary  to,  or  irreconcilable  with 
those  of  the  former  law. 

3.  A  law  may  be  repealed  by  implica- 
tion, by  an  affirmative  as  well  as  by  a  nega- 
tive statute,  if  the  substance  is  inconsistent 
with  the  old  statute.  1  Ham.  10  ;  2  Bibb, 
96  ;  Harper,  101 ;  4  W.  C.  C.  R.  691. 

4.  It  is  a  general  rule  that  when  a  penal 
statute  punishes  an  offence  by  a  certain 
penalty,  and  a  new  statute  is  passed  impos- 
ing a  greater  or  a  lesser  penalty,  for  the 
same  offence,  the  former  statute  is  repealed 
by  implication.  5  Pick.  168 ;  3  Halst.  48  ; 
1  Stew.  506 ;  3  A.  K.  Marsh.  70 ;  21  Pick. 
373.  See  1  Binn.  601 ;  Bac.  Ab.  Statute 
D  ;  7  Mass.  140. 

5.  By  the  common  law  when  a  statute 
repeals  another,  and  afterwards  the  repeal- 
ing statute  is  itself  repealed,  the  first  is 
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revived.  2  Blaokf.  32.  In  some  states 
this  rule  has  been  changed,  as  in  Ohio  and 
Louisiana.     Civ.  Code  of  Louis,  art.  23. 

6.  When  a  law  is  repealed,  it  leaves  all 
the  civil  rights  of  the  parties  acquired  under 
the  law  unaffected.  3.  L.  R.  337 ;  4  L.  R. 
191 ;  2  South.  689 ;  Breese,  App.  29 ;  2 
Stew.  160. 

7.  When  a  penal  statute  is  repealed  or 
so  modified  as  to  exempt  a  class  from  its 
operation,  violations  committed  before  the 
repeal  are  also  exempted,  unless  specifically 
reserved,  or  unless  there  have  been  some 
private  right  divested  by  it.  2  Dana,  330 ; 
4  Yeates,  392 ;  1  Stew.  347 ;  6  Rand.  657 ; 
1  W.  C.  C.  R.  84 ;  2  Virg.  Cas.  382.  Vide 
Abrogation;  18  Vin.  Ab.  118. 

REPERTORY.  This  word  is  nearly 
symonymous  with  inventory,  and  is  so 
called  because  its  contents  are  arranged  in 
such  order  as  to  be  easily  found.  Clef  des 
Lois  Rom.  h.  t. ;  Merl.  Repertoire,  h.  t. 

2.  In  the  Frenoh  law,  this  word  is  used 
to  denote  the  inventory  or  minutes  which 
notaries  are  required  to  make  of  all  contracts 
which  take  place  before  them.  Diet,  de 
Jur.  h.  t. 

REPETITION,  construction  of  wills. 
A  repetition  takes  place  when  the  same 
testator,  by  the  same  testamentary  instru- 
ment, gives  to  the  same  legatee  legacies  of 
equal  amount  and  of  the  same  kind ;  in  such 
case  the  latter  is  considered  a  repetition  of 
the  former,  and  the  legatee  is  entitled  to 
one  only.  For  example,  a  testator  gives  to 
a  legatee  "  J£30  a  year  during  his  life ;"  and 
in  another  part  of  the  will  he  gives  to  the 
same  legatee  "  an  annuity  of  £30  for  his 
life  payable  quarterly,"  he  is  entitled  to 
only  one  annuity  of  thirty  pounds  a  year. 
4  Ves.  79,  90 ;  1  Bro.  0.  C.  30,  note. 

Repetition,  civil  law.  The  act  by 
which  a  person  demands  and  seeks  to  recover 
what  he  has  paid  by  mistake,  or  delivered  on 
a  condition  which  has  not  been  performed. 
Dig.  12,  4,  5.  The  name  of  an  action 
which  lies  to  recover  the  payment  which 
has  been  made  by  mistake,  when  nothing 
was  due. 

2.  Repetition  is  never  admitted  in  rela- 
tion to  natural  obligations  which  have  been 
voluntarily  acquitted,  if  the  debtor  had 
capacity  to  give  his  consent.  6  Toull.  n. 
386.  The  same  rule  obtains  in  our  law.  A 
person  who  has  voluntarily  acquitted  a 
natural  or  even  a  moral  obligation,  cannot 
recover  back  the  money  by  an  action  for 
money  had  and  received!,  or  any  other  form 


of  action.  J).  &  R.  N.  P.  C.  254 ;  2  T.  R. 
763  j  7  T.  R.  269;  4  Ad.  &E11.  858;  1  P. 
&  D.  253 ;  2  L.  R.  431 ;  Cowp.  290 ;  3  B. 
&  P.  249,  note ;  2  East,  R.  506  ;  3  Taunt. 
R.  311 ;  5  Taunt.  R.  36 ;  Yelv.  41,  b,  note  ; 
3  Pick.  R.  207 ;  13  John.  R.  259. 

3.  In  order  to  entitle  the  payer  to 
recover  back  money  paid  by  mistake,  it 
must  have  been  paid  by  him  to  a  person  to 
whom  he  did  not  owe  it,  for  otherwise  he 
cannot  recover  it  back,  the  creditor  having 
in  such  case  the  just  right  to  retain  the 
money.  Repetitio  nulla  est  ab  to  qui  suum 
recepit. 

4.  How  far  money  paid  under  a  mistake 
of  law  is  liable  to  repetition,  has  been  dis- 
cussed by  civilians,  and  opinions  on  this 
subject  are  divided.  2  Poth.  Ob.  by  Evans, 
369,  408  to  437;  1  Story,  Eq.  PI.  §111, 
note  2. 

Repetition,  Scotch  law.  The  act  of 
reading  over  a  witness'  deposition,  in  order 
that  he  may  adhere  to  it  or  correct  it  at  his 
choice.  The  same  as  Recolement,  (q.  v.) 
in  the  French  law.  2  Benth.  on  Ev.  B.  3, 
c.  12,  p.  239. 

REPLEADER,  practice.  When  an  im- 
material issue  has  been  formed,  the  court 
will  order  the  parties  to  plead  de  novo,  for 
the  purpose  of  obtaining  a  better  issue ; 
this  is  called  a  repleader. 

2.  In  such  case,  they  must  begin  to 
replead  at  the  first  fault.  If  the  declara- 
tion, plea  and  replication  be  all  bad,  the 
parties  must  begin  de  novo;  if  the  plea 
and  replication  be  both  bad,  and  a  repleader 
is  awarded,  it  must  be  as  to  both ;  but  if 
the  declaration  and  plea  be  good,  and  the 
replication  only  bad,  the  parties  replead 
from  the  replication  only. 

3.  In  order  to  elucidate  this  point,  it 
may  be  proper  to  give  an  instance,  where 
the  court  awarded  a  repleader,  for  a  fault 
in  the  plea,  which  is  the  most  ordinary  cause 
of  a  repleader.  An  action  was  brought 
against  husband  and  wife,  for  a  wrong  done 
by  the  wife  alone,  before  the  marriage,  and 
both  pleaded  that  they  were  not  guilty  of 
the  wrong  imputed  to  them,  which  was  held 
to  be  bad,  because  there  was  no  wrong 
alleged  to  have  been  committed  by  the  hus- 
band, and  therefore  a  repleader  was  awarded, 
and  the  plea  made  that  the  wife  only  was 
not  guilty.  Cro.  Jac.  5.  See  other  instances 
in  Hob.  113 ;  5  Taunt.  386. 

4.  The  following  rules  as  to  repleaders, 
were  laid  down  in  the  case  of  Staples  v. 
Haydon,  2  Salk.  579.    First.  That  at  com- 
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mon  law,  a  repleader  was  allowed  before 
trial,  because  a  verdict  did  not  cure  an  im- 
material issue,  but  now  a  repleader  ought 
not  to  be  allowed  till  after  trial,  in  any  case 
when  the  fault  of  the  issue  might  be  helped 
by  the  verdict,  or  by  the  statute  of  jeofails. 
Second.  That  if  a  repleader  be  allowed 
where  it  ought  not  to  be  granted,  or  vice 
versa,  it  is  error.  Third.  That  the  judg- 
ment of  repleader  is  general,  quod  partes 
replacitent,  and  the  parties  must  begin  at 
the  first  fault,  which  occasioned  the  im- 
material issue.  Fourth,  No  costs  -  are 
allowed  on  either  side.  Fifth.  That  a  re- 
pleader cannot  be  awarded  after  a  default 
at  nisi  prius;  to  which  may  be  added,  that 
in  general  a  repleader  cannot  be  awarded 
after  a  demurrer  or  writ  of  error,  without 
the  consent  of  the  parties,  but  only  after 
issue  joined ;  where,  however,  there  is  a 
bad  bar,  and  a  bad  replication,  it  is  said 
that  a  repleader  may  be  awarded  upon  a 
demurrer ;  a  repleader  will  not  be  awarded, 
where  the  court  can  give  judgment  on  the 
whole  record,  and  it  is  not  mutable  in 
favor  of  the  person  who  made  the  first  fault 
in  pleading.  See  Com.  Dig.  Pleader,  R 18 ; 
Bac.  Abr.  Pleas,  M;  2  Saund.  319  b,  n  6 ; 
2  Yent.  196 ;  2  Str.  847 ;  5  Taunt.  886 ; 
8  Taunt.  413  ;  2  Saund.  20 ;  1  Chit  PI. 
632  ;  Steph.  pi.  119;  Lawes,  Civ.  PI.  175. 

5.  The  difference  between  a  repleader 
and  a  judgment  non  obstante  veredicto,  is 
this,  that  when  a  plea  is  good  in  form, 
though  not  in  fact,  or  in  other  words,  if  it 
contain  a  defective  title  or  ground  of  defence, 
by  which  it  is  apparent  to  the  court,  upon 
the  defendant's  own  showing,  that  in  any 
way  of  putting  it,  he  can  have  no  merits, 
and  the  issue  joined  thereon  be  found  for 
him,  there,  as  the  awarding  of  a  repleader 
could  not  mend  the  case,  the  court  for  the 
sake  of  the  plaintiff  will  at  once  give  judg- 
ment non  obstante  veredicto;  but  where  the 
defect  is  not  so  much  in  the  title  as  in  the 
manner  of  stating  it,  and  the  issue  joined 
thereon  is  immaterial,  so  that  the  court  know 
not  for  whom  to  give  judgment,  whether  for 
the  plaintiff  or  defendant,  there  for  their 
own  sake  they  will  award  a  repleader ;  a 
judgment,  therefore,  non  obstante  veredicto, 
is  always  upon  the  merits,  and  never  granted 
but  in  a  very  clear  case  ;  a  repleader  is  upon 
the  form  and  manner  of  pleading.  Tidd's 
Pr.  813,  814 ;  Com.  Dig.  Pleader,  R  18  ; 
Bac.  Abr.  fleas,  M ;  18  Vin.  Ab.  567 ;  2 
Saund.  20 ;  Dock  Plac.  h.  t.;  Arch.  Civ.  PI. 
858 ;  1  Chit.  PL  632 ;  U.  S.  Dig.  XH. 

Vol.  II.— E  e 


REPLEGIARE.  To  redeem  a  thing 
detained  or  taken  by  another,  by  putting  in 
legal  sureties.    See  Replevin. 

REPLEVIN,  remedies.  The  name  of 
an  action  for  the  recovery  of  goods  and 
chattels. 

2.  It  will  be  proper  to  consider,  1.  For 
what  property  this  action  will  lie.  2.  What 
interest  the  plaintiff  must  have  in  the  same. 
3.  For  what  injury.  4.  The  pleadings. 
5.   The  judgment. 

3  us— 1.  To  support  replevin,  the  property 
affected  must  be  a  personal  chattel,  and  not 
an  injury  to  the  freehold,  or  to  any  matter 
which  is  annexed  to  it ;  4  T.  R.  504 ;  nor 
for  anything  which  has  been  turned  into  a 
chattel  by  having  been  separated  from  it  by 
the  defendant,  and  carried  away  at  one  and 
the  same  time;  2  Watte,  R.  126  ;  3S.&R. 
509;  6  S.  &  R.  476  ;  10  S.  A  R.  114  ;  6 
Greenl.  R.  427 ;  nor  for  writings  which 
concern  the  realty.     1  Brownl.  168. 

4.  The  chattel  also  must  possess  indicia 
or  ear-marks,  by  which  it  may  be  dis- 
tinguished from  all  others  of  the  same  de- 
scription ;  otherwise  the  plaintiff  would  be 
demanding  of  the  law  what  it  has  not  in  its 
power  to  bestow ;  replevin  for  loose  money 
cannot,  therefore,  be  maintained ;  but  it 
may  be  supported  for  money  tied  up  in  a 
bag,  and  taken  in  that  state  from  the  plain- 
tiff. 2  Mod.  R.  61.  Vide  1  Dall.  157  ; 
6  Binn.  2  ;  3  Serg.  &  Rawle,  562  ;  2  P. 
A.  Browne's  R.  160 ;  Addis.  R.  134 ;  10 
Serg.  &  Rawle,  114 ;  4  Dall.  Appz.  i.;  2 
Watt's  R.  126 ;  2  Rawle's  R.  423. 

5. — 2.  The  plaintiff,  at  the  time  of  the 
caption,  must  have  been  possessed,  or,  which 
amounts  to  the  same  thing,  have  had  an 
absolute  property  in  and  be  entitled  to  the 
possession  of  the  chattel,  or  it  could  not  have 
been  taken  from  him.  He  must,  in  other 
words,  have  had  a  general  property,  or  a 
special  property,  as  the  bailee  of  the  goods. 
His  right  to  the  possession  must  also  be 
continued  down  to  the  time  of  judgment 
pronounced,  otherwise  he  has  no  claim  to 
the  restoration  of  the  property.  Co.  Litt. 
145,  b.  It  has  however,  been  doubted 
whether  on  a  mere  naked  bailment  for  safe 
keeping,  the  bailee  can  maintain  replevin. 
1  John.  R.  380 ;  3  Serg.  &  Rawle,  20. 

6. — 3.  This  action  lies  to  recover  any 
goods  which  have  been  illegally  taken.  7 
John  R.  140 ;  5  Mass.  R.  283  ;  14  John. 
R.  87 ;  1  Dall.  R.  157 ;  6  Binn.  R.  2 ;  3 
Serg.  k  Rawle,  562;  Addis.  R.  134;  1 
Mason,  819 ;  2  Fairf.  28.    The  primary 
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object  of  this  action,  is  to  recover  back  the 
chattel  -itself,  and  damages  for  taking  and 
detaining  it,  are  consequent  on  the  recovery. 
1W.4S.  513  j  20  Wend.  172 ;  8  Shepl. 
20.  When  the  property  has  been  restored, 
this  action  cannot,  therefore,  be  maintained. 
But  the  chattel  is  considered  as  detained, 
notwithstanding  the  defendant  may  have 
destroyed  it  before  the  suit  was  commenced ; 
for  he  cannot  take  advantage  of  his  own 
wrong. 

7.— -4.  This  being  a  local  action,  the  de- 
claration requires  certainty  in  the  descrip- 
tion of  the  place  where  the  distress  was 
taken.  2  Chit.  PI.  411, 412 ;  10  John.  B. 
53.  But  it  has  been  held  in  Pennsylvania, 
that  the  declaration  is  sufficient,  if  the 
taking  is  laid  to  be  in  the  county.  1  P.  A. 
Browne's  Bep.  60.  The  strictness  which 
formerly  prevailed  on  this  subject,  has  been 
relaxed.  2  Saund.  74,  b.  When  the  dis- 
tress has  been  taken  for  rent,  the  defendant 
usually  avows  or  makes  cognizance,  in  order 
to  obtain  a  return  of  the  goods,  to  which 
avowry  or  cognizance  the  plaintiff  pleads  in 
bar,  or  the  defendant  may,  in  proper  cases, 
plead  non  cepit,  cepit  in  alio  loco,  or  not 
guilty.    1  Chit.  PI.  490,  491. 

8. — 5.  As  to  the  judgment,  vide  article 
Judgment  in  Replevin. 

Vide,  generally,  Bac.  Ab.  h.  t. ;  1  Saund. 
847,  n.  1 ;  2  Sell.  Pr.  153 ;  Doct.  PI.  414 ; 
Com.  Dig.  h.  t. ;  Dane's  Ab.  h.  t. ;  Petersd. 
Ab.  h.  t.;  18  Vin.  Ab.  576;  Yelv.  146, 
a;  1  Chit.  PI.  157  ;  Ham.  N.  P.  ch.  3,  p. 
372  to  498 ;  Amer.  Dig.  h.  t. ;  Harr.  Dig. 
h.  t. ;  Bouv.  Inst.  Index,  h.  t.  As  to  the 
evidence  required  in  replevin,  see  Boscoe's 
Civ.  Ev.  853.    Vide,  also,  article  Detinuit. 

REPLEVY.  To  re-deliver  goods  which 
have  been  distrained  to  the  original  pos- 
sessor of  them,  on  his  giving  pledges  in  an 
action  of  replevin.  It  signifies  also  the  bail- 
ing or  liberating  a  man  from  prison,  on  his 
finding  bail  to  answer.    See  Replevin* 

REPLIANT.  One  who  makes  a  repli- 
cation. 

BEVUC  ATIOX,  pleading.  The  plain- 
tiff's answer  to  the  defendant's  plea. 

2.  Replications  will  be  considered,  1. 
With  regard  to  their  several  kinds.  2.  To 
their  form.     8.  To  their  qualities. 

8. — §  1.  They  are  to  pleas  in  abatement 
and  to  pleas  in  bar. 

4. — 1.  When  the  defendant  pleads  to  the 
jurisdiction  of  the  court,  the  plaintiff  may 
reply,  and  in  this  case  the  replication  com- 
mences with  a  statement,  that   the  writ 


ought  not  to  be  quashed,  or  that  the  court 
ought  not  to  be  ousted  of  their  jurisdiction, 
because,  &c,  and  concludes  to  the  country, 
if  the  replication  merely  deny  the  subject- 
matter  of  the  plea.  Bast.  Entr.  101 ; 
Thomps.  Entr.  2 ;  Clift's  Entr.  17  j  1  Chitl 
PI.  434.  As  a  general  rule,  when  the  plea 
is  to  the  misnomer  of  the  plaintiff  or  defend- 
ant, or  when  the  plea  consists  of  matter  of 
fact  which  the  plaintiff  denies,  the  replication 
may  begin  without  any  allegation  that  the 
writ  or  bill  ought  not  to  be  quashed.  1  Bos. 
&  Pull.  61. 

5. — 2.  The  replication  is,  in  general,  go* 
verned  by  the  plea,  and  most  frequently 
denies  it.  When  the  plea  concludes  to  the 
country,  the  plaintiff  must,  in  general,  reply 
by  adding  a  similiter ;  but  when  the  plea 
concludes  with  a  verification,  the  replication 
must  either,  1.  Conclude,  the  defendant  by 
matter  of  estoppel;  or,  2.  May  deny  the 
truth  of  the  matter  alleged  in  the  plea,  either 
in  whole  or  in  part ;  or,  3.  May  confess  and 
avoid  the  plea ;  or,  4.  In  the  case  of  an 
evasive  plea,  may  new  assign  the  cause  of 
action.  For  the  several  kinds  of  replication 
as  they  relate  to  the  different  forms  of  ac- 
tion, see  1  .Chit.  PI.  551,  et  seq.;  Arch. 
Civ.  PI.  258. 

6. — §  2.  The  form  of  the  replication  will 
be  considered  with  regard  to,  1.  The  title. 
2.  The  commencement.  3.  The  body.  4.  The 
conclusion. 

7. — 1.  The  replication  is  usually  entitled 
in  the  court  and  of  the  term  of  which  it  is 

§  leaded,  and  the  names  of  the  plaintiff  and 
efendant  are  stated  in  the  margin,  thus : 
«  A  B  against  C  D."    2  Chit.  PL  641. 

8. — 2.  The  commencement  is  that  part 
of  the  replication  which  immediately  follows 
the  statement  of  the  title  of  the  court  and 
term,  and  the  names  of  the  parties.  It 
varies  in  form  when  it  replies  to  matter  of 
estoppel  from  what  it  does  when  it  denies, 
or  confesses  and  avoids  the  plea ;  in  the 
latter  case  it  commences  with  an  allegation 
technically  termed  the  precludi  non.  (q.  v.) 
It  generally  commences  with  the  words, 
"  And  the  said  plaintiff  saith  that  the  said 
defendant,"  &c.     1  Chit.  PL  573. 

9. — 3.  The  body  of  the  replication  ought 
to  contain  either,  1.  Matter  of  estoppel. 
2.  Denial  of  the  plea.  8.  A  confession  and 
avoidance  of  it ;  or,  4.  In  case  of  an  evasive 
plea,  a  new  assignment.  1st.  When  the 
matter  of  estoppel  does  not  appear  from  the 
anterior  pleading,  the  replication  should  set 
it  forth ;  as,  if  the  matter  has  been  tried 
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upon  a  particular  issue  in  trespass,  and 
found  by  the  jury,  Buch  finding  may  be  re- 
plied as  an  estoppel.  3  East,  R.  346 ;  vide 
4  Mass.  R.  443.  2d.  The  second  kind  of 
replication  is  that  which  denies  or  traverses 
the  truth  of.tho  plea,  either  in  part  or  in 
whole.  Vide  Traverse,  and  1  Chit.  PL  576, 
note  a.  3d.  The  third  kind  of  replication 
admits,  either  in  words  or  in  effect,  the  fact 
alleged  in  the  plea,  and  avoids  the  effect  of 
it  by  stating  new  matter.  If,  for  example, 
infancy  be  pleaded,  the  plaintiff  may  reply 
that  the  goods  were  necessaries,"  or  that  the 
defendant,  after  he  came  of  full  age,  ratified 
and  confirmed  the  promise.  Vide  Confes- 
sion and  Avoidance.  4th.  When  the  plea 
is  such  as  merely  to  evade  the  allegation  in 
the  declaration,  the  plaintiff  in  his  replica- 
tion may  reassign  it.  Vide  JVeto  Assign- 
ment, and  1  Chit.  PL  601. 

10. — 4.  With  regard  to  the  conclusion, 
it  is  a  general  rule,  that  when  the  replica- 
tion denies  the  whole  of  the  defendant's 
plea,  containing  matter  of  fact,  it  should 
conclude  to  the  country.  There  are  other 
conclusions  in  particular  cases,  which  the 
reader  will  find  fully  stated  in  1  Chit.  PL 
615,  et  seq.;  Com.  Dig.  Pleader,  F  5; 
vide  1  Saund.  103,  n. ;  2  Caines'  R.  60 ; 
2  John.  R.  428 ;  1  John.  R.  516 ;  Arch. 
Civ.  PL  258;  19  Vin.  Ab.  29;  Bao.  Ab. 
Trespass,  I  4 ;  Doet.  PL  428 ;  Beames'  PL 
in  Eq.  247,  325,  326. 

11.— -63.  The  qualities  of  a  replication 
are,  1.  That  it  must  answer  so  much  of  the 
defendant's  plea  as  it  professes  to  answer, 
and  that  if  it  be  bad  in  part,  it  is  bad  for 
the  whole.  Com.  Dig.  Pleader,  F  4,  W  2 ; 
1  Saund.  338  ;  7  Cranch's  Rep.  156.  2.  It 
must  not  depart  from  the  allegations  in  the 
declaration  in  any  material  matter.  Vide 
Departure,  and  2  Saund.  84  a,  note  1 ;  Co. 
Lit.  304  a.  See  also  3  John.  Rep.  367 ; 
10  John.  R.  259 ;  14  John.  R.  132 ;  2 
Caines'  R.  320.  8.  It  must  be  certain. 
Vide  Certainty.  4.  It  must  be  single. 
Vide  U.  S.  Dig.  Pleading,  XL ;  Bouv.  Inst. 
Index,  h.  t. ;  Duplicity;  Pleadings. 

REPORT,  legislation.  A  statement 
made  by  a  oommittee  to  a  legislative  assem- 
bly, of  facts  of  which  they  were  charged  to 
inauire. 

Report,  practice.  A  certificate  to  the 
court  made  by  a  master  in  chancery,  com- 
missioner or  other  person  appointed  by  the 
court,  of  the  facts  or  matters  to  be  ascer- 
tained by  him,  or  of  something  of  which  it 
is  his  duty  to  inform  the  court. 


2.  If  the  parties  in  the  case  accede  to 
the  report,  and  no  exceptions  are  filed,  it  is 
in  due  time  confirmed;  if  exceptions  are 
filed  to  the  report,  they  will,  agreeably  to 
the  rules  of  the  court,  be  heard,  and  the 
report  will  either  be  confirmed,  set  aside,  or 
referred  back  for  the  correction  of  some 
error.  2  Madd.  Ch.  505 ;  Blake's  Ch.  Pr. 
230 ;  Vin.  Ab.  h.  t. 

REPORTER.  A  person  employed  in 
making  out  and  publishing  the  history  of 
cases  decided  by  the  court. 

2.  The  act  of  congress  of  August  26, 
1842,  sect.  2,  enacts,  that  in  the  supreme 
court  of  the  United  States,  one  reporter 
shall  be  appointed  by  the  court,  with  the 
salary  of  twelve  hundred  and  fifty  dollars ; 
provided,  that  he  deliver  to  the  secretary 
of  state,  for  distribution,  one  hundred  and 
fifty  copies  of  each  volume  of  reports  that 
he  shall  hereafter  prepare  and  publish,  im- 
mediately after  the  publication  thereof, 
which  publication  shall  be  made  annually, 
within  four  months  after  the  adjournment 
of  the  court  at  which  the  decisions  are  made. 

3.  In  some  of  the  states  the  reporters 
are  appointed  by  authority  of  law ;  in  others, 
they  are  volunteers. 

REPORTS.  Law  books,  containing  a 
statement  of  the  facts  and  law  of  each  case 
which  has  been  decided  by  the  courts ;  they 
are  generally  the  most  certain  proof  of  the 
judicial  decisions  of  the  courts,  and  contain 
the  most  satisfactory  evidence,  and  the  most 
authoritative  and  precise  application  of  the 
rules  of  the  common  law.  Lit.  s.  514 ;  Co. 
Lit.  293  a ;  4  Co.  Pref. ;  1  Bl.  Com.  71 ; 
Ram.  on  Judgm.  ch.  13. 

2.  The  number  of  reports  has  increased 
to  an  inconvenient  extent,  and  should  they 
multiply  in  the  same  ratio  which  of  late  they 
have  done,  they  will  so  soon  crowd  our 
libraries  as  to  become  a  serious  evil.  The 
indiscriminate  report  of  cases  of  every  de- 
scription is  deserving  of  censure.  Cases 
where  first  principles  are  declared  to  be  the 
law,  are  reported  with  as  much  care  as  those 
where  the  most  abstruse  questions  are  de- 
cided. But  this  is  not  all ;  sometimes  two 
reporters,  with  the  true  spirit  of  book- 
making,  report  the  same  set  of  oases,  and 
thereby  not  only  unnecessarily  increase  the 
lawyer's  already  encumbered  library,  but 
create  confusion  by  the  discrepancies  which 
occasionally  appear  in  the  report  of  the 
same  case. 

3.  The  modern  reports  are  too  often 
very  diffuse  and  inaccurate.    They  seem  too 
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frequently  made  up  for  the  purpose  of  profit 
and  sale,  much  of  the  matter  they  contain 
being  either  useless  or  a  mere  repetition, 
while  they  are  deficient  in  stating  what  is 
really  important. 

4.  A  report  ought  to  contain,  1.  The 
name  of  the  case.  2.  The  court  in  which 
it  originated ;  and,  when  it  has'  been  taken 
to  another  by  appeal,  certiorari,  or  writ  of 
error,  it  ought  to  mention  by  whom  it  was 
so  taken,  and  by  what  proceeding.  8.  The 
state  of  the  faots,  including  the  pleadings,  as 
far  as  requisite.  4.  The  true  point  before 
the  court.  5.  The  manner  in  which  that 
point  has  been  determined,  and  by  whom. 
6.  The  date. 

5.  The  following  is  believed  to  be  a  cor- 
rect list  of  the  American  and  English  Re- 
ports; the  former  arranged  under  the 
heads  of  the  respective  states;  and  the 
latter  in  chronological  order.  It  is  hoped 
this  list  will  be  useful  to  the  student. 

AMERICAN  REPORTS. 

UNITED  STATES, 

4 

1.  Supreme  Court. 

Dallas'  Reports.  From  August  term,  1790,  to 
August  term,  1800.    4  rols. 

Cranch's  Reports.  From  1S00  to  February 
term,  1815.  9  vols. 

Wheaton's  Reports.  From  February  term,  1816, 
to  January  term,  1827,  inclusive.   12  rols. 

Peters'  Reports.   16  vols. 

Peters'  Condensed  Reports  of  Cases  in  the  Su- 
preme Court  of  the  United  States.  These  volumes 
contain  condensed  reports  of  all  the  cases  in  second, 
third,  and  fourth  Dallas,  the  nine  volumes  of 
Cranch,  and  the  twelve  volumes  of  Wheaton. 

Howard's  Reports.  From  1843  to  1852.11  vols. 


2.  Circuit  Court*— First  Circuit. 

Gallison's  Reports.  From  1812  to  1815,  inclu- 
sive. 2  vols. 

Mason's  Reports.  From  1816  to  1830,  inclu- 
sive. 5  vols. 

Sumner's  Reports.  From  1830  to  1837.  2  vols. 

Story's  Reports.  From  1839  to  1845.  3  vols. 

Woodburv  and  Minot's  Reports.  From  1845  to 
1647.  2  vols. 


8$cond  Circuit* 
Faille's  Reports.  From  1810  to  1826.  1vol. 

Third  Circuit. 

Dallas'  Reports.  The  second,  third  and  fourth 
volumes  contain  cases  decided  in  this  court.  From 
April  term,  1792,  to  October  term,  1806,  inclusive. 


Washington's  C.  C.  Reports.  From  1803  to 
1827.  4  vols. 

Peters'  C.  C.  Reports.  From  1803  to  1818.  1 
vol. 

Baldwin's  Reports.  From  October  term,  1829, 
to  April  term,  1833,  inclusive.    1  vol. 

Wallace's  Reports.  Include  the  cases  of  May 
Sessions,  1801.   1  vol. 

Wallace,  Jrt.  Reports.  1  vol. 


Fourth  Circuit. 

Marshall's  Decisions.  From  1802  to  1832,  pub- 
lished since  the  death  of  Chief  Justice  Marshall, 
from  his  manuscripts,  by  John  M.  Brockenbrough. 
2  vols. 


Stvenih  Circuit . 
McLean's  Reports.  From  1829  to  1845.  3  vols. 

8.  JHitrict  CourU— District  of  New  York. 
Van  Ness'  Reports.  1  vol. 


JHitrict  of  Pennsylvania. 

Peters'  Admiralty  Decisions.    From  1792  to 
1807.  2  vols. 


Eastern  District  of  Pennsylvania. 

Gilpin's  Reports.  From  November  term,  1828, 
to  February  term,  1836,  inclusive.  1  vol. 


District  of  South  Carolina. 

Bee's  Admiralty  Reports.    From  1792  to  1805. 
1  vol. 


District  of  Maine. 

Reports  of  cases  argued  and  determined  in  the 
District  Court  of  the  United  States,  for  the  Dis- 
trict of  Maine,  from  1822  to  1839.  1  vol.  Cited 
Ware's  Reports. 


STATE  REPORTS. 
Alabama. 

Alabama  Reports.  By  Henry  Minor.  From 
1820  to  1826.   1  vol. 

Stewart's  Reports.  From  1827  to  1831.  3  vols. 

Stewart  &  Porter's  Reports.  From  1831  to 
1833.  5  vols. 

Porter's  Reports.  From  1834  to  1839.  9  vols. 

Alabama  Reports.  From  1840  to  1849.  14  vols. 


jSrhansas. 

Pike's  Reports.  From  1837  to  1842.  5  vols. 
English's  Reports.  From  1845  to  1849.  4^ 
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Connecticut. 


Kirby's  Report!.   From  1785  to  1788.    1  vol. 
Root's  Reports.  From  1789  to  1793.  2  vols. 
Day's  Reports.    From  1802  to  1813.  5  vols. 
Connecticut  Reports.  By  Thomas  Bay.    From 
June,  1814  to  1847.  18  vols. 


Dtlawart. 

Harrington's  Reports.    From  1832  to  1847.    4 
vols. 


Florida. 
Florida  Reports.    From  1846  to  1847.    2  vols. 


Georgia. 

T.  TJ.  P.  Charlton's  Reports.  Cases  decided 
previous  to  1810.   1  vol. 

Dudley's  Reports.  From  1831  to  1833.    1  vol. 

R.  M.  Charlton's  Reports.  From  1811  to  1837. 
1vol. 

Kelly's  Reports,  3  vols. 

Georgia  Reports.  From  1846  to  1849.  6  vols. 


IlHnou. 

Breese's  Reports.    From  1819  to  1830.   1  vol. 
Scammond's  Reports.    From  1832  to  1843.    4 
Wis. 

Gilman's  Reports.  From  1844  to  1847.  4  vols. 


Indiana* 

Blackford's  Reports.  From  May,  1817,  to  May, 
1838,  inclusive.   7  vols. 


Iowa. 
Green's  Reports*  1  vol. 


Kentucky. 

Hughes'  Reports.  From  1785  to  1801.    1  vol. 
Kentucky  Decisions.    From  1801  to  1806.     I 
vol. 
Hardin's  Reports.  From  1805  to  1808.  1  vol. 
Bibb's  Reports.  From  1808  to  1817.  4  vols. 

A.  K.  Marshall's  Reports.  From  1817  to  1821. 
3  vols. 

LUtel's  Reports.  From  1822  to  1824.    6  vols. 

LitteL's  Select  Cases.  From  1795  to  1821.  1 
vol. 

Munro's  Reports.  From  1824  to  1828.    7  vols. 

J.  S.  Marshall's  Reports.  From  1829  to  1832. 
7  vols. 

Dana's  Reports.  From  1888  to  1840.  9  vols. 

B.  Monroe's  Reports.  From  1840  to  1848.  8 
vol*. 


Louisiana. 

Orleans  Term  Reports.  By  Martin.  From  1809 
to  1812.  2  vols  in  I. 


Louisiana  Term  Reports.  By  Martin.  From 
1812  to  1823.   10  vols. 

Martin's  Reports,  N.  S.  (sometimes  cited  simply 
New  Series,)  1823  to  1830.  8  vols. 

D^  The  whole  of  Martin's  Reports  amount  to 
twenty  volumes;  the  first  twelve,  namely,  the 
Orleans  and  the  Louisiana  Term  Reports,  are 
cited  as  Martin's  Reports ;  from  the  twelfth,  they 
are  sometimes  cited  as  first,  second,  &c.f  Martin's 
New  Series,  and  sometimes  simply  New  Series. 

Louisiana  Reports.  19  vols.  The  first  five 
volumes,  from  1830  to  August  term,  1834,  and  the 
first  part  of  the  sixth  volume,  are  the  jvork  of 
Branch  W.  Miller.  The  remainder  were  reported 
by  Mr.  Currey.  and  are  continued  to  June  term, 
1839.  The  whole  of  the  19  volumes  are  cited 
Louisiana  Reports. 

Robinson's  Reports.  From  1841  to  1843.  12 
vols. 


Maine. 

ffT"  By  a  resolve  of  the  legislature,  passed  in 
1836,  each  volume  subsequent  to  the  third  volume 
of  Fairfield's  Reports,  shall  be  entitled  and  letter- 
ed upon  the  back  thereof,  "  Maine  Reports;"  and 
the  first  volume  subsequent  to  the  third  volume  of 
Fairfield's,  shall  be  numbered  the  thirteenth 
volume  of  Maine  Reports. 

Maine  Reports.  26  vols. 

tt^*  These  reports  consist  of 

Greenleaf's  Reports.  From  1820  to  1832.  The 
first  9  vols. 

Fairfield's  Reports.  From  1833  to  1835.  The 
10th,  Uth,  and  12th  vols. 

Shepley's  Reports.  From  1836  to  1840.  The 
13th  to  18th  vols.,  inclusive.  6  vols. 

Appleton's  Reports.    The  19th  vol.  )Q  _„lfi 

Appleton,  prt  of  vol.  20.  f  d  vow* 

Shepley's  Reports,  part  of  vol.  20  and  vol.  21 
to  28,  inclusive.    From  1841  to  1846.    8  vols. 


Maryland* 

Harris  k  McHenrv's  Reports.  From  1700  to 
1799.  4  vols.  Sometimes  cited  Maryland  Reports. 

Harris  k  Johnson.  From  1800  to  1826.  7  vols. 

Harris  k  Gill.  From  1826  to  1829.   2  vols. 

Gill  k  Johnson.  From  1829  to  1840.   12  vols. 

Bland's  Chancery  Reports.  From  1811  to  1882. 
3  vols. 

Gill's  Reports.  From  1843  to  1849.  5  vols. 


MauachutetU. 

Massachusetts  Reports. 

Qy  The  first  volume  is  reported  by  Ephraim 
Williams.  His  reports  commenced  with  Septem- 
ber term,  1804,  in  Berkshire,  and  terminate  with 
June  term,  1805,  in  Hancock.  The  16  volumes, 
from  the  second  to  the  seventeenth,  inclosive,  are 
reported  by  Dudley  Alkins  Tyng,  and  embrace 
from  March  term,  1806,  in  Suffolk,  to  March  term, 
1822,  in  Suffolk.  The  reports  of  Williams  and 
Tyng  are  cited  Massachusetts  Reports. 

Pickering's  Reports.  From  1832  to  March  1840. 
24  vols. 
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Metcalf's  Reports.    From  1840  to  1848.    12 
void. 


Michigan. 

Harrington's  Reports.   1  vol. 
Walker's  Chancery  Cases.  From  1842  to  1845. 
1  vol. 
Douglass*  Reports.  From  1843  to  1847.  2  vols. 


Mississippi. 

Walker's  Reports.    From  1818  to  1832.   1  vol. 

Howard's  Reports.   From  1834  to  1843.  7  vols. 

Smedes  &  Marshall's  Reports.  From  1843  to 
1849.   12  vols. 

Freeman's  Chancery  Reports.  From  1839  to 
1843.    1  vol. 

Smedes  k  Marshall's  Chancery  Reports.  From 
1840  to  1843.   1vol. 


Missouri. 
Missouri  Reports.  From  1821  to  1846.  9  vols. 

New  Hampshire* 

New  Hampshire  Reports.  From  1816  to  1842. 
13  vols. 

Q^  Nathaniel  Adams  reported  cases  from  1816 
to  1819,  which  makes  the  first  volume  of  N.  H. 
Rep.  Levi  Woodbury  and  William  Richardson 
reported  the  cases  from  1819  to  1823;  and  Wil- 
liam Richardson  from  1823  to  1832,  making  the 
third  fourth  and  fifth  volumes  of  N.  H.  Rep.  They 
are  continued  under  the  direction  of  the  supreme 
court,  and  already  make  thirteen  volumes. 


New  Jersey. 

Coxe's  Reports.  From  1790  to  1795.    1  vol. 

Pennington's  Reports.  From  1806  to  1813.  2 
vols. 

Southard's  Reports.  From  1816  to  1820.  2 
vols. 

Halstead's  Reports.  From  1821  to  1831.  7 
vols. 

Green's  Reports.  From  1831  to  1836.  3  vols. 

Harrison's  Reports.  From  1837  to  1842.  4 
vols. 

Saxton's  Chancery  Reports.  From  1830  to 
1832.    1  vol. 

Green's  Chancery  Reports,  1838  to  1846.  3 
vols* 

Spencer's  Reports.  From  1842  to  1845.    1  vol. 

Halsted's  Chancery  Reports.  From  1845  to 
1846.   1  vol. 


New  York, 

Coleman  k  Caina's  Cases.  From  1794  to  1805. 
1  vol. 

Caine's  Reports.  From  1803  to  1805.   3  vols. 
Caina's  Cases.  For  1804  and  1805.  2  vols. 


Anthon's  Nisi  Prius  Cases.  From  1808  to  1818. 
lvol. 

Roger's  New  Tork  City  Hall  Recorder.  From 
1816  to  1821.   6  vols. 

Wheeler's  Criminal  Cases.  3  vols. 

Hall's  Reports.  For  1828  and  1829.  2  vols. 

Hoffman's  Vice  Chancery  Reports.  From  1839 
to  1840.   1  vol. 

Edwards'  Vice  Chancery  Reports.  From  1831 
to  1842.  3  vols. 

Clarke's  Vice  Chancery  Reports.  From  1839 
to  1841.   1  vol. 

Johnson's  Cases.  From  1799  to  1803.    3  volt. 

Johnson's  Reports.  From  1806  to  1823.  20 
vols. 

Co  wen's  Reports.  From  1823  to  1828.    9  vols, 

Wendell's  Reports.  From  1828  to  1841.  26 
vols. 

Hill's  Reports.  From  1841  to  1845.  7  vols. 

Johnson's  Chancery  Reports.  From  1814  to 
1823.  7  vols. 

Howard's  Practice  Reports.  For  1844  and  1845. 

3  vols. 

Denio's  Reports.  From  1845  to  1847.  5  vols. 

Hopkins  Chancery  Reports.  From  1823  to 
1826.   1  vol. 

Paige's  Chancery  Reports.  From  1828  to  1845. 
11  vols. 

Sandford's  Vice  Chancery  Reports.  From  1843 
to  1846.  3  vols. 

Barbour's  Chancery  Reports.  From  1845  to 
1849.  3  vols. 

Barbour's  Superior  Court.    For  1847  and  1848. 

4  vols. 

Sandford's  Superior  Court.  For  1847  and  1848. 
lvol. 

Lockwood's  Reversed  Cases.  From  1799  to 
1847.   1  vol. 

Comstock's  Supreme  Court.  For  1847  and  1848. 
lvol. 


North  Carolina, 

Martin's  Reports.  1  vol. 

Heywood's  Reports.  From  1789  to  1806.  2 
vols. 

Taylor's  Reports.    From  1789  to  1802.    1  vol. 

North  Carolina  Term  Reports,  (sometimes 
bound  and  lettered  and  cited  as  the  third  Law  Re- 
pository.) It  is  a  second  volume  of  Reports  by 
John  Louis  Taylor;  it  contains  cases  from  1816 
to  1818.   lvol. 

Conference  Reports.  By  Cameron  &  Norwood. 
From  1800  to  1804.   1  vol. 

Murphy's  Reports.  From  1804  to  1819.  3  vols. 

Carolina  Law  Repository.  From  1813  to  1816. 
2  vols. 

Hawks'  Reports.    From  1820  to  1826.    4  vols. 

Ruflin's  Reports,  (bound  with  Hawks'  Reports.) 

Devereux's  Reports.  From  1826  to  1834.  4 
vols. 

Devereux's  Equity  Reports.  From  1826  to 
1834.  2  vols. 

Devereux  &  Battle's  Reports.  From  1834  to 
1840.  4  vols. 

Devereux  &  Battle's  Equity  Reports.  From 
1834  to  1840.  2  vols. 
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Iredell's  Reports,  Law.  From  1840  to  1840.  0 
vols. 

bedell's  Reports,  Chancery.  From  1840  to 
1848.  5  vols. 


Ohio. 

Ohio  Reports.   15  vols. 

0^*  These  reports  are  composed  of 

Hammond's  Reports.  From  1821  to  L839.  9 
vols. 

Wright's  Reports.    From  18S1  to  1634.    1  vol. 

Wilcox's  Reports.  From  1840  to  1841.   1  vol. 

Stanton's  Reports.  From  1841  to  1843.   3  vols. 

Griswold's  Reports.  From  1844  to  1846.  2 
vols. 


Pewuylvama, 

Dallas'  Reports.  From  1754  to  1806.  4  vols. 
Vide  Supra* 

Yeates'  Reports.    From  1701  to  1808.    4  vols. 

Binney's  Reports.    From  1790  to  1814.  6  vols. 

Sergeant  &  Rawle's  Reports.  From  1818  to 
1829.    17  vols. 

Rawle's  Reports.   From  1828  to  1S35.   5  vols. 

Wharton's  Reports.  From  1835  to  1841.  6  vols. 

Pennsylvania  Reports,  reported  by  William 
Rawle,  Charles  B.  Penrose,  and  Frederick  Watts. 
From  1829  to  1832.    3  vols. 

Watts'  Reports.    From  1832  to  1840.    10  vols. 

Watts  k  Sergeant's  Reports.    9  vols. 

Browne's  Reports.  From  1806  to  1814.  2  vols. 

Miles'  Reports.    For  1835  and  1841.    2  vols. 

Addison's  Reports.  From  1791  to  1799.    1  vol. 

Ashmead's  Reports.  From  1808  to  1841.  2 
vols. 

Pennsylvania  State  Reports.     By  Robert  M. 
Berr.    From  1844  to  1849.     10  vols.     1849  to 
1850.    2  vols.    By  J.  Pringle  Jones.    1850  to 
1852.    4  vols.    By  Geo.  W.  Harris. 

South  Carolina. 

Bay's  Reports.    From  1783  to  1804.    2  vols. 

Dessaussure's  Equity  Reports.  From  the  Revo- 
lution to  1813.   4  vols. 

Brevard's  Reports.   From  1793  to  1816.  3  vols. 

South  Carolina  Reports.  From  1812  to  1816. 
2  vols. 

Nott  &  M'Cord's  Reports.  From  1817  to  1820. 
2  vols. 

Mills'  Constitutional  Reports,  N.  8.  For  1817 
and  1818.    2  vols. 

Harper's  Reports.    For  1823  and  1824.    1  vol. 

Harper's  Equity  Reports.  For  1824.    1  vol. 

M'Cord's  Reports.  From  1820  to  1828.  4  vols. 

M'Cord's  Chancery  Reports.  From  1825  to 
1827.    2  vols. 

Bailey's  Reports.    From  1828  to  1832.    2  vols. 

Bailey's  Chancery.   From  1830  to  1831.   1  vol. 

Hill's  Reports.    From  1833  to  1837.    3  vols. 

Hill's  Chancery  Reports.  For  1838.   2  vols. 

Riley's  Chancery  Cases.  From  1836  to  1837. 
1vol. 

Riley's  Law  Cases.  From  183$  to  1837.  1  vol. 

Dudley's  Law  Reports.  From  1837  to  1838. 
lvol. 

Dudley's  Equity  Reports.  From  1837  to  1838. 
'  vol. 


Rice's  Reports.    From  1838  to  1839.    1  vol. 

Rice's  Chancery  Reports.  From  1838  to  1889. 
1  vol. 

Cheves'  Reports.    From  1839  to  1840.    2  vols. 

McMullan's  Chancery.  From  1840  to  1842.  1 
vol. 

McMullan's  Law.  From  1835  to  1842.  2  vols. 

Spear's  Equity.    From  1842  to  1844.    1  vol. 

Spear's  Law.    For  1843.   2  vols. 

Richardson's   Law  Reports.     From    1844  to 

1847.  3  vols. 

Richardson's  Equity  Reports.  From  1844  to 
1846.  2  vols. 

Strobhart's  Law  Reports.  From  1846  to  1848. 
3  vols. 

Strobhart's  Equity  Reports.     From   1846   to 

1848.  2  vols. 

Statutes  at  Large.   For  1838.  9  vols. 


Tennessee. 

Tennessee  Reports.  From  1791  to  1815.  2 
vols.  These  cases  were  reported  by  John  Over* 
ton.    They  are  cited  Tenn.  Rep. 

Cooke's  Reports.    From  1811  to  1814-    1  vol. 

Heywood's  Reports.  From  1816  to  1818.  3 
vols.  These  volumes  are  numbered  three,  four, 
and  five,  in  a  series  with  Judge  Heywood's  North 
Carolina  Reports,  volumes  one  and  two. 

Peck's  Reports.    From  1822  to  1824.    1  vol. 

Martin  &  Terger's  Reports.  From  1825  to 
1828.    lvol. 

Yerger's  Reports.  From  1832  to  1837.  10  vols. 

Meigs'  Reports.    From  1838  to  1839.    1  vol. 

Humphrey's  Reports.  From  1839  to  1846.  8 
vols. 


Vermont. 

N.  Chipman's  Reports.  From  1789  to  1791.  1 
vol. 

Tyler's  Reports.    From  1801  to  1803.    2  vols 

Bray  ton's  Reports.  From  1815  to  1819.   1  vol. 

D.  Chipman's  Reports.  Containing  Select  Cases 
from  N.  Chipman's  Reports,  and  cases  down  to 
1825.    2  vols. 

Aiken's  Reports.    For  1826  and  1827.    2  vols. 

Vermont  Reports.  From  1826  to  1846.  18 
vols.  These  reports  are  composed  of  Judges'  Re- 
ports, the  first  9  vols. 

Shaw's  Reports.  The  lOth  and  part  of  the  11th 
vol. 

Watson's  Reports.  Part  of  11th,  the  whole  of 
12th,  13th,  and  14th  vols. 

Slade's  Reports.    The  15th  vol. 

Washburne's  Reports.  The  16th,  17th,  and 
18th  vols. 


Virginia. 

Wythe's  Chancery  Reports.  From  1790  to 
1795.    1  vol.  \ 

Washington's  Reports.  From  1790  to  1796. 
2  vols. 

Call's  Reports.  From  1790  to  1818.  6  vols. 
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Helming  and  Munford's  Reports.  From  1806  to 
1809.  4  vols. 

Munford's  Reports.  From  1810  to  1830.  6 
toIs. 

Gilmer's  Reports,  (sometimes  cited  Virginia 
Reports.)  Daring  1820  and  1821.   1  vol. 

Randolph's  Reports.  From  1821  to  1828.  6 
vols. 

Leigh's  Reports.  From  1829  to  1841.   12  vols. 

Jefferson's  Reports.  From  1730  to  1772.  1  vol 

Virginia  cases.  From  1789  to  1826.  2  vols. 
Tbe  first  of  these  volumes  is  by  Judges  Brocken- 
brough  and  Holmes,  and  contains  cases  decided 
from  1789  to  1814;  the  second  volume  is  by  Judge 
Brockenbrough,  and  contains  cases  decided  from 
1815  to  1826. 

Robinson's  Reports.  From  1842  to  1844.  2 
vols. 

Orattan's  Reports.  From  1844  to  1848.  5  vols. 


Wisconsin 
Bnrritt's  Reports.  1  vol. 

ENGLISH  AND  IRISH  REPORTS. 

6.  The  following  is  a  chronological  list  of  Eng- 
lish and  Irish  contemporary  Reports,  alphabeti- 
cally arranged  under  each  reign. 

Henry  III.— Oct.  19, 1216.    Nov.  16, 1272. 
Jenkins,  Ex.,  4, 19, 21. 

Edward  L—Nov.  16,  1272.     July  7, 1307. 

Jenkins,  Ex.,  18,  34. 

Keilwey,  K.  B.  and  C.  P..  6. 

Tear  Book,  E.  B.,  C.  P.  and  Exchequer,  part  I. 

Edward  II.— July  7, 1307.    Jam.  25, 1327. 

Jenkins,  Ex.,  5,  15,  18. 

Tear  Book,  K.  B.,  C.  P.,  and  Ex.,  part  I. 

Edward  HI.— Jan.  25, 1327.    June  21, 1377. 

Benloe,  K.  B.  and  C.  P.,  32. 

Jenkins,  Ex.,  1  to  47. 

Keilwey,  E.  B.  and  C.  P.  1  to  47. 

Tear  Book,  K.  B.  and  C.  P.,  part  2—1  to  10. 
*   Tear  Book,  E.  B.  and  C.  P.,  part  3—17, 18, 21 
to  28,  39»  89. 

Tear  Book,  E.  B.  and  C.  P.,  part  4 — 40  to  50. 

Tear  Book,  part  5 — Liber  Assisamm,  1  to  51. 

Richard  n^-June  21,  1377.   Sept.  29,  1399. 

Bellewe,  E.  B.  and  C.  P.,  1  to  22. 
Jenkins,  Ex.,  1  to  22. 

Henry  IV.— Sept.  29, 1399.    Mar.  20,  1413. 

Jenkins,  Ex.,  1  to  14. 

Tear  Book,  E.  B.  and  C.  P.,  part  6—1  to  14. 

Henry  V*—Mar.  20, 1413.    Jug.  31, 1422. 

Jenkins,  Ex.,  1  to  10. 

Tear  Book,  E.  B.  and  C.  P.,  part  6—1, 2, 5,  7 
to  10. 


Henry  Vl^-Jug.  31, 1422.     Mar.  4,  1461. 

Benloe,  E.  B.  and  C.  P.,  2, 18. 
Jenkins,  Ex.,  1  to  39. 

Tear  Book,  E.  B.  and  C.  P.,  parts  7  and  8—  t 
to  4,  7  to  12,  14,  18  to  22,  27,  28,  30  to  39. 

Edward  IV.— Mar.  4,  1461.    Jpril  9, 1483. 

Jenkins,  Ex.,  1  to  21. 

Tear  Book,  E.  B.  and  C.  P.,  part  9—1  to  22. 

Tear  Book,  E.  B.,  C.  P.,  and  Ex.,  part  10—5. 

Edward  V— Jipril  9, 1483.    June  22,  1483. 

Jenkins,  Ex. 

Tear  Book,  E.  B.  and  C.  P.,  part  11. 

Richard  HI.— June  22, 1483.    Jug.  22, 1485. 

Jenkins,  Ex.,  1,  2. 

Tear  Book,  E.  B.  and  C.  P.,  part  11—1,  2. 

Henry  VII.— Jug.  22,  1485.    Jpril  22,  1509. 

Benloe,  E.  B.  and  C.  P.,  1. 
Jenkins,  Ex.,  1  to  21. 

Eeilwey,  E.  B.  and  C.  P.,  12,  13, 17  to  24. 
Moore,  E.  B.  and  C.  P.,  Ex.  and  Chan.,  1  to  24. 
Tear  Book,  E.  B.  and  C.  P.,  part  11—1  to  16, 
20  to  24. 

Henry  Vm.—Jpril  22,  1509.    Jan.  28,  1547. 

Anderson,  C.  P.,  25,  fee. 

Benjoe,  C.  P.,  1  to  38. 

Benloe,  (New),  E.  B.,  C.  P.,  and  Ex.,  22,  &c. 

Benloe,  Eeilwey  and  Ashe,  E.  B.,  C.  P., 
and  Ex. 

Brooke's  New  Cases,  E.  B.,  C.  P.,  and  Ex- 
chequer. 

Dalison,  C.  P.,  38. 

Dyer,  E.  B.,  C.  P.,  Ex.  and  Chan.  4,  fee. 

Jenkins,  Ex.,  1  to  38. 

Eeilwey,  E.  B.  and  C.  P.,  1  to  11,  and  21. 

Moore,  E.  B.,  C.  P.,  Ex.  and  Chan.,  3. 

Tear  Book,  E.  B.,  and  C.  P.,  part  11—13,  14, 
18, 19,  26,  27,  29  to  38. 

Edward  VI.— Jan,  28,  1547.    July  6, 1553. 

Anderson,  C.  P.,  1  to  6. 

Benloe  and  Dalison,  C.  P.,  2, 

Brooke's  New  Cases,  E.  B.,  C.  P.  and  Ex. 

Benloe  (New),  E.  B.,  C.  P.  and  Ex.  1  to  6. 

Dyer,  E.  B.,  C.  P.,  Ex.  and  Chan.  1  to  6. 

Jenkins,  Ex.,  1  to  6. 

Moore,  E.  *.,  C.  P.,  Ex.  and  Chan.,  1  to  6. 

Plowden,  E.  B.,  C.  P.  and  Exchequer,  4  to  6. 

Mary July  6, 1553.    Nov.  17, 1558. 

Anderson,  C.  P.,  1  to  6. 

Benloe  and  Dalison,  C.  P.,  1  to  5. 

Benloe  in  Eeilwey  and  Ashe,  E.  B.,  C.  P.  and 
Ex.,  1  to  5. 

Benloe  (New),  E.  B.,  C.  P.  and  Ex.,  1  to  5. 

Brooke's  New  Cases,  E.  B.,  C  P.,  and  Ex.,  1 
to  5. 

Cary,  Chan.,  5. 

Dyer,  E.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  5. 

Dalison,  in  Eeilwey  and  Ashe,  C.  P.,  1,  4, 5. 

Jenkins,  Ex.,  1  to  5. 
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Leonard,  K.  B.>  C.  P.,  and  Ex.,  1  to  5. 
Owen,  E.  B.  and  C.  P.,  4, 5. 
Plowden,  E.  B.,  C.  P.  and  Ex.,  1  to  5. 

Elizabeth.— Nov,  17, 1558.     Mar.  24, 1603. 

Anderson,  C.  P.,  1  to  45. 
Benloe  in  Keilwey  and  Ashe,  K.  B.,  C.  P.,  and 
Ex.,  2  to  20. 
Benloe,  K.  B.,  C.  P.,  and  Ex.,  1  to  17. 
Benloe,  C.  P.,  1  to  21. 

Brownlow  and  Goldesborongh,  C.  P.,  11  to  45. 
Cary.  Chan.,  1  to  45. 

Coke,  K.  B ,  C.  P.,  Ex.  and  Chan.,  14  to  45. 
Croke,  K.  B ,  and  C.  P.,  24  to  45. 
Dalison,  C.  P.,  1  to  16. 
Dalison  in  Keilwey  and  Ashe,  C.  P.,  2  to  7. 
Dickens,  Chan.,  a  few  cases. 
Dyer,  K.  B.  and  C.  P.,  1  to  23. 
Godbolt,  K.  B.,  &c,  17  to  45. 
Goldesborough,  K.  B.,  &c,  28  to  31,  39  to  43. 
Hobart,  K.  B.,  fcc,  a  few  cases. 
Hntton,  C.  P.,  26  to  38. 
Jenkins,  Ex.,  1  to  45. 
Leonard,  K.  B.,  C  P.  and  Ex.,  1  to  45. 
Moor*,  K.  B.,  C.  P.,  Ex.  and  Chan.  1  to  45. 
Noy,  K.  B.  and  C.  P.,  1  to  45. 
Owen,  K.  B.  and  C.  P.,  1  to  45. 
Plowden,  K.  B.,  C.  P.  and  Ex.,  1  to  21. 
Popbam,  K.  B.,  C.  P.  and  Chan.,  34,  39 
Seville,  C.  P.  and  Ex.,  22  to  36. 
Tothill,  Chan.,  1  to  45. 
Yelvcrton,  E.  B.  44,  45. 

James  I.— Mar.  24, 1603.     Mar.  27, 1625. 

Anderson,  C.  P.,  1. 

Benloe,  K.  B.,  C.  P.,  and  Ex.,  19  to  23. 

Bridgman,  C.  K ,  12  to  19. 

Brownlow  and  Goldesborongh,  C.  P.,  1  to  23. 

Bulstrode,  K.  B.,  7  to  15. 

Cary,  Chan.  1. 

Coke,  E.  B.,  C.  P.,  Ex.  and  Chan.  1  to  13. 

Croke,  K.  B.  and  C.  P..  1,  23. 

Davis,  K.  B.,  C.  P.  and  Ex.,  2  to  9. 

Glanville,  election  before  committee  of  H.  C, 
21,22. 

Godbolt,  E.  B.,  &c,  1  to  23. 

Hobert,  E.  B.,  &c,  1  to  23. 

Hutton,  C.  P.,  10  to  23. 

Jenkins,  Ex.,  1  to  21. 

Jones  (W.)  K.  B.  and  C.  P.,  18  to  33. 

Lane,  Ex.,  3  to  9. 

Leonard,  K.  B.f  C.  P.  and  Ex.,  1  to  12. 

Ley,  K.  B.,  C.  P.,  Ex.  and  Court  of  Wards,  6 
to  23. 

Moore,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  18. 

Noy,  K.  B.  and  C.  P..  1  to  23. 

Owen,  K.  B.  and  C.  P.,  1  to  12. 

Palmer,  K.  B.,  17  to  23. 

Popbam,  E.  B.,  C.  P.,  and  Chan.,  15  to  23. 

Reports  in  Chancery,  13. 

Rolle,  E.  B.,  12  to  22. 

Tothill,  Chan.,  1  to  23. 

Winch,  C.  P.,  W  to  23. 

Telverton,  E.  B.,  1  to  10. 

Charle*  I.— Mar.  27,  1625.    Jan.  30, 1649. 

Aleyn,  E.  B.,  22  to  24. 

Benloe,  E.  B.,  C.  P.  and  Ex.,  1  to  3. 

Bulstrode,  E.  B.,  1  to  14. 


Clayton,  Pleas  of  As.  York,  7  to  24. 
Croke,  E.  B.  and  C.  P.,  1  to  16 
Godbolt,  E.  B.,  &c,  1  to  13. 
Hetley,  C.  P.,  3  to  7. 
Hutton,  C.  P..  1  to  14. 
Jones,  (W.)  E.  B.  and  C.  P.,  1  to  16. 
Latch,  E.  B.,  1  to  3. 

Ley,  E.  B.,  C.  P.,  Ex.  and  Conrt  of  Wards,  1 
to  4. 
Littleton,  C.  P.  and  Ex.,  2  to  7. 
March,  E.  B.  and  C  P.,  15  to  18. 
Nelson,  Chan.,  1  to  24. 
Noy,  E.  B.  and  C.  P.,  1  to  24. 
Palmer,  E.  B.  and  C.  P.,  1  to  4. 
Popbam,  E.  B.,  C.  P.  and  Chan.,  1,  2. 
Reports  in  Chancery,  1  to  24. 
Style,  E.  B.,  21  to  24. 
Tothill,  Chan.,  1  to  21. 

CKarUt  II.— May  29,  1660.     Feb.  6, 1685. 

Bridgman,  C.  P.,  1  to  8. 

Carter,  C.  P.,  16  to  27. 

Cases  in  Chancery,  part  1 — 12  to  30. 

Cases  in  Chancery,  part  2 — 26  to  37.  Most  of 
these  cases  in  2  C.  C.  are  grossly  misreportcd, 
said  per  Lord  Loughborough,  1  H.  Bl.  332 

Cayton,  Pleas  of  As.  York,  1,  2. 

Dickens,  Chan.,  a  few  cases. 

Finch,  Chan.,  25  to  32. 

Freeman,  E.  B.,  C.  P.,  Ex.  and  Chan.,  22  to  37. 

Hardres,  Ex.,  7  to  21. 

Jones  (Tho.)  E.  B.  and  C.  P.,  19  to  37 

Ereble,  E.  B.,  13  to  30. 

Eelyng  (Sir  J.)  Crown  Cases  and  in  E.  B.,  14 
to  20. 

Levins,  E.  B.  and  C.  P.,  12  to  37 

Lutwyche,  C.  P.,  34  to  37. 

Modern,  E.  B.,  C.  P.  Ex.  and  Chan.,  vols.  1, 
2—1  to  29. 

Modern,  E.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  2 — 
26  to  30. 

Modern,  E.  C,  C.  P.,  Ex.  and  Chan.,  vol.  3 — 
34  to  37. 

Nelson,  Chan.,  1  to  37. 

Parker,  Ex.,  30. 

Pollexfen,  E.  B.,  C.  P.  and  Chan.,  22  to  37. 

Raymond,  (T.)  E.  B.,  C.  P.  and  Ex.,  12  to  35. 

Reports  in  Chancery,  1  to  37. 

Sannders,  E.  B.,  18  to  24. 

Select  Cases  in  Chancery,  33. 

Shower,  E.  B.,  30  to  37. 

SiderAn,  E.  B.,  C.  P.  and  Ex.,  9  to  22* 

Skinner,  E.  B.,  33  to  37. 

Style,  E.  B.,  1  to  7. 

Vaughan,  C.  P.,  17  to  25. 

Ventris,  E.  B.,  C.  P.,  Ex.  and  Chan.,  20  to  37. 

Vernon,  Chan.,  32  to  37 

James  II.— Feb.  6,  1685.     Feb.  13,  1689. 

Cartbew,  E.  B.,  2  to  4.  N 

Cases  in  Chancery,  part  2 — 1  to  3. 

Cases  of  Settlement,  E.  B.,  2  to  4. 

Comberbach,  E.  B.,  1  to  4.  Comberbaeh  is 
said,  by  Lord  Thurlow,  to  be  bad  authority.  1 
Bro.  C.  C.  97. 

Freeman,  E.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  4. 

Levinz,  E.  B.  and  C.  P.,  1,  2. 

Lutwyche,  C.  P.,  1  to  4.  N 

Modern,  K  B.,  C.  P.  and  Chan.  vol.  3—1  to  4. 
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Parker,  Ex.,  3,  4. 

Reports  in  Chancery}  1  to  3. 

Shower,  K.  B.,  1  to  4.  • 

Skinner,  K.  B.,  1  to  4. 

Ventris,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  4. 

Vernon,  Chan.,  1  to  4. 

William  III.  £  Mary — Fed.  13,  1682.    Mar.  8, 

1702. 

Carthew,  K.  B.,  1  to  12. 

Cages  concerning  Settlements,  K.  B.,  1  to  14. 

Collet,  Parliamentary  Cases,  9  to  14. 

Comberbach,  K.  B.,  1  to  10. 

Comyns,  K.  B.,  C.  P.,  Ex.  Chan,  and  before 
the  Delegates,  7  to  14. 

Fortescue,  K.  B.,  C.  P.,  Ex.  and  Chan.,  7  to  14. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  14. 

Kelyng,  (Sir  J.)  Crown  Cases,  and  in  K.  B., 
8  to  13. 

Levinz,  K.  B.  and  C.  P.,  1  to  18. 

Lutwyche,  C.  P.,  I  to  14. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  3 — 
1,2. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  4— 
3  to  7. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  5 — 
5  to  11. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
12—2  to  14. 

Parker,  Ex.,  4  to  13. 

Pee  re  Williams,  Chan,  and  K.  B.,  7  to  14. 

Precedents  in  Chancery,  1  to  4. 

Raymond,  (Lord)  K.  B.  and  C.  P.,  4  to  14. 

Reports  in  Chancery,  vol.  2 — 5. 

Reports  temp.  Holt,  K.  B.,  C.  P.,  Ex.  and  Chan., 
1  to  14. 

Salkeld,  K.  B.,  C  P.,  Ex.  and  Chan.,  1  to  14. 

Select  Cases  in  Chancery,  5,  9. 

Shower,  K.  B.,  1  to  6. 

Skinner,  K.  B  ,  1  to  9. 

Ventris,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1,  2. 

Vernon,  Chan.,  1  to  14. 

Jitne. — Mar.  8,  1702.     Jug.  1,  1714. 

Brown's  Parliamentary  Cases,  1  to  13. 

Banbury,  Ex.,  12,  13. 

Cases  concerning  Settlements,  K.  B.,  1  to  13. 

Cases  on  Practice,  C.  P.,  5  to  13. 

Colles,  Parliamentary  Cases,  1  to  8. 

Comyns,  K.  B.,  C.  P.,  Ex.  Chanc.  and  before 
fhe  Delegates,  1  to  13. 

Dickens,  Chan.,  a  few  cases. 

Fortescue,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  13. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  5. 

Gilbert's  Cases  in  Law  an  Equity,  12,  13. 

Gilbert,  K.  B.,  Chan,  and  Ex.,  4  to  43. 

Kelyng,  (Sir  J.)  Crown  Cases,  and  in  K.  B. 

Lutwyche,  C.  P.,  1,  2. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
6—2,3. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
7—1. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
10—8  to  13. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
11— 4  to  8. 

Parker,  Ex.,  6  to  12. 

Peere  Williams,  Chan,  and  K.  B.,  1  to  13. 

Practical  Register,  C.  P.,  3  to  13. 


Precedents  in  Chancery,  1  to  13. 

Raymond,  (Lord)  K.  B.  and  C.  P.,  1  to  13. 

Reports  in  Chancery,  4  to  8. 

Reports  temp.  Holt,  1  to  9. 

Robertson's  App.  Cases,  5  to  13. 

Salkeld,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  10. 

Session  Cases,  K.  B.,  9  to  13 

Vernon,  Chan.,  1  to  13. 

George  I.— Jug.  1,  1714.     June  11, 1727. 

Barnardiston,  K.  B.,  12, 13.  This  book  is  said 
to  be  "  not  of  much  authority;"  Dougl.  333,  n.; 
"of  still  less  authority  than  10  Mod.;"  Dougl. 
689,  n  ;  "  a  bad  reporter."  I  East,  642,  n. 

Brown's  Parliamentary  Cases,  1  to  13. 

Bunbury,  Ex.,  1  to  13.  Mr.  Banbury  never 
meant  that  those  cases  should  be  published }  they 
are  very  loose  notes.    5  Burr.  2568. 

Cases  concerning  Settlements,  K.  B.,  1  to  Id- 
Cases  of  Practice,  C.  P.,  1  to  13. 

Comyns,  K.  B.,  C.  P.,  Ex.  Chanc.  and  before 
the  Delegates,  1  to  13. 

Dickens,  Chan.,  1  to  13. 

Fortescue,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  13. 

Gilbert,  K.  B.,  Chan,  and  Ex.,  1  to  12. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vols.  8 
and  9 — 8  to  12. 

Modern,  K.  B.,  C.  P.,  Ex.,  and  Chan.,  voL 
10—1  to  11. 

Mosely,  Chan.,  12, 13.  ,  * 

Parker,  Ex.,  4  to  13. 

Peere  Williams,  Chan,  and  K.  B.,  1  to  13. 

Practical  Register,  C  P.,  1  to  13. 

Precedents  in  Chancery,  1  to  8. 

Raymond  (Lord)  K.  B.  and  C.  P.,  1  and  10  to 
13. 

Robertson's  Appeal  Cases,  1  to  13. 

Select  Cases  in  Chan.,  10  to  12. 

Sessions  Cases,  K.  B.,  1  to  13. 

Strange,  K.  B.,  C.  P.,  Ex.  and  Chan.,  2  to  13. 

Vernon,  Chan.  1  to  5. 

George  IL—June  1 1,  1727.    Oct.  25, 1760. 

Ambler,  Chan,  and  Ex.  11  to  34. 

Andrews,  K  B.,  11,  12. 

Atkyn's  Chan.,  9  to  27. 

Barnardiston,  C.  B.,  1  to  7. 

Barnardiston,  Chan.,  13, 14. 

Barnes,  C.  P.,  5  to  34. 

Belt's  Supplement  to  Vesey,  Chan.,  20  to  28. 

Blackstone  (Wm.)  K.  B.  and  C.  P.,  20  to  24, 
and  30  to  34.  These  reports  are  said  not  to  be 
very  accurate,  per  Lord  Mansfield,  Doug.  92,  n. 

Brown's  Pari.  Cases,  1  to  34. 

Bunbury,  Ex.,  1  to  14. 

Burrow's  K.  B.,  30  to  34. 

Burrow's  Settlement  Cases,  K.  B.,  5  to  34. 

Cases  of  Settlement,  K.  B.,  1  to  5. 

Cases  of  Practice,  C.  P ,  1  to  20. 

Cases  temp.  Talbot,  Chan.  K.  B.,  C.  P.,  7,  10. 

Comyns,  Ex.,  Chan,  and  before  the  Delegates, 
1  to  13. 

Cunningham,  K.  ©.,  7,  8. 

Dickens,  Chan.,  1  to  34.  Mr.  Dickens  was  a 
very  attentive  and  diligent  register;  but  his  notes 
being  rather  loose,  are  not  to  be  considered  as  of 
very  high  authority,  per  Lord  Redesdale,  1  Sch.  & 
Lef.  240.    Vide  also  Sug.  Vend.  146. 

Eden,  Chan.,  30  to  34. 

Fitzgibbon,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  5. 
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Fortescue,  1  to  10. 
Foster,  Crown  Cases,  16  to  34. 
Kelynge,  (W.)  K.  B.,  C.  P.  and  Chan.,  1  to  8. 
Kenyon,  K.  B.,  &c,  26  to  30. 
Leach,  Crown  Cases,  4  to  34. 
Lee,  (Sir  Geo.)  Ecclesiastical,  25  to  32. 
Moseley,  Chan.,  1  to  3. 
Parker,  Ex.,  16  to  34. 
Peere  Williams,  Chan,  and  K.  B.,  1  to  8. 
Practical  Register,  C.  P.,  1  to  15. 
Raymond,  (Lord)  K.  B.  and  C.  P.,  1  to  6. 
Reports  temp.  Hardwicke,  K.  B.,  7,  10. 
Robertson's  Appeal  Cases,  a  few. 
Saver,  K.  B.,  25  to  29. 
Select  Cases  in  Chancery,  6. 
Sessions  Cases,  K.  B.,  1  to  20. 
Strange,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1  to  21. 
Vesey,  (sen.)  Chan.,  20  to  28. 
Willes,  C.  P.,  Exch.,  Chan,  and  House  of 
Lords*  11  to  32. 
Wilson,  K.  B.,  C.  P.,  16  to  34. 

George  m.—Oct.  25,  1762.    Jan.  29,  1820. 

Acton,  Appeal  Cases,  49,  50. 

Ambler,  Chan,  and  Ex.,  1  to  24. 

Anstruther,  Ex.,  32  to  37. 

Ball  and  Beatty,  Irish  Chan.,  47  to  54. 

Barnewell  and  Alderson,  K.  B.,  58  to  60. 

Blackstone,  (Sir  W.)  K.  B.  and  C.  P.,  1  to  20. 

Blackstone,  (H.)  C.  P.  and  Ex.  Chamb.,  28  to 
36. 

Bligh,  Appeal  Cases,  59,  60. 

Boea nquet  and  Puller,  C.  P.,  and  Exch.  Chamb., 
to  47. 

Bott,  Settlement  Cases,  1  to  60. 

Broderip  and  Bingham,  C.  P.,  59,  60. 

Brown,  Chancery,  18  to  34. 

Brown,  Pari.  Cases,  1  to  40. 

Buck,  Bankruptcy,  57  to  60. 

Burrow,  K.  B.,  1  to  12. 

Burrow,  Settlement  Cases,  K.  B.,  1  to  16. 

Caldecot,  Settlement  Cases,  K.  B.,  17  to  26. 

Campbell,  Nisi  Prius,  K.  B.,  C.  P.,  and  Home 
Circuit,  48  to  56. 

Cases  of  Practice,  K.  B.,  1  to  14. 

Chitty,  K.  B.,  47  to  60. 

Cooper,  Chan.,  55. 

Corbet  and  Daniel,  Election  Cases. 

Cowper,  K.  B.,  14  to  18. 

Cox,  Chan.,  23  to  36. 

Darnell,  Ex.,  57  to  60. 

Dickens,  Chan.,  1  to  38. 

Dodson,  Admiralty,  51  to  57. 

Douglas,  K.  B.,  19  to  25. 

Dow,  H.  of  Lords,  53  to  58. 

Durnford  and  East,  K.  B.,  26  to  40. 

East,  K.  B.,  41  to  52. 

Edwards,  Admiralty,  48,  49. 

Eden,  Chan.,  1  to  7. 

Espinasse,  Nisi  Prius,  K.  B.,  C.  P.  and  Home 
Circuit,  33  to  47. 

Forrest,  Ex.,  41. 

Fraser,  Elec,  H.  Com.  32. 

Gow,  Nisi  Prius,  C.  P.,  59,  60. 

Haggard,  Consistory  Court,  29  to  60. 

Holt,  Nisi  Prius,  C.  P.  and  North  Circuit,  55  to 
58. 

Jacob  &  Walker,  "Chan.,  60. 

Kenyon,  K.  B.,  &c. 

Leach's  Crown  Cases,  1  to  55. 

Lofft,  K.  B.,  C.  P.  and  Chan.,  12  to  14. 


Luders,  Election  Cases,  25  to  30. 
Mariott,  Admiralty,  16  to  19. 
Marshall,  C.  P.,  54  to  57. 
Maddock,  Vice  Chan.,  55  to  60. 
Maule  k  Selwyn,  K.  B.,  53  to  57 
Merivale,  Chan.,  57  to  58. 
Moore,  C.  P.,  57  to  60. 
Nolan,  K.  B.,  32  to  34. 
Parker,  Ex.,  1  to  7. 
Peake,  Nisi  Prius,  K.  B.,  30  to  35. 
Peckwell,  Election  Cases,  45, 46. 
Phillimore,  Ecclesiastical,  49  to  60. 
Price,  Ex.,  54  to  60. 
Robinson,  Admiralty,  39  to  48. 
Rose,  Bankruptcy,  50  to  56. 
Russell  &  Ryan,  Crown  Cases,  39,  &c. 
Schoales  &  Lefroy,  Irish  Chan.,  42  to  44. 
Smith,  K.  B.  and  Chan.,  44  to  46. 
Starkie,  Nisi  Prius,  K.  B.,  C.  P.  and  North  Cir., 
55  to  60. 
Swanston,  Chan.,  58  to  60. 
Taunton,  C.  P.,  48  to  58. 
Vesey,  iun.,  Chan.,  29  to  52. 
Vesey  &  Beames,  Chan.,  52  to  54. 
Wightwick,  Ex.,  50,  51. 
Wilson,  K.  B.  and  C.  P.,  1  to  14. 
Wilson,  Chan.,  58  to  60. 
Wilson,  Ex.,  57. 

George  IV.— Jan.  29,  1820,  June  26,  1830. 
Addams,  Eccl.,  2  to  6. 
Barnwell  k  Alderson,  K.  B.,  1  to  3. 
Barnewall  k  Cress  well,  K.  B.,  3  to  10. 

>         Adolphus,  K.  B.,  10,  &c. 
Batty,  K.  B.,  {Ireland)  5  &  6. 
Beatty,  Chan.,  (do.)  7  &  8. 
Bingham,  C.  P.,  3,  &c. 
Bligh,  H.  of  Lords,  1,  &c. 
Bott,  Settlement  Cases,  1  to  7. 
Broderip  k  Bingham,  C.  P.,  1  to  3. 
Carrington  k  Payne,  N.  P.,  4,  kc 
Chitty,  K.  B.,  1  to  3. 
Cresswell,  Insolvent,  7  to  9. 
Daniell,  Exchequer. 

Danson  k  Lloyd,  Mercantile  Cases,  8,  9. 
Dowling  k  Ryland,  2  to  7. 
Fox  &  Smith,  K.  B.,  (Ireland)  3  to  5. 
Glyn  k  Jameson,  Bankruptcy. 
Haggard,  Eccles.  7  to  10. 
Hogan,  Rolls,  (Ireland)  6  &  7. 
Hudson  k  Brooke,  K.  B.,  (Ireland)  7  to  11. 
Jacob  k  Walker,  Chan.,  1, 2. 
Jacob,  Chan.,  2,  3. 

Lloyd  k  Welsby,  Mercantile  Cases,  10,  &c 
Maddock,  Vice-Chan.,  1  to  3. 
Manning  &  Ryland,  K.  B«,  7  to  9. 
Molloy,  Chan.,  (Ireland)  7  to  11. 
Moody  k  Malkin,  N.  P.,  7,  &c. 
Moore,  C.  P.,  1  to  7. 
Moore  k  Payne,  C.  P.,  7,  etc. 
Phillimore,  Eccles.,  1,  2. 
Price,  Exchequer,  1,  kc. 
Russell  &  Ryan,  Cro.  Cases,  1  to  3. 
Russell,  Chan.,  6  &c. 
Russell  k  Mylne,  9,  kc. 
Ryan  k  Moody,  N.  P.,  4  to  7. 
Ryan  k  Moody,  Cro.  Cases,  4  to  10. 
8imon  k  Stuart,  Vice-Chan.,  2  to  7. 
Simons,  Vice-Chan.,  7,  etc. 
Smith  &  Batty,  K.  B.,  (Ireland)  4  &  5 
Starke,  N.  P.,  1,  etc. 
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Tamer,  Chan.,  3,  &c. 
Younge  k  Jervis,  Ex.,  7,  &c. 
Younge,  Ex.  Eq.,  11,  &c. 

William  IV.— June  26,  1830.    June  20, 1837. 

Adolphus  &  Ellis,  K.  B.,  4  to 

Barnewsll  &  Adolphus,  K.  B.,  1  to  3. 

Bingham,  C.  P.,  1  to 

Bligh,  H.  of  Lords,  1  to 

Carrington  k  Payne,  N.  P.,  1  to 

Clark  k  Finnelly,  2  to 

Cockbura  k  Rowe,  3. 

Crompton  &  Jervis,  Exch.,  1  Is  2. 

Crompton  k  Meeson,  Exch.,  3  Is  4. 

Crompton,  Meeson  &  Roscoe,  Ech.,  4  to  6. 

Cnrteis,  5  to 

Deacon  &'  Chitty,  Bankruptcy,  2  to  5. 

Deacon,  Bankruptcy,  6  to 

Dow  &  Clarke,  H.  of  Lords,  1  to 

Dowling,  Practice  Cases,  1  to 

Haggard,  Ecclesiastical,  1  to 

Haggard,  Admiralty,  1  to 

Hayes,  Exch.,  (Ireland)  I  to  3. 

Knapp,  Appeal  Cases,  1  to 

Knapp  k  Ombler,  Election  Cases,  5  to 

Lloyd  k  Goold,  Irish  Chan.,  6  to 

Manning  &  Ryland,  K.  B.,  1  to 

Meeson  &  Welsby,  6. 

Montagu  &  Bligh,  Bankruptcy,  2  k  3. 

Montagu  k  Ayrton,  Bankruptcy,  3  to 

Moody  k  Malkin,  N.  P.,  1  to 

Moore  k  Payne,  C.  P.,  1  to 

Moore  k  Scott,  C.  P.,  1  to 

Mylne  k  Craig. 

Mylne  k  Keen,  Chan.,  3  to 

Neville  k  Manning,  K.  B.t  3 

Perry  &  Knapp,  Election  Cases,  3  to  5. 

Russell  &  Mylno,  Chan.,  1  to  3. 

Scott,  C.  P.,  5  to 

Simons,  Vice- Chan.,  1  to 

Tamlyn,  Rolls,  1  to 

Tyrwhitt,  Exch.,  1  to 

Tyrwhitt  k  Granger. 

Witan  k  Shaw,  fi.  of  Lords,  1  to 

Wilson  k  Courtenay,  H.  of  Lords,  2  to 

Younge,  Equity  Exch.,  1  to 

Younge  k  Collyer,  Equity  Exch.,  4  to 

Victoria.— J%*4  20, 1837. 

Adolphus  k  Ellis,  K.  B. 
Adolphus  &  Ellis,  New  Series. 
Alcock  &  Napier,  K.  B.,  (Ireland.) 
Alcock's  Registry  Cases. 
Armstrong  k  Macartney,  N.  P.,  (Inland.) 
Baron  &  Austin,  Election  Cases. 
Baron  k  Arnold,  Election  Cases. 
Beavan,  Rolls  Court. 

Bells,  Appeal  Cases  to  H.  of  L.,  (Ireland.) 
Bell,  Murray,  Young  k  Tennent,  Session  Cases, 
(Ireland.) 
Brown,  High  Court  of  Justiciary,  (Ireland.) 
Bingham,  C.  P.,  1  to 
Bligh,  House  of  Lords. 
Bligh,  New  Series. 
Carrington  k  Kirwan,  N.  P. 
Carrington  &  Marshman,  N.  P.,  C.  P.  and  Exch. 
Carrington  k  Payne,  N.  P.,  Q.  P.,  C  P.  Exch. 
Carrow,  Hamerton  k  Allen,  Magistrates'  Cases. 
Clark  k  Finnelly,  H.  of  Lords. 
Collyer,  Chancery. 


Connor  &  Lawson,  Chancery,  (Ireland.) 

Cooper,  Chancery  Practice  Cases. 

Cooper  tempore  Brougham,  Chancery. 

Craig  k  Phillips,  Chancery. 

Crawford  k  Dix,  Abridged  Cases  in  all  the 
Courts,  (Ireland.) 

Crawford  &  Dix,  Circuit  Cases,  (Ireland* 

Curtis,  Ecclesiastical. 

Davison  k  Manning,  Q.  B. 

Deacon,  Bankruptcy. 

Denison,  Crown  Cases,  reserved. 

De  Gex  &  Smales,  Chancery. 

Dow  &  Clark,  H.  ofL. 

Dowling  k  Lowndes,  Points  of  Practice. 

Dowling,  Practice  Cases. 

Dowling,  New  Series. 

Drury  k  Walsh,  Chancery,  (Ireland.) 

Drury  k  Warren,  Chancery,  (Ireland.) 

Dunlap,  Bell  k  Murray,  Sessions  Cases,  (Ire- 
land.) 

Dunlap,  Bell,  Murray  k  Donaldson,  Sessions 
Cases,  (Ireland.) 

Exchequer  Reports,  by  Welsby,  Hnrstone  k 
Gordon. 

Falconer  k  Fitzherbert,  Election. 

Flanagan  k  Kelle,  Rolls,  (Ireland.) 

Gale  k  Davison,  K.  B. 

Haggard,  Admiralty. 

Hare,  Chancery. 

Jebb  k  Bourke,  Q.  B.,  (Ireland.) 

Jebb  k  Symes,  K.  B.,  (Ireland.) 

Jones  k  Latouche,  Q.  B.,  (Ireland.) 

Jones,  Exchequer,  (Ireland.) 

Jones  k  Carey,  Exchequer,  (Ireland.) 

Keen,  Rolls. 

Law  Recorder,  in  all  the  Courts,  (Ireland.) 

Longfield  k  Townsend,  Exch.,  (Ireland.) 

McLean  k  Robinson,  H.  of  L.,  (Ireland.) 

Manning  k  Granger,  C.  P. 

Manning,  Granger  k  Scott,  C.  P. 

Meeson  k  Welsby,  Exch. 

Montagu  k  Ayrton,  Bankruptcy. 

Montagu  &  Chitty,  Bankruptcy. 

Montagu,  Deacon  k  De  Gex,  Bankruptcy. 

Montagu  k  Neale,  Election. 

Moody,  N.  P.  and  Crown  Cases. 

Moody  k  Robinson,  Nisi  Prius. 

Moore,  Appeal  Cases. 

Moore,  East  India  Appeals. 

Moore,  Privy  Council. 

Mylne  k  Craig,  Chancery. 

Neville  &  Perry,  K.  B. 

Perry  k  Davidson,  K.  B. 

Phillips,  Chancery. 

Robinson,  Admiralty. 

Robinson,  House  of  Lords. 

Sausse  k  Scully,  Rolls,  (Ireland.) 

Scott,  C.  P. 

Scott,  New  Series. 

Shaw  &  Maclean,  House  of  Lords. 

Smyth,  C.  P.,  (Ireland.) 

Simons.  Vice-Chancellor. 

Welsh,  Registry  Cases,  (Ireland.) 

?fest,  Pari.  Reports, 
ounge  k  Collyer,  Equity  Ex. 


REPRESENTATIVE.    Onewhorepre 
sents  or  is  in  the  place  of  another. 

2.    In  legislation,  it  signifies  one  who 
has  been  elected  a  member  of  that  branch 
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of  the  legislature  called  the  house  of  repre- 
sentatives. 

3.  A  representative  of  a  deceased  per- 
son, sometimes  called  a  "  personal  represen- 
tative," or  "  legal  personal  representative," 
is  one  who  is  executor  or  administrator  of 
the  person  described.  6  Madd.  159;  5 
Ves.  402. 

Representative  democracy.  A  form 
of  government  where  the  powers  of  the 
sovereignty  are  delegated  to  a  body  of  men, 
elected  from  time  to  time,  who  exercise 
them  for  the  benefit  of  the  whole  nation.  1 
Bouv.  Inst.  n.  31. 

TO  REPRESENT.  To  exhibit ;  to  ex- 
pose before  the  eyes :  to  represent  a  thing 
is  to  produce  it  publicly.     Dig.  10, 4,  2,  3. 

REPRESENTATION,  insurances.  A 
representation  is  a  collateral  statement, 
either  by  writing,  not  inserted  in  the  policy, 
or  by  parol,  of  such  facts  or  circumstances 
relative  to  the  proposed  adventure,  as  are 
necessary  to  be  communicated  to  the  under- 
writers, to  enable  them  to  form  a  just  esti- 
mate of  the  risk. 

2.  A  representation,  like  a  warranty, 
may  be  either  affirmative,  as  where  the  in- 
sured avers  the  existence  of  some  fact  or 
circumstance  which  may  affect  the  risk ;  or 
promissory,  as  where  he  engages  the  per- 
formance of  something  executory. 

8.  There  is  a  material  difference  between 
a  representation  and  a  warranty. 

4.  A  warranty,  being  a  condition  upon 
which  the  contract  is  to  take  effect,  is  always 
a  part  of  the  written  policy,  and  must  appear 
on  the  face  of  it.  Marsh.  Ins.  c.  9,  §  2. 
Whereas  a  representation  is  only  a  matter 
of  collateral  information  or  intelligence  on 
the  subject  of  the  voyage  insured,  and 
makes  no  part  of  the  policy.  A  warranty 
being  in  the  nature  of  a  condition  precedent, 
must  be  strictly  and  literally  complied  with ; 
but  it  is  sufficient  if  the  representation  be 
true  in  substance.  Whether  a  warranty  be 
material  to  the  risk  or  not,  the  insured 
stakes  his  claim  of  indemnity  upon  the  pre- 
cise truth  of  it,  if  it  be  affirmative,  or  upon 
the  exact  performance  of  it,  if  executory; 
but  it  is  sufficient  if  a  representation  De 
made  without  fraud,  and  be  not  raise  in  any 
material  point,  or  if  it  be  substantially, 
though  not  literally,  fulfilled.  A  false  war- 
ranty avoids  the  policy,  as  being  a  breach 
of  the  condition  upon  which  the  contract  is 
to  take  effect ;  and  the  insurer  is  not  liable 
for  any  loss  though  it  do  not  happen  in 
consequence  of  the  breach  of  the  warranty ; 


a  false  representation  is  no  breach  of  the 
contract,  but  if  material,  avoids  the  policy 
on  the  ground  of  fraud,  or  at  least  because 
the  insurer  has  been  misled  by  it.  Marsh. 
Insur.  B.  1,  o.  10,  s.  1;  Dougl.  R.  247- 
4  Bro.  P.  0.  482. 

See  2  Gaines'  R.  155 ;  1  Johns.  Gas.  408 ; 
2  Gaines9  Gas.  173,  n. ;  3  Johns.  Gas.  47 ; 
1  Caines'  Rep.  288 ;  2  Games'  R.  22 ;  Id. 
329;  Sugd.  Vend.  5;  Bouv.  Inst.  Index, 
h.  t. ;  and  Concealment;  Misrepresentation. 

Representation,  Scotch  law.  The  name 
of  a  plea  or  statement  presented  to  a  lord 
ordinary  of  the  court  of  sessions,  when  his 
judgment  is  brought  under  review. 

Representation  of  persons.  A  fiction 
of  the  law,  the  effect  of  which  is  to  put  the 
representative  in  the  place,  degree,  or  right 
of  the  person  represented. 

2.  The  heir  represents  his  ancestor. 
Bao.  Abr.  Heir  and  Ancestor,  A.  TJie 
devisee,  his  testator ;  the*  executor,  his  tes- 
tator ;  the  administrator,  his  intestate ;  the 
successor  in  corporations,  his  predecessor. 
And  generally  speaking  they  are  entitled  to 
the  rights  of  the  persons  whom  they  repre- 
sent, and  bound  to  fulfil  the  duties  and 
obligations,  which  were  binding  upon  them 
in  those  characters. 

3.  Representation  was  unknown  to  the 
Romans,  and  was  invented  by  the  com- 
mentators and  doctors  of  the  civil  law. 
Toull.  Dr.  Civ.  Fr.  liv.  3, 1. 1,  o.  3,  n.  180. 
Vide  Ayl.  Pand.  397 ;  Dall.  Diet,  mot  Suc- 
cession, art.  4,  §  2. 

REPRIEVE,  crim.  law,  practice.  This 
term  is  derived  from  reprendre,  to  take 
back,  and  signifies  the  withdrawing  of  a 
sentence  for  an  interval  of  time,  and  ope- 
rates in  delay  of  execution.  4  Bl.  Gom.  394. 

2.  It  is  granted  by  the  favor  of  the  par- 
doning power,  or  by  the  court  who  tried  the 
prisoner. 

3.  Reprieves  are  sometimes  granted  ex 
necessitate  legis;  for  example,  when  a  woman 
is  convicted  of  a  capital  offence,  after  judg- 
ment she  may  allege  pregnancy  in  delay  of 
execution.  In  order,  however,  to  render 
this  plea  available  she  must  be  quick  with 
child,  (q.  v.)  the  law  presuming,  perhaps 
absurdly  enough,  that  before  that  period, 
life  does  not  commence  in  the  foetus.  3  Inst. 
17 ;  2  Hale,  413 ;  1  Hale,  868;  4  Bl.  Gom. 
395. 

4.  The  judge  is  also  bound  to  grant  a 
reprieve  when  the  prisoner  becomes  insane. 
4  Harg.  St.  Tr.  205,  6;  3  Inst.  4;  Hawk 
B.  1,  c.  1,  s.  4;  1  Chit.  Or.  Law,  757. 
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REPRIMAND,  punishment.  The  cen- 
sure which  in  some  cases  a  public  officer 
pronounces  against  an  offender. 

2.  This  species  of  punishment  is  used 
by  legislative  bodies  to  punish  their  mem- 
bers or  others  who  have  been  guilty  of  some 
impropriety  of  conduct  towards  them.  The 
reprimand  is  usually  pronounced  by  the 
speaker. 

REPRISALS,  war.  The  forcibly  taking 
a  thing  by  one  nation  which  belonged  to 
another,  in  return  or  satisfaction  for  an 
injury  committed  by  the  latter  on  the  for- 
mer. Vatt.  B.  2,  ch.  18,  s.  342 ;  1  Bl. 
Com.  ch.  7. 

2.  Reprisals  are  used  between  nation 
and  nation  to  do  themselves  justice,  when 
they  cannot  otherwise  obtain  it.  Congress 
have  the  power  to  grant  letters  of  marque 
(q.  v.)  and  reprisal.  Const,  art.  1,  s.  8, 
of.  11. 

8.  Reprisals  are  made  in  two  ways, 
either  by  embargo,  in  which  case  the  act  is 
that  of  the  state ;  or,  by  letters  of  marque 
and  reprisals,  in  which  case  the  act  is  that 
of  the  citizen,  authorized  by  the  govern- 
ment.   Vide  2  Bro.  Civ.  Law,  334. 

4.  Reprisals  are  divided  into  negative, 
when  a  nation  refuses  to  fulfil  a  perfect 
obligation  which  it  has  contracted,  or  to 
permit  another  state  to  enjoy  a  right  which 
it  justly  claims ;  or  positive,  when  they  con- 
sist in  seizing  the  persons  and  effects  be- 
longing to  the  other  nation,  in  order  to 
obtain  satisfaction. 

5.  They  are  also  general  or  special. 
They  are  general  when  a  state  which  has 
received,  or  supposes  is  has  received,  an 
injury  from  another  nation  delivers  commis- 
sions to  its  officers  and  subjects  to  take  the 
persons  and  property  belonging  to  the  other 
nation,  in  retaliation  for  such  acts,  wherever 
they  may  be  found.  It  usually  amounts  to 
a  declaration  of  war.  Special  reprisals  are 
such  as  are  granted  in  times  of  peace,  to 
particular  individuals  who  have  suffered  an 
injury  from  the  citizens  or  subjects  of  the 
other  nation.  Bynker.  Qusest.  Jur.  Pub. 
lib.  1,  Duponceau's  Translation,  p.  182, 
note;  Dall.  Diet.  Prises  maritimes,  art.  2, 
§5. 

6.  The  property  seized  in  making  re- 
..  prisals  is  preserved,  while  there  is  any  hope 

of  obtaining  satisfaction  or  justice  ;  as  soon 
as  that  hope  disappears,  it  is  confiscated, 
and  then  the  reprisal  is  complete.    Vattel, 
B.  2,  c.  18,  j  342. 
REPRISES.    The  deductions,  and  pay- 


ments out  of  lands,  annuities,  and  the  like, 
are  called  reprises,  because  they  are  taken 
back;  when  we  speak  of  the  clear  yearly 
value  of  an  estate,  we  say  it  is  worth  so 
much  a  year  ultra  reprises,  besides  all  re- 
prises. 

2.  In  Pennsylvania,  lands  are  not  to  be 
sold  when  the  rents  can  pay  the  encum- 
brances in  seven  years,  beyond  all  reprises. 

REPROBATION,  ecd.  law.  The  pro- 
pounding exceptions  either  against  facts, 
persons  or  things ;  as,  to  allege  that  certain 
deeds  or  instruments  have  not  been  duly 
and  lawfully  executed ;  or  that  certain  per- 
sons are  such  that  they  are  incompetent  as 
witnesses ;  or  that  certain  things  ought  not 
for  legal  reasons  to  be  admitted. 

REPUBLIC.  A  commonwealth;  that 
form  of  government  in  which  the  administra- 
tion of  affairs  is  open  to  all  the  citizens.  In 
another  sense,  it  signifies  the  state,  inde- 
pendently of  its  form  of  government.  1 
Toull.  n.  28,  and  n.  202,  note.  In  this 
sense,  it  is  used  by  Ben  Jonson. 

Those  that  by  their  deeds  make  it  known, 

Whose  dignity  they  do  sustain ; 

And  life,  state,  glory,  all  they  gain, 
Count  the  Republics,  not  their  own. 

Vide  Body  Politic;  Nation;  State. 

REPUBLICAN  GOVERNMENT.  A 
government  in  the  republican  form;  a  go- 
vernment of  the  people ;  it  is  usually  put  in 
opposition  to  a  monarchical  or  aristocratic 
government. 

2.  The  fourth  section  of  the  fourth 
article  of  the  constitution,  direots  that  '<  the 
United  States  shall  guaranty  to  every  state 
in  the  Union  a  republican  form  of  govern- 
ment." The  form  of  government  is  to  be 
guarantied,  which  supposes  a  form  already 
established,  and  this  is  the  republican  form 
of  government  the  United  States  have  under- 
taken to  protect.  See  Story,  Const.  §  1807. 

REPUBLICATION.  An  act  done  by  a 
testator,  from  which  it  can  be  concluded 
that  he  intended  that  an  instrument  which 
had  been  revoked  by  him,  should  operate  as 
his  will ;  or  it  is  the  reexecution  of  a  will 
by  the  testator,  with  a  view  of  giving  it  full 
force  and  effect. 

2.  The  republication  is  express  or  im- 
plied. It  is  express  when  there  has  been 
an  actual  reexecution  of  it;  1  Ves.  440; 
2  Rand.  R.  192;  9  John.  R.  812;  it  is 
implied,  when,  for  example,  the  testator  by 
a  codicil  executed  according  to  the  statute 
of  frauds,  reciting  that  he  had  made  his  will, 
added, "  I  hereby  ratify  and  confirm  my  said 
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will,  except  in  the  alterations  after  men- 
tioned.'* Com.  R.  381 3  3  Bro.  P.  C.  85. 
Tbe  will  might  be  at  a  distance,  or  not  in 
the  power  of  the  testator,  and  it  may  be 
thns  republished.  1  Yes.  437 ;  3  Bing.  614 ; 
1  Ves.jr.  486;  4  Bro.  C.  C.  2. 

3.  The  republication  of  a  will  has  the 
effect;  1st.  To  give  it  all  the  force  of  a 
will  made  at  the  time  of  the  republication ; 
if,  for  example,  a  testator  by  his  will  devise 
"all  his  lands  in  A,"  then  revokes  his 
will,  and  afterwards  buys  other  lands  in  A, 
the  republication,  made  after  the  purchase, 
will  pass  all  the  testator's  lands  in  A.  Gro. 
Eliz.  493.  See  1  P.  Wins.  275.  2d.  It 
sets  up  a  will  which  had  been  revoked. 
See,  generally,  2  Hill.  Ab.  509 ;  3  Lomax, 
Dig.  tit.  28,  c.  6 ;  2  Bouv.  Inst.  n.  2162-4. 

TO  REPUDIATE.  To  repudiate  a 
right  is  to  express  in  a  sufficient  manner,  a 
determination  not  to  accept  it,  when  it  is 
offered. 

2.  He  whd  repudiates  a  right  cannot  by 
that  act  transfer  it  to  another.  Repudia- 
tion differs  from  renunciation  in  this,  that 
by  the  former  he  whe  repudiates  simply  de- 
clares that  he  will  not  accept,  while  he  who 
renounces  a  right  does  so  in  favor  of 
another.  Renunciation  is  however  some- 
times used  in  the  sense  of  repudiation.  See 
To  Renounce;  Renunciation;  Wolff,  Inst. 
§339. 

REPUDIATION.  In  the  civil  law  this 
term  is  used  to  signify  the  putting  away  of 
a  wife  or  a  woman  betrothed. 

2.  Properly  divorce  is  used  to  point  out 
the  separation  of  married  persons  ;  repudia- 
tion, to  denote  the  separation  either  of  mar- 
ried people,  or  those  who  are  only  affianced. 
Divortium  est  repudium  et  separatio  mart" 
torum;  repudium  est  renunciatio  sponsalium, 
vel  efiam  est  divortium.  Dig.  50, 16,  101, 
1.  Repudiation  is  also  used  to  denote  a 
determination  to  have  nothing  to  do  with 
any  particular  thing ;  as,  a  repudiation  of  a 
legacy,  is  the  abandonment  of  such  legacy, 
and  a  renunciation  of  all  right  to  it. 

3.  In  the  canon  law,  repudiation  is  the 
refusal  to  accept  a  benefice  which  has  been 
conferred  upon  the  party  repudiating. 

REPUGNANCY,  contracts.  That  which 
in  a  contract,  is  inconsistent  with  something 
already  contracted  for;  as,  for  example, 
where  a  man  by  deed  grants  twenty  acres 
of  land,  excepting  one,  this  latter  clause  is 
repugnant,  and  is  to  be  rejected.  But  if  a 
farm  or  tract  of  land  is  conveyed  by  general 
terms,  an  exeeption  of  any  number  of  acres, 


or  any  particular  lot,  is  not  repugnant,  but 
valid.  4  Pick.  54.  Vide  3  Pick.  272  ;  6 
Cowen,  677. 

Repugnanct,  pleading.  Where  the 
material  facts  stated  in  a  declaration  or 
other  pleading,  are  inconsistent  one  with 
another ;  for  example,  where  in  an  action  of 
trespass,  the  plaintiff  declared  for  taking 
and  carrying  away  certain  timber,  lying  in 
a  certain  place,  for  the  completion  of  a  house 
then  lately  built ;  this  declaration  was  con- 
sidered bad,  for  repugnancy ;  for  the  timber 
could  not  be  for  the  building  of  a  house 
already  built.     1  Salk.  213. 

2.  Repugnancy  of  immaterial  facts,  and 
what  is  merely  redundant,  and  which  need 
not  have  been  put  £nto  the  sentence,  and 
contradicting  what  w«is  before  alleged,  will 
not,  in  general,  vitiate  the  pleading.  Grilb. 
0.  P.  131 ;  Co.  Litt.  303  b ;  10  East,  R. 
142 ;  1  Chit.  PI.  233.  See  Lawes,  PL  64 ; 
Steph.  PI.  378  ;  Com.  Dig.  Abatement,  H 
6 ;  1  Vin.  Ab.  36  ;  19  Id.  45  ;  Bac.  Ab. 
Amendment,  &c.  E  2 ;  Bac.  Ab.  Pleas,  Ac. 
I  4 ;  Vin.  Ab.  h.  t. 

REPUGNANT.  That  which  is  contrary 
to  something  else  ;  a  repugnant  condition  is 
one  contrary  to  the  contract  itself ;  as,  if  I 
grant  you  a  house  and  lot  in  fee,  upon  con- 
dition that  you  shall  not  aliene,  the  condi- 
tion is  repugnant  and  void.  Bac.  Ab. 
Conditions,  L. 

Repugnant  condition.  One  which  is 
contrary  to  the  contract  itself :  as,  if  I  grant 
you  a  house  and  lot  in  fee,  upon  condition 
that  you  shall  not  aliene,  the  condition  is 
repugnant  and  void,  as  being  inconsistent 
with  the  right  granted. 

REPUTATION,  evidence.  The  opinion 
generally  entertained  by  persons  who  know 
another,  as  to  his  character,  (q.  v.)  or  it  is 
the  opinion  generally  entertained  by  persons 
who  know  a  family  as  to  its  pedigree,  and 
the  like. 

2.  In  general,  reputation  is  evidence  to 
prove,  1st.  A  man's  character  in  society. 
2d.  A  pedigree,  (q.  v.)  3d.  Certain  pre- 
scriptive or  customary  rights  and  obliga- 
tions, and  matters  of  public  notoriety. 
(q.  v.)  But  as  such  evidence  is  in  its  own 
nature  very  weak,  it  must  be  supported. 
1st.  When  it  relates  to  the  exercise  of  a 
right  or  privilege,  by  proof  of  acts  of  enjoy- 
ment of  such  right  or  privilege,  within  the 
period  of  living  memory  ;  1  Maule  &  Selw. 
679  ;  5  T.  R.  32 ;  afterwards  evidence  of 
reputation  may  be  given.  2d.  The  fact 
must  be  of  a  public  nature.    3d.  It  must 
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be  derived  from  persons  likely  to  know  the 
facts.  4th.  The  facts  must  be  general  and 
not  particular.  5th.  They  must  be  free 
from  suspicion.  1  Stark.  Ev.  54  to  65. 
Vide  1  Har.  &  M'H.  152 ;  2  Nott  &  M'C. 
114 ;  5  Day,  R.  290 ;  4  Hen.  &  M.  507 ;  1 
Tayl.  R.  121 ;  2  Hayw.  3;  8  S.  &  R.  159 ; 
4  John.  R.  52 ;  18  John.  R.  346  ;  9  Mass. 
R.  414 ;  4  Burr.  2057  j  Dougl.  174 ;  Cowp. 
594;  8  Swanst.  400;  Dudl.  So.  Car.  R. 
346 ;  and  arts.  Character;  Memory. 

REQUEST,  contracts.  A  notice  of  a 
desire  on  the  part  of  the  person  making  it, 
that  the  other  party  shall  do  something  in 
relation  to  a  contract. 

2.  In  general  when  a  debt  exists  pay- 
able immediately,  the  law  does  not  impose 
on  the  creditor  to  make  a  request  of  pay- 
ment. But  when  by  the  express  terms  of  a 
contract,  a  request  is  necessary,  it  must  be 
made.  And  in  some  oases  where  there  is 
no  express  agreement  a  request  is  also  re- 
quisite ;  as,  where  A  sells  a  horse  to  B  to 
be  paid  for  on  delivery,  a  demand  or  request 
to  deliver  must  be  made  before  B  can  sus- 
tain an  action  ;  5  T.  R.  409  ;  1  East,  209 ; 
or  it  must  be  shown  that  A  has  incapacitated 
himself  to  deliver  the  horse  because  he  has 
sold  the  horse  to  another  person.  10  East. 
359 ;  5  B.  &  A.  712.  On  a  general  pro- 
mise to  marry,  a  request  must  be  made  be- 
fore action,  unless  the  proposed  defendant 
has  married  another.  2  Dow.  &  Ry.  55. 
Vide  Demand, 

3.  A  request,  like  a  notice,  ought  to  be 
in  writing,  and  state  distinctly  what  is  re- 
quired to  be  done,  without  any  ambiguous 
terms.     1  Chit.  Pr.  497,  498. 

Request,  pleading.  The  statement  in 
the  plaintiff's  declaration  that  a  demand  or 
request  has  been  made  by  the  plaintiff  from 
the  defendant,  to  do  some  act  which  he  was 
bound  to  perform,  and  for  which  the  action 
is  brought. 

2.  A  request  is  general  or  special.  The 
former  is  called  the  licet  scBpvus  requisites, 
(q.  v.)  or  "  although  often  requested  so  to 
do ;"  though  generally  inserted  in  the  com- 
mon breach,  to  the  money  counts,  it  is  of  no 
avail  in  pleading,  and  the  omission  of  it  will 
not  vitiate  the  declaration.  2  Hen.  Bl. 
131 ;  1  Bos.  &  Pull.  59,  60 ;  and  see  1 
John.  Cas.  100.  Whenever  it  is  essential 
to  the  cause  of  action,  that  the  plaintiff 
should  have  requested  the  defendant  to 
perform  his  contract,  such  request  must  be 
stated  in  the  declaration  and  proved.  The 
special  request  must  state  by  whom,  and  the 


time  and  place  when  it  was  made,  in  order 
that  the  court  may  judge  of  its  sufficiency. 

1  Str.  89.  Vide  Com.  Dig.  Pleader,  C  69, 
70 ;  1  Saund.  33  ;  2  Ventr.  75 ;  3  Bos.  & 
Pull.  438  ;  8  John.  R.  207 ;  1  John.  Cas. 
319 ;  10  Mass.  R.  230 ;  8  Day's  R.  327  ; 
and  the  articles  Demand;  Licet  scepius 
requisites. 

Request  notes,  Engl.  law.  Certain 
notes  or  requests  from  persons  amenable  to 
the  excise  laws,  to  obtain  a  permit  for  re- 
moving any  excisable  goods  or  articles  from 
one  place  to  another. 

REQUISITION.  The  act  of  demanding 
a  thing  to  be  done  by  virtue  of  some  right. 

2.  The  constitution  of  the  United 
States,  art.  4,  s.  2,  provides  that  fugitives 
from  justice  shall  be  delivered  up  to  the 
authorities  of  the  state  from  which  they  are 
fugitives,  on  the  demand  of  the  executive 
from  such  state.  The  demand  made  by  the 
governor  of  one  state  on  the  governor  of 
another  for  a  fugitive  is  called  a  requisition. 

RES,  property.  Things.  The  terms 
"  Res,"  "  Bona,"  "  Biens,."  used  by  jurists 
who  have  written  in  the  Latin  and  French 
languages,  are  intended  to  include  movable 
or  personal,  as  well  as  immovable  or  real 
property.  1  Burge,  Confl.  of  Laws,  19. 
See  Biens;  Bona;  Things. 

Res  gesta,  evidence.  The  subject 
matter ;  thing  done. 

2.  When  it  is  necessary  in  the  course 
of  a  cause  to  inquire  into  the  nature  of  a 
particular  act,  or  the  intention  of  the  person 
who  did  the  act,  proof  of  what  the  person 
said  at  the  time  of  doing  it,  is  admissible 
evidence,  as  part  of  the  res  gesta,  for  the 
purpose  of  showing  its  true  character.  On 
an  indictment  for  a  rape,  for  example,  what 
the  girl  said  so  recently  after  the  fact  as  to 
exclude  the  possibility  of  practising  on  her, 
has  been  held  to  be  admissible  evidence,  as 
a  part  of  the  transaction.  East,  P.  C.  414 ; 

2  Stark.  Cas.  241 ;  1  Stark.  Ev.  47 j  1 
Phil.  Ev.  218 ;  Bouv.  Inst.  Index,  h.  t. 

Res  Integra.  An  entire  thing  ;  an  en- 
tirely new  or  untouched  matter.  This  term 
is  applied  to  those  points  of  law  which  have 
not  been  decided,  which  are  "  untouched  by 
dictum  or  decision."  3  Meriv.  R.  269 ;  1 
Burge  on  the  Confl.  of  Laws,  241. 

Res  inter  alios  acta,  evidence.  This 
is  a  technical  phrase  which  signifies  acts  of 
others,  or  transactions  between  others. 

2.    Neither  the  declarations,  nor  any 

other  acts  of  those  who  are  mere  strangers, 

I  or,  as  it  is  usually  termed,  any  res  inter 
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alioe  acta,  are  admissible  in  evidence  against 
an  j  one ;  when  the  party  against  whom  such 
acts  are  offered  in  evidence,  was  privy  to 
the  act,  the  objection  ceases ;  it  is  no  longer 
res  inter  alios.  1  Stark.  Ev.  52 ;  3  Id. 
1300. 

Bes  judicata,  practice.  The  decision 
of  a  legal  or  equitable  issue,  by  a  court  of 
competent  jurisdiction. 

2.  It  is  a  general  principle  that  such 
decision  is  binding  and  conclusive  upon  all 
other  courts  of  concurrent  power.  This 
principle  pervades  not  only  our  own,  but 
all  other  systems  of  jurisprudence,  and  has 
become  a  rule  of  universal  law,  founded  on 
the  soundest  polioy.  If,  therefore,  Paul  sue 
Peter  to  recover  the  amount  due  to  him 
upon  a  bond,  and  on  the  trial  the  plaintiff 
fails  to  prove  the  due  execution  of  the  bond 
by  Peter,  in  consequence  of  which  a  verdict 
is  rendered  for  the  defendant,  and  judgment 
is  entered  thereupon,  this  judgment,  till  re- 
versed on  error,  is  conclusive  upon  the  par- 
ties, and  Paul  cannot  recover  in  a  subse- 
quent suit,  although  he  may  then  be  able  to 
prove  the  due  execution  of  the  bond  by 
jPeter,  and  that  the  money  is  due  to  him, 
for,  to  use  the  language  of  the  civilians,  res 
judicata  facit  ex  albo  nigrum,  ex  nigro 
album,  ex  curvo  rectum,  ex  recto  curvum. 

3.  The  constitution  of  the  United  States 
and  the  amendments  to  it  declare,  that  no 
feet,  once  tried  by  a  jury,  shall  be  other- 
wise reexaminable  in  any  court  of  the 
United  States,  than  according  to  the  rules 
of  the  common  law.  8  Pet  433 ;  Dig.  44, 
2;  and  Voet,  ibid. ;  Kaime's  Equity,  vol.  2, 
p.  367 ;  1  Johns.  Ch.  R.  95  ;  2  M.  R.  142 ; 
8  M.  B.  623 ;  4  M.  R.  813,  456,  481 ;  5 
M.  B.  282,  465 ;  9  M.  B.  38  ;  11  M.  B. 
607;  6N.  S.  292;  5N.S.  664;  1L.  B. 
318;  8L.B.187;  11 L.  B.  517.  Toullier, 
Droit  Civil  Francais,  vol.  10,  No.  65  to 
259. 

4.  But  in  ordor  to  make  a  matter  res 
judicata  there  must  be  a  concurrence  of  the 
four  conditions  following,  namely  :  1.  Iden- 
tity in  the  thing  sued  for.  2.  Identity  of 
the  cause  of  action ;  if,  for  example,  I  have 
claimed  a  right  of  way  over  Blackaore,  and 
a  final  judgment  has  been  rendered  against 
me,  and  Afterwards  I  purchase  Blackaore, 
this  first  decision  shall  not  be  a  bar  to  my 
recovery,  when  I  sue  as  owner  of  the  land, 
and  not  for  an  easement  over  it,  which  I 
claimed  as  a  right  appurtenant  to  my  land 
Whiteaore.  3.  Identity  of  persons  and  of 
parties  to  the  action ;  this  rule  is  a  neoes- 
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sary  consequence  of  the  rule  of  natural 
justice:  ne  inauditus  condemnetur.  4. 
Identity  of  the  quality  in  the  persons  for 
or  against  whom  the  claim  is  made;  for 
example,  an  action  by  Peter  to  recover  a 
horse,  and  a  final  judgment,  against  him,  is 
no  bar  to  an  action  by  Peter,  administrator 
of  Paul,  to  recover  the  same  horso.  Vide 
Things  adjudged. 

Bes  manoipi,  Rom.  civ.  law.  Those 
things  which  might  be  sold  and  alienated, 
or  the  property  of  them  transferred  from 
one  person  to  another.  The  division  of 
things  into  res  manoipi  and  res  neo  manoipi, 
was  one  of  ancient  origin,  and  it  continued 
to  a  late  period  in  the  empire.  Bes  manoipi 
(Ulph.  Frag,  xix.)  are  prsedia  in  italioosolo, 
both  rustic  and  urban ;  also,  jura  rusticorum 
prsediorum  or  servitudes,  as  via,  iter,  aquse- 
duotus ;  also  slaves,  and  four-footed  animals, 
as  oxen,  horses,  &c,  quso  collo  dorsove 
domantur.  Smith,  Diet.  Gr.  and  Bom. 
Antiq.  To  this  list,  may  be  added  children 
of  Boman  parents,  who  were,  according  to 
the  old  law,  res  manoipi.  The  distinction 
between  res  mancipi  and  nee  mancipi  was 
abolished  by  Justinian  in  his  code.  Id.; 
Coop.  Ins.  442. 

Bes  nova.  Something  new ;  something 
not  before  decided. 

Bes  nullius.  A  thing  which  has  no 
owner.  A  thing  which  has  been  abandoned 
by  its  owner  is  as  much  res  nullius  as  if  it 
had  never  belonged  to  any  one. 

2.  The  first  possessor  of  such  a  thing 
becomes  the  owner,  res  nullius  fit  printi 
occupantis.    Bowy.  Com.  97. 

Bes  perit  domino.  The  thing  is  lost 
to  the  owner.  This  phrase  is  used  to  ex- 
press that  when  a  thing  is  lost  or  destroyed, 
it  is  lost  to  the  person  who  was  the  owner 
of  it  at  the  time.  For  example,  an  article 
is  sold;  if  the  seller  have  perfected  the  title 
of  the  buyer  so  that  it  is  his,  and  it  be  de- 
stroyed, it  is  the  buyer's  loss;  but  if,  on  the 
contrary,  something  remains  to  be  done 
before  the  title  becomes  vested  in  the 
buyer,  then  the  loss  falls  on  the  seller.  See 
Risk. 

Res  untversatis.  Those  things  which 
belong  to  cities  or  municipal  corporations 
are  so  called;  they  belong  so  far  to  the 
public  that  they  cannot  be  appropriated  to 
private  use ;  such  as  public  squares,  market 
houses,  streets,  and  the  like.  1  Bouv.  Inst, 
n.  446. 

RESALE.  A  second  sale  made  of  an 
artiole ;  as,  for  example,  if  A  sell  a  horse  to 
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B,  and  the  latter  not  having  paid,  for  him, 
refuse  to  take  him  away,  when  by  his  con- 
tract he  was  bound  to  do  so,  and  then  A 
sells  the  horse  to  C. 

2.  The  effect  of  a  resale,  is  not  always 
to  annul  the  first  sale,  because,  as  in  this 
case,  B  would  be  liable  to  A  for  the  differ- 
ence of  the  price  between  the  sale  and 
resale.  4Bing.  722;  Blackb.  on  Sales, 
386;  4M.  &  G.  898. 

RESCEIT.  The  act  of  receiving  or  ad- 
mitting a  third  person  to  plead  his  right  in 
a  cause  commenced  by  two ;  as  when  an  ac- 
tion is  brought  against  a  tenant  for  life  or 
term  of  years,  the  reversioner  is  allowed  to 
defend.     Cowell. 

Resceit  or  beoeit.  The  admission  or 
receiving  of  a  third  person  to  plead  his 
right  in  a  cause  formerly  commenced  be- 
tween two  other  persons ;  as,  when  an  action 
is  brought  against  a  tenant  for  life  or  years, 
or  any  other  particular  tenant,  and  he  makes 
default,  in  such  case  the  reversioner  may 
move  that  he  may  be  received  to  defend  his 
right,  and  to  plead  with  the  demandant. 
Jacob,  L.  D.  h.  t.  Resceit  is  also  applied 
to  the  admittance  of  a  plea,  when  the  con- 
troversy is  between  the  same  two  persons. 
Co.  Litt.  192 ;  3  Nels.  Ab.  146. 

RESCISSION  OF  A  CONTRACT. 
The  destruction  or  annulling  of  a  contract. 

2.  The  right  to  rescind  a  contract  seems 
to  suppose  not  that  the  contract  has  existed 
only  in  appearance ;  but  that  it  has  never 
had  a  real  existence  on  account  of  the  de- 
fects which  accompanied  it ;  or  which  pre- 
vented its  actual  execution.  7  Toul.  n.  551 : 
17  Id.  n.  114. 

8.  A  contract  cannot,  in  general,  be 
rescinded  by  one  party  unless  both  parties 
can  be  placed  in  the  same  situation,  and 
can  stand  upon  the  same  terms  as  existed 
when  the  contract  was  made.  5  East,  449 ; 
15  Mass.  319 ;  5  Binn.  355 ;  3  Yeates,  6. 
The  most  obvious  instance  of  this  rule  is, 
where  one  party  by  taking  possession,  &c, 
has  received  a  partial  benefit  from  the  con- 
tract.    Hunt  v.  Silk.  5  East,  449. 

4.  A  contract  cannot  be  rescinded  in 
part.  It  would  be  unjust  to  destroy  a  con- 
tract in  toto,  when  one  of  the  parties  has 
derived  a  partial  benefit,  by  a  performance 
of  the  agreement.  In  such  case  it  seems  to 
have  been  the  practice  formerly  to  allow 
the  vendor  to  recover  the  stipulated  price, 
and  the  vendee  to  recover,  by  a  cress-action, 
damages  for  the  breach  of  the  contract. 
7  East,  480,  in  the  note.    But  according  to 


the  later  and  more  convenient  practice,  the 
vendee,  in  such  case,  is  allowed,  in  an  ac- 
tion for  the  price,  to  give  evidence  of  the 
inferiority  of  the  goods  in  reduction  of 
damages,  and  the  plaintiff  who  has  broken 
his  contract  is  not  entitled  to  recover  more 
than  the  value  of  the  benefit  the  defendant 
has  actually  derived  from  the  goods  or 
labor ;  and  when  the  latter  has  derived  no 
benefit  the  plaintiff  cannot  recover  at  all. 
Stark,  on  Evidence,  part  4,  tit.  Goods  sold 
and  delivered ;  Chitty  on  Contr.  276. 

5.  A  sale  of  land,  by  making  a  deed 
for  the  same,  and  receiving  security  for  the 
purchase  money,  may  be  rescinded,  before 
the  deed  has  been  recorded,  by  the  pur- 
chaser surrendering  the  property  and  the 
deed  to  the  buyer,  and  receiving  from  him 
the  securities  he  had  given  ;  in  Pennsylva- 
nia, these  acts  revest  the  title  in  the  original 
owner.  4  Watts,  196, 199.  But  this  ap- 
pears contrary  to  the  current  of  decisions 
in  other  states  and  in  England.  4  Wend. 
474 ;  2  John.  86 ;  5  Conn.  262  ;  4  Conn. 
350  ;  4  N.  H.  Rep.  191 ;  9  Pick.  105  ;  2  H. 
Bl.  263, 264;  Pre.  in  Chan.  235 ;  6  East, 
86  ;  4  B.  &  A.  672. 

See  7  East,  484  :  1  Mass.  R.  101 ;  14 
Mass.  282  ;  Wharton's  Dig.  119, 120  ;  10 
East,  564 ;  1  Campb.  78,  190  ;  3  Campb. 
451 ;  3  Starkie,  32  ;  1  Stark.  R.  108 ;  2 
Taunt.  2 ;  2  New  Rep.  136  ;  6  Moore,  114 ; 
3  Chit.  Com.  L.  153 ;  1  Saund.  320,  b. 
note ;  1  Mason,  437  ;  1  Chip.  R.  159;  2 
Stark.  Ev.  97,  280  ;  3  lb.  1614, 1645  ;  3 
New  Hamp.  R.  455  ;  2  South,  R.  780  ; 
Day's  note  to  Templer  v.  McLachlan,  2  N. 
R.  141  ;  1  Mason,  93 ;  20  Johns.  196  ;  5 
Com.  Dig.  631, 636  :  and  Com.  Dig.  Action 
upon  the  case  upon  Assumpsit,  A  1,  note  x, 
p.  829,  for  a  very  full  note ;  Com.  Dig. 
Biens,  D  3,  n.  *. 

6.  As  to  the  cases  where  a  contract  will 
be  rescinded  in  equity  on  the  ground  of 
mistake,  see  Newl.  Cont.  432 ;  or  where 
heirs  are  dealing  with  their  expectancies, 
Ibid.  435 ;  sailors  with  their  prize  money, 
Ibid.  448  ;  children  dealing  with  their  pa- 
rents, Ibid.  445 ;  guardians  with  their 
wards,  Ibid.  448  ;  attorney  with  his  client, 
Ibid.  453 ;  cestui  que  trust,  with  trustee, 
Ibid.  459  ;  where  contracts  are  rescinded  on 
account  of  the  turpitude  of  their  considera- 
tion, Ibid.  469  ;  in  fraud  of  marital  rights, 
Ibid.  424 ;  in  fraud  of  marriage  agreement, 
Ibid.  417  ;  on  account  of  imposition,  Ibid. 
351 ;  in  fraud  of  creditors,  lb.  369 ;  in 
fraud  of  purchasers,  lb.  391;   in  fraud 
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of  a  deed  of  composition  by  creditors,  lb. 
409. 

RESCOUS,  crim.  law,  tarts.  This  word 
is  used  synonymously  with  rescue,  (q.  v.) 
and  denotes  the  illegal  taking  away  and 
setting  at  liberty  a  distress  taken,  or  a  per- 
son arrested  by  due  process  of  law.  Go. 
Litt.  160. 

2.  In  civil  cases  when  a  defendant  is 
rescued  the  officer  will  or  will  not  be  liable, 
as  the  process  under  which  the  arrest  is 
made,  is  or  is  not  final.  When  the  sheriff 
executes  *fi.  fa.  or  ca.  sa.  he  may  take  the 
posse  comitatus ;  Show.  180 ;  and,  neglecting 
to  do  so,  he  is  responsible ;  but  on  mesne 
or  original  process,  if  the  defendant  rescue 
himself,  vi  et  armis,  the  sheriff  is  not  an- 
swerable. 1  Holt's  R.  537  ;  3  Engl.  Com. 
Law  Rep.  179,  S.  C.  Vide  Com.  Dig.  h.  t. ; 
Yelv.  51  j  2  T.  R.  156 ;  Woodf.  L.  &  T. 
521;  Bao.  Ab.  Rescue,  D;  Doct.  PI. 
433. 

RESCRIPT,  conv.    A  counterpart. 

2.  In  the  canon  law,  by  rescripts  are 
understood  apostolical  letters,  which  ema- 
nate from  the  pope,  under  whatever  form 
they  may  be.  The  answers  of  the  pope  in 
writing  are  so  called.  Diet.  Dr.  Can.  h.  v. 
Vide  Chirograph;  Counterpart;  Part. 

RESCRIPTION,  French  law.  A  re- 
scription  is  a  letter  by  which  the  maker 
requests  some  one  to  pay  a  certain  sum  of 
money,  or  to  account  for  him  to  a  third 
person  for  it.  Poth.  Du  Contr.  de  Change, 
n.  225. 

2.  According  to  this  definition,  bills 
of  exchange  are  a  species  of  rescription. 
The  difference  appears  to  be  this,  that  a 
bill  of  exchange  is  given  when  there  has 
been  a  contract  of  exchange  between  the 
drawer  and  the  payee ;  whereas  the  rescrip- 
tion is  sometimes  given  in  payment  of  a 
debt,  and  at  other  times  it  is  lent  to  the 
payee.     Id. 

RESCRIPTS,  civ.  law.     The  answers 

of  the  prince  at  the  request  of  the  parties, 

-  respecting  some  matter  in  dispute  between 

them,  or  to  magistrates  in  relation  to  some 

doubtful  matter  submitted  to  him. 

2.  The  rescript  was  differently  denomi- 
nated, according  to  the  character  of  those 
who  sought  it.  They  were  called  annota- 
tions or  subnotations,  when  the  answer  was 
given,  at  the  request  of  private  citizens ; 
tetters  or  epistles,  when  he  answered  the 
consultation  of  magistrates;  pragmatic  sanc- 
tions, when  he  answered  a  corporation,  the 
citizens  of  a  province,  or  a  municipality. 


Lecons  El.  du  Dr.  Rom.  §  53 ;  Code,  1, 
14,3. 

RESCUE,  crim.  law.  A  forcible  setting 
at  liberty  against  law  of  a  person  duly  ar- 
rested. Co.  Litt.  160 ;  1  Chitty's  Cr.  Law, 
*62 ;  1  Russ.  on  Cr.  383.  The  person  who 
rescues  the  prisoner  is  called  the  rescuer. 

2.  If  the  rescued  prisoner  were  arrested 
for  felony,  then  the  rescuer  is  a  felon ;  if  for 
treason,  a  traitor ;  and  if  for  a  trespass,  he 
is  liable  to  a  fine  as  if  he  had  committed 
the  original  offence.  Hawk.  6.  5,  c.  21. 
If  the  principal  be  acquitted,  the  rescuer 
may  nevertheless  be  fined  for  the  misde- 
meanor in  the  obstruction  and  contempt  of 
public  justice.     1  Hale,  598. 

3.  In  order  to  render  the  rescuer  crimi- 
nal, it  is  necessary  he  should  have  know- 
ledge that  the  person  whom  he  sets  at 
liberty  has  been  apprehended  for  a  criminal 
offence,  if  he  is  in  the  custody  of  a  private 
person ;  but  if  he  be  under  the  care  of  a 
public  officer,  then  he  is  to  take  notice  of 
it  at  his  peril.     1  Hale,  606. 

4.  In  another  sense  rescue  is  the  taking 
away  and  setting  at  liberty,  against  law,  a 
distress  taken  for  rent,  or  services,  or  da- 
mage feasant.     Bac.  Ab.  Rescue,  A. 

5.  For  the  law  of  the  United  States  on 
this  subject,  vide  Ing.  Dig.  150.  Vide, 
generally,  19  Vin.  Ab.  94. 

Rescue,  mar.  war.  The  retaking  by  a 
party  captured  of  a  prize  made  by  the  ene- 
my. There  is  still  another  kind  of  rescue 
which  partakes  of  the  nature  of  a  recapture ; 
it  occurs  when  the  weaker  party  before  he 
is  overpowered,  obtains  relief  from  the 
arrival  of  fresh  succors,  and  is  thus  pre- 
served from  the  force  of  the  enemy.  1  Rob. 
Rep.  224 ;  1  Rob.  Rep.  271. 

2.  Rescue  differs  from  recapture,  (q.  v.) 
The  rescuers  do  not  by  the  resoue  become 
owners  of  the  property,  as  if  it  had  been  a 
new  prize ;  but  the  property  is  restored  to 
the  original  owners  by  the  right  of  postli- 
minium, (q.  v.) 

RESCUSSOR.  The  party  making  a 
resoue,  is  sometimes  so  called,  but  more 
properly  he  is  a  rescuer. 

RESERVATION,  contracts.  That  part 
of  a  deed  or  other  instrument  which  reserves 
a  thing  not  in  esse  at  the  time  of  the  grant, 
but  newly  created.  2  Hill.  Ab.  359 ;  3 
Pick.  R.  272  It  differs  from  an  excep- 
tion, (q.  v.)  See  4  Verm.  622 ;  Brayt.  R. 
230 ;  9  John.  R.  73 ;  20  John.  R.  87 ;  3 
Ridg.  P.  C.  402 ;  Co.  Litt.  i  48  a ;  2  Tho 
Co.  Litt.  412 
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RESET  OF  THEFT,  Scotch  law.  The 
receiving  and  keeping  of  stolen  goods, 
knowing  them  to  be  stolen,  with  a  design 
of  feloniously  retaining  them  from  the  real 
owner.     Alis.  Pr.  Cr.  328. 

RESETTER,  Scotch  law.  A  receiver 
of  stolen  goods,  knowing  them  to  have  been 
stolen. 

RESIANCE.  A  man's  residence  or  per- 
manent abode.  Such  a  man  is  called  a 
resiant.     Kitch.  83. 

RESIDENCE.  The  place  of  one's  do- 
micil.  (q.  v.)  There  is  a  difference  between 
a  man's  residence  and  his  domioil.  He  may 
have  his  domioil  in  Philadelphia,  and  still 
he  may  have  a  residence  in  New  York ;  for 
although  a  man  can  have  but  one  domicil, 
he  may  have  several  residences.  A  resi- 
dence is  generally  transient  in  its  nature, 
it  becomes  a  domioil  when  it  is  taken  up 
animo  manendi.     Roberts,  Ecc.  R.  75. 

2.  Residence  is  prima  facie  evidence  of 
national  character,  but  this  may  at  all  times 
be  explained.  When  it  is  for  a  special 
purpose  and  transient  in  its  nature,  it  does 
not  destroy  the  national  character. 

3.  In  some  cases  the  law  requires  that 
the  residence  of  an  officer  shall  be  in  the 
district  in  which  he  is  required  to  exercise 
his  functions.  Fixing  his  residence  else- 
where, without  an  intention  of  returning, 
would  violate  such  law.  Vide  the  cases 
cited  under  the  article  Domicil;  Place  of 
residence. 

RESIDENT,  international  law.  A 
minister,  according  to  diplomatic  language, 
of  a  third  order,  less  in  dignity  than  an 
ambassador  or  an  envoy.  This  term  for- 
merly related  only  to  the  continuance  of  the 
minister's  stay,  but  now  it  is  oonfined  to 
ministers  of  this  class. 

2.  The  resident  does  not  represent  the 
prince's  person  in  his  dignity,  but  only  his 
affairs.  His  representation  is  in  reality  of 
the  same  nature  as  that  of  the  envoy ;  hence 
he  is  often  termed,  as  well  as  the  envoy,  a 
minister  of  the  second  order,  thus  distin- 
guishing only  two  classes  of  public  minis- 
ters, the  former  consisting  of  ambassadors 
who  are  invested  with  the  representative 
character  in  preeminence,  the  latter  com- 
prising all  other  ministers,  who  do  not  pos- 
sess that  exalted  character.  This  is  the 
most  necessary  distinction,  and  indeed  the 
only  essential  one.  Vattel,  liv.  4,  c.  6, 
§73. 

Resident,  persons.  A  person  coming 
into  a  place  with  intention  to  establish  his 


domioil  or  permanent  residence,  and  who  in 
consequence  actually  remains  there.  Time 
is  not  so  essential  as  the  intent,  executed 
by  making  or  beginning  an  actual  establish- 
ment, though  it  be  abandoned  in  a  longer 
or  shorter  period.  See  6  Hall's  Law  Journ. 
68 ;  3  Hagg.  EccL  R.  873 ;  20  John.  211 ; 
2  Pet.  Ad.  R.  450 ;  2  Scamm.  R.  377. 

RESIDUARY  LEGATEE.  He  to 
whom  the  residuum  of  the  estate  is  devised 
or  bequeathed  by  will.  Roper  on  Leg.  In- 
dex, h.  t. ;  Powell  Mortg.  Index,  h.  t. ;  8 
Com.  Dig.  444. 

RESIDUE.  That  which  remains  of 
something  after  taking  away  a  part  of  it ; 
as,  the  residue  of  an  estate,  which  is  what 
has  not  been  particularly  devised  by  will. 

2.  A  will  bequeathing  the  general  residue 
of  personal  property,  passes  to  the  residuary 
legatee  everything  not  otherwise  effectually 
disposed  of,  and  it  makes  no  difference 
whether  a  legacy  falls  into  the  estate  by 
lapse,  or  as  void  at  law,  the  next  of  kin  is 
equally  excluded.  15  Yes.  416;  2  Mer. 
392.  Vide  7  Ves.  391 ;  4  Bro.  C.  C.  55 ; 
1  Bro.  C.  0.  589 ;  Rop.  on  Leg.  Index,  h.  t.; 
Worth,  on  Wills,  454. 

RESIGNATION.  The  act  of  an  officer 
by  which  he  declines  his  office,  and  re- 
nounces the  further  right  to  use  it.  It 
differs  from  abdication,  (q.  v.) 

2.  As  offices  are  held  at  the  will  of  both 
parties,  if  the  resignation  of  a  officer  be  not 
accepted,  he  remains  in  office.  4  Dev.  R.  1. 

RESIONEE.  One  in  favor  of  whom  a 
resignation  is  made.    1  Bell's  Com.  125  n. 

RESISTANCE.  The  opposition  of  force 
to  force. 

2.  Resistance  is  either  lawful  or  unlaw- 
ful. 1.  It  is  lawful  to  resist  one  who  is  in 
the  act  of  committing  a  felony' or  other 
crime,  or  who  maliciously  endeavors  to 
commit  such  felony  or  crime.  See  Self- 
defence.  And  a  man  may  oppose  force  to 
force  against  one  who  endeavors  to  make  an 
arrest  or  to  enter  his  house  without  lawful 
authority  for  the  purpose ;  or,  if  in  certain 
oases  he  abuse  such  authority,  and  do  more 
than  he  was  authorized  to  do ;  or  if  it  turn 
out  in  the  result  he  has  no  right  to  enter, 
then  the  party  about  to  be  imprisoned,  or 
whose  house  is  about  to  be  illegally  entered, 
may  resist  the  illegal  imprisonment  or  entry 
by  self-defence,  not  using  any  dangerous 
weapons,  and  may  escape,  be  rescued,  or 
even  break  prison,  and*  others  may  assist 
him  in  so  doing.  5  Taunt.  765 ;  IB.  & 
Adol.  166 ;  1  East;  P.  C.  295 ;  5  East, 
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804 ;  1  Chit.  Pr.  684.     See  Regular  and 
Irregular  Process. 

8. — 2.  Resistance  is  unlawful  when  the 
persons  having  a  lawful  authority  to  arrest, 
apprehend,  or  imprison,  or  otherwise  to  ad- 
vance or  execute  the  public  justice  of  the 
country,  either  civil  or  criminal,  and  using 
the  proper  means  for  that  purpose,  are  re- 
sisted in  so  doing ;  and  if  the  party  guilty 
of  such  resistance,  or  others  assisting  him, 
be  killed  in  the  struggle,  such  homicide  is 
justifiable ;  while  on  the  other  hand,  if  the 
officer  be  killed,  it  will,  at  common  law,  be 
murder  in  those  who  resist.  Fost.  270 ;  1 
Hale,  457 ;  1  East,  P.  C.  305. 

RESOLUTION.  A  solemn  judgment  or 
decision  of  a  court.  This  word  is  frequently 
used  in  this  sense,  in  Coke  and  some  of  the 
more  ancient  reporters.  It  also  signifies  an 
agreement  to  a  law  or  other  thing  adopted 
by  a  legislature  or  popular  assembly.  Vide 
Diet,  de  Jurisp.  h.  t. 

Resolution,  civil  law.  The  act  by  which 
a  contract  which  existed  and  was  good,  is 
rendered  null. 

2.  Resolution  differs  essentially  from 
rescission.  The  former  presupposes  the  con- 
tract to  have  been  valid,  and  it  is  owing  to 
a  cause  posterior  to  the  agreement  that  the 
resolution  takes  place ;  while  rescission,  on 
the  contrary,  supposes  that  some  vice  or  de- 
fect annulled  the  contract  from  the  begin- 
ning. Resolution  may  be  by  consent  of  the 
parties  or  by  the  decision  of  a  competent 
tribunal ;  rescission  must  always  be  by  the 
judgment  of  a  court.  7  Troplong,  de  la 
Vente,  n.  689 ;  7  Toull.  551  j  Dall.  Diet, 
h.  t. 

RESOLUTORY  CONDITION.  One 
which  has  for  its  object,  when  accomplished, 
the  revocation  of  the  principal  obligation ; 
for  example,  I  will  sell  you  my  crop  of  cot- 
ton, if  my  ship  America  does  not  arrive  in 
the  United  States,  within  six  months.  My 
ship  arrives  in  one  month,  my  contract 
with  you  is  revoked.  1  Bouv.  Inst.  n. 
764. 

RESORT.  The  authority  or  jurisdic- 
tion of  a  court.  The  supreme  court  of 
the  United  States,  is  a  court  of  the  last 
resort. 

RESPECTABLE  WITNESS.  One 
who  is  competent  to  testify  in  a  court  of 
justice.  To  pass  lands  in  Alabama,  a  will 
must  be  attested  by  three  or  more  respect- 
able witnesses.  See  attesting  witness; 
Competent  witness;  Credible  witness  •  and 
Witness. 


RESPIRATION,  med.  jur.  Breathing, 
which  consists  of  the  drawing  into,  inhaling, 
or  more  technically,  inspiring,  atmospheric 
air  into  the  lungs,  and  then  forcing  out, 
expelling,  or  technically  expiring,  from  the 
lungs  the  air  therein.  Chit*  Med.  Jur.  92 
and  416,  note  n. 

RESPITE,  contracts,  civil  law.  An  act 
by  which  a  debtor  who  is  unable  to  satisfy  his 
debts  at  the  moment,  transacts  (i.  e.  com- 
promises) with  his  creditors,  and  obtains 
from  them  time  or  delay  for  the  payment  of 
the  sums  which  he  owes  to  them.  Louis.  « 
Code,  8051. 

2.  The  respite  is  either  voluntary  or 
forced ;  it  is  voluntary  when  all  the  credi- 
tors consent  to  the  proposal,  which  the 
debtor  makes  to  pay  in  a  limited  time  the 
whole  or  a  part  of  his  debt ;  it  is  forced 
when  a  part  of  the  creditors  refuse  to  accept 
the  debtor's  proposal,  and  when  the  latter 
is  obliged  to  compel  them,  by  judicial  au- 
thority, to  consent  to  what  the  others  have 
determined  in  the  cases  directed  by  law. 
Id.  8052 ;  Ppth.  Procld.  Civ.  5eme  partie, 
ch.  3. 

8.  In  Pennsylvania,  there  is  a  provision 
in  the  insolvent  act  of  June  16, 1836,  s.  41, 
somewhat  similar  to  involuntary  respite.  It 
is  enacted,  that  whenever  a  majority  in 
number  and  value  of  the  creditors  of  any 
insolvent,  as  aforesaid,  residing  within  the 
United  States,  or  having  a  known  attorney 
therein,  shall  consent  in  writing  thereto,  it 
shall  be  lawful  for  the  court  by  whom  such 
insolvent  shall  have  been  discharged,  upon 
the  application  of  such  debtor,  and  notice 
given  thereof*  in  the  manner  hereinbefore 
provided  for  giving  notice  of  his  original 
petition,  to  make  an  order  that  the  estate 
and  effects  which  such  insolvent  may  after- 
wards acquire,  shall  be  exempted  for  the 
term  of  seven  years  thereafter  from  execu- 
tion, for  any  debt  contracted,  or  cause  of 
action  existing  previously  to  such  discharge, 
and  if  after  such  order  and  consent,  any 
execution  shall  be  issued  for  such  debt  or 
cause  of  action,  it  shall  be  the  duty  of  any 
judge  of  the  court  from  which  such  execu- 
tion issued,  to  set  aside  the  same  with  costs. 

4.  Respite  also  signifies  a  delay,  for- 
bearance or  continuation  of  time. 

Respite,  crim.  law.  A  suspension  of  a 
sentence,  which  is  to  be  executed  at  a  future 
time.  It  differs  from  a  pardon,  which  is  au 
abolition  of  the  crime.  See  Abolition;  Par' 
don. 

RESPONDEAT  OUSTER.    The  name 
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of  a  judgment,  when  an  issue  in  law,  arising 
on  a  dilatory  plea,  has  been  decided  for  the 
plaintiff,  that  the  defendant  answer  over. 
See  1  Meigs,  122 ;  1  Ala.  R.  442 ;  3  Ala. 
R.  278 ;  3  Pike,  339  ;  4  Pike,  445 ;  4 
Misso.  R.  366  ;  5  Blaokf.  167  j  5  Mete. 
88  ;  1  Gilm.  R.  395  ;  16  Conn.  436  ;  24 
Pick.  49.  Vide  Judgment  of  Respondeat 
Ouster. 

RESPONDENT,  practice.  The  party 
who  makes  an  answer  to  a  bill  or  other 
proceeding  in  chancery.  In  the  civil  law, 
this  term  signifies  one  who  answers  or  is 
security  for  another  5  a  fidejussor.     Dig.  2, 

'RESPONDENTIA,  maritime  law.  A 
loan  of  money  on  maritime  interest,  on 
goods  laden  on  board  of  a  ship,  which,  in 
the  course  of  the  voyage  must,  from  their 
nature,  be  sold  or  exchanged,  upon  this 
condition,  that  if  the  goods  should  be 
lost  in  the  course  of  the  voyage,  by  any 
of  the  perils  enumerated  in  the  contract, 
the  lender  shall  lose  his  money;  if 
not,  that  the  borrower  shall  pay  him  the 
sum  borrowed,  with  the  interest  agreed 
upon. 

2.  The  contract  is  called  respondentia, 
because  the  money  is  lent  on  the  personal 
responsibility  of  the  borrower.  It  differs 
principally  from  bottomry,  in  the  following 
circumstances :  bottomry  is  a  loan  on  the 
ship ;  respondentia  is  a  loan  upon  the  goods. 
The  money  is  to  be  repaid  to  the  lender, 
with  maritime  interest,  upon  the  arrival 
of  the  ship,  in  the  one  case ;  and  of  the 
goods,  in  the  other.  In  all  other  respects 
the  contracts  are  nearly  the  same,  and  are 
governed*  by  the  same  principles.  In  the 
former,  the  ship  and  tackle,  being  hypothe- 
cated, are  liable,  as  well  as  the  person  of 
the  borrower ;  in  the  latter,  the  lender  has, 
in  general,  only  the  personal  security  of  the 
borrower.  Marsh.  Ins.  B.  2,  c.  1,  p.  734. 
See  Lex  Mer.  Amer.  354 ;  Com.  Dig.  Mer- 
chant, E  4 ;  1  Fonb.  Eq.  247,  n.  1. ;  Id. 
252,  n;  0. ;  2  Bl.  Com.  457 ;  Park.  Ins. 
oh.  21 ;  Wesk.  Ins.  44 ;  Beawes'  Lex.  Mex. 
143 ;  3  Chitty*s  Com.  Law,  445  to  536 j 
Bao.  Abr.  Merchant  and  Merchandise,  K; 
Bottomry. 

RESPONDERE  NON  DEBET.  The 
prayer  of  a  plea  where  the  defendant  insists 
that  he  ought  not  to  answer,  as  when  he 
claims  a  privilege ;  for  example,  as  being  a 
member  of  congress,  or  a  foreign  ambassa- 
dor.    1  Chit.  PL  »433. 

RESPONSA  PRUDENTUM,  civil  law. 


Opinions  given  by  Roman  lawyers*  Before 
the  time  of  Augustus,  every  lawyer  was  au- 
thorized de  jure,  to  answer  questions  put  to 
him,  and  all  such  answers,  responsa  pruden- 
tum  had  equal  authority,  which  had  not  the 
force  of  law,  but  the  opinion  of  a  lawyer. 
Augustus  was  the  first  prince  who  gave  to 
certain  distinguished  jurisconsults  the  par- 
ticular privilege  of  answering  in  his  name ; 
and  from  that  period  their  answers  required 
greater  authority.  Adrian  determined  in  a 
more  precise  manner  the  degree  of  authority 
which  these  answers  should  have,  by  enact- 
ing that  the  opinions  of  such  authorized 
jurisconsults,  when  unanimously  given, 
should  have  the  force  of  law  (legis  vicem9) 
and  should  be  followed  by  the  judges ;  and 
that  when  they  were  divided,  the  judge  was 
allowed  to  adopt  that  which  to  him  appeared 
the  most  equitable. 

2.  The  opinions  of  other  lawyers  held 
the  same  place  they  had  before,  they  were 
considered  merely  as  the  opinions  of  learned 
men.  Mackel.  Man.  Intro.  §  43 ;  Mackel. 
Hist,  du  Dr.  Rom.  §§  40,  49 ;  Hugo,  Hist, 
du  Dr.  Rom.  §  313  ;  Inst.  1,  2,  8 ;  Insti- 
tutes Expliqu6es,  n.  39. 

RESPONSALIS,  old  Eng.  law.  One 
who  appeared  for  another  in  court.  Fleta, 
lib.  6,  c.  21.  In  the  ecclesiastical  law,  this 
name  is  sometimes  given  to  a  proctor. 

RESPONSIBILITY.  The  obligation  to 
answer  for  an  act  done,  and  to  repair  any 
injury  it  may  have  caused. 

2.  This  obligation  arises  without  any 
contract,  either  on  the  part  of  the  party 
bound  to  repair  the  injury,  or  of  the  party 
injured.  The  law  gives  to  the  person  who 
has  suffered  loss,  a  compensation  in  da- 
mages. 

3.  It  is  a  general  rule  that  no  one  is 
answerable  for  the  acts  of  another  unless 
he  has,  by  some  act  of  his  own,  concurred 
in  them.  But  when  he  has  sanctioned  those 
acts,  either  explicitly  or  by  implication,  he 
is  responsible.  An  innkeeper  is,  in  general, 
civilly  liable  for  the  acts  of  his  servants 
towards  his  guests,  for  anything  done  in 
their  capacity  of  servants.  The  owner  of  a 
carriage  is  also  civilly  responsible  to  a  pas- 
senger for  any  injury  done  by  the  driver  as 
such.     See  Driver. 

4.  There  are  oases  where  persons  are 
made  civilly  responsible  for  the  acts  of 
others,  by  particular  laws  and  statutory 
provisions,  when  they  have .  not  dona  any- 
thing by  which  they  might  be  considered  as 
participating  in  such  acts.    The  responsi- 
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bility  which  the  hundred  (q.  v.)  in  England 
formerly  incurred  to  make  good  any  rob- 
bery committed  within  its  precincts,  may  be 
mentioned  as  an  instance.  A  somewhat 
similar  liability  is  incurred  now  in  some 
places  in  this  country  by  a  county,  when 
property  has  been  destroyed  by  a  mob. 

5.  renal  responsibility  is  always  per- 
sonal, and  no  one  can  be  punished  for  the 
commission  of  a  crime  but  the  person  who 
has  committed  it  or  his  accomplice.  Vide 
Damages;  Injury;  Loss. 

RESTITUTION,  maritime  law.  The 
placing  back  or  restoring  articles  which 
have  been  lost  by  jettison;  this  is  done 
when  the  remainder  of  the  cargo  has  been 
saved,  at  the  general  charge  of  the  owners 
of  the  cargo;  but  when  the  remainder 
of  the  goods  are  afterwards  lost,  there 
is  not  any  restitution.  Stev.  on  At.  part 
1,  e.  1,  s.  1,  art.  1,  n.  8.  Tide  Recom- 
pense. 

Restitution,  practice.  The  return  of 
something  to  the  owner  of  it,  or  to  the  per- 
son entitled  to  it. 

2.  After  property  has  been  taken  into 
execution,  and  the  judgment  has  been  re- 
versed or  set  aside,  the  party  against  whom 
the  execution  was  sued  out  shall  have  resti- 
tution, and  this  is  enforced  by  a  writ  of 
restitution.  Cro.  Jao.  698 ;  4  Mod.  161. 
When  the  thing  levied  upon  under  an  exe- 
cution has  not  been  sold,  the  thing  itself 
shall  be  restored ;  when  it  has  been  sold, 
the  price  for  which  it  is  sold  is  to  be  re- 
stored. Roll.  Ab.  778 ;  Bac.  Ab.  Execu- 
tion, Q ;  1  M.  &  S.  425. 

8.  The  phrase  restitution  of  conjugal 
rights  frequently  occurs  in  the  ecclesiastical 
courts.  A  suit  may  there  be  brought  for 
this  purpose  whenever  either  the  husband  or 
wife  is  guilty  of  the  injury  of  subtraction, 
or  lives  separate  from  the  other  without 
sufficient  reason;  by  which  the  party  in- 
jured may  compel  the  other  to  return  to 
cohabitation.  1  Bl.  Com.  94  ;  1  Addams, 
R.  305 ;  3  Hagg.  Ecol.  R.  619. 

TO  RESTORE.  To  return  what  has 
been  unjustly  taken  ;  to  place  the  owner  of 
a  thing  in  the  state  in  which  he  formerly 
was.  By  restitution  is  understood  not  only 
the  return  of  the  thing  itself,  but  all  its 
accessories.  It  is  to  return  the  thing  and 
its  fruits.  Dig.  50,  16,  35,  75  et  246, 
§1. 

RESTRAINING.  Narrowing  down, 
making  less  extensive;  as,  a  restraining 
statute,  by  which  the  common  law  is  nar- 


rowed down  or  made  less  extensive  in  its 
operation. 

Restraining  powers.  A  term  used  in 
equity.  When  the  donor  of  a  power,  who 
is  the  owner  of  the  estate,  imposes  certain 
restrictions  by  the  terms  of  the  powers, 
these  restrictions  are  called  restraining 
powers. 

RESTRAINT.  Something  which  pre- 
vents us  from  doing  what  we  would  desire 
to  do. 

2.  Restraint  is  lawful  and  unlawful.  It 
is  lawful  when  its  object  is  to  prevent  the 
violation  of  the  law,  or  the  rights  of  others. 
It  is  unlawful  when  it  is  used  to  prevent 
others  from  doing  a  lawful  act ;  for  example, 
when  one  binds  himself  not  to  trade  gene- 
rally ;  but  an  agreement  not  to  trade  in  a 
particular  place  is  lawful.  A  legacy  given 
in  restraint  of  marriage,  or  on  condition 
that  the  legatee  shall  not  marry,  is  good,  and 
the  condition  alone  is  void.  The  Roman 
civil  law  agrees  with  ours  in  this  respect ; 
a  legacy  given  on  condition  that  the  legatee 
shall  not  marry  is  void.  Clef  des  Lois 
Rom.  mot  Passion,  See  Condition;  Limi- 
tation, 

RESTRICTIVE  INDORSEMENT,  con- 
tracts. One  which  confines  the  negotiability 
of  a  promissory  note  or  bill  of  exchange,  by 
using  express  words  to  that  effect,  as  by 
indorsing  it  "payable  to  A  B  only."  1 
Wash.  C.  C.  512 ;  2  Murph.  138  ;  1  Bouv. 
Inst.  n.  1138. 

RESULTING  TRUSTS,  estates.  Re- 
sulting, implied  or  constructive  trusts,  are 
those  which  arise  in  cases  where  it  would 
be  contrary  to  the  principles  of  equity  that 
he  in  whom  the  property  becomes  vested, 
should  hold  it  otherwise  than  as  a  trustee. 
2Atk.  150. 

2.  As  an  illustration  of  this  description 
of  a  resulting  trust,  may  be  mentioned  the 
case  of  a  contract  made  for  the  purchase  of 
a  real  estate ;  on  the  completion  of  the 
contract,  a  trust  immediately  results  to  the 
purchaser,  and  the  vendor  becomes  a  trustee 
for  him  till  the  conveyance  of  the  legal 
estate  is  made.  Again,  when  an  estate  is 
purchased  in  the  name  of  one  person,  and 
the  purchase  money  is  paid  by  another, 
there  is  a  resulting  trust  in  favor  of  the 
person  who  gave  or  paid  the  consideration. 
Willis  on  Tr.  55 ;  1  Cruise,  Dig.  tit.  12,  s. 
40,  41 ;  Ch.  Ca.  39  ;  9  Mod.  78 ;  7  Ves. 
725;  3  Hen.  &  Munf.  367;  1  Supp.  to 
Yes.  jr.  11 ;  Pow.  Mortg.  Index,  h.  t.;  2 
John.  Ch.  R.  409,  450 ;   3  Bibb,  R.  15, 
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506 ;  4  Munf.  B.  222 ;  1  John.  Ch.  Rep. 
450,  582 ;  Sugd.  on  Vend.  oh.  15,  s.  2  ;  2 
Cox,  Ch.  Rep.  03 ;  Bac.  Ab.  Trusts,  C  ; 
Bony.  Inst.  Index,  h.  t  Vide  Trusts; 
Use. 

Resulting  use,  estates.  One  which 
having  been  limited  by  deed,  expires  or 
cannot  vest  ;  it  then  returns  back  to  him 
who  raised  it,  after  such  expiration,  or 
during  such  impossibility. 

2.  When  the  legal  seisin  and  possession 
of  land  is  transferred  by  any  common  law 
conveyance,  and  no  use  is  expressly  de- 
clared, nor  any  consideration  nor  evidence 
of  intent  to  direct  the  use,  such  use  shall 
result  back  to  the  original  owner  of  the 
estate  ;  for  in  such  case,  it  cannot  be  sup- 
posed that  it  was  intended  to  give  away  the 
estate.  2  Bl.  Com.  335 ;  Cruise,  Dig.  t. 
11,  o.  4,  s.  20,  et  seq.;  Bac.  Tracts,  Bead, 
on  Stat,  of  Uses,  351 ;  Co.  Litt.  23,  a.; 
Id.  271,  a ;  2  Binn.  B.  387 ;  3  John.  B. 
396. 

BESUMPTION.  To  reassume ;  to  pro- 
mise again ;  as,  the  resumption  of  payment 
of  specie  by  the  banks  is  general.  It  also 
signifies  to  take  things  back ;  as  the  govern- 
ment has  resumed  the  possession  of  all  the 
lands  which  have  not  been  paid  for  according 
to  the  requisitions  of  the  law,  and  the  con- 
tract of  the  purchasers.    Cow.  Int.  h.  t. 

RETAIL.  To  sell  by  retail,  is  to  sell 
by  small  parcels,  and  not  in  the  gross.  5 
N.  8. 279. 

RETAILEB  OP  MERCHANDISE. 
One  who  deals  in  merchandise  by  selling  it 
in  smaller  quantities  than  he  buys,  gene- 
rally with  a  view  to  profit. 

TO  RETAIN,  practice.  To  engage  the 
services  of  an  attorney  or  counsellor  to 
manage  a  cause,  at  which  time  it  is  usual 
to  give  him  a  fee,  called  the  retaining  fee. 
The  act  by  which  the  attorney  is  authorized 
to  act  in  the  case  is  called  a  retainer. 

2.  Although  it  is  not  indispensable  that 
the  retainer  should  be  in  writing,  unless 
required  by  the  other  side,  it  is  very  expe- 
dient. It  is  therefore  recommended,  par- 
ticularly when  the  client  is  a  stranger,  to 
require  from  him  a  written  retainer,  signed 
by  himself;  and,  in  order  to  avoid  the  in- 
sinuation that  it  was  obtained  by  contri- 
vance, it  should  be  witnessed  by  one  or 
more  respectable  persons.  When  there  are 
several  plaintiffs,  it  should  be  signed  by  all, 
and  not  by  one  for  himself  and  the  others, 
especially  if  they  are  trustees  or  assignees 
of  a  bankrupt  or  insolvent    The  retainer 


should  also  state  whether  it  be  given  for  a 
general  or  a  qualified  authority.  Vide  the 
form  of  a  retainer  in  3  Chit.  Pr.  116, 

note  m. 

3.  There  is  an  implied  contract  on  the 
part  of  an  attorney  who  has  been  retained, 
that  he  will  use  due  diligence  in  the  course 
of  legal  proceedings,  but  it  is  not  an  under- 
taking to  recover  a  judgment.  Wright,  R. 
446.  An  attorney  is  bound  to  act  with  the 
most  scrupulous  honor,  he  ought  to  disclose 
to  his  client  if  he  has  any  adverse  retainer 
which  may  affect  his  judgment,  or  his 
client's  interest;  but  the  concealment  of 
the  fact  does  not  necessarily  imply  fraud. 
3  Mason's  B.  305 ;  2  Oreenl.  Ev.  §  139. 

RETAINER.  The  act  of  withholding 
what  one  has  in  one's  own  hands  by  virtue 
of  some  right. 

2.  An  executor  or  administrator  is  en- 
titled to  retain  in  certain  oases,  for  a  debt 
due  to  him  by  the  estate  of  a  testator  or 
intestate. 

3.  It  is  proposed  to  inquire,  1.  Who 
may  retain.  2.  Against  whom.  8.  On 
what  claims.  4.  What  amount  may  be 
retained. 

4. — I.  In  inquiring  who  may  retain,  it  is 
natural  to  consider,  1st.  Those  cases  where 
there  is  but  one  executor  or  administrator. 
2d.  Where  there  are  several,  and  one  of 
them  only  has  a  claim  against  the  estate  of 
the  deceased. 

5. — 1.  A  sole  executor  may  retain  in 
those  oases  where,  if  the  debt  had  been  due 
to  a  stranger,  such  stranger  might  have 
sued  the  executor  and  recovered  judgment ; 
or  where  the  executor  might,  in  the  due 
administration  of  the  estate,  have  paid  the 
same.  3  Burr.  1380.  He  may,  therefore, 
retain  a  debt  due  to  himself;  8  Bl.  Com. 
18;  or  to  himself  in  right  of  another;  8 
Burr.  1380 ;  or  to  another  in  trust  for  him ; 

2  P.  Wms.  298 ;  the  debt  may  be  retained 
when  administration  is  committed  to  another 
for  the  use  of  the  creditor  who  is  a  lunatic ; 

3  Bac.  Abr.  10,  n ;  Com.  Dig.  Administra- 
tion, C  2 ;  or  an  infant  entitled  to  adminis- 
tration. 4  Yes.  763.  An  executor  may 
retain  if  he  be  the  executor  of  the  first 
testator;  but  an  executor  of  one  of  the 
executors  of  the  first  testator,  the  other 
executor  being  still  living,  is  not  an  ex- 
ecutor of  the  first  testator,  and  therefore 
cannot  retain.  11  Yin.  Abr.  363.  An 
executor  may  retain  before  he  has  proved 
the  will,  and  if  he  die  after  having  inter- 
meddled with  the  goods  of  the  testator  and 
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before  probate,  his  executor  has  the  same 
power.  3  P.  Wms.  183,  and  note  B.:  11 
Vin.  Abr.  263. 

6. — 2.  Where  there  are  several  executors, 
and  one  has  a  claim  against  the  estate  of  the 
deceased,  he  may  retain  with  or  withont  the 
consent  of  the  others;  Off.  Ex.  33;  bnt 
where  several  of  them  have  debts  of  equal 
degree  they  can  retain  only  pro  rata,  Bao. 
Abr.  Executors,  A  9. 

7. — II.  Against  whom.    In  those  cases, 

1.  Where  the  deceased  was  alone  bound. 

2.  Where  he  was  bound  with  others.  8. 
Where  the  executor  of  the  obligee  is  also 
his  executor. 

8. — 1.  Where  the  deceased  was  sole 
obligor,  his  executor  may  clearly  retain. 

9. — 2.  Where  two  are  jointly  and  seve- 
rally bound,  and  one  of  them  appoints  the 
obligee  his  executor ;  Hob.  10  ;  2  Lev.  73 ; 
Bao.  Abr.  Executors,  A  9 ;  Com.  Dig.  Ad- 
ministration, CI;  or  the  obligee  takes  out 
letters  of  administration  to  him,  the  debt  is 
immediately  satisfied  by  way  of  retainer,  if 
the  executor  or  administrator  have  sufficient 
assets. 

10. — 3.  If  the  obligee  make  the  adminis- 
trator of  the  obligor  his  executor,  it  is  a 
discharge  of  the  debt,  if  the  administrator 
have  assets  of  the  estate  of  the  obligor ;  but 
if  he  have  fully  administered,  or  if  no  assets 
to  pay  the  debt  came  to  his  hands,  it  is  no 
discharge,  for  there  is  nothing  for  him  to 
retain.     8  Serg.  &  Bawle,  17. 

11. — HE.  On  what  claims,  1.  As  to 
the  priority  of  the  claim.  2.  As  to  its 
nature. 

12. — 1.  In  the  payment  of  the  debts  of 
a  decedent,  the  law  gives  a  preference  to 
certain  debts  over  others,  an  executor  can- 
not, therefore,  retain  his  debt,  while  there 
are  unpaid  debts  of  a  superior  degree,  be- 
cause if  he  could  have  brought  an  action  for 
the  recovery  of  his  claim,  he  could  not  have 
recovered  in  prejudice  of  such  a  creditor. 
5  Binn.  167;  Bao.  Ab.  Executors,  A  9; 
Com.  Dig.  Administration,  C  2 ;  1  Hayw. 
413.  He  may  retain  only  where  he  has 
superior  claim,  or  one  of  equal  degree.  3 
Bl.  Com.  18  ;  11  Vin.  Abr.  261 ;  Com.  Dig. 
Administration,  C  1.  And  in  a  case  where 
two  men  *ere  jointly  bound  in  a  bond,  one 
as  principal,  the  other  as  surety,  after  which 
the  principal  died  intestate,  and  the  surety 
took  out  administration  to  his  estate,  the 
bond  being  forfeited,  the  administrator  paid 
the  debt ;  it  was  held  he  could  not  retain  as 
a  specialty  creditor,  because  being  a  party 


to  the  bond  it  became  his  own  debt;  11 
Vin.  Abr.  265 ;  Godb.  149,  pi.  194 ;  but 
see  7  Serg.  &  Bawle,  9 ;  after  having  paid 
the  debt,  however,  he  became  a  simple  con- 
tract creditor,  and  might  retain  it  as  such. 
Com.  Dig.  Administration,  C  2,  n. 

13. — 2.  As  to  the  nature  of  the  claim  for 
which  an  executor  may  retain,  it  seems  that 
damages  which  are  in  their  nature  arbitrary 
cannot  be  retained,  because,  till  judgment, 
no  man  can  foretel  their  amount ;  such  are 
damages  upon  torts.  But  where  damages 
arise  from  the  breach  of  a  pecuniary  con- 
tract, there  is  a  certain  measure  for  them, 
and  such  damages  may  well  be  retained. 
2  Bl.  Bep.  965 ;  and  see  3  Munf.  222.  A 
debt  barred  by  the  aot  of  limitation  may  be 
retained,  for  the  executor  is  not  bound  to 
plead  the  aot  against  others,  and  it  shall, 
therefore,  not  operate  against  him.  1  Madd. 
Ch.  583. 

14. — IV.  What  amount  may  be  retained. 
1.  By  the  common  law  an  executor  is  enti- 
tled to  retain  his  debt  in  preference  to  all 
other  creditors  in  an  equal  degree.  3  Bl. 
Com.  18  ;  11  Vin.  Abr.  261.  This  he  might 
do,  because  he  is  to  be  placed  in  the  situa- 
tion of  the  most  vigilant  creditor,  who  by 
suing  and  obtaining  a  judgment  might  have 
obtained  a  preference.  Where,  however, 
the  executor  cannot,  by  bringing  suit,  obtain 
a  preference,  the  reason  seems  changed,  and 
therefore  in  Pennsylvania,  when  no  such 
preference  can  be  obtained,  the  executor  is 
entitled  to  retain  only  pro  rata  with  creditors 
of  the  same  class.  8  Serg.  &  Bawle,  17 ; 
5  Binn.  167.  A  creditor  cannot  obtain  a 
preference  by  bringing  suit  and  obtaining 
judgment  against  executors  in  the  following 
states,  namely:  Alabama;  4  Griff.  L.  B. 
582 ;  Connecticut ;  3  Griff.  L.  R.  75 ;  Illi- 
nois ;  Id.  422 ;  Louisiana ;  4  Griff.  L.  B. 
693;  Maine;  Id.  1004;  Maryland;  Id. 
938 ;  Massachusetts ;  3  Griff.  L.  R.  516 ; 
Mississippi ;  4  Griff.  L.  B.  669 ;  Missouri ; 
Id.  625 ;  New  Hampshire ;  3  Griff.  L.  R. 
46 ;  Ohio ;  Id.  402 ;  Pennsylvania ;  Id.  262 ; 
8  Serg.  &  Bawle,  17 ;  5  Binn.  167 ;  Rhode 
Island ;  3  Griff.  L.  R.  114 ;  South  Carolina ; 
4  Griff.  L.  R.  860 ;  Vermont ;  3  Griff.  L. 
R.  20.  Such  a  preference  can  be  given  by 
the  laws  of  the  following  states,  namely : 
Delaware ;  4  Griff.  L.  R.  1064 ;  Kentucky ; 
Id.  1135  ;  North  Carolina ;  3  Griff.  L.  R. 
221;  New  Jersey;  4  Griff.  L.  R.  1282; 
New  York ;  3  Griff.  L.  R.  141 ;  Tennessee ; 
4  Griff.  L.  R.  791 ;  Virginia ;  3  Griff.  L. 
R.  360.    In  Georgia ;  3  Griff.  L.  R.  444 : 
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and    Indiana ;    Id.  467  ;    the    matter    is 
doubtful. 

15. — 2.  Where  the  estate  is  solvent  an 
executor  may  of  oourse  retain  for  the  whole 
of  his  debt,  with  interest. 

Retainer,  practice.  The  act  of  a  client, 
by  which  he  engages  an  attorney  or  counsel- 
lor to  manage  a  cause,  either  by  prosecuting 
it,  when  he  is  plaintiff,  or  defending  it,  when 
he  is  defendant. 

2.  "  The  effect  of  a  retainer  to  prosecute 
or  defend  a  suit,"  says  Professor  Greenleaf ; 
Ev.  vol.  ii.  §  141;  "is  to  confer  on  the 
attorney  all  the  powers  exercised  by  the 
forms  and  usages  of  the  courts,  in  which  the 
suit  is  pending.  He  may  receive  payment ; 
may  bring  a  second  suit  after  being  non- 
suited in  the  first  for  want  of  formal  proof; 
may  sue  a  writ  of  error  on  the  judgment ; 
may  discontinue  the  suit;  may  restore  an 
action  after  a  non  pros;  may  claim  an  ap- 
peal, and  bind  his  client  in  his  name  for  the 
prosecution  of  it ;  may  submit  the  suit  to 
arbitration ;  may  sue  out  an  alias  execution ; 
may  receive  livery  of  seisin  of  land  taken 
by  an  extent ;  may  waive  objections  to  evi- 
dence, and  enter  into  stipulation  for  the 
admission  of  facts  or  conduct  of  the  trial ; 
and  for  release  of  bail ;  may  waive  the  right 
of  appeal,  review,  notice,  and  the  like,  and 
confess  judgment.  But  he  has  no  authority 
to  execute  a  discharge  of  a  debtor,  but  upon 
the  actual  payment  of  the  full  amount  of 
the  debt,  and  that  in  money  only ;  nor  to 
release  sureties;  nor  to  enter  a  retraxit; 
nor  to  act  for  the  legal  representatives  of 
his  deceased  client ;  nor  to  release  a  witness." 

RETAINING  FEE.  A  fee  given  to 
counsel  on  being  consulted  in  order  to 
in-?ur3  his  future  services. 

RETAKING.  The  taking  one's  goods, 
vi.V,  child,  &c,  from  another,  who  without 
ri^V,  \KX3  taken  possession  thereof.  Yide 
Ricaption ;  Rescue. 

RETALIATION.  The  act  by  which  a 
nation  or  individual  treats  another  in  the 
same  manner  that  the  latter  has  treated  them. 
For  example,  if  a  nation  should  lay  a  very 
heavy  tariff  on  American  goods,  the  United 
States  would  be  justified  in  return  in  laying 
heavy  duties  on  the  manufactures  and  pro- 
ductions of  such  country.  Vatt.  Dr.  des  Gens, 
liv.  2,  c.  18,  §  341.     Vide  Lex  talionis. 

RETENTION,  Scottish  law.  The  right 
which  the  possessor  of  a  movable  has  of 
holding  the  same  until  he  shall  be  satisfied 
for  his  claim  either  against  such  movable 
or  the  owner  of  it ;  a  lien. 


2.  The  right  of  retention  is  of  two 
kinds,  namely,  special  or  general.  1.  Special 
retention  is  the  right  of  withholding  or 
retaining  property  or  goods  which  are  in 
one's  possession  under  a  contract,  till  in- 
demnified for  the  labor  or  money  expended 
on  them.  2.  General  retention  is  the 
right  to  withhold  or  detain  the  property 
of  another,  in  respect  of  any  debt  which 
happens  to  be  due  by  the  proprietor  to  the 
person  who  has  the  custody;  or  for  a 
general  balance  of  accounts  arising  on  a 
particular  train  of  employment.  2  Bell's 
Com.  90,  91,  5th  ed.     Vide  Lien. 

RETORNO  HABENDO.  The  name 
of  a  writ  issued  to  compel  a  party  to  return 
property  which  has  been  adjudged  to  the 
other  in  an  action  of  replevin.  Vide  Writ 
pro  retorno  habendo. 

RETORSION,  war.  The  name  of  the 
act  employed  by  a  government  to  impose 
the  same  hard  treatment  on  the  citizens  or 
subjects  of  a  state,  that  the  latter  has  used 
towards  the  citizens  or  subjects  of  the 
former,  for  the  purpose  of  obtaining  the 
removal  of  obnoxious  measures.  Vattel, 
liv.  2,  c.  18,  §  341 ;  De  Martens,  Precis, 
liv.  8,  c.  2,  §  254 ;  Kliiber,  Droit  des  Gens, 
s.  2,  o.  1,  §234 ;  Mann.  Comm.  105. 

2.  Retorsion  signifies  also  the  act  by 
which  an  individual  returns  to  his  adver- 
sary evil  for  evil;  as,  if  Peter  call  Paul 
thief,  and  Paul  says  you  are  a  greater 
thief. 

TO  RETRACT.  To  withdraw  a  pro- 
position or  offer  before  it  has  been  accepted. 

2.  This  the  party  making  it  has  a  right 
to  do  as  long  as  it  has  not  -been  accepted ; 
for  no  principle  of  law  or  equity  can,  under 
these  circumstances,  require  him  to  perse- 
vere in  it. 

3.  The  retraction  may  be  express,  as 
when  notice  is  given  that  the  offer  is  with- 
drawn; or,  tacit  as  by  the  death  of  the 
offering  party,  or  his  inability  to  complete 
the  contract;  for  then  the  consent  of  one 
of  the  parties  has  been  destroyed,  before 
the  other  has  acquired  any  existence; 
there  can  therefore  be  no  agreement.  16 
TouU.  55. 

4.  After  pleading  guilty,  a  defendant 
will,  in  certain  cases  where  he  has  entered 
that  plea  by  mistake  or  in  consequence  of 
some  error,  be  allowed  to  retract  it.  But 
where  a  prisoner  pleaded  guilty  to  a  charge 
of  larceny,  and  sentence  has  'been  passed 
upon  him,  he  will  not  be  allowed  to  re- 
tract his  plea,  and  plead  not  guilty.     9  C. 
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&  P.  346;  S.  C.  38  E.  C.  L.  K.  146; 
Dig.  12,  4,  5. 

RETRAXIT,  practice.  The  act  by 
which  a  plaintiff  withdraws  his  suit ;  it  is 
so  called  from  the  fact  that  this  was  the 
principal  word  used  when  the  law  entries 
were  in  Latin. 

2.  A  retraxit  differs  from  a  nonsuit; 
the  former  being  the  act  of  the  plaintiff 
himself,  for  it  cannot  even  be  entered  by 
attorney ;  8  Co.  58 ;  3  Salk.  245 ;  8  P.  S. 
R.  157, 163 ;  and  it  must  be  after  declara- 
tion filed ;  8  Leon.  47 ;  8  P.  S.  R.  163 ; 
while  the  latter  occurs  in  consequence  of 
the  neglect  merely  of  the  plaintiff.  A 
retraxit  also  differs  from  a  nolle  prosequi. 
(q.  v.)  The  effect  of  a  retraxit  is  a  bar  to 
ail  actions  of  a  like  or  a  similar  nature; 
Bac.  Ab.  Nonsuit,  A ;  a  nolle  prosequi  is 
not  a  bar  even  in  a  criminal  prosecution.  2 
Mass.  R.  172.  Vide  2  Sell.  Pr.  338 ;  Bac. 
Abr.  Nonsuit ;  Com.  Dig.  Pleader,  X  2. 
Vide  article  Judgment  of  retraxit. 

RETRIBUTION.  1.  That  which  is 
given  to  another  to  recompense  him  for 
what  has  been  received  from  him ;  as  a  rent 
for  the  hire  of  a  house.  2.  A  salary  paid 
to  a  person  for  his  services.  3.  The  distri- 
bution of  rewards  and  punishments. 

RETROCESSION,  civil  law.  When 
the  assignee  of  heritable  rights  conveys  his 
rights  back  to  the  cedent,  it  is  called  a 
retrocession.  Erskine,  Prin.  B.  3,  t.  5,  n. 
1 ;  Diet,  de  Jur.  h.  t. 

RETROSPECTIVE.  Looking  back- 
wards. 

2.  This  word  is  usually  applied  to  those 
acts  of  the  legislature,  which  are  made  to 
operate  upon  some  subject,  contract  or 
crime  which  existed  before  the  passage  of 
the  aots,  and  they  are  therefore  called 
retrospective  laws.  These  laws  are  gene- 
rally unjust,  and  are,  to  a  certain  extent, 
forbidden  by  that  article  in  the  constitution 
of  the  United  States,  which  prohibits  the 
passage  of  ex  post  facto  laws  or  laws  im- 
pairing contracts. 

3.  The  right  to  pass  retrospective  laws, 
with  the  exceptions  above  mentioned,  exists 
in  the  several  states,  according  to  their  own 
constitutions,  and  become  obligatory  if  not 
prohibited  by  the  latter.  4  S.  &  R.  364 ; 
8  Dill.  R.  396 ;  1  Bay,  R.  179 ;  7  John. 
R.  477  ;  vide  4S.  &  R.  403  ;  1  Binn.  R. 
601 ;  3  S.  &  R.  169 ;  2  Cranch.  R.  272 ;  2 
Pet.  414;  8  Pet.  110;  11  Pet.  420;  1 
Bald.  R.  74 ;  5  Penn.  St.  R.  149. 

4.  An  instance  may  be  found  in  the 


laws  of  Connecticut.  In  1795,  the  legis~ 
lature  passed  a  resolve,  setting  aside  a 
decree  of  a  court  of  probate  disapproving 
of  a  will  and  granted  a  new  hearing;  it 
was  held  that  the  resolve  not  being  against 
any  constitutional  principle  in  that  state, 
was  valid.  3  Ball.  386.'  And  in  Pennsyl- 
vania a  judgment  was  opened  by  the  act  of 
April  1, 1837,  which  Was  holden  by  the 
supreme  court  to  be  constitutional.  2 
Watts  &Serg.  271,. 

5.  Laws  should  never  be  considered  as 
applying  to  oases  which  arose  previously  to 
their  passage,  unless  the  legislature  have 
clearly  declared  such  to  be  their  intention. 
12  L.  R.  352  Vide  Barringt.  on  the  Stat. 
466,  n. ;  7  John.  R.  477 ;  1  Kent,  Com. 
455;  Tayl.  Civil  Law,  168  ;  Code,  1,14, 7; 
Bracton,  lib.  4,  fo.  228 ;  Story,  Cods.  §  1393; 
1  McLean,  Rep.  40 ;  1  Meigs,  Rep.  437  ; 
3  Dall.  391 ;  1  Blackf.  R.  193 ;  2  Gallis. 
R.  189  ;  1  Yerg.  R.  360  ;  5  Yerg.  R.  320 ; 
12  S.  &  R.  330 ;  and  see  Ex  post  facto. 

RETURN,  contracts,  remedies.  Persons 
who  are  beyond  the  sea  are  exempted  from 
the  operation  of  the  statute  of  limitations 
of  Pennsylvania,  and  of  other  states,  till 
after  a  certain  time  has  elapsed  after  their 
returning.  As  to  what  shall  be  considered 
a  return,  see  14  Mass.  203  ;  1  Gall.  342 ; 
3  Johns.  263  ;  3  Wils.  145 ;  2  Bl.  Rep. 
723 ;  3  Littell's  Rep.  48  ;  1  Harr.  &  Johns. 
89,  350 ;  17  Mass.  180. 

Return  bay.  A  day  appointed  by  law 
when  all  writs  are  to  be  returned  which 
have  issued  since  the  preceding  return  day. 
The  sheriff  is  in  general  not  required  to 
return  his  writ  until  the  return  day.  After 
that  period  he  may  be  ruled  to  make  a 
return. 

Return  of  writs,  practice.  A  short 
account,  in  writing,  made  by  the  sheriff,  or 
other  ministerial  officer,  of  the  manner  in 
which  he  has  executed  a  writ.  Steph.  on 
PI.  24. 

2.  It  is  the  duty  of  such  officer  to 
return  all  writs  on  the  return  day  ;  on  his 
neglecting  to  do  so,  a  rule  may  be  obtained 
on  him  to  return  the  writ,  and,  if  he  do  not 
obey  the  rule,  he  may  be  attached  for  con- 
tempt. See  19  Vin.  Ab.  171 ;  Com.  Dig. 
Return  ;  2  Lilly's  Abr.  476  ;  Wood.  b.  1 , 
c.  7  ;  1  Penna.  R.  497  ;  1  Rawle,  R.  520 ; 
3  Yeates,  17  ;  3  Yeates,  47  ;  1  Dall.  439. 

REUS,  civil  law.  This  word  has  two 
different  meanings.  1.  A  party  to  a  suit, 
whether  plaintiff  or  defendant ;  Reus  est  qw 
cum  altero  litem  contestatem  habet,  sive  i 
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egit,  sive  cum  to  actum  est.  2.  A  party  to 
a  contract;  reus  credendi  is  be  to  whom 
something  is  due,  by  whatever  title  it  may 
be  j  reus  debendi  is  he  who  owes,  for  what- 
ever cause.     Poth.  Pand.  lib.  50,  h.  t. 

REVENDICATION,  civil  and  French 
law.  An  action  by  which  a  man  demands 
a  thing  of  which  he  claims  to  be  owner.  It 
applies  to  immovables  as  well  as  movables ; 
to  corporeal  or  incorporeal  things.  Merlin, 
R6pcrt.  h.  t. 

2.  By  the  civil  law,  he  who  has  sold 
goods  for  cash  or  on  credit  may  demand 
them  back  from  the  purchaser,  if  the 
purchase-money  is  not  paid  according  to 
contract.  The  action  of  revendication  is 
used  for  this  purpose.  See  an  attempt  to 
introduce  the  principle  of  revendication 
into  our  law,  in  2  Hall's  Law  Journal,  181. 

3.  Revendication,  in  another  sense,  cor- 
respond^ very  nearly,  to  the  stoppage  in 
transitu  (q.  v.)  of  the  common  law.  It  is 
used  in  that  sense  in  the  Code  de  Commerce, 
art.  577.  Revendication,  says  that  article, 
can  take  place  only  when  the  goods  sold 
are  on  the  way  to  their  place  of  destination, 
whether  by  land  or  water,  and  before  they 
have  been  received  into  the  warehouse  of 
the  insolvent,  (failli,)  or  that  of  his  factor 
or  agent,  authorized  to  sell  them  on  account 
of  the  insolvent.  See  Dig.  14, 4, 15 :  Dig. 
18, 1, 19,  53 ;  Dig.  19, 1, 11. 

REVENUE.  The  income  of  the  govern- 
ment, arising  from  taxation,  duties,  and  the 
like ;  and,  according  to  some  correct  lawyers, 
under  the  idea  of  revenue  is  also  included 
the  proceeds  of  the  sale  of  stocks,  lands, 
and  other  property  owned  by  the  govern- 
ment. Story,  Const  §  877.  Vide  Money 
Bills.  By  revenue  is  also  understood  the 
income  of  private  individuals  and  corpora- 
tions. 

REVERSAL,  international  law.  First. 
A  declaration  by  which  a  sovereign  pro- 
mises that  he  will  observe  a  certain  order, 
or  certain  conditions,  which  have  been  once 
established,  notwithstanding  any  changes 
that  may  happen  to  cause  a  deviation  there- 
from; as,  for  example,  when  the  French 
court,  consented  for  the  first  time,  in  1745, 
to  grant  to  Elizabeth,  the  Czarina  of  Russia, 
the  title  of  empress,  exacted  as  a  reversal, 
a  declaration  purporting  that  the  assumption 
of  the  title  of  an  imperial  government,  by 
Russia,  should  .not  derogate  from  the  rank 
which  France  had  held  towardsTier.  Secondly. 
Those  letters  are  also  termed  reversals, 
TAtterw  ReversaltSy  by  which  a  sovereign 


declares  that,  by  a  particular  act  of  his,  he 
does  not  mean  to  prejudice  a  third  power. 
Of  this  we  have  an  example  in  history : 
formerly,  the  emperor  of  Germany,  whose 
coronation,  according  to  the  golden  ball, 
ought  to  have  been  solemnized  at  Aix-la- 
Chapelle,  gave  to  that  city,  when  he  was 
crowned  elsewhere,  reversals,  by  which  he 
declared  that  such  coronation  took  place 
without  prejudice  to  its  rights,  and  without 
drawing  any  consequences  therefrom  for 
the  future. 

TO  REVERSE,  practice.  The  decision 
of  a  superior  court  by  which  the  judgment, 
sentence  or  decree  of  the  inferior  court  is 
annulled. 

2.  After  a  judgment,  sentence  or  decree 
has  been  rendered  by  the  court  below,  a 
writ  of  error  may  be  issued  from  the  supe- 
rior to  the  inferior  tribunal,  when  the  record 
and  all  proceedings  are  sent  to  the  supreme 
court  on  the  return  to  the  writ  of  error. 
When,  on  the  examination  of  the  record, 
the  superior  court  gives  a'  judgment  dif- 
ferent from  the  inferior  court,  they  are  said 
to  reverse  the  proceeding.  As  to  the 
effect  of  a  reversal,  see  9  C.  &  P.  513 ;  S. 
C.  38  E.  C.  L.  Rep.  201. 

REVERSION,  estates.  The  residue  of 
an  estate  left  in  the  grantor,  to  commence 
in  possession  after  the  determination  ef 
some  particular  estate  granted  out  by  him ; 
it  is  also  defined  to  be  the  return  of  land  to 
the  grantor,  and  his  heirs,  after  the  grant  is 
over.    Co.  Litt.  142,  b. 

2.  The  reversion  arises  by  operation  of 
law,  and  not  by  deed  or  will,  and  it  is  a 
vested  interest  or  estate,  and  in  this  it  dif- 
fers from  a  remainder,  which  can  never  be 
limited  unless  by  either  deed  or  devise.  2 
Bl.  Comm.  175;  Cruise,  Dig.  tit.  17; 
Plowd.  151 ;  4  Kent,  Comm.  349 ;  19  Vin. 
Ab.  217 ;  4  Com.  Dig.  27 ;  7  Com.  Dig. 
289 ;  1  Bro.  Civil  Law,  213  ;  Wood's  Inst. 
151 ;  2  Lill.  Ab.  483.  A  reversion  is  said 
to  be  an  incorporeal  hereditament.  Vide  4 
Kent,  Com.  354.  See,  generally,  1  Hill. 
Ab.  c.  52,  p.  418  ;  2  Bouv.  Inst.  n.  1850, 
et  seq. 

REVERSIONER,  estates.  One  entitled 
to  a  reversion. 

2.  Although  not  in  actual  possession, 
the  reversioner  having  a  vested  interest  in 
the  reversion,  is  entitled  to  his  action  for 
an  injury  done  to  the  inheritance.  4  Burr. 
2141.  The  reversioner  is  entitled  to  the 
rent,  and  this  important  incident  passes 
with  a  grant  or  assignment  of  the  rever- 
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sum.  It  is  not  inseparable  from  it,  and 
may  be  severed  and  excepted  out  of  the 
grant  by  special  words.  Go.  Litt.  143,  a, 
151,  a,  b ;  Cruise,  Digest,  1. 17,  s.  19. 

RE  VERSOR,  law  of  Scotland.  A  debtor 
who  makes  a  wadset,  and  to  whom  the  right 
of  reversion  is  granted.  Ersk.  Pr.  L.  Scotl. 
B.  2,  t.  8,  sect.  1.  A  reversioner.  Jacob, 
L.  D.  h.  t. 

REVERTER.  Reversion.  A  formedon 
in  reverter  is  a  writ  which  was  a  proper  re- 
medy when  the  donee  in  tail  or  issue  died 
without  issue  and  a  stranger  abated ;  or  they 
who  were  seised  by  force  of  the  entail  dis- 
continued the  same.  Bac.  Ab.  Formedon, 
A3. 

REVIEW,  practice.  A  second  examina- 
tion of  a  matter.  For  example,  by  the 
laws  of  Pennsylvania,  the  courts  having 
jurisdiction  of  the  subject  may  grant  an 
order  for  a  view  of  a  proposed  road ;  the 
viewers  make  a  report,  which  when  con- 
firmed by  the  court  would  authorize  the 
laying  out  of  the  same.  After  this,  by 
statutory  provision,  the  parties  may  apply 
for  a  review,  or  second  examination;  and 
the  last  viewers  may  make  a  different  report. 
For  the  practice  of  reviews,  in  chancery, 
the  reader  is  referred  to  Bill  of  Review,  and 
the  cases  there  cited. 

REVIVAL,  contracts.  An  agreement  to 
renew  the  legal  obligation  of  a  just  debt, 
after  it  has  been  barred  by  the  act  of  limita- 
tion or  lapse  of  time,  is  called  its  revival. 
Vide  Promise. 

Revival,  practice.  The  aot  by  which  a 
judgment,  which  has  lain  dormant  or  with- 
out any  action  upon  it  for  a  year  and  a  day, 
is,  at  common  law,  again  restored  to  its 
original  foroe. 

REVIVE,  practice.  When  a  judgment 
is  more  than  a  day  and  a  year  old,  no  exe- 
cution can  issue  upon  it  at  common  law ; 
but  till  it  has  been  paid,  or  the  presumption 
arises  from  lapse  of  time,  that  it  has  oeen 
satisfied,  it  may  be  revived  and  have  all  its 
original  force,  which  was  merely  suspended. 
This  may  be  done  by  a  scire  facias  y  or  an 
action  of  debt  on  the  judgment.  Vide  Scire 
facias;  Wakening. 

REVIVOR.  The  name  of  a  bill  in  chan- 
cery used  to  renew  an  original  bill  which 
for  some  reason  has  become  inoperative. 
Vide  Bill  of  Revivor. 

REVOCATION.  The  act  by  which  a 
person  having  authority,  calls  back  or 
annuls  a  power,  gift,  or  benefit,  which  had 
been  bestowed  upon  another.    For  example, 


a  testator  may  revoke  his  testament ;  a  con- 
stituent may  revoke  his  letter  of  attorney ; 
a  grantor  may  revoke  a  grant  made  by 
him,  when  he  has  reserved  the  power  in 
the  deed. 

2.  Revocations  are  expressed  or  implied. 
An  express  revocation  of  a  will  must  be  as 
formal  as  the  will  itself.  2  Ball.  289 ;  2 
Yeates,  R.  170.  But  this  is  not  the  rule  in 
all  the  states.  See  2  Conn.  Rep.  67 ;  2  Nott 
&  McCord,  Rep.  485 ;  14  Mass.  208 ;  1 
Harr.  &  McHenry,  R.  409  ;  Cam.  &  Norw. 
Rep.  174 ;  2  Marsh.  Rep.  17. 

3.  Implied  revocations  take  place,  by 
marriage  and  birth  of  a  child,  by  the  Eng- 
lish law.  4  Johns.  Ch.  R.  506,  and  the 
oases  there  cited  by  Chancellor  Kent.  1 
Wash.  Rep.  140 ;  3  Call,  Ren.  341 ;  Cooper's 
Just.  497,  and  the  cases  there  cited.  In 
Pennsylvania,  marriage  or  birth  of  a  child, 
is  a  revocation  as  to  them.  SBinn.  498. 
A  woman's  will  is  revoked  by  her  sub- 
sequent marriage,  If  she  dies  before  her 
husband.    Cruise,  Big.  tit.  38,  c.  6,  s.  51. 

4.  An  alienation  of  the  estate  by  the 
devisor,  has  the  same  effect  of  revoking  a 
will.  1  Roll.  Ab.  615.  See,  generally,  as 
to  revoking  wills,  Lovelass  on  Wills,  ch.  3, 
p.  177  j  Fonbl.  Eq.  0.  2,  s.  1 ;  Roberts  on 
Wills,  ch.  2,  part  1. 

5.  Revocation  of  wills  may  be  effected, 
1.  By  cancellation  or  obliteration.  2.  By 
a  subsequent  testamentary  disposition.  3. 
By  an  express  revocation  contained  in  a  will 
or  codicil,  or  in  any  other  distinct  writing. 
4.  By  the  republication  of  a  prior  will ;  by 
presumptive  or  implied  revocation.  Williams 
on  Wills,  67  ;  3  Lorn,  on  Ex'rs,  59.  Vide 
Domat,  Loix  Civ.  liv.  3,  t.  1,  s.  5. 

6.  The  powers  and  authority  of  an  at- 
torney or  agent  may  be  revoked  or  deter- 
mined by  the  acts  of  the  principal ;  by  the 
acts  of  the  attorney  or  agent ;  and  by  opera- 
tion of  law. 

7. — 1.  By  the  acts  of  the  principal, 
which  may  be  express  or  implied.  An  ex- 
press revocation  is  made  by  a  direct  and 
formal  and  public  declaration,  or  by  an  in- 
formal writing,  or  by  parol.  An  implied 
revocation  takes  place  when  such  circum- 
stances occur  as  manifest  the  intention  of 
the  principal  to  revoke  the  authority ;  such, 
for  example,  as  the  appointment  of  another 
agent  or  attorney  to  perform  acts  which  are 
incompatible  with  the  exercise  of  the  power 
formerly  given  to  another ;  but  this  pre- 
sumption arises  only  when  there  is  such 
incompatibility,  for  if  the  original  agent  has 
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a  general  authority,  and  the  second  only 
a  special  power,  the  revocation  will  only 
operate  pro  tanto.  The  performance  by  the 
principal  himself  of  the  act  which  he  has 
authorized  to  be  done  by  his  attorney,  is 
another  example  ;  as,  if  the  authority  be  to 
oollect  a  debt,  and  afterwards  the  principal 
receive  it  himself. 

8. — 2.  The  renunciation  of  the  agency 
by  the  attorney  will  have  the  same  effect  to 
determine  the  authority. 

9. — 3 .  A  revocation  of  an  authority  takes 
place  by  operation  of  law.  This  may  bo 
done  in  various  ways :  1st.  When  the 
agency  terminates  by  lapse  of  time;  as, 
when  it  is  created  to  endure  for  a  year,  it 
expires  at  the  end  of  that  period ;  or  when 
a  letter  of  attorney  is  given  to  transact  the 
constituent's  business  during  his  absence, 
the  power  ceases  on  his  return.  Poth.  du 
Mandat,  n.  119  ;  Poth.  Ob.  n.  500. 

10. — 2d.  When  a  change  of  condition  of 
the  principal  takes  place,  so  that  he  is  ren- 
dered incapable  of  performing  the  act  him- 
self, the  power  he  has  delegated  to  another 
to  do  it  must  cease.  Liverm.  Ag.  306  ;  8 
Wheat.  R.  174.  If  an  unmarried  woman 
give  a  power  of  attorney,  and  afterwards 
marry,  the  marriage  does,  ipso  facto,  operate 
as  a  revocation  of  the  authority ;  2  Kent, 
Com.  645,  3d  edit.  Story  Bailm.  §  206 ; 
Story,  Ag.  §  481 ;  5  East,  R.  206  ;  or,  if  the 
principal  become  insane,  at  least  after  the 
establishment  of  the  insanity  by  an  inquisi- 
tion. 8  Wheat.  R.  174, 201  to  204.  When 
the  principal  becomes  a  bankrupt,  his  power 
of  attorney,  in  relation  to  property  or  rights 
of  which  he  was  divested  by  the  bankruptcy, 
is  revoked  by  operation  of  law.  2  Kent, 
Com.  644,  3d  edit.;  16  East,  R.  382. 

11. — 3d.  The  death  of  the  principal  will 
also  have  the  effect  of  a  revocation  of  the 
authority.  Co.  Litt.  52 ;  Paley,  Ag.  by 
Lloyd,  185 ;  2  Liverm.  Ag.  301 ;  Story, 
Ag.  §  488  ;  Story,  Bailm.  §  203  ;  Bac.  Ab. 
Authority,  E  ;  2  Kent,  Com.  454,  3d  edit.; 
3  Chit.  Com.  Law,  223. 

12. — 4th.  When  the  condition  of  the 
agent  or  attorney  has  so  ohanged  as  to  ren- 
der him  incapable  to  perform  his  obligation 
towards  the  principal.  When  a  married 
woman  is  prohibited  by  her  husband  from 
the  exercise  of  an  authority  given  to  her,  it 
thereby  determines.  When  the  agent  be- 
comes a  bankrupt,  his  authority  is  so  far 
revoked,  that  he  cannot  receive  any  money 
on  account  of  his  principal ;  5  B.  &  Aid. 
27;  Story,  Bailm.  §  211;  2  Keitf,  Com. 


645,  3d  edit. ;  but  for  certain  other  pur- 
poses, the  bankruptcy  of  the  agent  does  not 
operate  as  a  revocation.  3  Meriv.  322; 
Story,  Ag.  §  486.  The  insanity  of  the 
agent  would  render  him  unfit  to  act  in  the 
business  of  the  agency,  and  would  deter- 
mine his  authority. 

13. — 5th.  The  death  of  the  agent  of 
course  put  an  end  to  the  agency.  Iitt. 
§66. 

14. — 6th.  The  extinction  of  the  subject- 
matter  of  the  agency,  or  of  the  principal's 
power  over  it,  or  the  complete  execution  of 
the  trust  confided  to  the  agent,  will  put  an 
end  to  and  determine  the  agency. 

15.  It  must  be  remembered  that  an 
authority,  coupled  with  an  interest,  cannot 
be  revoked  either  by  the  acts  of  the  princi- 
pal, or  by  operation  of  law.  2  Mason's  R. 
244,  342 ;  8  Wheat.  R.  170  ;  1  Pet.  R.  1 ; 
2  Esp.  R.  565 ;  10  B.  &  Cr.  731 ;  Story, 
Ag.  §477,483. 

16.  It  is  true  in  general,  a  power  ceases 
with  the  life  of  the  person  making  it ;  but 
if  the  interest  or  estate  passes  with  the 
power,  and  vests  in  the  person  by  whom  the 
power  is  exercised,  such  person  acts  in  his 
own  name.  The  estate  being  in  him,  passes 
from  him  by  a  conveyance  in  his  own  name 
He  is  no  longer  a  substitute  acting  in  the 
name  of  another,  but  is  the  principal  acting  in 
his  own  name,  in  pursuance  of  powers  which 
limit  the  estate.  The  legal  reason  which 
limits  the  power  to  the  life  of  the  person 
giving  it,  exists  no  longer,  and  the  rule 
ceases  with  the  reason  on  which  it  is  founded. 
8  Wheat.  R.  174. 

17.  The  revocation  of  the  agent  is  a 
revocation  of  any  substitute  he  may  have 
appointed.  Poth.  Mandat,  n.  112;  2 
Liverm.  Ag.  307 ;  Story,  Ag.  §  469.  But 
in  some  cases,  as  in  the  case  of  the  master 
of  a  ship,  his  death  does  not  revoke  the 
power  of  the  mate  whom  he  had  appointed ; 
and  in  some  oases  of  public  appointments, 
on  the  death,  or  removal  of  the  principal 
officer,  the  deputies  appointed  by  him  are, 
by  express  provisions  in  the  laws,  autho- 
rized to  continue  in  the  performance  of  their 
duties. 

18.  The  time  when  the  revocation  takes 
effect  must  be  considered,  first,  with  regard  < 
to  the  agent,  and  secondly,  as  it  affects  third 
persons.  1.  When  the  revocation  can  be 
lawfully  made,  it  takes  effect,  as  to  the 
agent,  from  the  moment  it  is  communicated 
to  him.  2.  As  to  third  persons,  the  revo- 
cation has  no  effect  until  it  is  made  known 
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to  them;  if,  therefore,  an  agent,  knowing 
of  the  revocation  of  his  authority,  deal  with 
a  third  person  in  the  name  of  his  late  prin- 
cipal, when  such  person  was  ignorant  of  the 
revocation,  both  the  agent  and  the  principal 
will  he  bound  by  his  acts.  Story,  Ag.  §  470 ; 
2  Liverm.  Ag.  306 ;  2  Kent,  Com.  644,  8d 
edit.;  Paley,  Ag.  by  Lloyd,  108,  570; 
Story,  Bailm.  §  208 ;  5  T.  R.  215.  A  note 
or  bill  signed,  accepted  or  indorsed  by  a 
clerk,  after  his  discharge,  who  had  been 
authorized  to  sign,  indorse,  or  accept  bills 
and  notes  for  his  principal  while  in  his  em- 
ploy, will  be  binding  upon  the  latter,  unless 
notice  has  been  given  of  his  discharge  and 
the  revocation  of  his  authority.  3  Chit. 
Com.  Law,  197. 

REVOCATUR.  Recalled.  This  word 
is  used  when  a  judgment  is  annulled  for  an 
error  in  fact,  the  judgment  is  then  said  to 
be  recalled,  revocatur;  and  not  reversed, 
which  is  the  word  used  when  a  judgment  is 
annulled  for'  an  error  in  law.  Tidd's  Pr. 
1126. 

REVOLT,  arm.  law.  The  act  of  con- 
gress of  April  30,  1790,  s.  8,  1  Story's 
L.  U.  S.  84,  punishes  with  death  any  sea- 
man who  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  or  prevent 
his  fighting  in  defence  of  his  ship,  or  goods 
committed  to  his  trust,  or  shall  make  a 
revolt  in  the  ship.  What  is  a  revolt  is  not 
defined  in  the  act  of  congress,  nor  by  the 
common  law;  it  was  therefore  contended, 
that  it  could  not  be  deemed  an  offence  for 
which  any  person  could  be  punished.  1 
Pet.  R.  118. 

2.  In  a  case  which  occurred  in  the  cir- 
cuit court  for  the  eastern  district  of  Penn- 
sylvania, the  defendants  were  charged  with 
an  endeavour  to  make  a  revolt.  The  judges 
sent  up  the  case  to  the  supreme  court  upon 
a  certificate  of  division  of  opinion  of  the 
judges,  as  to  the  definition  of  the  word 
revolt.  4  W.  C.  C.  R.  528.  The  opinion 
of  the  supreme  court  was  delivered  by 
Washington,  J.,  and  is  in  these  words : — 

"  This  case  comes  before  the  court  upon 
a  certificate  of  division  of  the  opinion  of 
the  judges  of  the  circuit  court  for  the  east- 
ern district  of  Pennsylvania,  upon  the  fol- 
lowing point  assigned  by  the  defendants  as 
a  reason  in  arrest  of  judgment,  viz.  '  that 
the  act  of  congress  does  not  define  the 
offence  of  endeavoring  to  make  a  revolt; 
and  it  is  not  competent  to  the  court  to  give 
a  judicial  definition  of  an  offence  heretofore 
unknown.' 


"  This  court  is  of  opinion  that  although 
the  act  of  congress  does  not  define  this 
offence,  it  is  nevertheless,  competent  to  the 
court  to  give  a  judicial  definition  of  it.  We 
think  that  the  offence  consists  in  the  en- 
deavor of  the  crew  of  a  vessel,  or  any  one 
or  more  of  them,  to  overthrow  the  legiti- 
mate authority  of  her  commander,  with  in- 
tent to  remove  him  from  his  command ;  or 
against  his  will  to  take  possession  of  the 
vessel  by  assuming  the  government  and 
navigation  of  her ;  or  by  transferring  their 
obedience  from  the  lawful  commander  to 
some  other  person."  11  Wheat.  R.  417. 
Vide  4  W.  C.  C.  R.  528, 405 ;  Mason's  R. 
147 ;  4  Mason,  R.  105 ;  4  Wash.  C.  C.  R. 
548 ;  1  Pet.  C.  C  R.  213 ;  5  Mason,  R. 
464 ;  1  Sumn.  448 ;  8  Wash.  C.  C.  R.  525 ; 
1  Carr.  &  Eirw.  429. 

3.  According  to  Wolff,  revolt  and  rebel- 
lion are  nearly  synonymous ;  he  says  it  is 
the  state  of  citizens  who  unjustly  take  up 
arms  against  the  prince  or  government. 
Wolff,  Dr.  de  la  Nat.  §  1232. 

REWARD.  An  offer  of  recompense 
given  by  authority  of  law  for  the  perform- 
ance of  some  act  for  the  public  good ;  which, 
when  the  act  has  been  performed,  is  to  be 
paid ;  or  it  is  the  recompense  actually  paid. 

2.  A  reward  may  be  offered  by  the  go- 
vernment, or  by  a  private  person.  In 
criminal  prosecutions,  a  person  may  be  a 
competent  witness  although  he  expects,  on 
conviction  of  the  prisoner,  to  receive  a  re- 
ward. 1  Leach,  314,  n ;  9  Barn.  &  Cresw. 
556 ;  S.  C.  Eng.  C.  L.  R.  441 ;  1  Leach, 
134 ;  1  Hayw.  Rep.  3 ;  1  Root,  R.  249 ; 
Stark.  Ev.  pt.  4,  p.  772,  3 ;  Roscoe's  Cr. 
Ev.  104 ;  1  Chit.  Cr.  Law,  881 ;  Hawk.  B. 
2,  c.  12,  s.  21  to  38 ;  4  Bl.  Com.  294 ; 
Burn's  Just.  Felony,  iv.  See  6  Humph. 
113. 

3..  By  the  common  law,  informers,  who 
are  entitled  under  penal  statutes  to  part  of 
the  penalty,  are  not  in  general  competent 
witnesses.  But  when  a  statute  can  receive 
no  execution,  unless  a  party  interested  be  a 
witness,  then  it  seems  proper  to  admit  him, 
for  the  statute  must  not  be  rendered  inef- 
fectual for  want  of  proof.  Gilb.  114.  In 
many  acts  of  the  legislature  there  is  a  pro- 
vision that  the  informer  shall  be  a  witness, 
notwithstanding  the  reward.     1  Phil.  Ev. 

92  69. 

RHODE  ISLAND.  The  name  of  one 
of  the  original  states  of  the  United  States 
of  America.  This  state  was  settled  by 
emigrants  from  Massachusetts,  who  assumed 
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the  government  of  themselves  by  a  volun- 
tary association,  whioh  was  soon  discovered 
to  be  insufficient  for  their  protection.     In 

1643,  a  charter  of  incorporation  of  Provi- 
dence Plantations  was  obtained;    and  in 

1644,  the  two  houses  of  parliament,  during 
the  forced  absence  of  Charles  the  First, 
granted  a  charter  for  the  incorporation  of 
the  towns  of  Providence,  Newport  and 
Portsmouth,  for  the  absolute  government 
of  themselves,  according  to  the  laws  of 
England.  Soon  after  the  restoration  of 
Charles  the  Second,  in  July,  1663,  the  in- 
habitants obtained  a  new  charter  from  the 
crown.  Upon  the  accession  of  James,  the 
inhabitants  were  accused  of  a  violation  of 
their  charter ;  and  a  quo  warranto  was  filed 
against  them,  when  they  resolved  to  surren- 
der it.  In  1686,  their  government  was 
dissolved,  and  Sir  Edward  Andres  assumed, 
by  royal  authority,  the  administration  of  the 
colony.  The  revolution  of  1688  put  an  end 
to  his  power,  and  the  colony  immediately 
resumed  its  charter,  the  powers  of  which, 
with  some  interruptions,  it  continued  to 
maintain  and  exercise  down  to  the  period 
of  the  American  Revolution. 

2.  This  charter  remained  as  the  funda- 
mental law  of  the  state  until  the  first  Tues- 
day of  May,  one  thousand  eight  hundred 
and  forty-three.  A  convention  of  the  peo- 
ple assembled  in  November,  1842,  and 
adopted  a  constitution  which  went  into 
operation  in  May,  1843,  as  above  men- 
tioned. 

8.  By  the  third  article  of  the  constitu- 
tion the  powers  of  the  government  are  dis- 
tributed into  three  departments  ;  the  legis- 
lative, the  executive,  and  the  judicial. 

4.— §  1.  The  fourth  article  regulates  the 
\Jegislative  power  as  follows,  to  wit : 
\Sect.  1.  This  constitution  shall  be  the 
supreme  law  of  the  state,  and  any  law  incon- 
sistent therewith  shall  be  void.  The  general 
assembly  shall  pass  all  laws  necessary  to 
carry  this  constitution  into  effect. 

5. — Sect.  2.  The  legislative  power, 
under  this  constitution,  shall  be  vested  in 
two  houses,  the  one  to  be  called  the  senate, 
the  other  the  house  of  representatives ; 
and  both  together  the  general  assembly. 
The  concurrence  of  the  two  houses  shall 
be  necessary  to  the  enactment  of  laws. 
The  style  of  their  laws  shall  be,  It  is  enacted 
by  the  general  assembly  as  follows* 

6.— -Sect  3.  There  shall  be  two  sessions 
of  the  general  assembly  holden  annually ; 
one  at  Newport,  on  the  first  Tuesday  of 


May,  for  the  purposes  of  election  and  other 
business ;  the  other  on  the  last  Monday  of 
October,  which  last  session  shall  be  holden 
at  South  Kingstown  onoe  in  two  years,  and 
the  intermediate  years  alternately  at  Bristol 
and  East  Greenwich ;  and  an  adjournment 
from  the  October  session  shall  be  holden 
annually  at  Providence. 

7. — Sect.  4.  No  member  of  the  general 
assembly  shall  take  any  fee,  or  be  of  coun- 
sel in  any  case  pending  before  either  house 
of  the  general  assembly,  under  penalty  of 
forfeiting  his  seat,  upon  proof  thereof  to 
the  satisfaction  of  the  house  of  whioh.  he  is 
a  member. 

8. — Sect.  5.  The  person  of  every  member 
of  the  general  assembly  shall  be  exempt 
from  arrest  and  his  estate  from  attachment, 
in  any  civil  action,  during  the  session  of 
the  general  assembly,  and  two  days  before 
the  commencement,  and  two  days  after  the 
termination  thereof;  and  all  process  served 
contrary  hereto  shall  be  void.  For  any 
speech  in  debate  in  either  house,  no  member 
shall  be  questioned  in  any  other  place. 

9. — Sect.  6.  Each  house  shall  be  the 
judge  of  the  elections  and  qualifications  of 
its  members ;  and  a  majority  shall  constitute 
a  quorum  to  do  business ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and 
may  compel  the  attendance  of  absent  mem- 
bers, in  such  manner,  and  under  such  penal- 
ties, as  may  be  prescribed  by  such  house  or 
by  law.  The  organization  of  the  two 
houses  may  be  regulated  by  law,  subject 
to  the  limitations  contained  in  this  consti- 
tution. 

10. — Sect.  7.  Each  house  may  determine 
its  rules  of  proceeding,  punish  contempts, 
punish  its  members  for  disorderly  behaviour, 
and,  with  the  concurrence  of  two-thirds, 
expel  a  member ;  but  not  a  seoond  time  for 
the  same  cause. 

11. — Sect.  8.  Eaoh  house  shall  keep  a 
journal  of  its  proceedings.  The  yeas  and 
nays  of  the  members  of  either  house,  shall, 
at  the  desire  of  one-fifth  of  those  present, 
be  entered  on  the  journal. 

12. — Seot.  9.  Neither  house  shall,  during 
a  session,  without  the  consent  of  the  other, 
adjourn  for  more  than  two  days,  nor  to  any 
other  place  than  that  in  which  they  may  be 
sitting. 

18. — Sect  10.  The  general  assembly 
shall  continue  to  exercise  the  powers  they 
have  heretofore  exercised,  unless  prohibited 
in  this  constitution. 

14. — Sect.  11.  The  senators  and  repre- 
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sentatives  shall  receive  the  sum  of  one  dollar 
for  every  day  of  attendance,  and  eight  cents 
per  mile  for  travelling  expenses  in  going  to 
and  returning  from  the  general  assembly. 
The  general  assembly  shall  regulate  the 
compensation  of  the  governor  and  all 
other  officers,  subject  to  the  limitations  con- 
tained in  this  constitution. 

15. — Sect.  12.  All  lotteries  shall  here- 
after be  prohibited  in  this  state,  except 
those  already  authorized  by  the  general 
assembly. 

16.— Sect.  18.  The  general  assembly 
shall  have  no  power  hereafter,  without  the 
express  consent  of  the  people,  to  incur  state 
debts  to  an  amount  exceeding  fifty  thousand 
dollars,  except  in  time  of  war,  or  in  case  of 
insurrection  or  invasion,  nor  shall  they  in 
any  case,  without  such  consent,  pledge  the 
faith  of  the  state  for  the  payment  of  the 
obligations  of  others.  This  section  shall 
not  be  construed  to  refer  to  any  money  that 
may  be  deposited  with  this  state  by  the 
government  of  the  United  States. 

17. — Sect.  14.  The  assent  of  two-thirds 
of  the  members  elected  to  each  house  of 
the  general  assembly  shall  be  required  to 
every  bill  appropriating  the  public  money 
or  property  for  local  or  private  purposes. 

18. — Sect.  15.  The  general  assembly 
shall,  from  time  to  time,  provide  for  making 
new  valuations  of  property  for  the  assessment 
of  taxes,  in  such  manner  as  they  may  deem 
best.  A  new  estimate  of  such  property 
shall  be  taken  before  the  first  direct  state 
tax,  after  the  adoption  of  this  constitution, 
shall  be  assessed. 

19. — Sect.  16.  The  general  assembly 
may  provide  by  law  for  the  continuance 
in  office  of  any  officers  of  annual  election 
or  appointment,  until  other  persons  are 
qualified  to  take  their  places. 

20. — Sect.  17.  Hereafter  when  any  bill 
shall  be  presented  to  either  house  of  the 
general  assembly,  to  create  a  corporation  for 
any  other  than  for  religious,  literary  or 
charitable  purposes,  or  for  a  military  or  fire 
company,  it  shall  be  continued  until  another 
election  of  members  of  the  general  assembly 
shall  have  taken  place,  and  such  public 
notice  of  the  pendency  thereof  shall  be 
given  as  may  be  required  by  law. 

21.— Sect  18.  It  shall  be  the  duty  of  the 
two  houses  upon  the  request  of  either,  to 
join  in  grand  committee  for  the  purpose  of 
electing  senators  in  congress,  at  such  times 
and  in  such  manner  as  may  be  prescribed 
by  law  for  said  elections. 
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22.  Having  disposed  of  the  rules  which 
regulate  both  houses,  a  detailed  statement 
of  the  powers  of  the  house  of  representa- 
tives will  here  be  given. 

28. — 1.  The  house  of  representatives  is 
regulated  by  the  fifth  article  as  follows ; 

24. — Sect.  1.  The  house  of  representa- 
tives shall  never  exceed  seventy-two  mem- 
bers, and  shall  be  constituted  on  the  basis 
of  population,  always  allowing  one  represen- 
tative for  a  fraction,  exceeding  half  the 
ratio ;  but  each  town  or  city  shall  always 
be  entitled  to  at  least  one  member;  and 
no  town  or  city  shall  have  more  than  one- 
sixth  of  the  whole  number  of  members  to 
whioh  the  house  is  hereby  limited.  The 
present  ratio  shall  be  one  representative 
to  every  fifteen  hundred  and  thirty  inhabi- 
tants, and  the  general  assembly  may,  after 
any  new  census  taken  by  the  authority  of 
the  United  States  or  of  this  state,  re-appor- 
tion the  representation  by  altering  the 
ratio ;  but  no  town  or  city  shall  be  divided 
into  districts  for  the  choice  of  representa- 
tives. 

25. — Sect.  2.  The  house  of  representa- 
tives shall  have  authority  to  elect  its  speaker, 
clerks  and  other  officers.  The  senior  mem- 
ber from  the  town  of  Newport,  if  any  be 
present,  shall  preside  in  the  organization  of 
the  house. 

26. — 2.  The  senate  is  the  subject  of  the 
sixth  article,  as  follows : 

Sect.  1.  The  senate  shall  consist  of  the 
lieutenant-governor  and  of  one  senator  from 
each  town  or  city  in  the  state. 

27.— Sect.  2.  The  governor,  and,  in  his 
absence  the  lieutenant-governor,  shall  pre- 
side in  the  senate  and  in  grand  committee. 
The  presiding  officer  of  the  senate  and 
grand  committee  shall  have  a  right  to  vote 
in  case  of  equal  division,  but  not  other- 
wise. 

28.— Sect.  8.  If,  by  reason  of  death, 
resignation,  absence,  or  other  cause,  there 
be  no  governor  or  lieutenant  governor  pre- 
sent, to  preside  in  the  senate,  the  senate 
shall  elect  one  of  their  own  members  to 
preside  during  such  absence  or  vacancy; 
and  until  such  election  is  made  by  the  se- 
nate, the  secretary  of  state  shall  preside. 

29.— Sect.  4.  The  secretary  of  state 
shall,  by  virtue  of  his  office,  be  secretary  of 
the  senate,  unless  otherwise  provided  by 
law ;  and  the  senate  may  elect  such  other 
officers  as  they  may  deem  necessary. 

30.— §  2.  The  seventh  article  regulates 
the  executive  power.    It  provides, 
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Sect.  1.  The  chief  executive  power  of 
this  state  shall  be  vested  hi  a  governor,  who, 
together  with  a  lieutenant  governor,  shall  be 
annually  elected  by  the  people. 

31.— Sect.  2.  The  governor  shall  take 
care  that  the  laws  be  faithfully  executed. 

32. — Sect.  3.  He  shall  be  captain  gene- 
ral and  commander-in-chief  of  the  military 
and  naval  force  of  this  state,  except  when 
they  shall  be  called  into  the  service  of  the 
United  States. 

33. — Sect.  4.  He  shall  have  power  to 
grant  reprieves  after  conviction,  in  all  cases 
except  those  of  impeachment,  until  the 
end  of  the  next  session  of  the  general  as- 
sembly. 

34. — Seot.  5.  He  may  fill  vacancies  in 
office  not  otherwise  provided  for  by  this 
constitution,  or  by  law,  until  the  same  shall 
be  filled  by  the  general  assembly,  or  by  the 
people. 

35. — Sect.  6.  In  case  of  disagreement 
between  the  two  houses  of  the  general  as- 
sembly, respecting  the  time  or  place  of 
adjournment,  certified  to  him  by  either, 
he  may  adjourn  them  to  such  time  and 
place  as  he  shall  think  proper ;  provided 
that  the  time  of  adjournment  shall  not  be 
extended  beyond  the  day  of  the  next  stated 
session. 

36. — Sect.  7.  He  may,  on  extraordinary 
occasions,  convene  the  general  assembly  at 
any  town  or  city  in  this  state,  at  any  time 
not  provided  for  by  law;  and  in  case  of 
danger  from  the  prevalence  of  epidemio  or 
contagious  disease,  in  the  place  in  which  the 
general  assembly  are  by  law  to  meet,  or  to 
which  they  may  have  been  adjourned ;  or 
for  other  urgent  reasons,  he  may,  by  procla- 
mation, convene  said  assembly,  at  any  other 
place  within  this  state. 

37. — Sec.  8.  All  commissions  shall  be 
in  the  name  and  by  the  authority  of  the 
state  of  Rhode  Island  and  Providence  Plan- 
tations ;  shall  be  sealed  with  the  state  seal, 
signed  by  the  governor  and  attested  by  the 
secretary. 

38.— -Seot.  9.  In  case  of  vacancy  in  the 
office  of  governor,  or  of  his  inability  to 
serve,  impeachment,  or  absence  from  the 
state,  the  lieutenant  governor  shall  fill  the 
office  of  governor  and  exercise  the  powers 
and  authority  appertaining  thereto,  until  a 
governor  is  qualified  to  act,  or  until  the 
office  is  filled  at  the  next  annual  election. 

39. — Seot.  10.    If  the  offices  of  governor 

and  lieutenant  governor  be  both  vacant  by 

.reason  of  death,  resignation,  impeachment, 


absence,  or  otherwise,  the  person  entitled 
to  preside  over  the  senate  for  the  time 
being,  shall  in  like  manner  fill  the  office  of 
governor  during  such  absence  or  vacancy. 

40. — Sec.  11.  The  compensation  of  the 
governor  and  lieutenant  governor  shall  be 
established  by  law,  and  shall  not  be  dimi- 
nished during  the  term  for  which  they  are 
elected. 

41. — Sect.  12.  The  duties  and  powers 
of  the  secretary,  attorney  general,  and 
general  treasurer,  shall  be  the  same  under 
this  constitution  as  are  now  established,  or 
as  from  time  to -time  may  be  prescribed  by 
law. 

42. — §  3.  The  judicial  power  is  regulated 
by  the  tenth  article  as  follows  : 

Sect.  1.  The  judicial  power  of  this 
state  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  general 
assembly  may  from  time  to  time,  ordain  and 
establish. 

43. — Sect.  2.  The  several  courts  shall 
have  such  jurisdiction  as  may  from  time 
to  time  be  prescribed  by  law.  Chancery 
powers  may  be  conferred  on  the  supreme 
court,  but  on  no  other  court  to  any  greater 
extent  than  is  now  provided  by  law. 

44. — Sect.  3.  The  judges  of  the  su- 
preme court  shall  in  all  trials,  instruct  the 
jury  in  the  law.  They  shall  also  give 
their  written  opinion  upon  any  question 
of  law  whenever  requested  by  the  go 
vernor,  or  by  either  house  of  the  general 
assembly. 

45.— -Sect.  4.  The  judges  of  the  supreme 
court  shall  be  elected  by  the  two  houses  in 
grand  committee.  Each  judge  shall  hold 
his  office  until  his  place  be  declared  vacant 
by  a  resolution  of  the  general  assembly  to 
that  effect ;  which  resolution  shall  be  voted 
for  by  a  majority  of  all  the  members  elected 
to  the  house  in  which  it  may  originate,  and 
be  concurred  in  by  the  same  majority  of  the 
other  house.  Such  resolution  shall  not  be 
entertained  at  any  other  than  the  annual 
session  for  the  election  of  public  officers : 
and  in  default  of  the  passage  thereof  at 
said  session,  the  judge  shall  hold  his  place 
as  heftin  provided.  But  a  judge  of  any 
court  shall  be  removed  from  office,  if,  upon 
impeachment,  he  shall  be  found  guilty  of 
any  official  misdemeanor. 

46. — Sect.  5.  In  case  of  vacancy  by 
death,  resignation,  removal  from  the  state 
or  from  office,  refusal  or  inability  to  serve, 
of  any  judge  of  the  supreme  court,  the 
office  may  be  filled  by  the  grand  committee, 
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until  the  next  annual  election,  and  the  judge 
then  elected  shall  hold  his  office  as  before 
provided.  In  oases  of  impeachment,  or 
temporary  absence  or  inability,  the  governor 
may  appoint  a  person  to  discharge  the  du- 
ties of  the  office  during  the  vacancy  caused 
thereby. 

47.—  Sect.  6.  The  judges  of  the  supreme 
court  shall  receive  a  compensation  for  their 
services,  which  shall  not  be  diminished 
during  their  continuance  in  office. 

48. — Sect.  7.  The  towns  of  New  Shore- 
ham  and  Jamestown  may  continue  to  elect 
their  wardens  as  heretofore.  The  other 
towns  and  the  city  of  Providence,  may  elect 
such  number  of  justices  of  the  peace  resi- 
dent therein,  as  they  may  deem  proper. 
The  jurisdiction  of  said  justices  and  wardens 
shall  be  regulated  by  law.  The  justices 
shall  be  commissioned  by  the  governor. 

RHODIAN  LAW.  A  code  of  marine 
laws  established  by  the  people  of  Rhodes, 
bears  this  name.     Vide  Law  Rhodian. 

RIAL  OF  PLATE  and  RIAL  OP 
VELLON,  comm.  law.  Denominations  of 
money  of  Spain. 

2.  In  the  ad  valorem  duty  upon  goods, 
&c,  the  former  are  computed  at  ten  cents, 
and  the  latter  at  five  cents  each.  Act  of 
March  2, 1799,  s.  61, 1  Story's  Laws  U.  S. 
626.     Vide  Foreign  Cains. 

RIB  AUD.  A  rogue ;  a  vagrant.  It  is 
not  used. 

RIDER,  practice,  legislation.  A  sche- 
dule or  small  piece  of  paper  or  parchment, 
added  to  some  part  of  the  record ;  as,  when, 
on  the  reading  of  a  bill  in  the  legislature,  a 
new  clause  is  added,  this  is  tacked  to  the 
bill  on  a  separate  piece  of  paper,  and  is 
called  a  rider. 

RIDING,  Eng.  law.  An  ascertained 
district,  part  of  a  county.  This  term  has 
the  same  meaning  in  Yorkshire,  which  divi- 
sion has  in  Lincolnshire.     4  T.  R.  459. 

RIEN.  This  is  a  French  word  which 
signifies  nothing.  It  has  generally  this 
meaning  ;  as,  rien  in  arrere;  rien  passe  per 
le  fait,  nothing  passes  by  the  deed ;  rien  per 
descent j  nothing  by  descent ;  it  sometimes 
signifies  not,  as  rien  culpable,  not  guilty. 
Doct.  Plao.  435. 

Rien  en  arrere,  pleading.  Nothing 
in  arrear :  nothing  remaining  due  and  un- 
paid. 

2.  The  plea  in  an  action  of  debt  for 
rent,  may  be  rien  en  arrere.  This  is  a  good 
general  issue.  Cowp.  588 ;  Bao.  Ab.  Pleas, 
1 1 ;    2  Saund.  297,  n.  1 ;  2  Lord  Raym. 


1503;  2  Chit.  PI.  486;  4  Bouv.  Inst.  n. 
3576. 

Riens  passa  par  le  fait.  The  name 
of  a  plea ;  it  signifies  that  nothing  passed  by 
the  deed ;  for  example,  when  a  deed  is  ac- 
knowledged in  court,  a  man  cannot  plead 
non  est  factum,  because  the  act  was  done  in 
court,  which  cannot  be  denied ;  but  when 
the  deed  has  been  acknowledged  in  a  court 
not  having  jurisdiction,  the  party  may  avoid 
the  effect  or  operation  of  the  deed  by  plead- 
ing riens  passa  par  le  fait,  for  this  plea  does 
not  impeach  the  court  where  it  was  acknow- 
ledged. Bac.  Ab.  Evidence  F ;  1  Gilb.  Ev. 
by  Lofft,  326. 

RIGHT.  This  word  is  used  in  various 
senses  :  1.  Sometimes  it  signifies  a  law,  as 
when  we  say  that  natural  right  requires  us 
to  keep  our  promises,  or  that  it  commands 
restitution,  or  that  it  forbids  murder.  In 
our  language  it  is  seldom  used  in  this  sense. 
2.  It  sometimes  means  that  quality  in  our 
actions  by  which  they  are  denominated  just 
ones.  This  is  usually  denominated  recti- 
tude. 8.  It  is  that  quality  in  a  person  by 
which  he  can  do  certain  actions,  or  possess 
certain  things  which  belong  to  him  by  virtue 
of  some  title.  In  this  sense,  we  use  it 
when  we  say  that  a  man  has  a  right  to  his 
estate  or  a  right  to  defend  himself.  Ruth. 
Inst.  c.  2,  §  1,  2,  8 ;  Merlin,  R6pert.  de 
Jurisp.  mot  Droit.    See  Wood's  Inst.  119. 

2.  In  this  latter  sense  alone,  will  this 
word  be  here  considered.  Right  is  the 
correlative  of  duty,  for,  wherever  one  has 
a  right  due  to  him,  some  other  must  owe 
him  a  duty.     1  Toull.  n.  96. 

8.  Rights  are  perfect  and  imperfect. 
When  the  things  which  we  have  a  right  to 
possess,  or  the  actions  we  have  a  right  to 
do,  are  or  may  be  fixed  and  determinate, 
the  right  is  a  perfect  one ;  but  when  the 
thing  or  the  actions  are  vague  and  indeter- 
minate, the  right  is  an  imperfect  one.  If  a 
man  demand  his  property,  which  is  withheld 
from  him,  the  right  that  supports  his  de- 
mand is  a  perfect  one ;  because  the  thing 
demanded  is,  or  may  be  fixed  and  determi  • 
nate. 

4.  But  if  a  poor  man  ask  relief  from 
those  from  whom  he  has  reason  to  expect  it, 
the  right,  which  supports  his  petition,  is  an 
imperfect  one ;  because  the  relief  which  he 
expects,  is  a  vague  indeterminate  thing. 
Ruth.  List.  o.  2,  §  4;   Grot.  lib.  1,  c.  1, 

§4- 

5.  Rights  are  also  absolute  and  qualified. 

A  man  has  an  absolute  right  to  recover  pro 
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perty  which  belongs  to  him  j  an  agent  has 
a  qualified  right  to  recover  such  property, 
when  it  had  been  entrusted  to  his  care,  and 
which  has  been  unlawfully  taken  out  of  his 
possession.    Vide  Trover. 

6.  Rights  might  with  propriety  be  also 
divided  into  natural  and  civil  rights;  but 
as  all  the  rights  which  man  has  received 
from  nature,  have  been  modified  and 
acquired  anew  from  the  civil  law,  it  is 
more  proper,  when  considering  their  ob- 
ject, to  divide  them  into  political  and  civil 
rights. 

7.  Political  rights  consist  in  the  power 
to  participate,  directly  or  indirectly,  in  the 
establishment  or  management  of  government. 
These  political  rights  are  fixed  by  the  con- 
stitution. Every  citizen  has  the  right  of 
voting  for  public  officers,  and  of  being  elect- 
ed ;  these  are  the  political  rights  which  the 
humblest  citizen  possesses. 

8.  Civil  rights  are  those  which  have  no 
relation  to  the  establishment,  support,  or 
management  of  the  government.  These 
consist  in  the  power  of  acquiring  and  enjoy- 
ing property,  of  exercising  the  paternal  and 
marital  powers,  and  the  like.  It  will  be 
observed  that  every  one,  unless  deprived  of 
them  by  a  sentence  of  civil  death,  is  in  the 
enjoyment  of  his  civil  rights,  which  is  not 
the  oase  with  political  rights ;  for  an  alien, 
for  example,  has  no  political,  although  in 
the  full  enjoyment  of  his  civil  rights. 

9.  These  latter  rights  are  divided  into 
absolute  and  relative.  The  absolute  rights 
of  mankind  may  be  reduced  to  three  princi- 
pal or  primary  articles :  the  right  of  personal 
seourity,  which  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his 
limbs,  his  body,  his  health,  and  his  reputa- 
tion ;  the  right  of  personal  liberty,  which 
consists  in  the  power  of  locomotion,  of 
changing  situation,  or  removing  one's  per- 
son to  whatsoever  place  one's  inclination 
may  direct,  without  any  restraint,  unless  by 
due  oourse  of  law ;  the  right  of  property, 
which  consists  in  the  free  use,  enjoyment, 
and  disposal  of  all  his  acquisitions,  with- 
out any  control  or  diminution,  save  only 
by  the  laws  of  the  land.  1  Bl.  124  to 
139. 

10.  The  relative  rights  are  public  or 
private :  the  first  are  those  which  subsist 
between  the  people  and  the  government,  as 
the  right  of  protection  on  the  part  of  the 
people,  and  the  right  of  allegiance  whioh  is 
due  by  the  people  to  the  government ;  the 
second  are  the  reciprocal  rights  of  husband 


and  wife,  parent  and  child,  guardian  and 
ward,  and  master  and  servant. 

11.  Rights  are  also  divided  into  legal 
and  equitable.  The  former  are  those  where 
the  party  has  the  legal  title  to  a  thing,  and 
in  that  case,  his  remedy  for  an  infringement 
of  it,  is  by  an  action  in  a  court  of  law. 
Although  the  person  holding  the  legal  title 
may  have  no  actual  interest,  but  hold  only 
as  trustee,  the  suit  must  be  in  his  name,  and 
not  in  general,  in  that  of  the  cestui  que  trust. 
1  East,  497 ;  8  T.  R.  332 ;  1  Saund.  158, 
n.  1 ;  2  Bing.  20.  The  latter,  or  equitablo 
righto,  are  those  whioh  may  be  enforced  in 
a  court  of  equity  by  the  cestui  que  trust. 
See,  generally,  Bouv.  Inst.  Index,  h.  t.; 
Remedy. 

Right  of  discussion,  Scottish  lata.  The 
right  whioh  the  cautioner  (surety,)  has  to 
insist  that  the  creditor  shall  do  his  best  to 
compel  the  performance  of  the  contract  by 
the  principal  debtor,  before  he  shall  be 
called  upon.  1  Bell's  Com.  347,  5  th  ed. 
Vide  8  Serg.  &  Rawle,  116 ;  15  Serg.  & 
Rawle,  29,  80;  and  the  articles  Surety; 
Suretyship. 

Right  of  division,  Scottish  law.  The 
right  whioh  each  of  several  cautioners 
(sureties,)  has  to  refuse  to  answer  for  moro 
than  his  own  share  of  the  debt.  To  entitle 
the  cautioner  to  this  right,  the  other  cau- 
tioners must  be  solvent,  and  there  must  be 
no  words  in  the  bond  to  exolude  it.  1 
Bell's  Com.  347,  5th  ed. 

Right  of  habitation.  By  this  term, 
in  Louisiana,  is  understood  the  right  of 
dwelling  gratuitously  in  a  house,  the  pro- 
perty of  another.  Civ.  Code,  art.  623  ;  3 
Toull.  ch.  2,  p.  325 ;  14  Toull.  n.  279,  p. 
330  ;  Poth.  h.  t.,  n.  22-25. 

Right  of  relief,  Scottish  law.  The 
right  which  the  cautioner  (surety)  has 
against  the  principal  debtor,  when  he  has 
been  forced  to  pay  his  debt.  1  Bell's  Com. 
347,  5th  ed. 

Right  patent.  The  name  of  an  ancient 
writ,  which  Fitzherbert  says,  "  ought  to  be 
brought  of  lands  and  tenements,  and  not  of 
an  advowson,  or  of  common,  and  lieth  only 
of  an  estate  of  fee  simple,  and  not  for  him 
who  has  a  lesser  estate,  as  tenant  in  tail, 
tenant  in  frank  marriage,  or  tenant  for  life." 
F.  N.  B.  1. 

Right,  writ  of.  Breve  de  recto.  Vide 
Writ  of  right, 

RING  DROPPING,  crim.  law.  This 
phrase  is  applied  in  England  to  a  trick  fre- 
quently practised  in  committing  larcenies. 
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It  is  difficult  to  define  it;  it  will  be  suffi- 
ciently exemplified  by  the  following  oases. 
The  prisoner,  with  some  accomplices,  being 
in  company  with  the  prosecutor,  pretended 
to  find  a  valuable  ring  wrapped  up  in  a  paper, 
appearing  to  be  a  jeweller's  receipt  for  "  a 
nob  brilliant  diamond  ring."     They  offered 
to  leave  the  ring  with  the  prosecutor,  if  he 
would  deposit  some  money  and  his  watch  as 
a  security.    The  prosecutor  haying  accord- 
ingly laid  down  his  watch  and  money  on  a 
table,  was  beckoned  out  of  the  room  by  one 
of  the  confederates,  while  the  others  took 
away  his  watch  and  money.     This  was  held 
to  amount  to  a  larceny.     1  Leach,  238 ;   2 
East,  P.  C.  678.     In  another  case  under 
similar  circumstances,  the  prisoner  procured 
from  the  prosecutor  twenty  guineas,  pro- 
mising to  return  them  the  next  morning, 
and  leaving  the  false  jewel  with  him.     This 
was  also  held  to  be  larceny.     1  Leach,  314 ; 
2  East,  P.  C.  679.    In  these  cases  the  pro- 
secutor had  no  intention  of  parting  with  the 
property  in  the  money  or  goods  stolen.     It 
was  taken,  in  the  first  case,  while  the  trans- 
action was  proceeding,  without  his  know- 
ledge ;  and,  in  the  last,  under  the  promise 
that  it  should  be  returned.     Vide  2  Leach, 
640. 

RINGING  THE  CHANGE,  crim.  law. 
A  trick  practised  by  a  criminal,  by  which, 
on  receiving  a  good  piece  of  money  in  pay- 
ment of  an  article,  he  pretends  it  is  not 
good,  and,  changing  it,  returns  to  the  buyer 
a  counterfeit  one,  as  in  the  following  case : 
The  prosecutor  having  bargained  with  the 
prisoner,  who  was  selling  fruit  about  the 
streets,  to  have  five  apricots  for  sixpence, 
gave  him  a  good  shilling  to  change.  The 
prisoner  put  the  shilling  into  his  mouth,  as 
if  to  bite  it  in  order  to  try  its  goodness,  and 
returning  a  shilling  to  the  prosecutor,  told 
him  it  was  a  bad  one.  The  prosecutor  gave 
him  another  good  shilling,  which  he  also 
affected  to  bite,  and  then  returned  another 
shilling,  saying  it  was  a  bad  one.  The  pro- 
secutor gave  him  another  good  shilling,  with 
which  he  practised  this  trick  a  third  time  ; 
the  shillings  returned  by  him  being,  in  every 
respect,  bad.     2  Leach,  64. 

2.  This  was  held  to  be  an  uttering  of 
false  money.     1  Russ.  on  Cr.  114. 

RIOT,  crtm.  law.  At  common  law  a  riot 
is  a  tumultuous  disturbance  of  the  peace, 
by  three  persons  or  more  assembling  to- 
gether of  their  own  authority,  with  an  intent, 
mutually  to  assist  each  other  against  any  who 
shall  oppose  them,  in  the  execution  of  some 


enterprise  of  a  private  nature,  and  after- 
wards actually  executing  the  same  in  a  vio- 
lent and  turbulent  manner,  to  the  terror  of 
the  people,  whether  the  act  intended  were 
of  itself  lawful  or  unlawful. 

2.  In  this  case  there  must  be  proved, 
first,  an  unlawful  assembling ;  for  if  a  num- 
ber of  persons  lawfully  met  together,  as,  for 
example,  at  a  fire,  in  a  theatre  or  a  church, 
should  suddenly  quarrel  and  fight,  the  of- 
fence is  an  affray  and  not  a  riot,  because 
there  was  no  unlawful  assembling;  but  if 
three  or  more  being  so  assembled,  on  a  dis- 
pute occurring,  they  form  into  parties  with 
promises  of  mutual  assistance,  which  pro- 
mises may  be  express,  or  implied  from  the 
circumstances,  then  the  offence  will  no  longer 
be  an  affray,  but  a  riot;  the  unlawful  com- 
bination will  amount  to  an  assembling  within 
the  meaning  of  the  law.  In  this  manner  any 
lawful  assembly  may  be  converted  into  a 
riot.  Any  one  who  joins  the  rioters  after 
they  have  actually  commenced,  is  equally 
guilty  as  if  he  had  joined  them  while  as- 
sembling. 

3.  Secondly,  proof  must  be  made  of 
actual  violence  and  force  on  the  part  of  the 
rioters,  or  of  such  circumstances  as  have  an 
apparent  tendency  to  force  and  violence, 
and  calculated  to  strike  terror  into  the 
public  mind.  The  definition  requires  that 
the  offenders  should  assemble  of  their  own 
authority,  in  order  to  create  a  riot ;  if,  there- 
fore, the  parties  act  under  the  authority  of 
the  law,  they  may  use  any  necessary  force 
to  enforce  their  mandate,  without  commit- 
ting this  offence. 

4.  Thirdly,  evidence  must  be  given  that 
the  defendants  acted  in  the  riot,  and  were 
participants  in  the  disturbance.  Vide  1 
Russ.  on  Cr.  247 :  Vin.  Ab.  h.  t. ;  Hawk.  c. 
65,  s.  1,  8, 9 ;  3  Inst.  176 ;  4  Bl.  Com.  146 ; 
Com.  Dig.  h.  t. ;  Chit.  Cr.  Law,  Index,  h.  t. ; 
Roscoe,  Cr.  Ev.  h.  t. 

RIOTOUSLY,  pleadings.  A  technical 
word  properly  used  in  an  indictment  for  a 
riot,  and  ex  vi  termini,  implies  violence. 
2  Sess.  Cas.  13;  2  Str.  834;  2  Chit.  Cr. 
Law,  489. 

RIPA.  The  bank  of  a  river,  or  the  place 
beyond  which  the  waters  do  not  in  their 
natural  course  overflow. 

2.  An  extraordinary  overflow  does  not 
change  the  banks  of  the  river.  Poth.  Pand. 
lib.  50,  h.  t.  See  Banks  of  rivers;  Ripa- 
rian proprietors;  Rivers. 

RIPARIAN  PROPRIETORS,  estates. 
This  term,  used  by  the  civilians,  has  been 


486 


BIS 


BIS 


adopted  by  the  common  lawyers.  4  Mason's 
Rep.  397.  Those  who  own  the  land  bound- 
ing upon  a  water  course,  are  so  called. 

2.  Each  riparian  proprietor  owns  that 
portion  of  the  bed  of  the  river  (not  navi- 
gable) which  is  adjoining  his  land  usque  ad 
filum  aqua;  or,  in  other  words,  to  the 
thread  or  central  line  of  the  stream.  Harg. 
Tr.  5 ;  Holt's  R.  499 ;  3  Dane's  Dig.  4 ;  7 
Mass.  R.  496 ;  5  Wend.  R.  423 ;  3  Caines, 
319;  2  Conn.  482  j  20  Johns.  R.  91;  An- 
gell,  Water  Courses,  3  to  10;  9  Porter,  R. 
577 ;  Karnes,  Eq.  part  1,  c.  1,  s.  1 ;  26 
Wend.  R.  404;  11  Stanton,  138;  4  Hill, 
369.  The  proprietor  of  land  adjoining  a 
navigable  river  has  an  exclusive  right  to 
the  soil,  between  high  and  low  water  marks, 
for  the  purpose  of  erecting  wharves  or  build- 
ings thereon.  7  Conn.  186.  But  see  1 
Pennsyl.  462.    Vide  River. 

RIPUARIAN  LAW.  A  code  of  laws 
of  the  Franks,  who  occupied  the  country 
upon  the  Rhine,  the  Meuse  and  Scheldt, 
who  were  collectively  known  by  the  name 
Ripuarians,  and  their  laws  as  Ripuarian 
law. 

RISK.  A  danger,  a  peril  to  which  a 
thing  is  exposed.  The  subject  will  be  di- 
vided by  considering,  1.  Risks  with  regard 
to  insurances.  2.  Risks  in  the  contracts  of 
sale,  barter,  &c. 

2. — §  1.  In  the  contract  of  insurance, 
the  insurer  takes  upon  him  the  risks  to 
which  the  subject  of  the  insurance  is  ex- 
posed, and  agrees  to  indemnify  the  insured 
when  a  loss  occurs.  This  is  equally  the 
case  in  marine  and  terrestrial  insurance. 
But  as  the  rules  which  govern  these  several 
contracts  are  not  the  same,  the  subject  of 
marine  risks  will  be  considered,  and,  after- 
wards, of  terrestrial  risks. 

3. — 1st.  Marine  risks  are  perils  which 
are  incident  to  a  sea  voyage  ;  1  Marsh.  Ins. 
215 ;  or  those  fortuitous  events  which  may 
happen  in  the  course  of  the  voyage.  Poth. 
Contr.  d'assur.  n.  49 ;  Pardes.  Dr.  Com.  n. 
770.  It  will  be  proper  to  consider,  1.  Then- 
nature.     2.  Their  duration. 

4. — 1.  The  nature  of  the  risks  usually 
insured  against.  These  risks  may  be  occa- 
sioned by  storms,  shipwreck,  jetsom,  prize, 
pillage,  fire,  war,  reprisals,  detention  by 
foreign  governments,  contribution  to  losses 
experienced  for  the  common  benefit,  or  for 
expenses  which  would  not  have  taken  place 
if  it  had  not  been  for  such  events.  But  the 
insurer  may  by  special  contract  limit  his 
responsibility  for  these  risks.    He  may  in- 


sure against  all  risks,  or  only  against  emir 
merated  risks ;  for  the  benefit  of  particular 
persons,  or  for  whom  it  may  concern.  2 
Wash.  C.  C.  R.  346 ;  1  John.  Cas.  337 ;  2 
John.  Cas.  480 ;  1  Pet.  151 ;  2  Mass.  365 : 
8  Mass.  308.  The  law  itself  has  made  some 
exceptions  founded  on  public  policy,  which 
require  that  in  certain  cases  men  shall  not 
be  permitted  to  protect  themselves  against 
some  particular  perils  by  insurance ;  among 
these  are,  first,  that  no  man  can  insure  any 
loss  or  damage  proceeding  directly  from  his 
own  fault.  1  John.  Cas.  837 ;  Poth.  h.  t. 
n.  65 ;  Pard.  h.  t.  n.  771 ;  Marsh.  Ins.  215. 
Secondly,  nor  can  he  insure  risks  or  perils 
of  the  sea  upon  a  trade  forbidden  by  tho 
laws.  Thirdly,  the  risks  excluded  by  the 
usual  memorandum  (q.  v.)  contained  in  the 
policy.     Marsh.  Ins.  221. 

5.  As  the  insurance  is  upon  maritime 
risks,  the  accidents  must  have  happened  on 
the  sea,  unless  the  agreement  include  other 
risks.  The  loss  by  accidents  which  might 
happen  on  land  in  the  course  of  the  voyage, 
even  when  the  unloading"  may  have  •been 
authorized  by  the  policy,  or  is  required  by 
local  regulations,  as  where  they  are  neces- 
sary for  sanitary  measures,  is  not  borne  by 
the  insurer.  Pard.  Dr.  Com.  n.  770. 
r  6. — 2.  As  to  the  duration  of  the  risk. 
The  commencement  and  end  of  the  risk 
depend  upon  the  words  of  the  policy.  The 
insurer  may  take  and  modify  what  risks  he 
pleases.  The  policy  may  be  on  a  voyage 
out,  or  a  voyage  in,  or  it  may  be  for  part 
of  the  route,  or  for  a  limited  time,  or  from 
port  to  port.  See  3  Kent,  Com.  254 ;  Pard. 
Dr.  Com.  n.  775 ;  Marsh.  246 ;  1  Binn.  592. 
The  duration  of  the  risk  on  goods  is  consi- 
dered in  Marsh.  Ins.  247  a ;  on  ships,  p.  280 ; 
on  freight,  p.  278,  and  12  Wheat.  383. 

7. — 2d.  In  insurances  against  fire,  the 
risks  and  losses  insured  against,  are  "all 
losses  or  damages  by  fire ;"  but,  as  in  cases 
of  marine  insurances,  this  may  be  limited  as 
to  the  things  insured,  or  as  to  the  cause  or 
occasion  of  the  accident,  and  many  policies 
exclude  fires  caused  by  a  mob  or  the  ene- 
mies of  the  commonwealth.  The  duration 
of  the  policy  is  limited  by  its  own  provisions. 
8.— -3d.  In  insurances  on  lives,  the  risks 
are  the  death  of  the  party  from  whatever 
cause,  but  in  general  the  following  risks 
are  excepted,  namely:  1.  Death  abroad  or 
in  a  district  excluded  by  the  terms  of  the 
policy.  2.  Entering  into  the  naval  or  mili- 
tary service  without  the  consent  of  the  in- 
surer.    3.  Death  by  suicide.    4.  Death  by 
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duelling.  5.  Death  by  the  hands  of  justice. 
See  Insurance  on  lives.  The  duration  of 
the  risks  is  limited  by  the  terms  of  the 
policy. 

9. — §  2.  As  a  general  rule,  whenever  the 
sale  has  been  completed,  the  risk  of  loss  of 
the  things  sold  is  upon  the  buyer ;  but  until 
it  is  complete,  and  while  something  remains 
to  be  done  by  either  party,  in  relation  to  it, 
the  risk  is  on  the  seller j  as,  if  the  goods  are 
to  be  weighed  or  measured.    See  Sale, 

10.  In  sales,  the  risks  to  which  property 
is  exposed  and  the  loss  which  may  occur, 
before  the  contract  is  fully  complete,  must 
be  borne  by  him  in  whom  the  title  resides ; 
when  the  bargain,  therefore,  is  made  and 
rendered  binding  by  giving  earnest,  or  by 
part  payment,  or  part  delivery,  or  by  a 
compliance  with  the  requisitions  of  the 
statute  of  frauds,  the  property,  and  with  it 
the  risk,  attaches  to  the  purchaser.  2  Kent, 
Com.  392. 

11.  In  Louisiana,  as  soon  as  the  con- 
tract of  sale  is  completed,  the  thing  sold  is 
at  the  risk  of  the  buyer,  but  with  the  fol- 
lowing modifications  :  Until  the  thing  sold 
is  delivered  to  the  buyer,  the  seller  is 
obliged  to  guard  it  as  a  faithful  administra- 
tor, and,  if,  through  his  want  of  care, 
the  thing  is  destroyed,  or  its  value  dimin- 
ished, the  seller  is  responsible  for  the  loss. 
He  is  released  from  this  degree  of  care, 
when  the  buyer  delays  obtaining  the  pos- 
session ;  but  he  is  still  liable  for  any  injury 
which  the  thing  sold  may  sustain  through 
gross  neglect  on  his  part.  If  it  is  the 
seller  who  delays  to  deliver  the  thing, 
and  it  be  destroyed,  even  by  a  fortuitous 
event,  it  is  he  who  sustains  the  loss,  unless 
it  appears  that  the  fortuitous  event  would 
equally  have  occasioned  the  destruction  of 
the  thing  in  the  buyer's  possession,  after 
delivery.  Art.  2442-2445.  For  the  rules 
ofthe  civil  law  on  this  subject,  see  Inst.  2, 
1,  41 ;  Poth.  Gontr.  de  Vente,  4eme  partie, 
n.  308,  et  seq. 

RIVER.  A  natural  collection  of  waters, 
arising  from  springs  or  fountains,  which  flow 
in  a  bed  or  canal  qf  considerable  width  and 
length,  towards  the  sea. 

2.  Rivers  may  be  considered  as  public 
or  private. 

8.  Public  rivers  are  those  in  which  the 
public  have  an  interest. 

4.  They  are  either  navigable,  which, 
technically  understood,  signifies  such  rivers 
in  which  the  tide  flows ;  or  not  navigable. 
The  soil  or  bed  of  such  a  navigable  river, 


understood  in  this  sense,  belongs  not  to  the 
riparian  proprietor,  but  to  the  public.  3 
Caines'  Rep.  307 ;  10  John.  R.  236 ;  17 
John.  R.  151 ;  20  John.  R.  90 ;  5  Wend. 
R.  423 ;  6  Cowen,  R.  518 ;  14  Serg.  & 
Rawle,  9 ;  1  Rand.  Rep.  417 ;  3  Rand.  R. 
33  j  3  Greenl.  R.  269 ;  2  Conn.  R.  481  j  5 
Pick.  199. 

5.  Public  rivers,  not  navigable,  are 
those  which  belong  to  the  people  in  general, 
as  public  highways.  The  soil  of  these  rivers 
belongs  generally,  to  the  riparian  owner, 
but  the  public  have  the  use  of  the  stream, 
and  the  authors  of  nuisances  and  impedi- 
ments over  such  a  stream  are  indictable. 
Ang.  on  Water  Courses,  202 ;  Davies'  Rep. 
152  j  Callis  on  Sewers,  78  ;  4  Burr.  2162. 

6.  By  the  ordinance  of  1787,  art.  4, 
relating  to  the  north-western  territory,  it  is 
provided  that  the  navigable  waters,  leading 
into  the  Mississippi  and  St.  Lawrence,  and 
the  carrying  places  between  the  same,  shall 
be  common  highways,  and  forever  free.  3 
Story,  L.  U.  S.  2077. 

7.  A  private  river,  is  one  so  naturally 
obstructed,  that  there  is  no  passage  for 
boats ;  for  if  it  be  capable  of  being  so  navi- 
gated, the  public  may  use  its  waters.  1 
M'Cord's  Rep.  580.  The  soil  in  general 
belongs  to  the  riparian  proprietors,  (q.  v.) 
A  river,  then,  may  be  considered,  1st.  As 
private,  in  the  case  of  shallow  and  obstructed 
streams.  2d.  As  private  property,  but  sub- 
ject to  public  use,  when  it  can  be  navi- 
gated ;  and,  3d.  As  public,  both  with 
regard  to  its  use  and  property.  Some  rivers 
possess  all  these  qualities.  The  Hudson  is 
mentioned  as  an  instance ;  in  one  part  it  is 
entirely  private  property;  in  another  the 
public  have  the  use  of  it ;  and  it  is  public 
property  from  the  mouth  as  high  up  as  the 
tide  flows.     Ang.  Wat.  Co.  205,  6. 

8.  In  Pennsylvania,  it  has  been  held 
that  the  great  rivers  of  that  state,  as  the 
Susquehanna,  belong  to  the  public,  and 
that  the  riparian  proprietor  does  not  own 
the  bed  or  canal.  2  Binn.  R.  75  ;  14  Serg. 
&  Rawle,  71.  Vide,  generally,  Civ.  Code 
of  Lo.  444 ;  Bac.  Ab.  Prerogatives,  B  3 ;  7 
Com.  Dig.  291 ;  1  Bro.  Civ.  Law,  170 ; 
Merl.  Repert,  h.  t.;  Jacobsen's  Sea  Laws, 
417  ;  2  Hill.  Abr.  c.  18  ;  2  Fairf.  R.  278 ; 
3  Ohio  Rep.  496 ;  6  Mass.  R.  435 ;  15 
John.  R.  447 ;  1  Pet.  C.  C.  Rep.  64 ;  1 
Paige's  Rep.  448  ;  3  Dane's  R.  4 ;  7  Mass. 
Rep.  496  ;  17  Mass.  Rep.  289  ;  5  Greenl. 
R.  69 ;  10  Wend.  R.  260  ;  Karnes,  Eq.  38  j 
6  Watts  &  Serg.  101.  As  to  the  boundaries 
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of  rivers,  see  Mete.  &  Perk.  Dig.  Boun- 
daries, IV. ;  as  to  the  grant  of  a  river,  see  5 
Cowen,  216;  Co.  Litt.  4  b;  Com.  Dig. 
Grant,  E  5. 

BIX  DOLLAB.  The  name  of  a  coin. 
The  rix  dollar  of  Bremen,  is  deemed  as 
money  of  account,  at  the  custom-house,  to 
be  of  the  value  of  seventy-eight  and  three 
quarters  cents.  Aot  of  March  3,  1848. 
The  rix  dollar  is  computed  at  one  hundred 
cents.  Act  of  March  2, 1799,  s.  61.  Vide 
Foreign  coins. 

BIXA,  civil  law.  A  dispute ;  a  quarrel. 
Dig.  48,  8, 17. 

BlXATBIX.     A  common  scold,   (q.  v.) 

BO  AD.  A  passage  through  the  country 
for  the  use  of  the  people.     3  Yeates,  421. 

2.  Roads  are  public  or  private.  Public 
roads  are  laid  out  by  public  authority,  or 
dedicated  by  individuals  to  public  use.  The 
public  have  the  use  of  such  roads,  but  the 
owner  of  the  land  over  which  they  are  made 
and  the  owners  of  land  bounded  on  the 
highway,  have,  prima  facie,  a  fee  in  such 
highway,  ad  medium  plum  via,  subject  to 
the  easement  in  favor  of  the  public.  1 
Conn.  193  ;  11  Conn.  60  ;  2  John.  857  ;  15 
John.  447.  But  where  the  boundary  ex- 
cludes the  highway,  it  is,  of  course,  exclu- 
ded. 11  Pick.  193.  See  18  Mass.  259. 
The  proprietor  of  the  soil,  is  therefore  en- 
titled to  all  the  fruits  which  grow  by  its 
side;  16  Mass.  366, 7;  and  to  all  the  mineral 
wealth  it  contains.  1  Rolle,  892, 1.  5 ;  4 
Day,  B.  328  ;  1  Conn.  Bep.  103  ;  6  Mass. 
B.  454;  4  Mass.  B.  427;  15  Johns.  Bep. 
447,  583 ;  2  Johns.  B.  357 ;  Com.  Dig. 
Chimb,  A  2;  6  Pet.  498  ;  1  Sumn.  21 ;  10 
Pet.  25 ;  6  Pick.  57 ;  6  Mass.  454 ;  12 
Wend.  98. 

3.  There  are  public  roads,  such  as  turn- 
pikes and  railroads,  which  are  constructed 
by  public  authority,  or  by  corporations. 
These  are  kept  in  good  order  by  the  re- 
spective companies  to  which  they  belong, 
and  persons  travelling  on  them,  with 
animals  and  vehicles,  are  required  to  pay 
toll.  In  general  these  companies  have  only 
a  right  of  passage  over  the  land,  which  re- 
mains the  property,  subject  to  the  easement, 
of  the  owner  at  the  time  the  road  was  made, 
or  of  his  heirs  or  assigns. 

4.  Private  roads  are  such  as  are  used 
for  private  individuals  only,  and  are  not 
wanted  for  the  public  generally.  Sometimes 
roads  of  this  kind  are  wanted  for  the  ac- 
commodation of  land  otherwise  enclosed  and 
without  access  to  public  roads.    The  soil 


of  such  roads  belongs  to  the  owner  of  the 
land  over  which  they  are  made. 

5.  Public  roads  are  kept  in  repair  at  the 
public  expense,  and  private  roads  by  those 
who  use  them.  Tide  Domain;  Way.  13 
Mass.  256  ;  1  Sumn.  Bep.  21 ;  2  Hill.  Ab. 
c.  7 ;  1  Pick.  B.  122  ;  2  Mass.  B.  127  ;  6 
Mass.  B.  454  ;  4  Mass.  B.  427  ;  15  Mass. 
Bep.  33  ;  8  Bawle,  B.  495  ;  1  N.  H.  Bep. 
16  ;  1  M'Cord,  B.  67 ;  1  Conn.  B.  103  ;  2 
John.  B.  357 ;  1  John.  Bep.  447  ;  15  John. 
B.  483  ;  4  Day,  Bep.  330  ;  2  Bailey,  Bep. 
271 ;  1  Burr.  133 ;  7  B.  &  Cr.  304  ;  11 
Price,  B.  736  ;  7  Taunt.  B.  39 ;  Str.  1004 ; 

1  Shepl.  B.  250 ;  5  Conn.  Bep.  528 ;  8 
Pick.  B.  473  ;  Crabb,  B.  P.  §§  102-104. 

Boad,  mar.  law.  A  road  is  defined  by 
Lord  Hale  to  be  an  open  passage  of  the  sea, 
which,  from  the  situation  of  the  adjacent 
land,  and  its  own  depth  and  wideness, 
affords  a  secure  place  for  the  common  riding 
and  anchoring  of  vessels.  Hale  de  Port. 
Mar.  p.  2,  c.  2.  This  word,  however,  does 
not  appear  to  have  a  very  definite  meaning. 

2  Chit.  Com.  Law,  4,  5. 

BOABING.  A  disease  among  horses 
occasioned  by  the  circumstance  of  the  neck 
of  the  windpipe  being  too  narrow  for  accel- 
erated respiration ;  the  disorder  is  frequently 
produced  by  sore  throat  or  other  topical 
inflammation. 

2.  A  horse  affected  with  this  malady  is 
rendered  less  serviceable,  and  he  is  therefore 
unsound.  2  Stark.  B.  81 ;  S.  C.  3  Engl. 
Com.  Law  Bep.  255 ;  2  Camp.  B.  523. 

BOBBEB.  One  who  commits  a  robbery. 
One  who  feloniously  and  forcibly  takes 
goods  or  money  to  any  value  from  the  perspn 
of  another  by  violence  or  putting  him  in  fear. 

BOBBEBY,  crimes.  The  felonious  and 
forcible  taking  from  the  person  of  another, 
goods  or  money  to  any  value,  by  violence 
or  putting  him  in  fear.  4  Bl.  Com.  243 ; 
1  Bald.  102. 

2.  By  "taking  from  the  person"  is 
meant  not  only  the  immediate  taking  from 
his  person,  but  also  from  his  presence  when 
it  is  done  with  violence  and  against  his 
consent.  1  Hale,  P.  C.  533;  2  Buss. 
Crimes,  61.  The  taking  must  be  by  vio- 
lence or  putting  the  owner  in  fear,  but  both 
these  circumstances  need  not  concur,  for  if 
a  man  should  be  knocked  down  and  then 
robbed  while  he  is  insensible,  the  offence  is 
still  a  robbery.  4  Binn.  B.  379.  And  if 
the  party  be  put  in  fear  by  threats  and  then 
robbed,  it  is  not  necessary  there  should  be 
any  greater  violence. 
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3.  This  offence  differs  from  a  larceny 
from  the  person  in  this,  that  in  the  latter, 
there  is  no  violence,  while  in  the  former  the 
crime  is  incomplete  without  an  actual  or 
constructive  force.  Id.  Vide  2  Swift's 
Dig.  298.  Prin.  Pen.  Law,  ch.  22,  §  4,  p. 
285 ;  and  Carrying  away;  Invito  Domino; 
Larceny;  Taking, 

BOD.  A  measure  sixteen  feet  and  a 
half  long  ;  a  perch. 

BOGATOBY,  LETTEBS.  A  kind  of 
commission  from  a  judge  authorizing  and 
requesting  a  judge  of  another  jurisdiction 
to  examine  a  witness.  Vide  Letters  Roga- 
tory. 

ROGUE.  A  French  word,  which  in 
that  language  signifies  proud,  arrogant.  In 
some  of  the  ancient  English  statutes  it 
means  an  idle,  sturdy  beggar,  which  is  its 
meaning  in  law.  Rogues  are  usually  pun- 
ished as  vagrants.  Although  the  word 
rogue  is  a  word  of  reproach,  yet  to  charge 
one  as  a  rogue  is  not  actionable.  5  Binn. 
219.     See  2  Dev.  162 ;  Hardin,  529. 

BOLE  D'EQUIPAGE.  The  list  of  a 
ship's  crew ;  the  muster  roll. 

BOLL.  A  schedule  of  parchment  which 
may  be  turned  up  with  the  hand  in  the  form 
of  a  pipe  or  tube.    Jacob,  L.  D.  h.  t. 

2.  In  early  times,  before  paper  came 
in  common  use,  parchment  was  the  sub- 
stance employed  for  making  records,  and, 
as  the  art  of  bookbinding  was  but  little 
used,  economy  suggested  as  the  most  con- 
venient mode  of  adding  sheet  to  sheet,  as 
were  found  requisite,  and  they  were  tacked 
together  in  such  manner  that  the  whole 
length  might  be  wound  up  together  in  the 
form  of  spiral  rolls. 

3.  Figuratively  it  signifies  the  records 
of  a  court  or  office.  In  Pennsylvania  the 
master  of  the  rolls  was  an  officer  in  whose 
office  were  recorded  the  acts  of  the  legisla- 
ture,    1  Smith's  Laws,  46. 

BOOD  OF  LAND.  The  fourth  part 
of  an  acre. 

BOOT.  That  part  of  a  tree  or  plant 
under  ground  from  which  it  draws  most  of 
its  nourishment  from  the  earth. 

2.  When  the  roots  of  a  tree  planted  in 
one  man's  land  extend  into  that  of  another, 
this  circumstance  does  not  give  the  latter 
any  right  to  the  tree,  though  such  is  the 
doctrine  of  the  civil  law;  Dig.  41,  1,  7, 
13 ;  but  such  person  has  a  right  to  out  off 
the  roots  up  to  his  line.  Bolle's  R.  394, 
vide  Tree, 

3.  In  a  figurative  sense,  the  term  root 


is  used  to  signify  the  person  from  whom 
one  or  more  others  are  descended.  Vide 
Descent;  Per  stirpes. 

ROSTER.  A  list  of  persons  who  are 
in  their  turn  to  perform  certain  duties, 
required  of  them  by  law.  Tytlor  on 
Courts  Mart.  93. 

ROUBLE.  The  name  of  a  coin.  The 
rouble  of  Russia,  as  money  of  account,  is 
deemed  and  taken  at  the  custom-house,  to 
be  of  the  value  of  seventy-five  cents.  Act 
March  3, 1843. 

ROUT,  crim.  law.  A  disturbance  of 
the  peace  by  persons  assembled  together 
with  an  intention  to  do  a  thing,  which,  if 
executed,  would  have  made  them  rioters, 
and  actually  making  a  motion  towards  the 
execution  of  their  purpose. 

2.  It  generally  agrees  in  all  particulars 
with  a  riot,  except  only  in  this,  that  it  may 
be  a  complete  offence  without  the  execution 
of  the  intended  enterprise.  Hawk.  c.  65, 
s.  14  j  1  Russ.  on  Cr.  253 ;  4  Bl.  Com. 
140 ;  Yin.  Abr.  Riots,  &c,  A  2 ;  Com. 
Dig.  Forcible  Entry,  D  9. 

ROUTOUSLY,  pleadings.  A  technical 
word  properly  used  in  indictments  for  a 
rout  as  descriptive  of  the  offence.  2  Salk. 
593. 

ROYAL  HONORS.  In  diplomatic  lan- 
guage by  this  term  is  understood  the  rights 
enjoyed  by  every  empire  or  kingdom  in 
Europe,  by  the  pope,  the  grand  duchies  of 
Germany,  and  the  Germanic  and  Swiss 
confederations,  to  precedence  over  all  others 
who  do  not  enjoy  the  same  rank,  with  the 
exclusive  right  of  sending  to  other  states 
public  ministers  of  the  first  rank,  as  ambas- 
sadors, together  with  other  distinctive  titles 
and  ceremonies.  Yattel,  Law  of  Nat.  B.  2, 
c.  3,  §  38 ;  Wheat.  Intern.  Law,  pt.  2,  o. 
3,  §2. 

RUBRIC,  civil  law.  The  title  or  in- 
scription of  any  law  or  statute,  because  the 
copyists  formerly  drew  and  painted  the  title 
of  laws  and  statutes  rubro  colore9  in  red 
letters.  Ayl.  Pand.  B.  1,  t.  8 ;  Diet,  de 
Juris,  h.  t. 

RUDENESS,  crim.  law.  An  impolite 
action ;  contrary  to  the  usual  rules  observed 
in  society,  committed  by  one  person  against 
another. 

2.  This  is  a  relative  term  which  it  is 
difficult  to  define:  those  acts  which  one 
friend  might  do  to  another,  could  not  be 
justified  by  persons  altogether  unacquainted ; 
persons  moving  in  polished  society  could 
not  be  permitted  to  do  to  each  other,  what 
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boatmen,  hostlers,  and  such  persons  might 
perhaps  justify.  2  Hagg.  Eccl.  R.  73.  An 
act  done  by  a  gentleman  towards  a  lady 
might  be  considered  rudeness,  which,  if 
done  by  one  gentleman  to  another  might 
not  be  looked  upon  in  that  light.  Buss.  & 
Ry.  130. 

3.  A  person  who  touches  another  with 
rudeness  is  guilty  of  a  battery,  (q.  v.) 

RULE.  This  is  a  metaphorical  expres- 
sion borrowed  from  mechanics.  The  rule, 
in  its  proper  and  natural  sense,  is  an  instru- 
ment by  means  of  which  may  be  drawn, 
from  one  point  to  another,  the  shortest 
possible  line,  which  is  called  a  straight  line. 

2.  The  rule  is  a  means  of  comparison 
in  the  arts  to  judge  whether  the  line  be 
straight,  as  it  serves  in  jurisprudence,  to 
judge  whether  an  action  be  just  or  unjust. 
It  is  just  or  right,  when  it  agrees  with  the 
rule,  which  is  the  law.  It  is  unjust  and 
wrong,  when  it  deviates  from  it.  It  is  the 
same  with  our  will  or  our  intention. 

Rule  of  law.  Rules  of'law  are  general 
maxims,  formed  by  the  courts,  who  having 
observed  what  is  common  to  many  particular 
cases,  announce  this  conformity  by  a  maxim, 
which  is  called  a  rule ;  because  in  doubtful 
and  unforeseen  cases,  it  is  a  rule  for  their 
decision ;  it  embraces  particular  cases  within 
general  principles.     Toull.  Tit.  prel.  n.  17 ; 

1  Bl.  Com.  44  ;  Domat,  liv.  prel.  1. 1,  s.  1 ; 
Ram  on  Judgm.  30 ;  3  Barn.  &  Adol.  34 ; 

2  Russ.  R.  216, 580, 581 ;  4  Russ.  R.  305 ; 
10  Price's  R.  218,  219,  228 ;  1  Barn.  & 
Cr.  86  ;  7  Bing.  R.  280 ;  1  Ld.  Raym.  728 ; 
5  T.  R.  5 ;  4  M.  &  S.  348.     See  Maxim. 

Rule  of  court.  An  order  made  by  a 
court  having  competent  jurisdiction. 

2.  Rules  of  court  are  either  general  or 
special ;  the  former  are  the  laws  by  which 
the  practice  of  the  court  is  governed ;  the 
latter  are  special  orders  made  in  particular 
cases. 

3.  Disobedience  to  these  is  punished 
by  giving  judgment  against  the  disobedient 
party,  or  by  attachment  for  contempt. 

Rule  to  show  cause.  An  order  made 
by  the  court,  in  a  particular  case,  upon 
motion  of  one  of  the  parties  calling  upon 
the  other  to  appear  at  a  particular  time 
before  the  court,  to  show  cause,  if  any  he 
have,  why  a  certain  thing  should  not  be 
done. 

2.  This  rule  is  granted  generally  upon 
the  oath  or  affirmation  of  the  applicant ; 
but  upon  the  hearing,  the  evidence  of 
competent  witnesses  must  be  given  to  sup* 


port  the  rule,  and  the  affidavit  of  the  appli- 
cant is  insufficient. 

Rule  of  the  war,  1756,  comm.  law, 
war.  A  rule  relating  to  neutrals  was  the 
first  time  practically  established  in  1756, 
and  universally  promulgated,  that "  neutrals 
are  not  to  carry  on  in  times  of  war,  a  trade 
which  was  interdicted  to  them  in  times  of 
peace."  Chit.  Law  of  Nat.  166 ;  2  Rob.  R. 
186  ;  4  Rob.  App. ;  Reeve  on  Shipp.  271 ; 
1  Kent,  Com.  82 ;  Mann.  Law  Nat.  196  to 
202. 

Rule,  term,  English  practice.  A  term 
rule  is  in  the  nature  of  a  day  rule,  by  which 
a  prisoner  is  enabled  by  the  terms  of  one 
rule,  instead  of  a  daily  rule,  to  quit  the 
prison  or  its  rules  for  the  purpose  of  trans- 
acting his  business.  It  is  obtained  in  the 
same  manner  as  a  day  rule.     See  Rules. 

TO  RULE.  This  has  several  meanings : 
1.  To  determine  or  decide ;  as,  the  court 
rule  the  point  in  favor  of  the  plaintiff.  2. 
To  order  by  rule  ;  as  rule  to  plead. 

RULES,  English  law.  The  rules  of  the 
King's  Bench  and  Fleet  are  certain  limits 
without  the  actual  walls  of  the  prisons, 
where  the  prisoner,  on  proper  security  pre- 
viously given  to  the  marshal  of  the  king's 
bench,  or  warden  of  the  fleet,  may  reside ; 
those  limits  are  considered,  for  all  legal  and 
practical  purposes,  as  merely  a  further  ex- 
tension of  the  prison  walls. 

2.  The  rules  or  permission  to  reside 
without  the  prison,  may  be  obtained  by  any 
person  not  committed  criminally ;  2  Str.  R. 
845  ;  nor  for  contempt :  Id.  817 ;  by  satis- 
fying the  marshal  or  warden  of  the  security 
with  which  he  may  grant  such  permission. 

Rules  of  practice.  Certain  orders 
made  by  the  courts  for  the  purpose  of  regu- 
lating the  practice  of  members  of  the  bar 
and  others. 

2.  Every  court  of  record  has  an  inhe- 
rent power  to  make  rules  for  the  transaction 
of  its  business  ;  which  rules  they  may  from 
time  to  time  change,  alter,  rescind  or  repeal. 
While  they  are  in  force  they  must  be  ap- 
plied to  all  cases  which  fall  within  them ; 
they  can  use  no  discretion,  unless  such  dis- 
cretion is  authorized  by  the  rules  them- 
selves. Rules  of  court  cannot,  of  course, 
contravene  the  constitution  or  the  law  of 
the  land.  3  Pick.  R.  512  ;  2  Har.  &  John. 
79 ;  1  Pet.  S.  C.  R.  604 ;  3  Binn.  227, 
417 ;  8  8.  &  R.  253 ;  8  S.  &  R.  336 ;  2 
Misso.  R.  98 ;  11  S.  &  R.  131  y  5  Pick.  R. 
:  187. 
|     RUMOR.     A  general  public  report  of 
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certain  things,  without  any  certainty  as  to 
their  truth. 

2.  In  general,  rumor  cannot  he  received 
in  evidence,  but  when  the  question  is  whether 
such  rumor  existed,  and  not  its  truth  or 
falsehood,  then  evidence  of  it  may  be  given. 

RUNCINUS.  A  nag.  1  Tho.  Co.  Litt. 
471. 

RUNNING  DAYS.  In  settling  the  lay 
days,  (q.  v.)  or  the  days  of  demurrage, 
(q.  v.)  the  contract  sometimes  specifies 
"  running  days  ;"  by  this  expression  is,  in 
general,  understood,  that  the  days  shall  be 
reckoned  like  the  days  in  a  bill  of  exchange. 
1  Bell's  Comm.  577,  5th  ed. 

Running  of  the  statute  of  limita- 
tions. A  metaphorical  expression,  by  which 
is  meant  that  the  time  mentioned  in  the 
statute  of  limitations  is  considered  as  pass- 
ing.    1  Bouv.  Inst.  n.  861. 

Running  with  the  land.  A  technical 
expression  applied  to  covenants  real,  which 
affect  the  land ;  and  if  a  lessee  covenants 
that  he  and  his  assigns  will  repair  the  house 
demised,  or  pay  a  ground-rent,  and  the  les- 
see grants  over  the  term,  and  the  assignee 
does  not  repair  the  house  or  pay  the  ground- 
rent,  an  action  lies  against  the  assignee  at 
common  law,  because  this  covenant  runs 
with  the  land.  Bro.  Covenant,  32  ;  Rolle's 
Ab.  522 ;  Bac.  Ab.  Covenant,  E  4. 

2.  The  same  principle  which  regulates  the 
annexation  of  incorporeal  to  corporeal  pro- 
perty, determines  what  covenants  may  be 
annexed  to  a  tenure.  Those  alone  which 
tend  directly,  not  merely  through  the  inter- 
vention of  collateral  causes,  to  improve  the 
estate,  give  stability  to  the  tenant's  title, 
assure  him  from  a  defective  one,  or  add  to 
the  lord's  means  on  the  one  hand,  the  ten- 
ant's on  the  other,  of  enforcing  the  stipula- 
tions between  them,  are  of  this  sort.  Cro. 
Eliz.  617 ;  Cro.  Jac.  125  ;  2  H.  Bl.  133 ; 
T.  Jones,  144 ;  Cro.  Car.  137,  503. 

3.  Covenants  running  with  the  land 
pass  with  the  tenure,  though  not  made  with 
assigns.  The  parties  to  them  are  not  A 
and  B,  but  the  tenant  and  the  landlord  in 
those  characters.  When  the  landlord  as- 
signs the  reversion,  the  assignee  becomes 
lord  in  his  room,  fills  the  precise  situation 


and  character  the  assignor  was  clothed 
with,  and  is  therefore  entitled  to  the  privi- 
leges annexed  to  that  character.  Whether 
the  tenant  is  sued  by  the  landlord  or  his 
assigns,  he  is  sued  by  the  same  person, 
namely,  his  lord.  The  same  argument, 
changing  its  terms,  applies  to  the  tenant's 
assignee.  5  Co.  24 ;  Cro.  Eliz.  552 ;  3 
Mod.  538;  10  Mod.  152 ;  12  Mod.  371. 

4.  To  make  a  covenant  run  with  tho 
land,  it  is  not  requisite  that  the  covenantor 
should  be  possessed  of  any  estate ;  he  may 
be  an  entire  stranger  to  the  land,  but  the 
covenantee  must  have  some  transferable 
interest  in  it,  to  which  the  covenant  can 
attach  itself,  for  otherwise  the  covenant  is 
merely  personal.  Co.  Litt.  385  a ;  8  T.  R. 
393  ;  2  Sc.  630 ;  2  Bing.  N.  S.  411.  And 
to  make  the  assignee  liable,  he  must  take 
the  estate  the  covenantee  had  in  the  land,  and 
no  other,  for  when  he  takes  anothor  and  a 
different  estate  in  the  same  land,  ho  cannot 
sue  upon  the  covenants.  6  East,  289. 
Vide  Breach;  Covenant. 

5.  A  covenant  running  with  the  land 
passes  to  the  heir  at  law,  on  the  death  of 
the  ancestor,  whether  the  heir  be  named  in 
such  covenant  or  not.  2  Lev.  92  ;  2  Saund. 
367  a.     Vide  Covenant. 

RUPEE,  comm.  law.  A  denomination 
of  money  in  Bengal.  In  the  computation 
of  ad  valorem  duties,  it  is  valued  at  fifty- 
five  and  one  half  cents.  Act  of  March  2, 
1799,  s.  61 ;  1  Story's  L.  U.  S.  627.  Vide 
Foreign  coins. 

2.  The  rupee  of  British  India,  as  mo- 
ney of  account,  at  the  custom-house,  shall 
be  deemed  and  taken  to  be  of  the  value  of 
forty-four  and  one  half  cents.  Act  of  March 
3, 1848. 

RURAL.  That  which  relates  to  the 
country,  as  rural  servitudes.     See  Urban. 

RUSE  DE  GUERRE.  Literally  a  trick 
in  war ;  a  stratagem.  It  is  said  to  be  law- 
ful among  belligerents,  provided  it  does  not 
involve  treachery  and  falsehood.  Grot. 
Droit  de  la  Guerre,  liv.  8,  c.  1,  §  9. 

RUTA,  civ.  law.  The  name  given  to 
those  things  which  are  extracted  or  taken 
from  land,  as  sand,  chalk,  coal,  and  sue)* 
other  things.    Poth.  Pand.  liv.  50,  h.  t. 
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SABBATH.  The  same  as  Sunday,  (q.  v.) 

8 ABINIANS.  A  sect  of  lawyers,  whose 
first  chief  was  Attains  Capito,  and  the 
second,  Caelius  Sabinus,  from  whom  they 
derived  their  name.  Clef  des  Lois  Rom. 
h.  t. 

SACRAMENTUM.  An  oath:  as,  qui 
dicunt  supra  sacramentum  suum.  * 

SACQTJIER,  maritime  law.  The  name 
of  an  ancient  officer,  whose  business  "  was 
to  load  and  unload  vessels  laden  with  salt, 
corn,  or  fish,  to  prevent  the  ship's  crew  de- 
frauding the  merchant  by  false  tale,  or 
cheating  him  of  his  merchandise  otherwise." 
Laws  of  Oleron,  art.  11,  published  in  an 
English  translation  in  an  Appendix  to  1 
Pet.  Adm.  R.  XXV.  See  Arramevr;  Steve- 
dore. 

SACRILEGE.  The  act  of  stealing  from 
the  temples  or  churches  dedicated  to  the 
worship  of  God,  articles  consecrated  to 
divine  uses.  Pen.  Code  of  China,  B.  1,  0. 
2,  6  6 ;  Ayl.  Par.  476. 

S^EVETIA.  Cruelty,  (q.  v.)  It  is 
required  in  order  to  constitute  scevetia  that 
there  should  exist  such  a  degree  of  cruelty 
as  to  endanger  the  party's  suffering  bodily 
hurt.  1  Hagg.  Cons.  R.  35 ;  2  Mass.  150 ; 
8  Mass.  321 ;  4  Mass.  587. 

SAFE-CONDUCT,  comm.  law,  war.  A 
passport  or  permission  from  a  neutral  state 
to  persons  who  are  thus  authorized  to  go 
and  return  in  safety,  and,  sometimes,  to 
carry  away  certain  things  in  safety.  Ac- 
cording to  common  usage,  the  term  passport 
is  employed  on  ordinary  occasions,  for  the 
permission  given  to  persons  when  there  is 
no  reason  why  they  should  not  go  where 
they  please :  and  safe-conduct  is  the  name 
given  to  the  instrument  which  authorizes 
certain  persons,  as  enemies,  to  go  into 
places  where  they  could  not  go  without 
danger,  unless  thus  authorized  by  the  go- 
vernment. 

2.  A  safe-conduct  is  also  the  name  of 
an  instrument  given  to  the  captain  or  mas- 
ter of  a  ship  to  proceed  on  a  particular 
voyage :  it  usually  contains  his  name  and 
residence,  the  name,  description  and  desti- 
nation of  the  ship,  with  such  other  matters 
as  the  practice  of  the  place  requires.    This 


document  is  indispensably  necessary  for  the 
safety  of  every  neutral  ship. 

3.  The  act  of  congress  of  April  30th, 
1790,  s.  27,  punishes  the  violation  of  any 
safe-conduct  or  passport  granted  under  the 
authority  of  the  United  States,  on  conviction, 
with  imprisonment,  not  exceeding  three 
years,  and  a  fine  at  the  discretion  of  the  court 
Vide  Conduct;  Passport;  and  18  Vin.  Ab. 
272. 

Sate  pledge,  salws-plegius.  A  surety 
given  that  a  man  shall  appear  upon  a  cer- 
tain day.    Bract,  lib.  4,  c.  1. 

SAID.    Before  mentioned. 

2.  In  contracts  and  pleadings  it  is  usual 
and  proper  when  it  is  desired  to  speak  of  a 
person  or  thing  before  mentioned,  to  desig- 
nate them  by  the  term  said  or  aforesaid,  or 
by  some  similar  term,  otherwise  the  latter 
description  will  be  ill  for  want  of  certainty. 
2  Lev.  207 ;  Com.  Dig.  Pleader,  C  18 ; 
Gould  on  PI.  c.  3,  §  63. 

SAILING  INSTRUCTIONS,  mar.  law. 
Written  or  printed  directions,  delivered  by 
the  commanding  officer  of  a  convoy  to  the 
several  masters  of  the  ships  under  his  care, 
by  which  they  are  enabled  to  understand 
and  answer  his  signals,  to  know  the  place 
of  rendezvous  appointed  for  the  fleet,  in 
case  of  dispersion  by  storm,  by  an  enemy, 
or  by  any  other  accident. 

2.  Without  sailing  instructions  no  vessel 
can  have  the  full  protection  and  benefit  of 
convoy.    Marsh.  Lis.  368. 

SAILORS.  Seamen,  mariners.  Vide 
Mariners;  Seamen;  Shipping  Articles. 

SAISIE-EXECUTION,  French  law. 
This  term  is  used  in  Louisiana.  It  is  a 
writ  of  execution  by  which  the  creditor 
places  under  the  custody  of  the  law,  the 
movables,  which  are  liable  to  seizure,  of  his 
debtor,  in  order  that  out  of  them  he  may 
obtain  payment  of  the  debt  due  by  him 
Code  of  Practice,  art.  641 ,  Dall.  Diet.  h.  t 
It  is  a  writ  very  similar  to  the  fieri  facias. 

SAISIE-FORAINE.  A  term  used  in 
Louisiana  and  in  the  French  law;  this  is 
a  permission  given  by  the  proper  judicial 
officer,  to  authorize  a  creditor  to  seize  the 
property  of  his  debtor  in  the  district  which 
he  inhabits.    Dall.  Die.  h.  t.    It  has  the 
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effect  of  an  attachment  of  property,  which  is 
applied  to  the  payment  of  the  debt  due. 

SAISIE-GAGERIE,  French  law.  A 
conservatory  act  of  execution,  by  which  the 
owner,  or  principal  lessor  of  a  house  or  farm, 
causes  the  furniture  of  the  house  or  farm 
leased,  and  on  which  he  has  a  lien,  to  be 
seized,  in  order  to  obtain  the  rent  due  to 
him.  It  is  similar  to  the  distress  of  the 
common  law.     Dall.  Diet.  h.  t. 

SAISIE-IMMOBILIERE.  A  writ  by 
which  the  creditor  puts  in  the  custody  of 
the  law  the  immovables  of  his  debtor,  that 
out  of  the  proceeds  of  their  sale,  he  may 
be  paid  his  demand.  The  term  is  French, 
and  is  used  in  Louisiana. 

SALARY.  A  reward  or  recompense  for 
services  performed. 

2.  It  is  usually  applied  to  the  reward 
paid  to  a  public  officer  for  the  performance 
of  his  official  duties. 

3.  The  salary  of  the  president  of  the 
United  States  is  twenty-five  thousand  dollars 
per  annum ;  Act  of  18th  Feb.  1793 ;  and  the 
constitution,  art.  2,  s.  1,  provides  that  the 
compensation  of  the  president  shall  not  be 
increased  or  diminished,  during  the  time  for 
which  he  shall  have  been  elected. 

4.  Salary  is  also  applied  to  the  reward 
paid  for  the  performance  of  other  services ; 
but  if  it  be  not  fixed  for  each  year,  it  is 
called  honorarium.  Poth.  Pand.  h.  t. 
According  to  M.  Duvergier,  the  distinction 
between  honorarium  and  salary  is  this.  By 
the  former  is  understood  the  reward  given 
to  the  most  elevated  professions  for  services 
performed ;  and  by  the  latter  the  price  of 
hiring  of  domestic  servants  and  workmen. 
19  Toull.  n.  268,  p.  292,  note. 

5.  There  is  this  difference  between  salary 
and  price ;  the  former  is  the  reward  paid 
for  services,  or  for  the  hire  of  things ;  the 
latter  is  the  consideration  paid  for  a  thing 
sold.    Lee.  Elem.  §  907,  908. 

SALE,  contracts.  An  agreement  by  which 
one  of  the  contracting  parties,  called  the 
seller,  gives  a  thing  and  passes  the  title  to 
it,  in  exchange  for  a  certain  price  in  current 
money,  to  the  other  party,  who  is  called  the 
buyer  or  purchaser,  who,  on  his  part,  agrees 
to  pay  such  price.-Pard.  Dr.  Com.  n.  6;  Noy's 
Max.  oh.  42 ;  Shep.  Touch.  244 ;  2  Kent, 
Com.  363  ;  Poth.  Vente,  n.  1 ;  1  Duverg. 
Dr.  Civ.  Fr.  n.  7.      • 

2.  This  contract  differs  from  a  barter  or 
exchange  in  this,  that  in  the  latter  the  price 
or  consideration,  instead  of  being  paid  in 
money,  is  paid  in  goods  or  merchandise,  sus- 


ceptible of  a  valuation.  It  differs  from 
accord  and  satisfaction,  because  in  that  con- 
tract, the  thing  is  given  for  the  purpose  of 
quieting  a  claim,  and  not  for  a  price.  An 
onerous  gift,  when  the  burden  it  imposes  is 
the  payment  of  a  sum  of  money,  is,  when 
accepted,  in  the  nature  of  a  sale  When 
partition  is  made  between  two  or  more  joint 
owners  of  a  chattel,  it  would  seem,  the  con- 
tract is  in  the  nature  of  a  barter.  See  11 
Pick.  311. 

3.  To  constitute  a  valid  sale  there  must 
be,  1.  Proper  parties.  2.  A  thing  which  is 
the  object  of  the  contract.  3.  A  price  agreed 
upon ;  and,  4.  The  consent  of  the  contract- 
ing parties,  and  the  performance  of  certain 
acts  required  to  complete  the  contract. 
These  will  be  separately  considered. 

4. — §  1.  As  a  general  rule  all  persons 
sui  juris  may  be  either  buyers  or  sellors. 
But  to  this  rule  there  are  several  exceptions. 
1.  There  is  a  class  of  persons  who  are  inca- 
pable of  purchasing  except  sub  rnodo,  as 
infants,  and  married  women ;  and,  2.  Another 
class,  who,  in  consequence  of  their  peculiar 
relation  with  regard  to  the  owner  of  the 
thing  sold,  are  totally  incapable  of  becoming 
purchasers,  while  that  relation  exists ;  these 
are  trustees,  guardians,  assignees  of  insol- 
vents, and  generally  all  persons  who,  by  their 
connexion  with  the  owner,  or  by  being  em- 
ployed concerning  his  affairs,  have  acquired 
a  knowledge  of  his  property,  as  attorneys, 
conveyancers,  and  the  like.  See  Purchaser. 

5.— §  2.  There  must  be  a  thing  which 
is  the  object  of  the  sale,  for  if  the  thing  sold 
at  the  time  of  the  sale  had  ceased  to  exist 
it  is  clear  there  can  be  no  sale ;  if,  for 
example,  Paul  sell  his  horse  to  Peter,  and, 
at  the  time  of  the  sale  the  horse  be  dead, 
though  the  fact  was  unknown  to  both  parties: 
or,  if  you  and  I  being  in  Philadelphia,  I  sell 
you  my  house  in  Cincinnati,  and,  at  the 
time  of  the  sale  it  be  burned  down,  it  is 
manifest  there  was  no  sale,  as  there  was  not 
a  thing  to  be  sold.  It  is  evident,  too,  that 
no  sale  can  be  made  of  things  not  in  com- 
merce, as  the  air,  the  water  of  the  sea,  and 
the  like.  When  there  has  been  a  mistake 
made  as  to  the  article  sold,  there  is  no  sale ; 
as,  for  example,  where  a  broker,  who  is  the 
agent  of  both  parties,  sells  an  article  and 
delivers  to  the  seller  a  sold  note  describing 
the  article  sold  as  "  St.  Petersburg  clean 
hemp,"  and  bought  note  to  the  buyer,  as 
"Riga  Rhine  hemp,"  there  is  no  sale.  5 
Taunt.  786,  788 ;  5  B.  &  C.  437 ;  7  East, 
569  j  2  Camp.  337 ;  4  Ad.  &  Ell.  N.  S.  747 
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9  M.  &  W.  805 ;  Holt.  N.  P.  Cas.  173 ;  1 
M.  &  P.  778. 

6.  There  must  be  an  agreement  as  to 
the  specific  goods  which  form  the  basis  of 
the  contract  of  sale;  in  other  words,  to 
make  a  perfect  sale,  the  parties  must  have 
agreed  the  one  to  part  with  the  title  to  a 
specific  article,  and  the  other  to  acquire  such 
title;  an  agreement  to  sell  one  hundred 
bushels  of  wheat,  to  be  measured  out  of  a 
heap,  does  not  change  the  property,  until 
the  wheat  has  been  measured.  3  John. 
179 ;  Blackb.  on  Sales,  122 ,  5  Taunt.  176 ; 
7  Ham.  (part  2d)  127 ;  3  N.  Hamp.  R.282 ; 

6  Pick.  280 ;  15  John.  349 ;  6  Cowen,  250 ; 

7  Cowen,  85 ;  6  Watts,  29. 

7. — §  3.  To  constitute  a  sale  there  must 
be  a  price  agreed  upon ;  but  upon  the  maxim 
id  cerium  est  quod  reddi  cerium  potest,  a  sale 
may  be  valid  although  it  is  agreed  that  the 
price  for  the  thing  sold  shall  be  determined 
by  a  third  person.  4  Pick.  179.  The  price 
must  have  the  three  following  qualities,  to 
wit :  1 .  It  must  be  an  actual  or  serious  price. 
2.  It  must  be  certain  or  capable  of  being 
rendered  certain.  3.  It  must  consist  of  a 
sum  of  money. 

8. — 1.  The  price  must  be  an  actual  or 
serious  price,  with  an  intention  on  the  part 
of  the  seller,  to  require  its  payment ;  if, 
therefore,  one  should  sell  a  thing  to  another, 
and,  by  the  same  agreement,  he  should  release 
the  buyer  from  the  payment,  this  would 
not  be  a  sale  but  a  gift,  because  in  that 
case  the  buyer  never  agreed  to  pay  any 
price,  the  same  agreement  by  which  the  title 
to  the  thing  is  passed  to  him  discharging 
him  from  all  obligations  to  pay  for  it.  As 
to  the  quantum  of  the  price  that  is  altoge- 
ther immaterial,  unless  there  has  been  fraud 
in  the  transaction.  2.  The  price  must  be 
certain  or  determined,  but  it  is  sufficiently 
certain,  if,  as  before  observed,  it  be  left  to 
the  determination  of  a  third  person.  4 
Pick.  179  j  Poth.  Vente,  n.  24.  And  an 
agreement  to  pay  for  goods  what  they  are 
worth,  is  sufficiently  certain.  Coze,  261 ; 
Poth.  Vente,  n.  26.  3.  The  price  must 
consist  in  a  sum  of  money  which  the  buyer 
agrees  to  pay  to  the  seller,  for  if  paid  for 
in  any  other  way,  the  contract  would  be  an 
exchange  or  barter,  and  not  a  sale,  as  before 
observed. 

9. — §  4.  The  consent  of  the  contracting 
parties,  which  is  of  the  essence  of  a  sale, 
consists  in  the  agreement  of  the  will  of  the 
seller  to  sell  a  certain  thing  to  the  buyer,  for 
a  certain  price,  and  in  the  will  of  the  buyer, 


to  purchase  the  same  thing  for  the  same 
price.  Care  must  be  taken  to  distinguish 
between  an  agreement  to  enter  into  a  future 
contract,  and  a  present  actual  agreement 
to  make  a  sale.  This  consent  may  be  shown, 

1.  By  an  express  agreement.  2.  By  an 
implied  agreement. 

10. — 1.  The  consent  is  certain  when  the 
parties  expressly  declare  it.  This,  in  some 
cases,  it  is  requisite  should  be  in  writing. 
By  the  17th  section  of  the  English  statute, 
29  Car.  II.,  c.  3,  commonly  called  the  Statute 
of  Frauds,  it  is  enacted,  "  that  no  contract 
for  the  sale  of  any  goods,  wares,  or  mer- 
chandise, for  the  price  of  j£10  or  upwards, 
shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  some  note  or  memoran- 
dum in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by 
such  contract  or  their  agents  thereunto  law- 
fully authorized."  This  statute  has  been 
reenacted  in  most  of  the  states  of  the 
Union,  with  amendments  and  alterations. 

11.  It  not  unfrequently  happens  that 
the  consent  of  the  parties  to  a  contract  of 
sale  is  given  in  the  course  of  a  correspond- 
ence. To  make  such  contract  valid,  both 
parties  must  concur  in  it  at  the  same  time. 
See  Letter,  com.  law,  crim.  law,  §  2  ;  4 
Wheat.  225  ;  6  Wend.  103  ;  1  Pick.  278 ; 
10  Pick.  326. 

12.  An  express  consent  to  a  sale  may 
be  given  verbally,  when  it  is  not  required 
by  the  statute  of  frauds  to  be  in  writing. 

13. — 2.  When  a  party,  by  his  acts,  ap- 
proves of  what  has  been  done,  as  if  he 
knowingly  uses  goods  which  have  been  left 
at  his  house  by  another,  who  intended  to  sell 
them,  he  will,  by  that  act,  confirm  the  sale. 

14.  The  consent  must  relate,  1.  To  the 
thing  which  is  the  object  of  the  contract ; 

2.  To  the  price  ;  and,  3.  To  the  sale  itself. 
1st.  Both  parties  must  agree  upon  the  same 
object  of  the  sale;  if  therefore  one  give 
consent  to  buy  one  thing,  and  the  other  to 
sell  another,  there  is  no  sale ;  nor  is  there 
a  sale  if  one  sells  me  a  bag  full  of  oats, 
which  I  understand  is  full  of  wheat ;  because 
there  is  no  consent  as  to  the  thing  which 
is  the  object  of  the  sale.  But  the  sale  would 
be  valid,  although  I  might  be  mistaken  as 
to  the  quality  of  the  thing  sold.  20  John. 
196  ;  3  Eawle,  23, 168.  2d.  Both  parties 
must  agree  as  to  the  same  price,  for  if  the 
seller  intends  to  sell  for  a  greater  sum  than 
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the  buyer  intends  to  give,  there  is  no  mutual 
consent ;  but  if  the  oase  were  reversed,  and 
tho  seller  intended  to  sell  for  a  less  price 
than  the  buyer  intended  to  give,  the  sale 
would  be  good  for  the  lesser  sum.  Poth. 
Vente,  n.  36.  3d.  The  consent  must  bo 
on  the  sale  itself,  that  is,  one  intends  to 
sell,  and  the  other  to  buy.  If,  therefore, 
Peter  intended  to  lease  his  house  for  three 
hundred  dollars  a  year  for  ten  years,  and 
Paul  intended  to  buy  it  for  three  thousand 
dollars,  there  would  not  be  a  contract  of  sale 
nor  a  lease.     Poth.  Vente,  n.  37. 

15.  In  order  to  pass  the  property  by  a 
sale,  there  must  be  an  express  or  implied 
agreement  that  the  title  shall  pass.  An 
agreement  for  tho  sale  of  goods  is  prima  facie 
a  bargain  and  sale  of  those  goods ;  but  this 
arises  merely  from  the  presumed  intention 
of  the  parties,  and  if  it  appear  that  the 
parties  have  agreed,  not  that  there  shall  be 
a  mutual  credit  by  which  the  property  is  to 
pass  from  the  seller  to  the  buyer,  and  the 
buyer  is  bound  to  pay  the  price  to  the 
seller,  but  that  the  exchange  of  the  money 
for  the  goods  shall  be  made  on  the  spot, 
no  property  is  transferred,  for  it  is  not  the 
intention  of  the  parties  to  transfer  any.  4 
Wash.  C.  0.  R.  79.  But,  on  the  contrary, 
when  the  making  of  part  payment,  or 
naming  a  day  for  payment,  clearly  shows  an 
intention  in  the  parties  that  they  should 
have  some  time  to  complete  the  sale  by 
payment  and  delivery,  and  that  they  should 
in  the  meantime  be  trustees  for  each  other, 
the  one  of  the  property  in  the  chattel,  and 
the  other  in  the  price.  As  a  general  rule, 
when  a  bargain  is  made  for  the  purchase  of 
goods,  and  nothing  is  said  about  payment 
and  delivery,  the  property  passes  immedi- 
ately, so  as  to  cast  upon  the  purchaser  all 
future  risk,  if  nothing  remains  to  be  done 
to  the  goods,  although  he  cannot  take  them 
away  without  paying  the  price.  5  B.  &  C. 
862. 

16.  Sales  are  absolute  or  conditional. 
An  absolute  sale  is  one  made  and  completed 
without  any  condition  whatever.  A  condir 
tional  sale  is  one  which  depends  for  its 
validity  upon  the  fulfilment  of  some  condi- 
tion. See  4  Wash.  C.  C.  R.  588 ;  4  Mass. 
405 ;  17  Mass.  606 ;  10  Pick.  622 ;  13 
John.  219  ;  18  John.  141 ;  8  Verm.  154 ; 
2  Hall,  561 ;  2  Rawle,  326 ;  Coxe,  292 ; 
1  Bailey,  563 ;  2  A.  K.  Marsh.  430. 

17.  Sales  are  also  voluntary  or  forced, 
public  or  private. 

18. — 1.   A  voluntary  sale  is  one  made 


without  constraint  freely  by  the  owner  of 
the  thing  sold ;  to  such  the  usual  rules  re- 
lating to  sales  apply.  2.  A  forced  sale  is 
one  made  without  the  consent  of  the  owner 
of  the  property  by  some  officer  appointed 
by  law,  as  by  a  marshal  or  a  sheriff  in 
obedience  to  the  mandate  of  a  competent 
tribunal.  This  sale  has  the  effect  to  trans- 
fer all  the  rights  the  owner  had  in  the  pro- 
perty, but  it  does  not,  like  a  voluntary  sale 
of  personal  property,  guaranty  a  title  to  the 
thing  sold,  it  merely  transfers  the  rights  of 
the  person,  as  whose  property  it  has  been 
seized.  This  kind  of  a  sale  is  sometimes 
called  a  judicial  sale.  3.  A  public  sale  is 
one  made  at  auction  to  the  highest  bidder. 
Auction  sales  sometimes  are  voluntary,  as 
when  the  owner  chooses  to  sell  his  goods  in 
this  way,  and  then  as  between  the  seller 
and  the  buyer  the  usual  rules  relating  to 
sales  apply ;  or  they  are  involuntary  or 
forced  when  the  same  rules  do  not  apply. 
4.  Private  sales  are  those  made  voluntarily 
and  not  at  auction. 

19.  The  above  rules  apply  to  sales  of 
personal  property.  The  sale  of  real  estate 
is  governed  by  other  rules.  When  a  con- 
tract has  been  entered  into  for  the  sale  of 
lands,  the  legal  estate  in  such  lands  still 
remains  vested  in  the  vendor,  and  it  docs 
not  become  vested  in  the  vendee  until  he 
shall  have  received  a  lawful  deed  of  con- 
veyance from  the  vendor  to  him ;  and  the 
only  remedy  of  the  purchaser  at  law,  is  to 
bring  an  action  on  the  contract,  and  recover 
pecuniary  damages  for  a  breach  of  the  con- 
tract. In  equity,  however,  after  a  contract 
for  the  sale,  the  lands  are  considered  as 
belonging  to  the  purchaser,  and  the  court 
will  enforce  his  rights  by  a  decree  for  a 
specific  performance ;  and  the  seller  will  be 
entitled  to  the  purchase  money.  Will,  on 
Real  Prop.  127.    See  Specific  performance. 

20.  In  general,  the  seller  of  real  estate 
does  not  guaranty  the  title :  and  if  it  be 
desired  that  he  should,  this  must  be  done 
by  inserting  a  warranty  to  that  effect.  See, 
generally,  Brown  on  Sales;  Blackb.  on 
Sales ;  Long  on  Sales ;  Story  on  Sales ; 
Sugd.  on  Vendors;  Pothier,  Vente;  Du- 
vergier,  Vente ;  Civil  Code  of  Louisiana, 
tit.  7 ;  Bouv.  Inst.  Index,  h.  t.;  and  Con- 
tracts; Delivery;  Purchaser;  Seller;  Stop- 
page in  transitu. 

Sale  note.  A  memorandum  given  by 
a  broker  to  a  seller  or  buyer  of  goods, 
stating  the  fact  that  certain  goods  have  been 
sold  by  him  on  account  of  a  person  called 
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the  seller  to  another  person  called  the 
buyer.  Sale  notes  are  also  called  bought 
notes,  (q.  y.)  and  sold  notes,  (q.  v.) 

Sale  and  return.  When  goods  are 
sent  from  a  manufacturer  or  wholesale 
dealer  to  a  retail  trader,  in  the  hope  that 
he  may  purchase  them,  with  the  under- 
standing that  what  he  may  choose  to  take  he 
shall  have  as  on  a  contract  of  sale,  and 
what  he  does  not  take  he  will  retain  as  a 
consignee  for  the  owner,  the  goods  are  said 
to  have  been  sent  on  sale  and  return. 

2.  The  goods  taken  by  the  receiver  as 
on  a  sale,  will  be  considered  as  sold,  and 
the  title  to  them  is  vested  in  the  receiver 
of  them ;  the  goods  he  does  not  buy  are 
considered  as  a  deposit  in  the  hands  of  the 
receiver  of  them,  and  the  title  is  in  the  per- 
son who  sent  them.  1  Bell's  Com.  268, 
5th  ed. 

SALIQUE  LAW.  The  name  of  a  code 
of  laws  so  called  from  the  Salians,  a  people 
of  Germany,  who  settled  in  Gaul  under 
their  king  Pharamond. 

2.  The  most  remarkable  law  of  this 
code  is  that  which  regards  succession.  De 
terra  vero  salica  nulla  portio  hiereditatis 
transit  in  mulierem,  sed  hoc  virilis  seztus 
acquirit,  hoc  est  filii  in  ipsa  htereditate  suc- 
cedunt ;  no  part  of  the  salique  land  passes 
to  females,  but  the  males  alone  are  capable 
of  taking,  that  is,  the  sons  succeed  to  the 
inheritance.  This  rule  has  ever  excluded 
females  from  the  throne  of  France. 

SALVAGE,  maritime  law.  This  term 
originally  meant  the  thing  or  goods  saved 
from  shipwreck  or  other  loss ;  and  in  that 
sense  it  is  generally  to  be  understood  in 
our  old  books.  But  it  is  at  present  more 
frequently  understood  to  mean  the  compen- 
sation made  to  those  by  whose  means  the 
ship  or  goods  have  been  saved  from  the 
effects  of  shipwreck,  fire,  pirates,  enemies, 
or  any  other  loss  or  misfortune.  1  Cranch,  1. 

2.  This  compensation,  which  is  now 
usually  made  in  money,  was,  before  the  use 
of  money  became  general,  made  by  a  de- 
livery of  part  of  the  effects  saved.  Marsh. 
Ins.  B.  1,  c.  12,  s.  8;  Pet.  Adm.  Dec. 
425  ;  2  Taunt.  302  ;  3  B.  &  P.  612  j  4  M. 
&  S.  159 ;  1  Cranch,  1 ;  2  Cranch,  240 ;  8 
Cranch,  221 ;  3  Dall.  188  ;  4  Wheat.  98  ; 
9  Cranch,  244  ;  8  Wheat.  91 ;  1  Day,  193 ; 
1  Johns.  R.  165;  4  Cranch,  347;  Com. 
Dig.  Salvage;  3  Kent,  Com.  196.  Vide 
Salvors. 

Salvage  charges.  The  expenses  in- 
curred to  remunerate  services  rendered  to  a 


ship  and  cargo,  which  have  prevented  its 
being  a  total  loss.    Stev.  on  Av.  c  2,  s.  1. 

Salvage  loss.  By  salvage  loss  is  un- 
derstood the  difference  between  the  amount 
of  salvage,  after  deducting  the  charges, 
and  the  original  value  of  the  property. 
Stev.  on  Av.  o.  2,  s.  1. 

SALVORS,  mar.  law.  When  a  ship  and 
cargo,  or  any  part  thereof,  are  saved  at  sea 
by  the  exertions  of  any  person  from  im- 
pending perils,  or  are  recovered  after  an 
actual  abandonment  or  loss,  such  persons 
are  denominated  salvors ;  they  are  entitled 
to  a  compensation  for  their  services,  which 
is  called  salvage,  (q.  v.) 

2.  As  soon  as  they  take  possession  of 
property  for  the  purpose  of  preserving  it, 
as  if  they  find  a  ship  derelict  at  sea,  or  if 
they  recapture  it,  or  if  they  go  on  board  a 
ship  in  distress,  and  take  possession  with 
the  assent  of  the  master  or  other  person  in 
possession,  they  are  deemed  bona  fide  pos- 
sessors, and  their  possession  cannot  be  law- 
fully displaced.  1  Dodson's  Hep.  414. 
They  have  a  lien  on  the  property  for  their 
salvage,  which  the  laws  of  all  maritime 
countries  will  respect  and  enforce.  Salvors 
are  responsible  not  only  for  good  faith,  but 
for  reasonable  diligence  in  their  custody  of 
the  salvage  property.     Story,  Bail.  §  623. 

SAMPLE,  contracts.  A  small  quantity 
of  any  commodity  or  merchandise,  exhibited 
as  a  specimen  of  a  larger  quantity  called 
the  bulk.  (q.  v.) 

2.  When  a  sale  is  made  by  sample,  and 
it  afterwards  turns  out  that  the  bulk  does 
not  correspond  with  it,  the  purchaser  is  not, 
in  general,  bound  to  take  the  property  on  a 
compensation  being  made  to  him  for  the  dif- 
ference. 1  Campb.  R.  113 ;  vide  2  East, 
314 ;  4  Campb.  R.  22  ;  12  Wend.  566 ;  9 
Wend.  20 ;  6  Cowen,  354 ;  12  Wend.  413, 
See  5  John.  B.  395. 

SANCTION.  That  part  of  a  law  which 
inflicts  a  penalty  for  its  violation,  or  bestows 
a  reward  for  its  observance.  Sanctions  are 
of  two  kinds,  those  which  redress  civil  in- 
juries, called  civil  sanctions;  and  those 
which  punish  crimes,  called  penal  sanctions. 
1  Hoffm.  Leg.  Outl.  279 ;  Just.  Ins.  lib.  2, 
t.  1,  §  10 ;  Ruthf.  Inst.  b.  2,  c.  6,  s.  6; 
Toull.  tit.  prel.  86 ;  Ferguss.  Inst,  of  Mor. 
Phil.  p.  4,  c.  8,  s.  13,  and  p.  6,  c.  1,  et 
seq.;  1  Bl.  Com.  56. 

SANCTUARY.  A  place  of  refuge, 
where  the  process  of  the  law  cannot  be 
executed. 

2.    Sanctuaries  may  be  divided  into  re 
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ligious  and  civil.  The  former  were  very 
common  in  Europe ;  religions  houses  afford- 
ing protection  from  arrest  to  all  persons, 
whether  accused  of  crime,  or  pursued  for 
debt.  This  kind  was  never  known  in  the 
United  States. 

3.  Civil  sanctuary,  or  that  protection 
which  is  afforded  to  a  man  by  his  own  house, 
was  always  respected  in  this  country.  The 
house  protects  the  owner  from  the  service 
of  all  civil  process  in  the  first  instance,  but 
not  if  he  is  once  lawfully  arrested  and  takes 
refuge  in  his  own  house*  Vide  Door; 
House. 

4.  No  place  affords  protection  from  arrest 
in  criminal  oases ;  a  man  may,  therefore,  be 
arrested  in  his  own  house  in  such  cases,  and 
the  doors  may  be  broken  for  the  purpose  of 
making  the  arrest.  Vide  Arrest  «n  criminal 
cases* 

SANE  MEMORY.  By  this  is  meant 
that  understanding  which  enables  a  man  to 
make  contracts  and  his  will,  and  to  perform 
such  other  acts  as  are  authorised  by  law. 
Vide  Lunacy;  Memory;  JVbfl  compos  mentis* 

SANGorSANC.  Blood.  These  words 
are  nearly  obsolete. 

SANITY,  med.  jur.  The  state  of  a  per- 
son who  has  a  sound  understanding;  the 
reverse  of  insanity. 

2.  The  sanity  of  an  individual  is  always 
presumed.  5  John.  R.  144 ;  1  Pet.  R.  168 ; 
1  Hen.  &  M.  476 ;  4  Oowen,  R.  207 ;  4  W. 
C.  C.  R.  262.  See  9  Conn.  102 ;  9  Mass. 
225 ;  3  Mass.  330 ;  1  Mass.  71 ;  8  Mass. 
371;  8  OreenL  42;  15  John.  503;  4 
Pick  32. 

SANS  CEO  QUE.  The  same  as  Absque 
hoc.  (q.  v.) 

SANS  NOMBRE.  This  is  a  French 
phrase,  which  signifies  without  number. 

2.  In  England  it  is  used  in  relation  to 
the  right  of  putting  animals  on  a  common. 
The  term  common  sans  nombrt  does  not 
mean  that  the  beasts  are  to  be  innumerable, 
but  only  indefinite,  not  certain;  Willes, 
227 ;  but  they  are  limited  to  the  oommoner>s 
own  commonable  cattle,  levant  et  couohant, 
upon  his  lands,  or  as  many  cattle  as  the  land 
of  the  commoner  can  keep  and  maintain  in 
winter.  2  Brownl.  101 ;  Vent.  54 ;  5  T. 
R.  48 ;  1  Saund.  28,  n.  4. 

SANS  REOOURS.    Without  recourse. 

2.  These  words. are  sometimes  put  on  a 
bill  before  the  payee  endorses  it;  they  have 
the  effect  of  transferring  the  bill  without  re- 
sponsibility to  the  endorser*  Chit,  on  Bills, 
179;    7  Taunt.  160;  1  Cowen,  638;  3 
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Oranoh,  193;  7  Oranoh,  159;  12  Mass. 
172 ;  14  S.  &  R.  325. 

8ATISDA0TION,  civil  law.  This  word 
is  derived  from  the  same  root  as  satisfaction ; 
for,  in  the  same  manner  that  to  fulfil  the 
demand  which  is  made  upon  us,  is  called 
satisfaction,  so  satisdaction  takes  place  when 
he  who  demands  something  has  agreed  to 
receive  sureties  instead  of  the  thing  itself. 
Dig.  2,  8, 1 

SATISFACTION,  practice.  An  entry 
made  on  the  record,  by  which  a  party  hi 
whose  favor  a  judgment  was  rendered,  de- 
clares that  he  has  been  satisfied  and  paid. 

2.  In  Alabama,  Delaware,  Illinois, 
Indiana,  Massachusetts,  New  Hampshire, 
Pennsylvania,  Rhode  Island,  South  Caro- 
lina, and  Vermont,  provision  is  made  by 
statute,  requiring  the  mortgagee  to  discharge 
a  mortgage  upon  the  record,  by  entering 
satisfaction  in  the  margin.  The  refusal  or 
neglect  to  enter  satisfaction  after  payment 
and  demand,  renders  the  mortgagee  liable 
to  an  action,  after  the  time  given  him  by 
the  respective  statutes  for  doing  the  same 
has  elapsed,  and  subjects  him  to  the  pay- 
ment of  damages,  and,  in  some  cases,  treble 
costs.  In  Indiana  and  New  York,  the  re- 
gister or  recorder  of  deeds  may  himself  dis- 
charge the  mortgage  upon  the  record  on  the 
exhibition  of  a  certificate  of  payment  and 
satisfaction  signed  by  the  mortgagee  or  his 
representatives,  and  attached  to  the  mort- 
gage, which  shall  be  recorded.  Ind.  St. 
1836,  64 ;  1  N.  Y.  Rev.  St.  761. 

Satisfaction,  construction  by  courts  of 
equity.  Satisfaction  is  defined  to  be  the 
donation  of  a  thing,  with  the  intention,  ex- 
press or  implied,  that  such  donation  is  to 
be  an  extinguishment  of  some  existing  right 
or  claim  in  the  donee. 

2.  Where  a  person  indebted  bequeaths 
to  his  creditor  a  legacy,  equal  to,  or  exceed- 
ing the  amount  of  the  debt,  which  is  not 
noticed  in  the  will,  courts  of  equity,  in  the 
absence  of  any  intimation  of  a  contrary  in- 
tention, have  adopted  the  rule  that  the  tes- 
tator shall  be  presumed  to  have  meant  the 
legacy  as  a  satisfaction  of  the  debt. 

3.  When  a  testator,  being  indebted,  be- 
queaths to  his  creditor  a  legacy,  simpliciter, 
and  of  the  same  nature  as  the  debt,  and  not 
coming  within  the  exceptions  stated  in  the 
next  paragraph,  it  has  been  held  a  satisfac- 
tion of  the  debt,  when  the  legacy  is  equal 
to,  or  exceeds  the  amount  ef  the  debt.  Pre. 
Ch.  240;  3P.Wms.853. 

4.  The  following  ace  exceptions  to  the 
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rule :  1.  Where  the  legacy  is  of  less  amount 
than  the  debt,  it  shall  not  be  deemed  a 
part  payment  ox  satisfaction.  1  Yes.  sen. 
263. 

5. — 2.  Where,  thongh  the  debt  and 
legacy  are  of  equal  amount,  there  is  a  dif- 
ference in  the  times  of  payment,  so  that  the 
legacy  may  not  be  equally  beneficial  to  the 
legatee  as  the  debt.  Prec.  Ch.  236;  2 
Atk.  300 ;  2  Ves.  sen.  635  ;  3  Atk.  96 ;  1 
Bro.  C.  0.  129;  1  Bro.  C.  0.  195;  1 
M'Clel.  &  Y.  Bep.  Ezch.  41 ;  1  Swans.  R. 
219. 

6. — 3.  When  the  legacy  and  the  debt  are 
of  a  different  nature,  either  with  reference 
to  the  subjects  themselves,  or  with  respect 
to  the  interests  given.  2  P.  Wms.  614 ; 
1  Ves.  jr.  298 ;  2  Ves.  jr.  463. 

7. — 4.  When  the  provision  by  the  will  is 
expressed  to  be  given  for  a  particular  pur- 
pose, such  purpose  will  prevent  the  testa- 
mentary gift  being  construed  a  satisfaction 
of  the  debt,  because  it  is  given  diverso  in- 
tuitu.   2  Ves.  sen.  635. 

8. — 5.  When  the  debt  of  the  testator  is 
contracted  subsequently  to  the  making  of  the 
will ;  for,  in  that  case,  the  legacy  will  not 
be  deemed  a  satisfaction.     2  Salk.  508. 

9. — 6.  When  the  legacy  is  uncertain 
or  contingent.  2  Atk.  300 ;  2  P.  Wms. 
343. 

10. — 7.  Where  the  debt  itself  is  contin- 
gent, as  "where  it  arises  from  a  running  ac- 
count between  the  testator  and  legatee ;  1 
P.  Wms.  296 ;  or  it  is  a  negotiable  bill  of 
exchange.     3  Ves.  jr.  561. 

11. — 8.  Where  there  is  an  express  direc- 
tion in  the  will  for  the  payment  of  debts 
end  legacies,  the  court  will  infer  from  the 
circumstance,  that  the  testator  intended  that 
both  the  debt  owing  from  him  to  the  lega- 
tee and  the  legacy,  should  be  paid.  1  P. 
Wms.  408 ;  2  Roper,  Leg.  54. 

See,  generally,  Tr.  of  Eq.  338  ;  Yelv.  11, 
n.;  1'  Swans.  B.  221 ;  18  Eng.  Com.  Law 
Bep.  201 ;  4  Ves.  jr.  301 ;  7  Ves.  jr.  507 ; 
1  Suppl.  to  Ves.  jr.  204,  308,  311,  342, 
348,  829 ;  8  Com.  Dig.  Appen.  tit.  Satisfac- 
tion, p.  917 ;  Bob.  on  Frauds,  46,  n.  15 ;  2 
Suppl.  to  Ves.  jr.  22,  46,  205 ;  1  Vern. 
846 ;  Boper,  Leg.  c.  17 ;  1  Boper  on  Husb. 
and  Wife,  501  to  511 ;  2  Id.  53  to  63 ; 
Math,  on  Pres.  c.  6,  p.  107 ;  1  Desaus.  B. 
314 ;  2  Munf.  Bep.  413 ;  Stallm.  on  El. 
and  Sat. 

Satisfaction  piece,  Eng.  practice.  An 
instrument  of  writing  in  which  it  is  declared 
ihat  satisfaction  is  acknowledged  between 


the  plaintiff  and  defendant.  It  is  signed 
by  the  attorney,  and  on  its  production  and 
the  warrant  of  attorney  to  the  clerk  of  the 
judgments,  satisfaction  is  entered  on  pay- 
ment of  oertain  fees.  Lee's  Diot.  of  Pr.  tit. 
Satisfaction. 

SATISFACTOBY  EVIDENCE.  That 
which  is  sufficient  to  induce  a  belief  that 
the  thing  is  true ;  in  other  words,  it  is  cre- 
dible evidence.     3  Bouv.  Inst.  n.  3049. 

SCANDAL.  A  scandalous  verbal  report 
or  rumor  respecting  some  person. 

2.  The  remedy  is  an  action  on  the  case. 

3.  In  chancery  practice,  when  a  bill  or 
other  pleading  contains  scandal,  it  will  be 
referred  to  a  master  to  be  expunged,  and 
till  this  has  been  done,  the  opposite  party 
need  not  answer.  3B1.  Com.  342.  N07 
thing  is  considered  scandalous  which  is 
positively  relevant  to  the  cause,  however 
harsh  and  gross  the  oharge  may  be.  The 
degree  of  relevancy  is  not  deemed  material. 
Coop.  Eq.  PI.  19 ;  2  Ves.  24 ;  6  Ves.  514 , 
11  Ves.  526 ;  15  Ves.  477 ;  Story  Eq.  PL 
§  269.     Vide  Impertinent. 

SCANDALUM  MAGNATUM.  Great 
scandal  or  slander.  In  England  it  is  the 
slander  of  the  great  men,  the  nobility  of  the 
realm. 

SCHEDULE,  practice.  When  an  indict- 
ment is  returned  from  an  inferior  court  in 
obedience  to  a  writ  of  certiorari,  the  state- 
ment of  the  previous  proceedings  sent  with 
it,  is  termed  the  schedule.  1  Saund.  309, 
a,  n.  2. 

2.  Schedules  are  also  frequently  an- 
nexed to  answers  in  a  court  of  equity,  and 
to  depositions  and  other  documents,  in 
order  to  show  more  in  detail  the  matter 
they  contain,  than  could  otherwise  be  con- 
veniently shown. 

3.  The  term  is  frequently  used  instead 
of  inventory. 

SCHOOLMASTER.  One  employed  in 
teaching  a  school. 

2.  A  schoolmaster  stands  in  loco  paren- 
tis in  relation  to  the  pupils  committed  to  his 
charge,  while  they  are  under  his  care,  so  far 
as  to  enforce  obedience  to  his  commands, 
lawfully  given  in  his  capacity  of  school- 
master, and  he  may  therefore  enforce  them 
by  moderate  correction.  Com.  Dig.  Pleader, 
8  M  19 ;  Hawk.  c.  60,  sect.  23.  Vide 
Correction. 

3.  The  schoolmaster  is  justly  entitled  to 
be  paid  for  his  important  and  arduous  ser- 
vices by  those  who  employ  him.  Seel  Bing. 
B.  357 ;  8  Moore's  Bep.  368.    His  duties 
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are  to  teach  his  pupils  what  he  has  under- 
taken, and  to  have  a  special  care  over  their 
morals.     See  1  Stark.  R.  421. 

SCIENDUM,  Eng.  law.  The  name 
given  to  a  clause  inserted  in  the  record  by 
which  it  is  made  "  known  that  the  justice 
here  in  court,  in  this  same  term,  delivered  a 
writ  thereupon  to  the  deputy  sheriff  of  the 
county  aforesaid,  to  he  executed  in  due  form 
of  law."    Lee's  Diet.  art.  Record. 

SCIENTER,  knowingly. 

2.  A  man  may  do  many  acts  which  are 
justifiable  or  not,  as  he  is  ignorant  or  not 
ignorant  of  certain  facts.  He  may  pass  a 
counterfeit  coin,  when  he  is  ignorant  of  its 
being  counterfeit,  and  is  guilty  of  no  offence ; 
but  if  he  knew  the  coin  to  be  counterfeit, 
which  is  called  the  scienter,  he  is  guilty  of 
passing  counterfeit  money. 

3.  A  man  Who  keeps  an  animal  which 
injures  some  person,  or  his  property,  is  an- 
swerable for  damages,  or  in  some  cases  he 
may  be  indicted  if  he  had  a  knowledge  of 
such  animal's  propensity  to  do  injury.  3 
Blackst.  Comm.  154 ;  2  Stark.  Ev.  178 ;  4 
Carapb.  198;  2Str.  1264;  2Esp.  482; 
Bull.  N.  P.  77 ;  Burr.  2092 ;  2  Lev.  172 ; 
Lord  Raym.  110  ;  1  B.  &  A.  620 ;  2  C.  M. 
&  R.  496;  5C.  &  P.  1;  S.  C.  24 E.  C.  L. 
R.  187 ;  1  Leigh,  N.  P.  552,  553 ;  7  C.  & 
P.  755. 

4.  In  this  respect  the  civil  law  agrees 
with  our  own.  Domat,  Lois  Civ.  liv.  2,  t.  8, 
s.2.  As  to  what  evidence  may  be  given  to 
prove  guilty  knowledge,  see  Archb.  Cr. 
PL  109.     Vide  Animal;  Dog. 

SCILICET.  A  Latin  adverb,  signifying 
that  is  to  say ;  to  wit ;  namely. 

2.  It  is  a  clause  to  usher  in  the  sen- 
tence of  another,  to  particularize  that  which 
was  too  general  before,  distribute  what  was 
too  gross,  or  to  explain  what  was  doubtful 
and  obscure.  It  neither  increases  nor  di- 
minishes the  premises  or  habendum,  for  it 
gives  nothing  of  itself;  it  may  make  a  re- 
striction when  the  preceding  words  may  be 
restrained.  Hob.  171 ;  1  P.  Wms.  18  ;  Co. 
Litt.  180  b,  note  1. 

3.  When  the  scilicet  is  repugnant  to  the 
precedent  matter,  it  is  void ;  for  example, 
when  a  declaration  in  trover  states  that  the 
plaintiff  on  the  third  day  of  May  was  pos- 
sessed of  certain  goods  which  on  the  fourth 
day  of  May  came  to  the  defendant's  hands, 
who  afterwards,  to  wit,  on  the  first  day  of 
May  converted  them,  the  scilicet  was  re- 
jected as  surplusage.  Cro.  Jac.  428  ;  and 
vide  6  Binn.  15 ;  8  Saund.  291,  note  1,  and 


the  cases  there  cited.  This  word  is  some- 
times abbreviated,  ss.  or  sst. 

SCINTILLA  JURIS,  estates.  A  spark 
of  right.  A  legal  fiction,  resorted  to  for 
the  purpose  of  enabling  feoffees  to  uses  to 
support  contingent  uses  when  they  come 
into  existence,  thereby  to  enable  the  statutes 
of  uses,  27  Henry  VlIL,  to  execute  them. 
4  Kent's  Com.  238,  et  seq.,  and  the  autho- 
rities there  cited,  for  the  learning  upon  this 
subject. 

SCIRE  FACIAS,  remedies,  practice.  The 
name  of  a  judicial  writ,  founded  upon  some 
record,  and  requiring  the  defendant  to  show 
cause  why  the  plaintiff  should  not  have  the 
advantage  of  such  record;  or,  when  it  is 
issued  to  repeal  letters-patent,  why  the  re- 
cord should  not  be  annulled  and  vacated. 
3  Sell.  Pr.  187  ;  Grah.  Pr.  649 ;  2  Tidd's 
Pr.  982 ;  2  Arch.  Pr.  76  ;  Bac.  Abr.  h.  t. 

2.  It  is,  however,  considered  as  an  ac- 
tion, and  in  the  nature  of  a  new  original. 
Skin.  682  ;  Com.  455. 

3.  The  scire  facias  against  a  bail,  against 
pledges  in  replevin,  to  repeal  letters-patent, 
or  the  like,  is  an  original  proceeding ;  but 
when  brought  to  revive  a  judgment  after  a 
year  and  a  day,  or  upon  the  death  or  mar- 
riage of  the  parties,  when  in  the  latter  case 
one  of  them  is  a  woman ;  or  when  brought 
on  a  judgment  quando,  &c,  against  an  ex- 
ecutor, it  is  but  a  continuation  of  the  origir 
nal  action.  Vide  1  T.  R.  388.  Vide 
generally,  11  Vin.  Ab.  1 ;  19  Vin.  Ab.  280 ; 
Bac.  Ab.  Execution,  H ;  Bac.  Ab.  h.  t. ; 
2  Saund.  72  e,  note  8 ;  Doct.  PI.  486 ; 
Bouv.  Inst.  Index,  h.  t. 

Scire  facias  ad  audiendum  errores. 
The  name  of  a  writ  which  is  sued  out  after 
the  plaintiff  in  error  has  assigned  his  errors. 
P.  N.  B.  20  ;  Bac.  Ab.  Error  F. 

Scire  facias  ad  disprobandum  debi- 
tum.  The  name  of  a  writ  in  use  in  Penn- 
sylvania, which  lies  by  a  defendant  in  foreign 
attachment  against  the  plaintiff,  in  order  to 
enable  him,  within  a  year  and  a  day  next 
ensuing  the  time  of  payment  to  the  plaintiff 
in  the  attachment,  to  disprove  or  avoid  the 
debt  recovered  against  him.  Act  relating 
to  the  commencement  of  actions,  s.  61, 
passed  June  13th,  1836. 

Scire  feci,  practice.  The  return  of  the 
sheriff,  or  other  proper  officer,  to  the  writ 
of  scire  facias,  when  it  has  been  served ; 
scire  feci,  "  I  have  made  known." 

Scire  fieri  inquiry,  Eng.  law.  The 
name  of  a  writ,  the  history  of  the  origin  of 
which  is  as  follows :  when  on  an  execution 
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de  boms  testatorts  against  an  executor  the 
sheriff  returned  nulla  bona  and  also  a  devas- 
tavit, a  fieri  facias  t  de  bonis  propriis,  might 
formerly  have  been  issued  against  the  ex- 
ecutor, without  a  previous  inquisition  finding 
a  devastavit  and  a  scire  facias.  But  the 
most  usual  practice  upon  the  sheriff's  return 
of  nulla  bona  to  &  fieri  facias  de  bonis  testa- 
toris,  was  to  sue  out  a  special  writ  of  fieri 
facias  de  bonis  testatoris,  with  a  clause  in  it, 
"  et  si  tibi  constare,  poterit,"  that  the  ex- 
ecutor had  wasted  the  goods,  then  to  levy 
de  bonis  propriis.  This  was  the  practice  in 
the  king's  bench  till  the  time  of  Charles  I. 

2.  In  the  common  pleas  a  practice  had 
prevailed  in  early  times  upon  a  suggestion 
in  the  special  writ  of  fieri  facias  of  a  de- 
vastavit by  the  executor,  to  direct  the  sheriff 
to  inquire  by  a  jury,  whether  the  executor 
had  wasted  the  goods,  and  if  the  jury  found 
he  had,  then  a  scire  facias  was  issued  out 
against  him,  and  unless  he  made  a  good  de- 
fence thereto,  an  execution  de  bonis  propriis 
was  awarded  against  him. 

3.  The  practice  of  the  two  courts  being 
different,  several  oases  were  brought  into  the 
king's  bench  on  error,  and  at  last  it  became 
the  practice  of  both  courts,  for  the  sake  of 
expedition,  to  incorporate  the  fieri  facias 
inquiry,  and  scire  facias,  into  one  writ, 
thence  called  a  scire  fieri  inquiry ,  a  name 
compounded  of  the  first  words  of  the  two 
writs  of  scire  facias  and  fieri  facias,  and 
that  of  inquiry,  of  which  it  consists. 

4.  This  writ  recites  the  fieri  facias  de 
bonis  testatoris  sued  out  on  the  judgment 
against  the  executor,  the  return  of  nulla 
bona  by  the  sheriff,  and  then  suggesting  that 
the  executor  had  sold  and  converted  the 
goods  of  the  testator  to  the  value  of  the 
debt  and  damages  recovered,  commands  the 
sheriff  to  levy  the  said  debt  and  damages 
of  the  goods  of  the  testator  in  the  hands  of 
the  executor,  if  they  could  be  levied  thereof, 
but  if  it  should  appear  to  him  by  the  inqui- 
sition of  a  jury  that  the  executor  had  wasted 
the  goods  of  the  testator,  then  the  sheriff  is 
to  warn  the  executor  to  appear,  &c.    If  the 
judgment  had  been  either  by  or  against  the 
testator  or  intestate,  or  both,  the  writ  of 
fieri  facias  recites  that  fact,  and  also  that 
the  court  had  adjudged,  upon  a  scire  facias 
to  revive  the  judgment,  that  the  executor 
or  administrator  should  have  execution  for 
the  debt,  &c.     Cliffs  Entr.  659 ;   Lilly's 
Entr.  664  ;  3  Rich.  Pr.  K.  B.  523. 

5.     Although  this  practice  is  sometimes 
adopted,  yet  the  most  usual  proceeding  is 


by  action  of  debt  on  the  judgment,  sug- 
gesting a  devastavit,  because  in  the  pro- 
ceeding by  scire  fieri  inquiry  the  plaintiff  is 
not  entitled  to  costs,  unless  the  executor 
appears  and  pleads  to  the  scire  facias.  1 
Saund.  219,  n.  8.   See  2  Archb.  Pr.  934. 

SCITE.  The  setting  or  standing  of  any 
place.  The  seat  or.  situation  of  a  capital 
messuage,  or  the  ground  on  which  it  stood. 
Jacob,  L.  D.  h.  t. 

SCOLD.  A  woman  who  by  her  habit  of 
scolding  becomes  a  nuisance  to  the  neighbor- 
hood, is  called  a  common  scold.  Yide 
Common  Scold. 

SCOT  AND  LOT,  Eng.  law.  The  name 
of  a  customary  contribution,  laid  upon  all 
the  subjects  according  to  their  ability. 

SCOUNDREL.  An  opprobrious  title 
given  to  a  person  of  bad  character.  General 
damages  will  not  lie  for  calling  a  man  a 
scoundrel,  but  special  damages  may  be  re- 
covered when  there  has  been  an  actual  loss. 
2  Bouv.  Inst.  n.  2250 ;  1  Chit.  Pr.  44. 

SCRIPT,  conv.  The  original  or  principal 
instrument,  where  there  are  part  and  coun- 
terpart.  Yide  Chirograph;  Part,  Rescript. 

SCRIVENER.  A  person  whose  busi- 
ness it  is  to  write  deeds  and  other  in- 
struments for  others ;  a  conveyancer. 

2.  Money  scriveners  are  those  who  are 
engaged  in  procuring  money  to  be  lent  on 
mortgages  and  other  securities,  and  lending 
such  money  accordingly.  They  act  also  as 
agents  for  the  purchase  and  sale  of  real 
estates. 

3.  To  be  considered  a  money  scrivener, 
a  person  must  be  concerned  in  carrying  on 
the  trade  or  profession  as  a  means  of  making 
a  livelihood.  He  must  in  the  course  of  his 
occupation  reoeive  other  men's  moneys  into 
his  trust  and  custody,  to  lay  out  for  them 
as  occasion  offers.  3  Camp.  R.  538 ;  2  Esp. 
Cas.  555. 

SCROLL.  A  mark  which  is  to  supply  the 
place  of  a  seal,  made  with  a  pen  or  other 
instrument  on  a  writing. 

2.  In  some  of  the  states  this  has  all  the 
efficacy  of  a  seal.  1  8.  &  R.  72  ;  1  Wash. 
42  ;  2  McCord,  880  ;  4  McCord,  267 ;  3 
Blaokf.  161 ;  3  GUI  &  John.  234 ;  2  Halst 
272.  Vide  Seal;  2  Serg.  &  Rawle,  504  ; 
2  Rep.  5.  a ;  Perk.  §  129.  In  others,  a 
scroll  has  no  such  effect ;  and  when  a  suit 
is  brought  on  an  instrument  sealed  with  a 
scroll,  the  act  of  limitations  may  be  pleaded 
to  it,  as  to  a  simple  contract.  2  Rand.  446 ; 
6  Halst.  174 ;  5  John.  239 ;  1  Blaokf.  241 ; 
Griff.  Law  Reg.,  answers  to  question  No  110. 
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SCUT  AGE,  old  Eng.  law.  The  name 
of  a  tax  or  contribution  raised  for  the  use 
of  the  king's  armies  by  those  who  held 
lands  by  knight's  service. 

SCYREGEMOTE.  The  name  of  a  court 
among  the  Saxons.  It  was  the  court  of  the 
shire,  in  Latin  called  curia  comitatusy  and 
the  principal  court  among  the  Saxons.  It 
was  holden  twice  a  year  for  determining  all 
causes  both  ecclesiastical  and  secular. 

SE  DEFENDENDO,  criminal  law.  De- 
fending himself. 

2.  Homicide,  se  defendendo,  is  that 
which  takes  place  upon  a  sudden  rencounter, 
where  two  persons  upon  a  sudden  quarrel, 
without  premeditation  or  malice,  fight  upon 
equal  terms,  and  one,  before  a  mortal  stroke 
has  been  given,  declines  any  further  combat, 
and  retreats  as  far  as  he  can  with  safety, 
and  kills  his  adversary,  through  necessity, 
to  avoid  immediate  death.  2  Swift's  Dig. 
289  ;  Pamphl.  Rep.  of  Selfridge's  Trial  in 
1805  ;  Hawk.  bk.  1,  c.  11,  s.  13  ;  1  Russ. 
on  Cr.  543 ;  Bac.  Ab.  Murder,  &o.  F  2. 

SEA.  The  ocean ;  the  great  mass  of 
waters  which  surrounds  the  land,  and  which 
probably  extends  from  pole  to  pole,  covering 
nearly  three  quarters  of  the  globe.  Waters 
within  the  ebb  and  flow  of  the  tide,  are  to 
be  considered  the  sea.     Gilp.  R.  526. 

2.  The  sea  is  public  and  common  to  all 
people,  and  every  person  has  an  equal  right 
to  navigate  it,  or  to  fish  there;  Ang.  on 
Tide  Wat.  44  to  49  \  Dane's  Abr.  o.  68,  a. 
8,  4  j  Inst.  2,  1, 1 ;  and  to  land  upon  the 
sea  shore,  (q.  v.) 

3.  Every  nation  has  jurisdiction  to  the 
distance  of  a  cannon  shot,  (q.  v.)  or  marine 
league,  over  the  water  adjacent  to  its  shore. 

2  Cranch,  187,  234 ;  1  Circuit  Rep.  62 ; 
Bynk.  Qu.  Pub.  Juris.  61 ;  1  Azuni  Mar. 
Law,  204 ;  Id.  185  ;  Vattel,  207. 

Sea  letter  or  sea  brief,  maritime  law. 
A  document  which  should  be  found  on  board 
of  every  neutral  ship ;  it  specifies  the  nature 
and  quantity  of  the  cargo,  the  place  from 
whence  it  comes,  and  its  destination.  Chit. 
Law  of  Nat.  197 ;  1  John.  192. 

Sea  shore,  property.  That  space  of  land, 
on  the  border  of  the  sea,  which  is  alternately 
covered  and  left  dry,  by  the  rising  and  fall- 
ing of  the  tide ;  or,  in  other  words,  that 
space  of  land  between  high  and  low  water 
mark.  Hargr.  Tr.  12  ;  6  Mass.  435,  439 ; 
1  Pick.  180, 182 ;  5  Day,  22. 

2.  Generally,  the  sea  shore  belongs  to 
the  public.     Angell  on  Tide  Wat.  34,  5 ; 

3  Kent's  Com.  347. 


3.  By  the  Roman  law,  the  shore  included 
the  land  as  far  as  the  greatest  wave  extended 
in  winter ;  est  autem  littus  maris,  quatenus 
hibernusy  fluctus  maximus  excurrit.  Inst, 
lib.  2, t. 1,  s.  8.  Littus  publicum  est  eate- 
nus  qua  maxims  fluctus  exastuat.  Dig.  lib. 
50,  t.  16,  s.  112. 

4.  The  Civil  Code  of  Louisiana  seems  to 
have  followed  the  law  of  the  Institutes  and 
the  Digest,  for  it  enacts,  art.  442,  that  the 
"sea  shore  is  that  space  of  land  over  which 
the  waters  of  the  sea  are  spread  in  the 
highest  water,  during  the  winter  season." 
Vide  5  Rob.  Adm.  R.  182 ;  Dougl.  425 ; 

1  Halst.  R.  1 ;  2  Roll.  Ab.  170  ;  Dyer, 
326 ;  5  Co.  107 ;  Bac.  Ab.  Courts  of  Ad- 
miralty, A ;  1  Am.  Law  Mag.  76  j  16  Pet. 
R.  234,  367 ;  Ang.  on  Tide  Waters,  Index, 
tit.  Shore;  2  Bligh'a  N.  S..146 ;  5  M.  & 
W.  327 ;  Merl.  Quest,  de  Droit,  mots 
Rivage  de  la  Mer ;  Inst.  2, 1, 1 ;  22  Maine, 
R.  350.  For  the  law  of  Mass.  vide  Dane's 
Ab.  c.  68,  a  3,  4. 

Sea  weed.  A  species  of  grass  which 
grows  in  the  sea. 

2.  When  cast  upon  land,  it  belongs  to  the 
owner  of  the  land  adjoining  the  sea  shore  ; 
upon  the  grounds,  that  it  increases  gradually, 
that  it  is  useful  as  manure  and  a  protection 
to  the  ground,  and  that  it  is  some  compensa- 
tion for  the  encroachments  of  the  sea  upon 
the  land.  2  John.  R.  313,  323.  Vide  5 
Verm.  R.  223. 

3.  The  French  differs  from  our  law  in 
this  respect,  as  sea  weeds  there,  when  oast 
on  the  beach,  belong  to  the  first  occupant. 
Dall.  Diet.  Propriete,  art.  3,  §  2,  n.  128. 

Sea  worthiness,  mer.  law.  The  ability 
of  a  ship  or  other  vessel  to  make  a  sea  voy- 
age with  probable  safety :  there  is,  in  every 
insurance,  whether  on  ship  or  goods,  an  im- 
plied warranty  that  the  ship  shall  be  worthy 
when  she  sails  on  the  voyage  insured  ;  that 
is,  that  she  shall  be,  "  tight,  staunch,  and 
strong,  properly  manned,  provided  with  all 
necessary  stores,  and  in  all  respects  fit  for 
the  intended  voyage."     Marsh.  Ins.  153 ; 

2  Phil.  Ev.  60  ;  10  Johns.  R.  58. 

2.  The  following  rules  have  been  esta- 
blished in  regard  to  the  warranty  of  sea- 
worthiness. 

3. — 1.  That  it  is  of  no  consequence 
whether  the  insured  was  aware  of  the  con- 
dition of  the  ship,  or  not.  His  innocence  or 
ignorance  is  no  answer  to  the  fact  that  the 
ship  was  not  sea-worthy. 

4. — 2.  The  opinion  of  carpenters  who 
have  repaired  the  vessel,  however  they  may 
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strengthen  the  presumption  that  the  ship 
is  sea-worthy,  when  it  is  favorable,  is  not 
conclusive  of  the  fact  of  sea-worthiness. 
4  Dow's  Rep.  269. 

5. — 3.  The  presumption,  prima  facie,  is 
for  sea-worthiness.  1  Dow's  R.  336.  And 
it  is  presumed  that  a  vessel  continues  sea- 
worthy, if  she  was  so  at  the  inception  of  the 
risk.     20  Pick.  389.     See  1  Brev.  252. 

6. — 4.  Any  sort  of  disrepair  left  in  the 
ship,  by  which  she  or  the  cargo  may  suffer, 
is  a  breach  of  the  warranty  of  sea-worthiness. 

7. — 5.  A  deficiency  of  force  in  the  crew, 
or  of  skill  in  the  master,  mate,  &c,  is  a 
want  of  sea-worthiness.  1  Campb.  1 ;  14 
East,  R.  481.  But  if  there  was  once  a 
sufficient  crew,  their  temporary  absence  will 
not  be  considered  a  breach  of  the  warranty. 
2  Barn.  &  Aid.  73 ;  1  John.  Cas.  184 ;  1 
Pet.  183. 

8. — 6.  A  vessel  may  be  rendered  not 
sea-worthy  by  being  overloaded.  2  Barn. 
&  Aid.  320. 

9. — 7.  When  the  sea-worthiness  arises 
from  justifiable  ignorance  of  the  cause  of  the 
defect,  and  is  discovered  and  remedied  before 
any  injury  occurs,  it  is  not  to  be  considered 
as  a  defect.  lb.  See,  generally,  2  John. 
124, 129  j  3  John.  Cas.  76 ;  1  John.  241 ; 
1  Caines,  217  j  3  S.  &  R.  25 ;  1  Whart. 
399. 

10.  By  an  act  of  congress,  approved 
July  20,  1840,  as  amended  by  the  act  of 
July  29,  1850,  it  is  provided,  that  if  the 
first  officer,  (or  a  second  and  third  officer,) 
and  a  majority  of  the  crew  of  any  vessel, 
shall  make  complaint  in  writing  that  she  is 
in  an  unsuitable  condition  to  go  to  sea,  be- 
cause she  is  leaky,  or  insufficiently  supplied 
with  sails,  rigging,  anchors,  or  any  other 
equipment,  or  that  the  crew  is  insufficient 
to  man  her,  or  that  her  provisions,  stores, 
and  supplies  are  not,  or  have  not  been, 
during  the  voyage,  sufficient  and  wholesome, 
thereupon,  in  any  of  these  or  like  cases, 
the  consul  or  commercial  agent  who  may 
discharge  any  duties  of  a  consul'  shall  ap- 
point two  disinterested,  competent,  practical 
men,  acquainted  with  maritime  affairs,  to 
examine  into  the  causes  of  complaint,  who 
shall,  in  their  report,  state  what  defects  and 
deficiencies,  if  any,  they  find  to  be  well 
founded,  as  well  as  what,  in  their  judgment 
ought  to  be  done,  to  put  the  vessel  in  order 
for  the  continuance  of  her  voyage. 

SEAL,  conveyancing,  contracts.  A  seal 
is  an  impression  upon  wax,  wafer,  or  some 
other  tenacious  substance  capable  of  being 


impressed.  5  Johns.  R.  239.  Lord  Coke 
demies  a  seal  to  be  wax,  with  an  impression. 
3  Inst.  169.  "  Sigillum,"  says  he,  « est 
cera  impressa,  quia  cera  sine  impressions 
non  est  sigillum"  This  is  the  common 
law  definition  of  a  seal.  Perk.  129,  134 ; 
Bro.  tit.  Faits,  17,  30 ;  2  Leon.  21 ;  5 
John.  289 ;  2  Caines,  R.  362 ;  21  Pick.  R. 
417. 

2.  But  in  Pennsylvania,  New  Jersey, 
and  the  southern  and  western  states  gene- 
rally, the  impression  upon  wax  has  been 
disused,  and  a  circular,  oval,  or  square 
mark,  opposite  the  name  of  the  signer,  has 
the  same  effect  as  a  seal ;  the  shape  of  it 
however  is  indifferent;  and  it  is  usually 
written  with  a  pen.  2  Serg.  &  Rawle,  503 ; 
1  Dall.  63 ;  1  Serg.  &  Rawle,  72  5  1  Watts, 
R.  322 ;  2  Halst.  R.  272. 

3.  A  notary  must  use  his  official  seal, 
to  authenticate  his  official  acts,  and  a  scroll 
will  not  answer.  4  Blackf.  R.  185.  As  to  the 
effects  of  a  seal,  vide  Phil.  Ev.  Index,  h.  t. 
Vide,  generally,  13  Vin.  Ab.  19;  4  Kent, 
Com.  444 ;  7  Caines'  Cas.  1 ;  Com.  Dig. 
Fait,  A  2. 

4.  Merlin  defines  a  seal  to  be  a  plate  of 
metal  with  a  flat  surface,  on  which  is  en- 
graved the  arms  of  a  prince  or  nation,  or 
private  individual,  or  other  device,  with 
which  an  impression  may  be  made  on  wax 
or  other  substance  on  paper  or  parchment, 
in  order  to  authenticate  them :  the  impres- 
sion thus  made  is  also  called  a  seal.  Re- 
pert,  mot  Sceau ;  3  McCord's  R.  583 ;  5 
Whart.  R.  563. 

5.  When  a  seal  is  affixed  to  an  instru- 
ment, it  makes  it  a  specialty,  (q.  v.)  and 
whether  the  seal  be  affixed  by  a  corporation 
or  an  individual  the  effect  is  the  same.  15 
Wend.  256. 

6.  Where  an  instrument  concludes  with 
the  words,  "  witness  our  hands  and  seals," 
and  is  signed  by  two  persons,  with  only  one 
seal,  the  jury  may  infer,  from  the  face  of 
the  paper,  that  the  person  who  signed  last, 
adopted  the  seal  of  the  first.  6  Penn.  St. 
Rep.  302.  Vide  9  Am  Jur.  290-297  ;  1 
Ohio  Rep.  368  ;  3  John.  470 ;  12  John. 
76 ;  as  to  the  origin  and  use  of  seals,  Addis, 
on  Cont.  6 ;  Scroll. 

7.  The  public  seal  of  a  foreign  state, 
proves  itself;  and  public  acts,  decrees  and 
judgments,  exemplified  under  this  seal,  are 
received  as  true  and  genuine.  2  Craneh, 
187,  238 ;  4  Dall.  416 ;  7  Wheat  273, 
335  ;  1  Denio,  376 ;  2  Conn.  85,  90 ;  6 
Wend.  475 ;  9  Mod.  66.    But  to  entitle  its 
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seal  to  such  authority,  the  foreign  state  must 
have  been  acknowledged  by  the  government, 
within  whose  jurisdiction  the  forum  is 
located.     3  Wheat.  610 ;  9  Ves.  347. 

Seal-offioe,  English  practice.  The 
office  at  which  certain  judicial  writs  are 
sealed  with  the  prerogative  seal,  and  with- 
out which  they  are  of  no  authority.  The 
officer  whose  duty  it  is  to  seal  such  writs  is 
called  "  sealer  of  writs." 

Seal  op  the  United  States,  govern- 
ment. The  seal  used  by  the  United  States 
in  congress  assembled,  shall  be  the  seal  of 
the  United  States,  viz. :  Arms,  paleways  of 
thirteen  pieces  argent  and  gules;  a  chief 
azure  ;  the  escutcheon  on  the  breast  of  the 
American  eagle  displayer  proper,  holding  in 
his  dexter  talon,  an  olive  branch,  and  in 
his  sinister,  a  bundle  of  thirteen  arrows,  all 
proper,  and  in  his  beak  a  scroll,  inscribed 
with  this  motto,  "  E  pluribus  unum."  For 
the  Crest  :  over  the  head  of  the  eagle  which 
appears  above  the  escutcheon,  a  glory,  or 
breaking  through  a  cloud,  proper,  and  sur- 
rounding thirteen  stars,  forming  a  constella- 
tion argent  on  an  azure  field.  Reverse,  a 
pyramid  unfinished.  In  the  zenith  an  eye 
in  a  triangle,  surrounded  with  a  glory  pro- 
per :  over  the  eye,  these  words,  "  Annuit 
captis."  On  the  base  of  the  pyramid,  the 
numerical  letters,  mdcclxxvt  ;  and  under- 
neath, the  following  motto,  "Novus  ordo 
sectorum."  Resolution  of  Congress,  June 
20,  1782  ;  Gordon's  Dig.  art.  207. 

SEALING  OF  A  VERDICT,  practice. 
The  putting  a  verdict  in  writing,  and 
placing  it  in  an  envelop,  which  is  sealed. 
To  relieve  jurors  after  they  have  agreed,  it 
is  not  unusual  for  the  counsel  to  agree  that 
the  jury  shall  seal  their  verdict,  and  then 
separate.  When  the  court  is  again  in  ses- 
sion, the  jury  come  in  and  give  their  ver- 
dict, in  all  respects  as  if  it  had  not  been 
sealed,  and  a  juror  may  dissent  from  it,  if, 
since  the  sealing,  he  has  honestly  changed 
his  mind.  8  Ham.  405;  Gilm.  333  j  3 
Bouv.  Inst.  n.  3257. 

SEALS,  matters  of  succession.  On  the 
death  of  a  person,  according  to  the  laws  of 
Louisiana,  if  the  heir  wishes  to  obtain  the 
benefit  of  inventory,  and  the  delays  for  de- 
liberating, he  is  bound  as  soon  as  he  knows 
of  the  death  of  the  deceased  to  whose  suc- 
cession he  is  called,  and  before  committing 
any  act  of  heirship,  to  cause  the  seals  to  be 
affixed  on  the  effects  of  the  succession,  by 
any  judge  or  justice  of  the  peace.  Civ.  Code, 
of  Lo.  art,  1027. 


I  2.  In  ten  days  after  this  affixing  of  the 
seals,  the  heir  is  bound  to  present  a  petition 
to  the  judge  of  the  place  in  which  die  suc- 
cession is  opened,  praying  for  the  removal 
of  the  seals,  and  that  a  true  and  faithful  in- 
ventory of  the  effects  of  the  succession  be 
made.    Id.  art.  1028. 

3.  In  case  of  vacant  estates,  and  estates 
of  which  the  heirs  are  absent  and  not  repre- 
sented, the  seals,  after  the  decease,  must  be 
affixed  by  a  judge  or  justice  of  the  peace 
within  the  limits  of  his  jurisdiction,  and  may 
be  fixed  by  him,  either  ex  officio,  or  at  the 
request  of  the  parties.  Civ.  Code  of  Lo. 
art.  1070.  The  seals  are  affixed  at  the  re- 
quest of  the  parties,  when  a  widow,  a  testa- 
mentary executor,  or  any  other  person  who 
pretends  to  have  an  interest  in  a  succession 
or  community  of  property,  requires  it.  Id. 
art.  1071.  They  are  affixed  ex  officio,  when 
the  presumptive  heirs  of  the  deceased  do  not 
all  reside  in  the  place  where  he  died,  or  if 
any  of  them  happen  to  be  absent.  Id.  art 
1072. 

4.  The  object  of  placing  the  seals  on  the 
effects  of  a  succession,  is  for  the  purpose  of 
preserving  them,  and  for  the  interest  of 
third  persons.     Id.  art.  1068. 

5.  The  seals  must  be  placed  on  the 
bureaus,  coffers,  armoires,  and  other  things, 
which  contain  the  effects  and  papers  of  the 
deceased,  and  on  the  doors  of  the  apart- 
ments which  contain  these  things,  so  that 
they  cannot  be  opened  without  tearing  off, 
breaking,  or  altering  the  seals.  Id.  art. 
1069. 

6.  The  judge  or  justice  of  the  peace, 
who  affixes  the  seals,  is  bound  to  appoint  a 
guardian,  at  the  expense  of  the  succession, 
to  take  care  of  the  seals  and  of  the  effects, 
of  which  an  account  is  taken  at  the  end  of 
the  procS  s-verbal  of  the  affixing  of  the  seals ; 
the  guardian  must  be  domiciliated  in  the 
place  where  the  inventory  is  taken.  Id.  art. 
1079.  And  the  judge,  when  he  retires, 
must  take  with  him  the  keys  of  all  things 
and  apartments  upon  which  the  seals  have 
been  affixed.    lb. 

7.  The  raising  of  the  seals  is  done  by 
the  judge  of  the  place,  or  justice  of  the 
peace  appointed  by  him  to  that  effect,  in  the 
presence  of  the  witnesses  of  the  vicinage,  in 
the  same  manner  as  for  the  affixing  of  the 
seals.     Id.  art.  1084. 

See,  generally,  Benefit  of  Inventory, 
Succession;  Code  de  Pro.  Civ.  2e  part.  lib. 
1,  t.  1,  2,  3 ;  Diet,  de  Jurisp.  Scelle. 

SEAMAN.     A  sailor 3   a  mariner;  one 


504 


SEA 


SEA 


whose  business  is  navigation.  2  Boulay- 
Paty,  Dr.  Com.  232 ;  Code  de  Commerce, 
art.  262 ;  Laws  of  Oleron,  art.  7 ;  Laws  of 
Wisbuy,  art.  19.  The  term  seamen,  in  its 
most  enlarged  sense,  includes  the  captain  as 
well  as  other  persons  of  the  crew ;  in  a  more 
confined  signification,  it  extends  only  to  the 
common  sailors ;  3  Pardes.  n.  667 ;  the 
mate ;  1  Pet.  Adm.  Dec.  246 ;  the  cook 
and  steward  ;  2  Id.  268 ;  are  considered,  as 
to  their  rights  to  sue  in  the  admiralty,  as 
common  seamen ;  and  persons  employed  on 
board  of  steamboats  and  lighters,  engaged 
in  trade  or  commerce,  on  tide  water,  are 
within  the  admiralty  jurisdiction,  while  those 
employed  in  ferry  boats  are  not.  Gilp.  R. 
203,  532.  Persons  who  do  not  contribute 
their  aid  in  navigating  the  vessel  or  to  its 
preservation  in  the  course  of  their  occupa- 
tion, as  musicians,  are  not  to  be  considered 
as  seamen  with  a  right  to  sue  in  the  admi- 
ralty for  their  wages.  Gilp.  R.  516.  See 
1  Bell's  Com.  509,  5th  ed. ;  2  Rob.  Adm. 
R.  232 ;  Dunl.  Adm.  Pr.  h.  t. 

2.  Seamen  are  employed  either  in  mer- 
chant vessels  for  private  service,  or  in  pub- 
lic vessels  for  the  service  of  the  United 
States. 

3. — 1.  Seamen  in  the  merchant  vessels 
are  required  to  enter  into  a  contract  in 
writing  commonly  called  shipping  articles, 
(q.  v.)  This  oontraot  being  entered  into, 
they  are  bound  under  severe  penalties,  to 
render  themselves  on  board  the  vessel  ac- 
cording to  the  agreement :  they  are  not  at 
liberty  to  leave  the  ship  without  the  consent 
of  the  captain  or  commanding  officer,  and 
for  such  absence,  when  less  than  forty-eight 
hours,  they  forfeit  three  days'  wages  for 
every  day  of  absence  ;  and  when  the  absence 
is  more  than  forty-eight  hours,  at  one  time, 
they  forfeit  all  the  wages  due  to  them,  and 
all  their  goods  and  chattels  which  were  on 
board  the  vessel,  or  in  any  store  where  they 
may  have  been  lodged  at  the  time  of  their 
desertion,  to  the  use  of  the  owners  of  the 
vessel,  and  they  are  liable  for  damages  for 
hiring  other  hands.  They  may  be  impri- 
soned for  desertion  until  the  ship  is  ready  to 
sail. 

4.  On  board,  a  seaman  is  bound  to  do 
his  duty  to  the  utmost  of  his  ability  ;  and 
when  his  services  are  required  for  extra- 
ordinary exertions,  either  in  consequence  of 
the  death  of  other  seamen,  or  on  account 
of  unforeseen  perils,  he  is  not  entitled  to  an 
inorease  of  wages,  although  it  may  have 
been  promised  to  him.    2  Campb.  317 ; 


Peake's  N.  P.  Rep.  72  5  1  T.  R.  73.  For 
disobedience  of  orders  he  may  be  imprisoned 
or  punished  with  stripes,  but  the  correction 
(q.  v.)  must  be  reasonable  ;  4  Mason,  508  ; 
Bee,  161 ;  2  Day,  294 ;  1  Wash.  C.  C.  R. 
316;  and,  for  just  cause,  may  be  put 
ashore  in  a  foreign  country.  1  Pet.  Adm. 
R.  186  ;  2  Ibid.  268  ;  2  East,  Rep.  145. 
By  act  of  Congress,  September  28, 1850, 
Minot's  Stat,  at  Large,  U.  S.  p.  515,  it  is 
provided,  that  flogging  in  the  navy  and  on 
board  vessels  of  commerce,  be,  and  the 
same  is  hereby  abolished  from  and  after  the 
passage  of  this  act. 

5.  Seamen  are  entitled  to  their  wages, 
of  which  one-third  is  due  at  every  port  at 
which  the  vessel  shall  unlade  and  deliver 
her  cargo,  before  the  voyage  be  ended  3  and 
at  the  end  of  the  voyage  an  easy  and  speedy 
remedy  is  given  them  to  recover  all  unpaid 
wages.  When  taken  sick  a  seaman  is  en- 
titled to  medical  advice  and  aid  at  the  ex- 
pense of  the  ship:  such  expense  being 
considered  in  the  nature  of  additional 
wages,  and  as  constituting  a  just  remunera- 
tion for  his  labor  and  services.  Gilp.  435, 
447  ;  2  Mason,  541 ;  2  Mass.  R.  541. 

6.  The  right  of  seamen  to  wages  is 
founded  not  in  the  shipping  articles,  but  in 
the  services  performed ;  Bee,  395  ;  and  to 
recover  such  wages  the  seaman  has  a  triple 
remedy,  against  the  vessel,  the  owner,  and 
the  master.     Gilp.  592  ;  Bee,  254. 

7.  When  destitute  in  foreign  ports, 
American  consuls  and  commercial  agents 
are  required  to  provide  for  them,  and  for 
their  passages  to  some  port  of  the  United 
States,  in  a  reasonable  manner,  at  the  ex- 
pense of  the  United  States  ;  and  American 
vessels  are  bound  to  take  such  seamen  on 
board  at  the  request  of  the  consul,  but  not 
exceeding  two  men  for  every  hundred  tons 
of  the  ship,  and  transport  them  to  the 
United  States,  on  such  terms,  not  exceeding 
ten  dollars  for  each  person,  as  may  be 
agreed  on.  Vide,  generally,  Story's  Laws 
U.  S.  Index,  h.  t.;  3  Kent,  Com,  136  to 
156 ;  Marsh.  Ins.  90 ;  Poth.  Mar.  Contr. 
translated  by  Cushing,  Index,  h.  t.;  2  Bro. 
Civ.  and  Adm.  Law,  155. 

8. — 2.  Seamen  in  the  public  service  are 
governed  by  particular  laws. 

SEAMEN'S  FUND.  By  the  act  of  July 
16, 1798,  a  provision  is  made  for  raising 
a  fund  for  the  relief  of  disabled  and  sick 
seamen :  the  master  of  every  vessel  arriving 
from  a  foreign  port  into  the  United  States 
is  required  to  pay  to  the  collector  of  cos- 
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tome  at  the  rate  of  twenty  cents  per  month 
for  every  seaman  employed  on  board  of  his 
vessel,  which  sum  he  may  retain  out  of  the 
wages  of  such  seaman  :  vessels  engaged  in 
the  coasting  trade,  and  boats,  rafts  or  flats 
navigating  the  Mississippi,  with  intention  to 
proceed  to  New  Orleans,  are  also  laid  under 
similar  obligations.  The  fund  thus  raised 
is  to  be  employed  by  the  president  of  the 
United  States  as  circumstances  shall  require, 
for  the  benefit  and  convenience  of  sick  and 
disabled  American  seamen.  Act  of  March  3, 
1802,  s.  1. 

2.  By  the  act  of  congress,  passed  Feb- 
ruary 28, 1803,  c.  62,  2  Story's  L.  U.  S. 
884,  it  is  provided,  that  when  a  seaman  is 
discharged  in  a  foreign  country  with  his  own 
consent,  or  when  the  ship  is  sold  there,  he 
shall,  in  addition  to  his  usual  wages,  be  paid 
three  months'  wages  into  the  hands  of  the 
American  consul,  two-thirds  of  which  are 
to  be  paid  to  such  seaman,  on  his  engage- 
ment on  board  any  vessel  to  return  home, 
and  the  remaining  one-third  is  retained  in 
aid  of  a  fund  for  the  relief  of  distressed 
American  seamen  in  foreign  ports.  See  11 
John.  R.  66  ;  12  John.  Rep.  143  j  1  Mason, 
R.  45  5  4  Mason,  R.  541 :  Edw.  Adm.  R. 
239. 

SEARCH,  mm.  law.  An  examination 
of  a  man's  house,  premises  or  person,  for 
the  purpose  of  discovering  proof  of  his  guilt 
in  relation,  to  some  crime  or  misdemeanor 
of  which  he  is  accused. 

2.  The  constitution  of  the  United  States, 
amendments,  art.  4,  protects  the  people 
from  unreasonable  searches  and  seizures. 
3  Story,  Const.  6  1895  ;  Rawle,  Const,  ch. 
10,  p.  127 ;  10  .John.  R.  263  ;  11  John.  R. 
500 ;  3  Cranch,  447. 

3.  By  the  act  of  March  2, 1799,  s.  68, 
1  Story's  L.  U.  S.  632,  it  is  enacted,  that 
every  collector,  naval  officer,  and  surveyor, 
or  other  person  specially  appointed,  by 
either  of  them,  for  that  purpose,  shall  have 
full  power  and  authority  to  enter  any 
ship  or  vessel,  in  which  they  shall  have 
reason  to  suspect  any  goods,  wares,  or  mer- 
chandise, subject  to  duty,  are  concealed, 
and  therein  to  search  for,  seize,  and  secure 
any  such  goods,  wares,  or  merchandise  ;  and 
if  they  shall  have  cause  to  suspect  a  con- 
cealment thereof  in  any  particular  dwelling 
house,  store,  building,  or  other  place,  they 
or  either  of  them  shall,  upon  proper  appli- 
cation, on  oath,  to  any  justice  of  the  peace, 
be  entitled  to  a  warrant  to  enter  such  house, 
store,  or  other  place,  (in  the  day  time  only,) 


and  there  to  search  for  such  goods  ;  and  if 
any  shall  be  found,  to  seize  and  secure  the 
same  for  trial ;  and  all  such  goods,  wares, 
and  merchandise,  on  which  the  duties  shall 
not  have  been  paid,  or  secured  to  be  paid, 
shall  be  forfeited. 

Search,  practice.  An  examination  made 
in  the  proper  lien  office  for  mortgages,  liens, 
judgments,  or  other  encumbrances,  against 
real  estate.  The  certificate  given  by  the 
officer  as  to  the  result  of  such  examination 
is  also  called  a  search. 

2.  Conveyancers  and  others  who  cause 
searches  to  be  made  ought  to  be  very  care- 
ful that  they  should  be  correct,  with  regard, 
1.  To  the  time  during  which  the  person 
against  whom  the  search  has  been  made 
owned  the  premises.  2.  To  the  property 
searched  against,  which  ought  to  be  pro- 
perly described.  3.  To  the  form  of  the 
certificate  of  search. 

Search,  right  of,  mar.  law.  The  right 
existing  in  a  belligerent  to  examine  and  in- 
spect the  papers  of  a  neutral  vessel  at  sea. 
On  the  continent  of  Europe,  this  is  called 
the  right  of  visit.  Dalloz,  Diet;  mots 
Prises  Maritimes,  n.  104-111. 

2.  The  right  does  not  extend  to  examine 
the  cargo  ;  nor  does  it  extend  to  a  ship  of 
war,  it  being  strictly  confined  to  the  search- 
ing of  merchant  vessels.  The  exercise  of 
the  right  is  to  prevent  the  commerce  of  con- 
traband goods.  Although  frequently  re- 
sisted by  powerful  neutral  nations,  yet  this 
right  appears  now  to  be  fixed  beyond  con- 
travention. The  penalty  for  violently 
resisting  this  right  is  the  confiscation  of  the 
property  so  withheld  from  visitation.  Unless 
in  extreme  cases  of  gross  abuse  of  his  right 
by  a  belligerent,  the  neutral  has  no  right  to 
resist  a  search.  1  Kent,  Com.  154  5  2  Bro. 
Civ.  and  Adm.  Law,  319 ;  Mann.  Comni. 
B.  3,  0. 11. 

Search  warrant,  crim.  law,  practice. 
A  warrant  (q.  v.)  requiring  the  officer  to 
whom  it  is  addressed,  to  search  a  house  or 
other  place  therein  specified,  for  property 
therein  alleged  to  have  been  stolen ;  and  if 
the  same  shall  be  found  upon  such  search, 
to  bring  the  goods  so  found,  together  with 
the  body  of  the  person  occupying  the  same, 
who  is  named,  before  the  justice  or  other 
officer  granting  the  warrant,  or  some  other 
justice  of  the  peace,  or  other  lawfully 
authorized  officer.  It  should  be  given 
under  the  hand  and  seal  of  the  justice,  and 
dated. 

2.    The  constitution  of  the  United  States, 
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amendments,  art.  4,  declares  that "  the  right 
of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unrea- 
sonable searches  and  seizures,  shall  not  be 
violated ;  and  no  warrants  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  person  or 
things  to  be  seized." 

3.  Lord  Hale,  2  P.  C.  149,  150,  re- 
commends great  caution  in  granting  such 
warrants.  1.  That  they  be  not  granted 
without  oath  made  before  a  justice  of  a 
felony  committed,  and  that  the  complainant 
has  probable  cause  to  suspect  they  are  in 
such  a  house  or  place,  and  his  reasons  for 
such  suspicion.  2.  That  such  warrants  ex- 
press that  the  search  shall  be  made  in  day 
time.  3.  That  they  ought  to  be  directed 
to  a  constable  or  other  proper  officer,  and 
not  to  a  private  person.  4.  A  search  war- 
rant ought  to  command  the  officer  to  bring 
the  stolen  goods  and  the  person  in  whose 
custody  they  are,  before  some  justice  of  the 
peace.  Vide  1  Chit.  Cr.  Law,  57,  64 ;  4 
Last.  176;  Hawk.  B.  2,  c.  13,  s.  17,  n.  6; 
11  St.  Tr.  321 ;  2  Wils.  149,  291 ;  Burn's 
Just.  h.  t. ;  Williams'  Just.  h.  t. 

SEARCHER,  Eng.  law.  An  officer  of 
the  customs,  whose  duty  it  is  to  examine 
and  search  all  ships  outward  bound,  to  as- 
certain whether  they  have  any  prohibited  or 
uncustomed  goods  on  board. 

SECE.  This  word  has  two  significations. 
1.  It  means  a  warrant  of  remedy  by  distress. 
Litt.  s.  218 ;  and  vide  Rent.  2.  It  imports 
want  of  present  fruit  or  profit,  as  in  the  case 
of  the  reversion  without  rent  or  other  service, 
except  fealty.     Co.  Litt.  151  b,  note  5. 

SECOND.  A  measure  equal  to  one 
sixtieth  part  of  a  minute.     Vide  Measure. 

Second  deliverance,  practice.  The 
name  of  a  writ  given  by  statute  of  West- 
minster the  second,  13  Edw.  I.  c.  2,  founded 
on  the  record  of  a  former  action  of  replevin. 
2  Inst.  341.  It  commands  the  sheriff,  if  the 
plaintiff  make  him  secure  of  prosecuting  his 
claim,  and  returning  the  chattels  which  were 
adjudged  to  the  defendant  by  reason  of  the 
plaintiff's  default,  to  make  deliverance.  On 
being  nonsuited,  the  plaintiff  in  replevin 
might,  at  common  law,  have  brought  another 
replevin,  and  so  in  infinitum,  to  the  intoler- 
able vexation  of  the  defendant.  The  statute 
of  Westminster  restrains  the  plaintiff  when 
nonsuited  from  so  doing,  but  allows  him  this 
writ,  issuing  out  of  the  original^  record,  in 
order  to  have  the  same  distress  delivered 


again  to  him,  on  his  giving  the  like  security 
as  before.  3  Bl.  Com.  150;  Hamm.  N.  P. 
495;  F.  N.  B.  68;  19  Vin.  Ab.  1. 

Second  surcharge,  writ  of.  The  name 
of  a  writ  issued  in  England  against  a  com- 
moner who  has  a  second  time  surcharged 
the  common.     3  Bl.  Com.  239. 

SECONDARY,  construction.  That  which 
comes  after  the  first,  which  is  primary ;  as, 
the  primary  law  of  nations,  the  secondary 
law  of  nations. 

Secondary,  English  law.  An  officer 
who  is  second  or  next  to  the  chief  officer; 
as  secondaries  to  the  prothonotaries  of  the 
courts  of  king's  bench,  or  common  pleas; 
secondary  of  the  remembrancer  in  the  ex- 
chequer, &c.     Jacob,  L.  D.  h.  t. 

Secondary  evidence.  That  species  of 
proof  which  is  admissible  on  the  loss  of 
primary  evidence,  and  which  becomes,  by 
that  event,  the  best  evidence.  3  Bouv.  Inst, 
n.  3055. 

SECONDS,  crim.  law.  Those  persons 
who  assist,  direct  and  support  others  en- 
gaged in  fighting  a  duel. 

2.  As  they  are  often  much  to  blame  in 
inciting  the  duellists  to  their  rash  act,  and 
as  they  are  always  assisting  in  the  commis- 
sion of  the  crime,  the  laws  generally  punish 
them  with  severity ;  but,  in  consequence  of 
the  false  ideas  too  generally  entertained  on 
the  subject  of  honor,  they  are  too  seldom 
enforced. 

SECRET.  That  which  is  not  to  be  re- 
vealed. 

2. .  Attorneys  and  counsellors,  who  have 
been  trusted  professionally  with  the  secrets 
of  their  clients,  are  not  allowed  to  reveal 
them  in  a  court  of  justice.  The  right  of 
secrecy  belongs  to  the  client,  and  not  to  the 
attorney  and  counsellor. 

3.  As  to  the  matter  communicated,  it 
extends  to  all  cases  where  the  client  applies 
for  professional  advice  or  assistance ;  and  it 
does  not  appear  that  the  protection  is  quali- 
fied by  any  reference  to  proceedings  pend- 
ing or  in  contemplation.  Story,  Eq.  PI- 
§  600 ;  1  Milne  &  K.  104 ;  3  Sim.  R.  467. 

3.  Documents  confided  professionally  to 
the  counsel  cannot  be  demanded,  unless 
indeed  the  party  would  himself  be  bound 
to  produce  them.  Hare  on  Discov.  171. 
Grand  jurors  are  sworn  the  commonwealth's 
secrets,  their  fellows  and  their  own  to  keep. 
Vide  Confidential  communications;  Witness. 

Secret,  rig/Us.  A  knowledge  of  some- 
thing which  is  unknown  to  others,  out  of 
which  a  profit  may  be  made ;  for  example, 
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an  invention  of  a  machine,  or  the  discovery 
of  the  effect  of  the  combination  of  certain 
matters. 

2.  Instances  have  occurred  of  secrets 
of  that  kind  being  kept  for  many  years,  but 
they  are  liable  to  constant  detection.  As 
such  secrets  are  not  property,  the  possessors 
of  them  in  general  prefer  making  diem  pub- 
lic, and  securing  the  exclusive  right  for 
years,  under  the  patent  laws,  to  keeping 
them  in  an  insecure  manner,  without  them. 
See  Phil,  on  Pat.  ch.  15;  Gods,  on  Pat. 
171;  Dav.  Pat.  Gas.  429;  8  Ves.  215;  2 
Ves.  &  B.  218 ;  2  Mer.  446 ;  3  Mer.  157 ; 
1  Jac.  &  W.  394 ;  1  Pick.  443 ;  4  Mason, 
15;  3B.  &P.  630. 

SECRETARY.  An  officer  who,  by  order 
of  his  superior,  writes  letters  and  other  in- 
struments. He  is  so  called  because  he  is 
possessed  of  the  secrets  of  his  employer. 
This  term  wad  used  in  France  in  1343,  and 
in  England  the  term  secretary  was  first 
applied  to  the  clerks  of  the  king,  who  being 
always  near  his  person  were  called  clerks 
of  the  secret,  and  in  the  reign  of  Henry  VIII. 
the  term  secretary  of  state  came  into  it. 

Secretary  of  embassy  or  of  lega- 
tion. An  officer  appointed  by  the  sovereign 
power,  to  accompany  a  minister  of  first  or 
second  rank,  and  sometimes,  though  not 
often,  of  an  inferior  rank.  He  is,  in  fact,  a 
species  of  public  minister ;  for  independently 
of  his  protection  as  attached  to  an  ambassa- 
dor's suite,  he  enjoys,  in  his  own  rights,  the 
same  protection  of  the  law  of  nations,  and 
the  same  immunities  as  an  ambassador.  But 
private  secretaries  of  a  minister  must  not  be 
confounded  with  secretaries  of  embassy  or 
of  legation.  Such  private  secretaries  are 
entitled  to  protection  only  as  belonging  to 
the  suite  of  the  ambassador. 

2.  The  functions  of  a  secretary  of  lega- 
tion consist  in  his  employment  by  his  minis- 
ter for  objects  of  ceremony;  in  making 
verbal  reports  to  the  secretary  of  state,  or 
other  foreign  ministers;  in  taking  care  of 
the  archives  of  the  mission;  in  ciphering 
and  deciphering  despatches;  in  sometimes 
making  rough  draughts  of  the  notes  or 
letters  which  the  minister  writes  to  his  col- 
leagues or  to  the  local  authorities ;  in  draw- 
up  procis  verbaux;  in  presenting  passports 
to  the  minister  for  his  signature,  and  de- 
livering them  to  the  persons  for  whom  they 
are  intended ;  and,  finally,  in  assisting  the 
minister,  under  whom  he  is  placed,  in  every- 
thing concerning  the  affairs  of  the  mission. 
In  the  absence  of  the  minister  he  is  admit- 


ted to  conferences  and  to  present  notes 
signed  by  the  minister.  Vide  Embassador; 
Minister;  Suite. 

Secretary  of  legation.  An  officer 
employed  to  attend  a  foreign  mission,  and 
to  perform  certain  duties  as  clerk. 

2.  His  salary  is  fixed  by  the  act  of  con- 
gress of  May  1, 1810,  s.  1,  at  such  a  sum 
as  the  president  of  the  United  States  may 
allow,  not  exceeding  two  thousand  dollars. 

8.  The  salary  of  a  secretary  of  embassy, 
or  the  secrotary  of  a  minister  plenipoten- 
tiary, is  the  same  as  that  of  a  secretary  of 
legation. 

Secretary  of  the  navy,  government. 
This  officer  is  appointed  by  the  president. 
His  duties  are  to  execute  all  such  orders  as 
he  shall  receive  from  the  president,  relative 
to  the  procurement  of  naval  stores  and  ma- 
terials, and  the  construction,  armament, 
equipment  and  employment  of  vessels  of 
war ;  as  well  as  all  other  matters  connected 
with  the  naval  establishment  of  the  United 
States;  act  of  30th  April,  1798,  s.  1,  1 
Story's  Laws,  498;  he  appoints  his  own 
clerks  and  subordinate  officers.  Various 
other  duties  are  imposed  upon  him  by  sundry 
acts  of  congress.  Vide  Gordon's  Dig.  art. 
370  to  875. 

2.  His  salary  is  six  thousand  dollars. 
Act  of  20th  Feb.  1819,  3  Story's  Laws, 
1720. 

Secretary  of  state  of  the  United 
States,  government.  The  principal  officer 
in  the  Department  of  State,  (q.  v.)  He  shall 
perform  such  duties  as  shall  be  enjoined  on 
or  entrusted  to  him  by  the  president,  agree- 
ably to  the  constitution,  relative  to  the  cor- 
respondences, commissions  or  instructions  to 
or  with  public  ministers  or  consuls  from  the 
United  States,  or  to  negotiations  with  fo- 
reign states  or  princes,  or  to  memorials  or 
other  applications  from  foreign  public  minis- 
ters or  foreigners,  or  to  such  other  matters 
respecting  foreign  affairs  as  the  president  of 
the  United  States  shall  assign  to  such  de- 
partment. The  secretary  shall  conduct  the 
business  of  his  department  in  such  manner 
as  the  president  shall,  from  time  to  time, 
order  or  instruct.  Act  of  27th  July,  1789 
act  of  15th  Sept.  1789,  s.  1.  Besides  these 
general  laws,  there  are  various  others  which 
impose  upon  him  inferior  and  less  important 
duties. 

2.  His  salary  is  six  thousand  dollars 
per  annum.     Act  of  20th  Feb.  1819. 

Secretary  of  the  treasury  of  the 
United  States,  government.    An  officer 
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appointed  by  the  president.  His  principal 
duties  are,  1.  To  superintend  the  collection 
of  the  revenue.  2.  To  digest,  prepare,  and 
lay  before  congress  at  the  commencement 
of  every  session,  a  report  on  the  subject  of 
finance.  3.  To  annex  to  the  annual  esti- 
mates of  the  appropriations  required  for  the 
public  service,  a  statement  of  the  appropria- 
tions for  the  service  of  the  year,  which  may 
have  been  made  by  former  acts.  4.  To 
give  information  to  either  house  of  congress, 
respecting  all  matters  connected  with  his 
office.  Besides  these,  there  are  other  minor 
duties  imposed  upon  him  by  various  acts  of 
congress. 

2.  His  salary  is  six  thousand  dollars. 
Gord.  Dig.  art.  249  to  262. 

Secretary  for  the  department  of 
war,  government.  This  officer  is  appointed 
by  the  president.  He  is  required  to  per- 
form and  execute  such  duties  as  shall,  from 
time  to  time,  be  enjoined  on  or  entrusted  to 
him  by  the  president,  agreeably  to  the  con- 
stitution, relative  to  military  commissions 
or  to  the  land  forces,  or  warlike  stores  of 
the  United  States,  or  to  such  other  matters 
respecting  military  affairs  as  the  president 
shall  assign  to  the  department  of  war,  (q.  v.) 
or  relative  to  granting  of  land's  to  persons 
entitled  thereto  for  military  services  ren- 
dered to  the  United  States,  or  relative  to 
Indian  affairs.  Act  of  27th  Aug.,  1789, 1 
Story's  Laws,  31. 

2.  His  salary  is  six  thousand  dollars  per 
annum.  Act  of  20th  Feb.  1819,  3  Story's 
Laws,  1720. 

3.  Various  other  duties  are  imposed 
upon  the  secretary  by  sundry  acts  of  con- 
gress. Vide  Story's  Laws,  Index,  Depart- 
ments, &c. ;  Gordon's  Dig.  art.  368  to  382. 

SECTA,  pleading.  In  ancient  times  the 
plaintiff  was  required  to  establish  the  truth 
of  his  declaration  in  the  first  instance,  and 
before  it  was  called  in  question  upon  the 
pleading,  bv  the  simultaneous  production  of 
his  secta,  that  is,  a  number  of  persons  pre- 
pared to  confirm  his  allegations.  Bract. 
214,  a. 

2.  The  practice  of  thus  producing  a 
seota,  gave  rise  to  the  very  ancient  formula 
almost  invariably  used  at  the  conclusion  of 
a  declaration,  as  entered  on  the  record,  et 
inde  producit  sectam;  and,  though  the 
actual  production  has,  for  many  centuries, 
fallen  into  disuse,  the  formula  still  remains. 
Accordingly,  except  the  count  on  a  writ  of 
right,  and  in  dower,  all  declarations  con- 
stantly conclude  thus,  "And  therefore  he 


brings  his  suit,"  &c.  The  count  on  a  writ 
of  right,  did  not,  in  ancient  times,  conclude 
with  the  ordinary  production  of  suit,  but 
with  the  following  formula  peculiar  to  itself, 
"Et  quod  tale  sit  jus  suum  offert  disra- 
tionare  per  corpus  talis  liberi  hominis,'  fto., 
and  it  concludes,  at  the  present  day,  with 
an  abbreviated  translation  of  the  same 
phrase :  "  And  that  such  is  his  right,  he 
offers,"  &c.  The  count  in  dower  is  an 
exception  to  the  rule  in  question,  and  con- 
cludes without  any  production  of  suit,  a 
peculiarity  which  appears  always  to  have 
belonged  to  that  action.  Steph.  PI.  427,  8 ; 
3  Bl.  Com.  395  ;  Gilb.  C.  P.  48 ;  1  Chit. 
PI.  899. 

SECTION  OF  LAND.  The  lands  of 
the  United  States  are  surveyed  into  parcels 
of  six  hundred  and  forty  acres ;  each  such 

§arcel  is  called  a  section.  1  Story's  L.  U. 
.  422. 

2.  These  sections  are  divided  into  half 
sections,  each  of  which  contains  three 
hundred  and  twenty  acres,  and  into  quar- 
ter sections  of  one  hundred  and  sixty  acres 
each. 

SECTORES.  Among  the  Romans  the 
bidders  at  an  auction  were  so  called.  Bab. 
on  Auct.  2. 

TO  SECURE.  To  protect,  insure,  or 
save  a  right. 

2.  The  constitution  of  the  United 
States,  art.  1,  s.  8,  gives  power  to  con- 
gress "  to  promote  the  progress  of  science 
and  the  useful  arts  by  securing,  for  limited 
times,  to  authors  and  inventors  the  exclu- 
sive right  to  their  respective  writings  and 
discoveries."  The  inventor  of  a  machine 
has  the  right  to  it  exclusively,  at  common 
law,  and  the  author  a  right  to  his  manu- 
script. But  they  may  abandon  the  right 
by  publishing  the  book  without  having 
secured  a  copyright,  (q.  v.)  or  by  using 
publicly  the  machine,  and  suffering  others 
to  use  it,  without  having  obtained  a  patent, 
(q.  v.)    Vide  Secret. 

SECURITY.  That  which  renders  a 
matter  sure ;  an  instrument  which  renders 
certain  the  performance  of  a  contract.  The 
term  is  also  sometimes  applied  to  designate 
a  person  who  becomes  the  surety  for  another, 
or  who  engages  himself  for  the  performance 
of  another's  contract.  See  3  Blackf.  R. 
431. 

Security  for  costs,  practice.  In  some 
courts  there  is  a  rule  that  when  the  plaintiff 
resides  abroad  he  shall  give  security  for 
costs,  and  until  that  has  been  done,  when 
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demanded,  he  cannot  proceed  in  his  ac- 
tion 

2.  This  is  a  right  which  the  defendant 
must  claim  in  proper  time,  for  if  he  once 
waives  it,  he  cannot  afterwards  claim  it ; 
the  waiver  is  seldom,  or  perhaps  never 
expressly  made,  but  is  generally  implied 
from  the  acts  of  the  defendant.  When  the 
defendant  had  undertaken  to  accept  short 
notice  of  trial ;  2  Hen.  Bl.  573  ;  3  Taunt. 
272 ;  or  after  issue  joined,  and  when  he 
knew  of  plaintiff's  residence  abroad;  or, 
with  such  knowledge,  when  the  defendant 
takes  any  step  in  the  cause ;  these  several 
acts  will  amount  to  a  waiver.  5  Barn.  Sc  Aid. 
702 ;  S.  C.  1  Dow.  &  Ryl.  348 ;  1  M.  & 
P.  30  -,  S.  C.  17  E.  C.  L.  R.  164.  Vide  3 
John.  Ch.  R.  520 ;  1  John.  Ch.  Rep.  202 ; 
1  Ves.  jun.  896. 

3.  The  fact  that  the  defendant  is  out 
of  the  jurisdiction  of  the  court,  will  not, 
alone,  authorize  the  requisition  of  security 
for  costs ;  he  must  have  his  domicil  abroad. 
1  Ves.  jr.  396.  When  the  defendant 
resides  abroad,  he  will  be  required  to  give 
such  security,  although  he  is  a  foreign 
prince.  33  E.  C.  L.  Rep.  214.  Vide  11 
S.  &  Rawle,  121 ;  1  Miles,  R.  321 ;  2 
Miles,  402. 

SECUS.     Otherwise. 

SEDITION,  crimes.  The  raising  com- 
motions or  disturbances  in  the  state ;  it  is  a 
revolt  against  legitimate  authority,  Ersk. 
Princ.  Laws  Scotl.  b.  4,  t.  4,  s.  14  j  Dig. 
Lib.  49, 1. 16, 1.  3,  §  19. 

2.  The  distinction  between  sedition  and 
treason  consists  in  this,  that  though  its 
ultimate  object  is  a  violation  of  the  public 
peace,  or  at  least  such  a  course  of  measures 
as  evidently  engenders  it,  yet  it  does  not 
aim  at  direct  and  open  violence  against  the 
laws,  or  the  subversion  of  the  constitution. 
Alis.  Crim.  Law  of  Scotl.  580. 

3.  The  obnoxious  and  obsolete  act  of 
July  14, 1798, 1  Story's  Laws  U.  S.  543, 
was  called  the  sedition  law,  because  its  pro- 
fessed object  was  to  prevent  disturbances. 

4.  In  the  Scotch  law,  sedition  is  either 
verbal  or  real.  Verbal  is  inferred  from  the 
uttering  of  words  tending  to  create  discord 
between  the  king  and  his  people ;  real  sedi- 
tion is  generally  committed  by  convocating 
together  any  considerable  number  of  people, 
without  lawful  authority,  under  the  pretence 
of  redressing  some  public  grievance,  to  the 
disturbing  of  the  public  peace.  Ersk.  ut 
supra. 

SEDUCTION.    The  offence  of  a  man 


who  abuses  the  simplicity  and  confidence 
of  a  woman  to  obtain  by  false  promises 
what  she  ought  not  to  grant. 

2.  The  woman  being  particeps  criminis, 
has  no  remedy  for  the  mere  seduction,  nor 
is  there,  to  the  discredit  of  the  law,  a  direct 
remedy  in  her  parents.  The  seducer  may 
be  sued,  though  not  directly  or  ostensibly 
for  the  seduction ;  but  for  the  consequent 
inability  to  perform  those  services  for  which 
she  was  accountable  to  her  master,  or  to 
her  parent,  who^  for  this  purpose,  is  obliged 
to  assume  that  less  endearing  relation ;  and 
if  it  cannot  be  proved  that  she  filled  that 
office,  the  action  cannot  be  sustained.  7 
Mann.  &  Ghr.  1033.  It  follows,  therefore, 
that  when  the  daughter  is  of  full  age,  and 
the  father  is  not  entitled  to  her  services, 
and  actually,  she  is  not  in  Jbis  service,  the 
father  can  maintain  no  action  for  the  seduc- 
tion. 5  Harr.  &  J.  27 ;  1  Wend.  447 ;  3 
Pennsyl.49;  10  John.  115.  Vide  2  Watts, 
474 ;  9  John.  387  ;  2  Wend.  459  j  5  Cowen, 
106 ;  2  Penn.  583 ;  6  Munf.  587 ;  2  A.  K. 
Marsh.  128 ;  2  Overt.  93  j  9  John.  R.  387 ; 

2  New  Reports,  476 ;  6  East,  387 ;  Peake's 
Rep.  253 ;  11  East,  24 ;  5  East,  45 ;  2  T. 
R.  4 ;  2  Selw.  N.  P.  1001 ;  2  Phil.  Ev.  156 ; 

3  Chitt.  Bl.  Com.  140,  n. :  7  Com.  Dig.  318 : 
6  M.  &  W.  55. 

SEEDS.  The  substance  which  nature 
prepares  for  the  reproduction  of  plants  or 
animals. 

2.  Seeds  which  have  been  sown  in  the 
earth  immediately  become  a  part  of  the 
land  in  which  they  have  been  sown;  qua 
sofa  solo  cedere  intelliguntur.  Inst.  2, 1, 32. 

SEIGNIOR  or  SEIGNEUR.  Among  the 
feudists,  this  name  signified  lord  of  the  fee. 
F.  N.  B.  23.  The  most  extended  signification 
of  this  word  includes  not  only  a  lord  or  peer 
of  parliament,  but  is  applied  to  the  owner 
or  proprietor  of  a  thing ;  hence,  the  owner 
of  a  hawk,  and  the  master  of  a  fishing 
vessel,  is  called  a  seigneur.  37  Edw.  III. 
o.  19 ;  Barr.  on  the  Stat.  258. 

SEIGNIORY,  Eng.  law.  The  rights  of 
a  lord  as  such,  in  lands.     Swinb.  174. 

SEISIN,  estates.  The  possession  of  an 
estate  of  freehold.  8  N.  H.  Rep.  57 ;  3 
Hamm.  220 ;  3  Litt.  134 ;  4  Mass.  408. 
Seisin  was  used  in  contradistinction  to  that 
precarious  kind  of  possession  by  which 
tenants  in  villenage  held  their  lands,  which 
was  considered  to  be  the  possession  of  their 
lords  in  whom  the  freehold  continued. 

2.  Seisin  is  either  in  fact  or  in  law. 

3.  Where  a  freehold  estate  is  conveyed 
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to  a  person  by  feoffment,  with  livery  .of 
seisin,  or  by  any  of  those  conveyances  which 
derive  their  effect  from  the  statute  of  uses, 
he  acquires  a  seisin  in  deed  or  in  fact,  and 
a  freehold  in  deed  :  but  where  the  freehold 
comes  to  a  person  by  act  of  law,  as  by  de- 
scent, he  only  acquires  a  seisin  in  law,  that 
is,  a  right  of  possession,  and  his  estate  is 
called  a  freehold  in  law. 

4.  The  seisin  in  law,  which  the  heir 
acquires  on  the  death  of  his  ancestor,  may 
be  defeated  by  the  entry  of  a  stranger, 
claiming  a  right  to  the  land,  which  is  called 
an  abatement,  (q.  v.) 

5.  The  actual  seisin  of  an  estate  may  be 
lost  by  the  forcible  entry  of  a  stranger  who 
thereby  ousts  or  dispossesses  the  owner : 
this  act  is  called  a  disseisin,  (q.  v.) 

6.  According  to  Lord  Mansfield,  the 
various  alterations  which  have  been  made 
in  the  law  for  the  last  three  centuries,  "  have 
left  us  but  the  name  of  feoffment,  seisin, 
tenure,  and  freeholder,  without  any  precise 
knowledge  of  the  thing  originally  signified 
by  these  sounds." 

7.  In  the  United  States,  a  conveyance 
by  deed  executed  and  acknowledged,  and 
properly  recorded  according  to  law,  and 
the  descent  cast  upon  the  heir,  are,  in  gene- 
ral, considered  as  a  seisin  in  deed  without 
entry ;  and  a  grant  by  letters-patent  from 
the  commonwealth  has  the  same  effect.  4 
Mass.  B.  546 ;  7  Mass.  R.  494 ;  15  Mass. 
R. 214;  lMunf.R.  170.  The  recording 
of  a  deed  is  equivalent  to  livery  of  seisin. 
4  Mass.  546. 

8.  In  Pennsylvania,  Connecticut,  Mas- 
sachusetts and  Ohio,  seisin  means  merely 
ownership,  and  the  distinction  between 
seisin  in  deed  and  in  law  is  not  known  in 
practice.  Walk.  Intr.  324,  330 ;  1  Hill. 
Abr.  24 ;  4  Day,  R.  305 ;  4  Mass.  R.  489: 
14  Pick.  R.  224.  A  patent  by  the  com- 
monwealth, in  Kentucky,  gives  a  right  of 
entry,  but  not  actual  seisin.  3  Bibb,  Rep. 
57.  Vide  1  Inst.  31  ;  19Vin.  Ab.  306; 
Dane's  Abr.  c.  104,  a.  3 ;  4  Kent,  Com.  2, 
381 ;  Cruise's  Dig.  1. 1,  §  23  ;  Toull.  Dr. 
Civ.  Fr.  liv.  3,  1. 1,  c.  1,  n.  80 ;  Poth. 
Trait e  des  Fiefs,  part  1,  c.  2;  3  Sumn.  R. 
170.     Vide  Livery  of  Stistn. 

SEIZURE,  practice.  The  act  of  taking 
possession  of  the  property  of  a  person  con- 
demned by  the  judgment  of  a  competent 
tribunal,  to  pay  a  certain  sum  of  money,  by 
a  sheriff,  constable,  or  other  officer,  lawfully 
authorized  thereto,  by  virtue  of  an  execu- 
tion, for  the  purpose  of  having  such  pro- 


perty sold  according  to  law  to  satisfy  the 
judgment.  By  seizure  is  also  meant  the 
taking  possession  of  goods  for  a  violation 
of  a  public  law ;  as  the  taking  possession 
of  a  ship  for  attempting  an  illicit  trade. 
2  Cranch,  187 ;  6  Cowen,  404;  4  Wheat. 
100 ;  1  Gallis.  75  ;  2  Wash.  C.  C.  127,  567. 

2.  The  seizure  is  complete  as  soon  as 
the  goods  are  within  the  power  of  the  officer. 
8  Rawle's  Rep.  401 ;  16  Johns.  Rep.  287 ; 
2  Nott  &  McCord,  392 ;  2  Rawle's  Rep. 
142 ;  Wats,  on  Sher.  172 ;  Com.  Dig.  Exe- 
cution, C  5. 

3.  The  taking  of  part  of  the  goods  in  a 
house,  however,  by  virtue  of  a  fieri  facias 
in  the  name  of  the  whole,  is  a  good  seizure 
of  all.  8  East,  R.  474.  As  the  seizure 
must  be  made  by  virtue  of  an  execution, 
it  is  evident  that  it  cannot  be  made  after 
the  return  day.  2  Caine's  Rep.  243 ;  1 
John.  R.  450.  Vide  Door;  House;  Search 
Warrant. 

SELECTI  JUDICES.  Judges  among 
the  Romans  who  were  selected  very  much 
like  our  juries.  They  were  returned  by  the 
praetor,  drawn  by  lot,  subject  to  be  chal- 
lenged and  sworn.     3  Bl.  Com.  366. 

SELF-DEFENCE,  crim.  law.  The  right 
to  protect  one's  person  and  property  from 
injury. 

2.  It  will  be  proper  to  consider,  1.  The 
extent  of  the  right  of  self-defence.  2.  By 
whom  it  may  be  exercised.  3.  Against 
whom.     4.  For  what  causes. 

3. — 1.  As  to  the  extent  of  the  right,  it 
may  be  laid  down,  first,  that  when  threat- 
ened violence  exists,  it  is  the  duty  of  the 
person  threatened  to  use  all  prudent  and 
precautionary  measures  to  prevent  the  at- 
tack :  for  example,  if  by  closing  a  door 
which  was  usually  left  open,  one  could  pre- 
vent an  attack,  it  would  be  prudent,  and 
perhaps  the  law  might  require,  that  it  should 
be  closed,  in  order  to  preserve  the  peace, 
and  the  aggressor  might  in  such  case  be 
held  to  bail  for  his  good  behaviour;  secondly, 
if,  after  having  taken  such  proper  precau- 
tions, a  party  should  be  assailed,  he  may 
undoubtedly  repel  force -by  force,  but  in 
most  instances  he  cannot,  under  the  pretext 
that  he  has  been  attacked,  use  force  enough 
to  kill  the  assailant  or  hurt  him  after  he  has 
secured  himself  from  danger ;  as,  if  a  per- 
son unarmed  enters  a  house  to  commit  a 
larceny,  while  there  he  does  not  threaten 
any  one,  nor  does  any  act  which  manifests 
an  intention  to  hurt  any  one,  and  there  are 
a  number  of  persons  present,  who  may  easily 
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secure  him,  no  one  will  be  justifiable  to  do 
him  any  injury,  much  less  to  kill  him  ;  he 
ought  to  be  secured  and  delivered  to  the 
public  authorities.     But  when  an  attack  is 
made  by  a  thief  under  such  circumstances, 
and  it  is  impossible  to  ascertain  to  what  ex- 
tent he  may  push  it,  the  law  does  not  require 
the  party  assailed  to  weigh  with  great  nicety 
the  probable  extent  of  the  attack,  and  he 
x  may  use  the  most  violent  means  against  his 
assailant,  even  to  the   taking  of  his  life. 
For  homicide  may  be  excused,  se  defendendo, 
where  a  man  has  no  other  probable  means 
of  preserving  his  life  from  one  who  attacks 
him,  while  in  the  commission  of  a  felony, 
or  even  on  a  sudden  quarrel,  he  beats  him, 
so  that  he  is  reduced  to  this  inevitable  ne- 
cessity.    Hawk.  bk.  2,  c.  11,  s.  13.     And 
the  reason  is  that  when  so  reduced,  he  can- 
not call  to  his  aid  the  power  of  society  or 
of  the  commonwealth,  and,  being  unpro- 
tected by  law,  he  reassumes  his  natural 
rights,  which  the  law  sanctions,  of  killing 
his  adversary  to  protect  himself.     Toull. 
Dr.  Civ.  Fr.  liv.  1,  tit.  1,  n.  210.    See 
Pamph.  Kep.  of  Selfridge's  Trial  in  1806  ; 
2  Swift's  Ev.  283. 

4. — 2.  The  party  attacked  may  un- 
doubtedly defend  himself,  and  the  law 
further  sanctions  the  mutual  and  reciprocal 
defence  of  such  as  stand  in  the  near  rela- 
tions of  husband  and  wife,  parent  and  child, 
and  master  and  servant.  In  these  cases,  if 
the  party  himself,  or  any  of  these  his  rela- 
tions, be  forcibly  attacked  in  their  person  or 
property,  it  is  lawful  for  him  to  repel  force 
by  force,  for  the  law  in  these  cases  respects 
the  passions  of  the  human  mind,  and  makes 
it  lawful  in  him,  when  external  violence  is 
offered  to  himself,  or  to  those  to  whom  he 
bears  so  near  a  connexion,  to  do  that  im- 
mediate justice  to  which  he  is  prompted 
by  nature,  and  which  no  prudential  motives 
are  strong  enough  to  restrain.  2  Roll.  Ab. 
546  ;  1  Chit.  Pr.  592. 

5. — 3.  The  party  making  the  attack  may 
be  resisted,  and  'if  several  persons  join  in 
such  attack  they  may  all  be  resisted,  and 
one  may  be  killed  although  he  may  not  him- 
self have  given  the  immediate  cause  for 
such  killing,  if  by  his  presence  and  his 
acts,  he  has  aided  the  assailant.  See  Con- 
spiracy. 

6. — 4.  The  cases  for  which  a  man  may 

defend  himself  are  of  two  kinds;  first,  when 

a  felony  is  attempted,  and,  secondly,  when 

no  felony  is  attempted  or  apprehended. 

7. — 1st.  A  man  may  defend  himself,  and 


even  commit  a  homicide  for  the  prevention 
of  any  forcible  and  atrocious  crime,  which 
if  completed  would  amount  to  a  felony ;  and 
of  course  under  the  like    circumstances, 
mayhem,  wounding  and  battery  would  be 
excusable  at  common  law.     1  East,  P.  C. 
271 ;  4  Bl.  Com.  180.     A  man  may  repel 
force  by  force  in  defence  of  his  person,  pro- 
perty or  habitation,  against  any  one  who 
manifests,  intends,  attempts,  or  endeavors, 
by  violence  or  surprise,  to  commit  a  forci- 
ble felony,  such  as  murder,  rape,  robbery, 
arson,  burglary  and  the   like.     In   these 
cases  he  is  not  required  to  retreat,  but  he 
may  resist,  and  even  pursue  his  adversary, 
until  he  has  secured  himself  from  all  danger. 
8. — 2d.  A  man  may  defend  himself  when 
no  felony  has  been  threatened  or  attempted ; 
1.  When  the   assailant  attempts   to  beat 
another  and  there  is  no  mutual  combat ; 
as,  where  one  meets  another  and  attempts 
to  commit  or  does  commit  an  assault  and 
battery  on  him,  the  person  attacked  may 
defend  himself;  and  an  offer  or  attempt  to 
strike  another,  when  sufficiently  near,  so  that 
that  there  is  danger,  the  person  assailed  may 
strike  first,  and  is  not  required  to  wait  until 
he  has  been  struck.    Bull.  N.  P.  18 ;  2 
Roll.  Ab.  547.    2.  When  there  is  a  mutual 
combat  upon  a  sudden  quarrel.     In  these 
oases  both  parties  are  the  aggressors;  and 
if  in  the   fight   one   is   killed,  it  will  be 
manslaughter  at  least,  unless  the  survivor 
can  prove  two  things :  1st.  That  before  the 
mortal  stroke  was  given  he  had  refused  any 
further  combat,  and  had  retreated  as  far  as 
he  could  with   safety;  and  2d.    That  he 
killed  his  adversary  from  necessity,  to  avoid 
his  own  destruction. 

9.  A  man  may  defend  himself  against 
animals,  and  he  may  during  the  attack  kill 
them,  but  not  afterwards.  1  Car.  &  P.  106 ; 
13  John.  312 ;  10  John.  365. 

10.  As  a  general  rule  no  man  is  allowed 
to  defend  himself  with  force  if  he  can  apply 
to  the  law  for  redress,  and  the  law  gives  him 
a  complete  remedy.  See  .Assault;  Battery; 
Necessity;  Trespass. 

SELECTMEN.  The  name  of  certain 
officers  in  several  of  the  United  States,  who 
are  invested  by  the  statutes  of  the  several 
states  with  various  powers. 

SELLER,  contracts.  One  who  disposes 
of  a  thing  in  consideration  of  money;  a 
vendor. 

2.  This  term  is  more  usually  applied  in 
the  sale  of  chattels,  that  of  vendor  in  the 
sale  of  estates. 
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3.  The  duties  of  the  seller  are,  1.  To 
deal  with  fairness.  2.  To  deliver  the  thing 
sold  at  the  time  and  plaoe  appointed,  and 
to  take  care  of  it  until  delivery  ;  but  when 
everything  the  seller  has  to  do  with  the 
goods  is  complete,  the  property  and  the  risk 
of  accident  to  the  goods,  rests  in  the  buyer, 
even  before  delivery  or  payment.  Noy's 
Max.  ch.  24 ;  7  East,  571 ;  2  Bl.  Com.  448. 
3.  To  warrant  the  title  of  personal  property 
when  he  sells  it  as  his  own,  when  it  is  in  his 
possession.  2  Kent,  Com.  374  j  1  Lord 
Raym.  593 ;  1  Salk.  210. 

4.  tfhe  rights  of  the  seller  are,  1.  To 
be  paid  the  price  agreed  upon.  2.  To  be 
indemnified  for  any  expenses  he  may  have 
incurred  to  preserve  the  thing  sold  for  the 
buyer,  after  the  title  to  it  has  passed  to  the 
latter.  3.  To  stop  the  thing  in  transitu, 
when  the  buyer  has  failed  and  the  price  has 
not  been  paid.  See  Stoppage  in  transitu. 
Vide  Purchaser,  and  the  authorities  there 
cited ;  Bouv.  Inst.  Index,  h.  t. 

SEMBLE.  A  French  word  which  signi- 
fies, it  seems.  It  is  commonly  used  before 
the  statement  of  a  point  of  law  which  has 
not  been  directly  settled  ;  but  about  which 
the  court  have  expressed  an  opinion,  and 
intimated  what  it  is. 

SEMI-PROOF,  civ.  law.  Presumptions 
of  fact  are  so  called.  This  degree  of  proof 
is  thus  defined :  "  Non  est  ignorandum, 
probationem  semiplenam  earn  esse,  per  quam 
rei  gestae  fides  aliqua  fit  judici ;  non  tamen 
tanta  ut  jure  debeat  in  pronuncianda  sen- 
tentia  earn  sequi."  Mascardus,  De  Prob. 
vol.  1,  QuKSt.  11,  n.  1,  4. 

SEMINAUFRAGIUM.  A  term  used  by 
Italian  lawyers,  which  literally  signifies 
half-shipwreck,  and  by  which  they  under- 
stand the  jetsam, .  or  casting  merchandise 
into  the  sea  to  prevent  shipwreck.  Loore", 
Esp.  du  Code  de  Com.  art.  409.  It  also 
signifies  the  state  of  a  vessel  which  has  been 
so  much  injured  by  tempest  or  accident, 
that  to  repair  the  damages,  after  being 
brought  into  port,  and  prepare  her  for  sea, 
would  cost  more  than  her  worth.  4  Law 
Rep.  120. 

SEMPER  PARATUS.  The  name  of  a 
plea  by  which  the  defendant  alleges  that  he 
has  always  been  ready  to  perform  what  is 
demanded  of  him.  3  Bl.  Com.  303.  The 
same  as  Tout  temps  prist,  (q.  v.) 

SEN.  This  is  said  to  be  an  ancient  word 
which  signified  justice.     Co.  Litt.  61  a. 

SENATE,  government.  The  less  nume- 
rous branch  of  the  legislature. 


2.  The  constitution  of  the  United  States, 
article  1,  s.  3,  cl.  1,  directs  that  "  the  senate 
of  the  United  States  shall  be  composed  of 
two  senators  from  each  state,  chosen  by  the 
legislature  thereof  for  six  years ;  and  each 
senator  shall  have  one  vote."  "  The  vice 
president  of  the  United  States,"  to  use  the 
language  of  the  constitution,  art.  1,  s.  3,  cl. 
4,  "shall  be  president  of  the  senate,  but 
shall  have  no  vote  unless  they  be  equally 
divided/'  In  the  senate  each  state  in  its 
political  capacity,  is  represented  upon 
a  footing  of  perfect  equality,  like  a  con- 
gress of  sovereigns  or  ambassadors,  or 
like  an  assembly  of  peers.  It  is  unlike 
the  house  of  representatives  where  the 
people  are  represented.  Story,  Const, 
ch.  10. 

3.  The  senate  of  the  United  States  is 
invested  with  legislative,  executive  and  judi- 
cial powers. 

4. — 1.  It  is  a  legislative  body  whose 
concurrence  is  requisite  to  the  passage  of 
every  law.  It  may  originate  any  bill,  except 
those  for  raising  revenue,  which  shall  origi- 
nate in  the  house  of  representatives ;  but 
the  senate  may  propose  or  concur  with 
amendments  as  on  other  bills.  Const,  art 
1,  s.  7,  cl.  1. 

5. — 2.  The  senate  is  invested  with  execu- 
tive authority  in  concluding  treaties  and 
making  appointments.  Vide  President  of  the 
United  States  of  America. 

6. — 3.  It  is  invested  with  judicial  power 
when  it  is  formed  into  a  court  for  the  trial 
of  impeachments.  See  Courts  of  the  United 
States. 

7.  In  most  of  the  states  the  less  nume- 
rous branch  of  the  legislature  bears  the 
title  of  senate.  In  such  a  body  the  people 
are  represented  as  well  as  in  the  other 
house.  Yide  article  Congress  ;  and,  for  the 
senates  of  the  several  states,  the  name  of 
each  state.  See,'  also,  articles  Courts  of  the 
United  States,  I ;  House  of  Representatives; 
Vice-President  of  the  United  States. 

SENATOR,  government.  One  who  is  a 
member  of  a  senate. 

2.  "  No  person  shall  be  a  senator  [of 
the  national  senate]  who  shall  not  have 
attained  the  age  of  thirty  years,  and  been 
nine  years  a  citizen  of  the  United  States, 
and  who  shall  not  when  elected,  be  an  inha- 
bitant of  that  state  for  which  he  shall  be 
chosen."  Const.  U.  S.  art.  1,  s.  3,  cl.  5. 
Vide  1  Kent,  Com.  224 ;  Story  on  the  Const. 
6  726  to  730. 

SENATUS   CONSULTUM,    civ.  law. 


SEP 


SEP 


613 


A  decree  or  decision  of  the  Koman  senate, 
which  had  the  force  of  law. 

2.  When  the  Roman  people  had  so 
increased  that  there  was  no  place  where 
they  could  meet,  it  was  found  necessary  to 
consult  the  senate  instead  of  the  people, 
both  on  public  affairs  and  those  which 
related  to  individuals.  The  opinion  which 
was  rendered  on  suoh  an  occasion  was  called 
senates  consultum.  Inst  1,  2,  5 ;  'Clef  des 
Lois  Rom.  h.  t. ;  Merl.  Report,  h.  t.  These 
decrees  frequently  derived  their  titles  from 
the  names  of  the  consuls  or  magistrates  who 
proposed  them ;  as,  senatus-oonsultum  Clan* 
dianum,  Liboniannm,  Velleianum,  <fcc.  from 
Claudius,  Libonius,  Yalleius.  Ail.  Pand.  30. 

SENESCHALLUS.  A  steward.  Co. 
Litt.  61  a. 

SENILITY.  The  state  of  being  old. 
.  2.  Sometimes  in  this  state  it  is  exceed- 
ingly difficult  to  know  whether  the  indivi- 
dual is  or  is  not  so  deprived  of  the  powers 
of  his  mind  as  to  be  unable  to  manage  his 
affairs.  In  general,  senility  is  merely  a  loss 
of  energy  in  some  of  the  intellectual  opera- 
tions, while  the  affections  remain  natural 
and  unperverted ;  such  a  state  may,  how- 
ever, be  followed  by  actual  dementia  or 
idiocy. 

3.  When  on  account  of  senility  the  party 
is  unable  to  manage  his  affairs,  a  committee 
will  be  appointed  as  in  case  of  lunacy.  1 
Coll.  on  Lunacy,  66  ;  2  John.  Ch.  R.  232  ; 
12  Ves.  446 ;  4  Call's  R.  423  j  5  John.  Ch- 
R.  158 ;  8  Mass.  129 ;  2  Yes.  sen.  407 ; 
19  Ves.  285  j  2  Cyclop,  of  Pract  Med.  872. 
See  Aged  Witness. 

SENIOR.  The  elder.  This  addition  is 
sometimes  made  to  a  man's  name,  when  two 
persons  bear  the  same,  in  order  to  distin- 
guish them.  In  practice  when  nothing  is 
mentioned,  the  senior  is  intended.  3  Miss. 
R.  59.     See  Junior. 

SENTENCE.  A  judgment,  or  judicial 
declaration  made  by  a  judge  in  a  cause. 
The  term  judgment  is  more  usually  ap- 
plied to  civil,  and  sentence  to  criminal 
proceedings. 

2.  Sentences  are  final,  when  they  put  an 
end  to  the  case;  or  interlooutory,  when 
they  settle  only  some  incidental  matter 
which  has  arisen  in  the  course  of  its  pro- 
gress. Yide  Aso  &  Man.  Inst.  B.  3,  t.  8, 
c.  1. 

SEPARALITER.    Separately. 

2.  This  word  is  sometimes  used  in 
indictments  to  show  that  the  defendants 
are  charged  separately  with  offences,  which, 
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without  the  addition  of  this  word,  would 
seem,  from  the  form  of  the  indictment,  to 
be  charged  jointly ;  as,  for  example,  when 
two  persons  are  indicted  together  for  per- 
jury, and  the  indictment  states  that  A  and 
B  came  before  a  commissioner,  Ac,  this  is 
alleging  that  they  were  both  guilty  of  the 
same  crime,  when  by  law  their  crimes  are 
distinct,  and  the  indictment  is  vicious ;  but 
if  the  word  separaliter  is  used,  then  the 
affirmation  is  that  each  was  guilty  of  a  sepa- 
rate offence.     2  Hale,  P.  C.  174. 

SEPARATE  ESTATE.  That  whioh 
belongs  to  one  only  of  several  persons ;  as, 
the  separate  estate  of  a  partner,  whioh  does 
not  belong  to  the  partnership.  2  Bouv. 
Inst.  n.  1519. 

2.  The  separate  estate  of  a  married 
woman,  is  that  which  belongs  to  her,  and 
over  which  her  husband  has  no  right  in 
equity.  It  may  consist  of  lands  or  chattels. 
4  Barb.  S.  C.  Rep.  407  ;  1  Const.  R.  452 ; 
4  Bouv.  Inst.  n.  3996. 

Separate  maintenance,  contracts.  An 
allowance  made  by  a  husband  to  his  wife 
for  her  separate  support  and  maintenance. 

2.  When  this  allowance  is  regularly 
paid,  and  notice  of  it  has  been  given,  no 
person  who  has  received  such  notice  Will  be 
entitled  to  recover  against  the  husband  for 
necessaries  furnished  to  the  wife,  because 
the  liability  of  the  husband,  depends  on  a 
presumption  of  authority  delegated  by  him 
to  the  wife,  which  is  negatived  by  the  facts 
of  the  case.     2  Stark.  Ev.  699. 

Separate  trial,  practice.  The  trial  of 
one  person  by  himself,  when  he  is  jointly 
indicted  with  others,  for  an  alleged  offence. 

2.  On  a  joint  indictment  against  two  or 
more  defendants  for  a  crime  of  misdemeanor, 
it  is  in  the  discretion  of  the  court  whether 
to  allow  a  separate  trial  for  each  prisoner, 
or  to  order  the  whole  of  them  to  be  tried 
together.  1  Baldw.  Rep.  81 ;  12  Wheat. 
480 ;  5  Serg.  &  Rawle,  60  ;  but  see  1  Pet. 
C.  C.  Rep.  118. 

SEPARATION,  contracts.  When  the 
husband  and  wife  agree  to  live  apart  they 
are  said  to  have  made  a  separation. 

2.  Contracts  of  this  kind  are  generally 
made  by  the  husband  for  himself  and  by  the 
wife  with  trustees.  4  Paige's  R.  516  ;  3  • 
Paige's  R.  483 ;  5  Bligh,  N.  S.  339 j  1 
Bow  &  Clark,  519.  This  contract  does  not 
affect  the  marriage,  and  the  parties  may  ai 
any  time  agree  to  live  together  as  husband 
and  wife.  The  husband  who  has  agreed  to 
a  total  separation  cannot  bring  an  acUoniot. 
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criminal  conversation  with  the  wife.  Roper, 
Husb.  and  Wife,  passim;  4  Vin.  Ab.  173  ; 
2  Stark.  Ev.  698 ;  Shelf,  on  Mar.  &  Div. 
ch.  6,  p.  608. 

3.  Reconciliation  after  separation  super- 
sedes special  articles  of  separation  in  courts 
of  law  and  equity.  1  Dowl.  P.  C.  245 ;  2 
Cox,  R.  105 ;  3  Bro.  C.  C.  619,  n.;  11  Ves. 
532.  Public  policy  forbids  that  parties 
should  be  permitted  to  make  agreements 
for  themselves  to  hold  good  whenever  they 
choose  to  live  separate.  5  Bligh,  N.  S. 
367,  375  ;  and  see  1  Carr.  &  P.  36.     See 

5  Bligh,  N.  S.  339 ;  2  Dowl.  P.  C.  332 ;  2 
C.  &  M.  388  ;  3  John.  Ch.  R.  521 ;  2  Sim. 

6  Stu.  372 ;  1  Edw.  R.  380  ;  Desaus.  R. 
45, 198  ;  1  Y.  &  C.  28  ;  11  Ves.  526  ;  2 
East,  R.  283 ;  8  N.  H.  Rep.  350 ;  1  Hoff. 
R.  1. 

SEPULCHRE.  The  place  where  a  corpse 
is  buried.  The  violation  of  sepulchres  is  a 
misdemeanor  at  common  law.  Vide  Dead 
bodies. 

TO  SEQUESTER,  civil  and  eccles.  law. 
To  renounce.  Example,  when  a  widow 
comes  into  court  and  disclaims  having  any- 
thing to  do,  or  to  intermeddle  with  her  de- 
ceased husband's  estate,  she  is  said  to 
sequester.     Jacob,  L.  D.  h.  t. 

SEQUESTRATION,  chancery  practice. 
The  process  of  sequestration  is  a  writ  of 
commission,  sometimes  directed  to  the 
sheriff,  but  most  usually,  to  four  or  more 
commissioners  of  the  complainant's  own 
nomination,  authorizing  them  to  enter  upon 
the  real  or  personal  estate  of  the  defendant, 
and  to  take  the  rents,  issues  and  profits 
into  their  own  hands,  and  keep  possession 
of,  or  pay  the  same  as  the  court  shall  order 
and  direct,  until  the  party  who  is  in  con- 
tempt shall  do  that  which  he  is  enjoined  to 
do,  and  which  is  specially  mentioned  in  the 
writ.  1  Harr.  Ch.  191;  Newl.  Ch.  Pr. 
18  ;  Blake's  Ch.  Pr.  103. 

2.  Upon  the  return  of  non  est  inventus 
to  a  commission  of*  rebellion,  a  sergeant-at- 
arms  may  be  moved  for ;  and  if  he  certifies 
that  the  defendant  cannot  be  taken,  a  mo- 
tion may  be  made  upon  his  certificate,  for 
an  order  for  a  sequestration.  2  Madd. 
Chan.  203;  Newl.  Ch.  Pr.  18;  Blake's 
Ch.  Pr.  103. 

3.  Under  a  sequestration  upon  mesne 
process,  as  in  respect  of  a  contempt  for 
want  of  appearance  or  answer,  the  seques- 
trators may  take  possession  of  the  party's 
personal  property  and  keep  him  out  of  pos- 
session ;  but  no  sale  can  take  place,  unless 


perhaps  to  pay  expenses;  for  this  process 
is  only  to  form  the  foundation  of  taking  the 
bill  pro  confesso.  After  a  decree  it  may  be 
sold.  See  3  Bro.  C.  C.  72  ;  2  Cox,  224 ; 
1  Ves.  jr.  86  ;  3  Bro.  C.  C.  372 ;  2  Madd. 
Ch.  Pr.  206. 

See,  generally,  as  to  this  species  of  se- 
questration, 19  Yin.  Abr.  325 ;  Bac.  Ab. 
h.  t.;  Com.  Dig.  Chancery,  D  7,  Y  4 ;  1 
Hov.  Su£p.  to  ves.  jr.  25  to  29  ;  1  Vern. 
by  Raith.  58,  note  1 ;  Id.  421,  note  1. 

Sequestration,  contracts.  A  species 
of  deposit,  which  two  or  more  persons,  en- 
gaged in  litigation  about  anything,  make  of 
the  thing  in  contest  to  an  indifferent  per- 
son, who  binds  himself  to  restore  it  when 
the  issue  is  decided,  to  the  party  to  whom 
it  is  adjudged  to  belong.  Louis.  Code,  art. 
2942  ;  Story  on  Bailm.  §  45.  Vide  19  Vin. 
Ab.  325  ;  1  Supp.  to  Ves.  jr.  29 ;  1  Vern. 
58,  420 ;  2  Ves.  jr.  23 ;  Bac.  Ab.  h.  t. 

2.  This  is  called  a  conventional  seques- 
tration, to  distinguish  it  from  a  judicial 
sequestration,  which  is   considered  in  the 

§  receding  article.  See  Dalloz,  Diet,  mot 
equestre. 

Sequestration,  Louisiana  practice.  The 
Code  of  Practice  in  civil  cases  in  Louisi- 
ana, defines  and  makes  the  following  pro- 
visions on  the  subject  of  sequestration. 

Art.  269.  Sequestration  is  a  mandate 
of  the  court,  ordering  the  sheriff,  in  certain 
cases,  to  take  in  his  possession,  and  to  keep, 
a  thing  of  which  another  person  has  the 
possession,  until  after  the  decision  of  a  suit, 
in  order  that  it  be  delivered  to  him  who 
shall  be  adjudged  entitled  to  have  the  pro- 
perty or  possession  of  that  thing.  This  is 
what  is  properly  called  a  judicial  scquestra- 
tian.  Vide  1  Mart.  R.  79 ;  1  L.  R.  439 ; 
Civil  Code  of  Lo.  2941,  2948. 

2. — Art.  270.  In  this  acceptation,  the 
word  sequestration  does  not  mean  a  ju- 
dicial deposit,  because  sequestration  may 
exist  together  with  the  rignt  of  administra- 
tion, while  mere  deposit  does  not  admit  it. 

3. — Art.  271.  All  species  of  property, 
real  or  personal,  as  well  as  the  revenue  pro- 
ceeding from  the  same,  may  be  sequestered. 

4. — Art.  272.  Obligations  and  titles 
may  also  be  sequestered,  when  their  owner- 
ship is  in  dispute. 

5. — Art.  273.  Judicial  sequestration  is 
generally  ordered  only  at  the  request  of 
one  of  the  parties  to  a  suit ;  there  are 
cases,  nevertheless,  where  it  is  ^decreed  by 
the  court  without  such  request,  or  is  the 
consequence  of  the  execution  of  judgments. 
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6. — Art.  274.  The  court  may  order,  ex 
officio,  the  sequestration  of  real  property  in 
suits,  where  the  ownership  of  such  property 
is  in  dispute,  and  when  one  of  the  con- 
tending parties  does  not  seem  to  have  a 
more  apparent  right  to  the  possession  than 
the  other.  In  such  cases,  sequestration 
may  be  ordered  to  continue,  until  the  ques- 
tion of  ownership  shall  have  been  decided. 

7. — Art*  275.  Sequestration  may  be 
ordered,  at  the  request  of  one  of  the 
parties  in  a  suit,  in  the  following  cases: 
1.  When  one,  who  had  possessed  for  more 
than  one  year,  has  been  evicted  through 
violence,  and  sues  to  be  restored  to  his  pos- 
session. 2.  When  one  sues  for  the  posses- 
sion of  movable  property,  or  of  a  slave, 
and  fears  that  the  party  having  possession, 
may  ill  treat  the  slave,  or  send  either  that 
slave,  or  the  property  in  dispute,  out  of  the 
jurisdiction  of  the  court,  during  the  pen- 
dency of  the  suit.  3.  When  one  claims 
the  ownership,  or  the  possession  of  real 
property,  and  has  good  ground  to  appre- 
hend, that  the  defendant  may  make  use  of 
his  possession,  to  dilapidate,  or  to  waste 
the  fruits  or  revenues  produced  by  such 
property,  or  convert  them  to  his  own  use. 
4.  When  a  woman  sues  for  a  separation 
from  bed  and  board,  or  only  for  a  separation 
of  property  from  her  husband,  and  has 
reason  to  apprehend  that  he  will  ruin  her 
dotal  property,  or  waste  the  fruits  or  reve- 
nues produced  by  the  same  during  the 
pendency  of  the  action.  5.  When  one  has 
petitioned  for  a  stay  of  proceedings,  and  a 
meeting  of  his  creditors,  and  such  creditors 
fear  that  he  may  avail  himself  of  such  stay 
of  proceedings,  to  place  the  whole,  or  a 
part  of  his  property,  out  of  their  reach. 
6.  A  creditor  by  special  mortgage  shall 
have  the  power  of  sequestering  the  mort- 
gaged property,  when  he  apprehends  that  it 
will  be  removed  out  of  the  state  before  he 
can  have  the  benefit  of  his  mortgage,  and 
will  make  oath  of  the  facts  which  induced 
his  apprehension. 

8. — Art.  276.  A  plaintiff,  wishing  to 
obtain  an  order  of  sequestration  in  any  one 
of  the  cases  above  provided,  must  annex  to 
the  petition  in  which  he  prays  for  such  an 
order,  an  affidavit,  setting  forth  the  cause 
for  which  he  claims  such  order :  he  must, 
besides,  execute  his  obligation  in  favor  of 
the  defendant,  for  such  sum  as  the  court 
shall  determine,  with  the  surety  of  one  good 
and  solvent  person,  residing  within  the 
jurisdiction  of  the  court,  to  be  responsible 


for  such  damages  as  the  defendant  may  sus- 
tain, in  case  such  sequestration  should  have 
been  wrongfully  obtained. 

9. — Art.  277.  When  security  is  given 
in  order  to  obtain  the  sequestration  of  real 
property  which  brings  a  revenue,  the  judge 
must  require  that  it  be  given  for  an  amount 
sufficient  to  compensate  the  defendant,  not 
only  for  all  damage  which  he  may  sustain, 
but  also  for  the  privation  of  such  revenue, 
during  the  pendency  of  the  action. 

10.— Art.  278.  The  plaintiff,  when  he 
prays  for  a  sequestration  of  the  property  of 
one  who  has  failed,  is  not  required  to  give 
such  security,  though  that  property  bring  in 
a  revenue. 

11. — Art.  279.  A  defendant,  against 
whom  a  mandate  of  sequestration  has  been 
obtained,  except  in  cases  of  failure,  may 
have  the  same  set  aside,  by  executing  his 
obligation  in  favor  of  the  sheriff,  with  one 
good  and  solvent  surety,  for  whatever 
amount  the  judge  may  determine,  as  being 
equal  to  the  value  of  the  property  to  be  left 
in  his  possession. 

12. — Art.  280.  The  security  thus  given 
by  the  defendant,  when  the  property  seques- 
trated consists  in  movables  or  in  slaves, 
shall  be  responsible  that  he  shall  not  send 
away  the  same  out  of  the  jurisdiction  of  the 
court ;  that  he  shall  not  make  an  improper 
use  of  them ;  and  that  he  will  faithfully 
present  them,  after  definitive  judgment,  in 
case  he  should  be  decreed  to  restore  the 
same  to  the  plaintiff. 

13. — Art.  281.  As  regards  landed  pro- 
perty, this  security  is  given  to  prevent  the 
defendant,  while  in  possession,  from  wasting 
the  property,  and  for  the  faithful  restitution 
of  the  fruits  that  he  may  have  received 
since  the  demand,  or  of  their  value  in  the 
event  of  his  being  cast  in  the  suit. 

14.— Art.  282.  '  When  the  sheriff  has 
sequestered  property  pursuant  to  an  order 
of  the  court,  he  shall,  after  serving  the  pe- 
tition and  the  copy  of  the  order  of  seques- 
tration on  the  defendant,  send  his  return  in 
writing  to  the  clerk  of  the  court  which  gave 
the  order,  stating  in  the  same  in  what  man- 
ner the  order  was  executed,  and  annex  to 
such  return  a  true  and  minute  inventory  of 
the  property  sequestered,  drawn  by  him,  in 
the  presence  of  two  witnesses. 

15.— Art.  283.  The  sheriff,  while  he 
retains  possession  of  sequestered  property, 
is  bound  to  take  proper  care  of  the  same, 
and  to  administer  the  same,  if  it  be  of  such 
nature  as  to  admit  of  it,  as  a  prudent  father 
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of  a  family  admmisters  his  own  affairs.  He 
may  confide  them  to  the  care  of  guardians 
or  overseers,  for  whose  acts  he  remains  re- 
sponsible, and  he  will  be  entitled  to  receive 
a  just  compensation  for  his  administration, 
to  be  determined  by  the  court,  to  be  paid 
to  him  out  of  the  proceeds  of  the  property 
sequestered,  if  judgment  be  given  in  favor 
of  the  plaintiff. 

SEQUESTRATOR.  One  to  whom  a 
sequestration  is  made. 

2.  A  depositary  of  this  kind  cannot 
exonerate  himself  from  the  care  of  the  thing 
sequestered,  in  his  hands,  unless  for  some 
cause  rendering  it  indispensable  that  he 
should  resign  his  trust.  Louis.  Code,  art. 
2947.  See  Stakeholder.  Sequestrators 
are  also  officers  appointed  by  a  court  of 
chancery,  and  named  in  a  writ  of  seques- 
tration. As  to  their  powers  and  duties,  see 
2  Madd.  Ch.  Pr.  205,  6  j  Blake's  Ch.  Pr. 
103 ;  Newl.  Ch.  Pr.  18, 19 ;  1  Harr.  Ch.  191. 

SERF.  During  the  feudal  times  certain 
persons  who  were  bound  to  perform  very 
onerous  duties  towards  others,  were  so 
called.  Poth.  Des  Personnes,  p.  1,  t.  1,  a. 
6,  s.  4.  There  is  this  essential  difference 
between  a  serf  and  a  slave;  the  serf  was 
bound  simply  to  labor  on  the  soil  where  he 
was  born,  without  any  right  to  go  elsewhere 
without  the  consent  of  his  lord  ;  but  he  was 
free  to  act  as  he  pleased  in  his  daily  action : 
the  slave  on  the  contrary  is  the  property  of 
his  master,  who  may  require  him  to  act  as 
he  pleases  in  every  respect,  and  who  may 
sell  him  as  a  chattel.  Lepage,  Science  du 
Droit,  c.  3,  art.  2,  §  2. 

SERGEANT  or  SERJEANT,  Engl, 
law.  An  officer  in  the  courts  of  the  highest 
grade  among  the  practitioners  of  the  law. 

Sergeant  or  Serjeant,  in  the  army. 
An  inferior  officer  of  a  company  of  foot,  or 
troop  of  dragoons,  appointed  to  see  disci- 
pline observed,  to  teach  the  soldiers  the 
exercise  of  their  arms,  and  to  order, 
straighten  and  form  ranks,  files,  &c. 

Sergeant  at  arms.  An  officer  ap- 
pointed by  a  legislative  body,  whose  duties 
are  to  enforce  the  orders  given  by  such 
bodies,  generally  under  the  warrant  of  its 
presiding  officer. 

SERIATIM.  In  a  series,  severally ;  as, 
the  judges  delivered  their  opinions  seriatim. 

SERJEANTY,  Eng.  law.  A  species 
of  service  which  cannot  be  due  or  performed 
from  a  tenant  to  any  lord  but  the  king ;  and 
is  either  grand  or  petit  serjeanty. 

SERVANTS,  (nogro    or    mulatto,)    in 


Pennsylvania.  By  the  fourth  section  of  the 
act  for  the  gradual  abolition  of  slavery, 

Sassed  the  first  day  of  March,  1780,  1 
mith's  Laws  of  Penn.  492,  it  is  "  provided 
that  every  negro  or  mulatto  child,  born 
within  this  state  after  the  passing  of  this 
act,  (who  would  in  case  this  act  had  not 
been  made,  have  been  a  servant  for  years, 
or  life,  or  a  slave)  shall  be  by  virtue  of  this 
act  the  servant  of  such  person,  or  his 
assigns  who  would  in  such  case  have  been 
entitled  to  the  service  of  such  child,  until 
such  child  attain  unto  the  age  of  twenty- 
eight  years,  in  the  manner  and  on  the  con- 
ditions, whereon  servants  bound  by  inden- 
ture for  four  years  are  or  may  be  retained 
or  holden  ;  and  shall  be  liable  to  like  cor- 
rection and  punishment,  and  entitled  to  like 
relief,  in  case  he  be  evilly  treated  by  his 
master,  and  to  like  freedom  dues  and  pri- 
vileges, as  servants  bound  by  indenture  for 
four  years  are  entitled,  unless  the  person  to 
whom  such  services  belong  shall  abandon 
his  claim  to  the  same ;  in  which  case  the 
overseers  of  the  poor  where  such  child  shall 
be  abandoned  shall  by  indenture  bind  out 
every  such  child  so  abandoned  as  an  appren- 
tice for  a  time  not  exceeding  the  age  herein- 
before limited  for  the  service  of  such  child- 
ren." And  by  the  thirteenth  section  it  is 
enacted,  "  that  no  covenant  of  personal  ser- 
vitude or  apprenticeship  whatsoever  shall  be 
valid  or  binding  on  a  negro  or  mulatto  for 
a  longer  time  than  seven  years,  unless  such 
servant  or  apprentice  were  at  the  com- 
mencement of  such  servitude  or  apprentice- 
ship, under  the  age  of  twenty-one  years,  in 
which  case  such  negro  or  mulatto  may  be 
holden  as  a  servant  or  apprentice,  respect- 
ively, according  to  the  covenant,  as  the 
case  shall  be,  until  he  shall  attain  the  age 
of  twenty-eight  years,  but  no  longer."  See 
6  Binn.  204 ;  1  Browne's  R.  369,  n. 

2.  The  act  requires  that  a  register  of 
such  children  as  would  have  been  slaves 
shall  be  kept  by  a  public  officer  therein 
designated.  The  want  of  registry  entitles 
such  child  to  freedom. 

Servants.  In  Louisiana  they  are  divided 
into  free  servants  and  slaves.  See  Slaves; 
Slavery. 

2.  Free  servants  are,  in  general,  all  free 
persons  who  let,  hire,  or  engage  their  ser- 
vices to  another  in  the  state,  to  be  employed 
therein  at  any  work,  commerce,  or  occupa- 
tion whatever,  for  the  benefit  of  him  who 
has  contracted  with  them,  for  a  certain  sum 
or  retribution,  or  upon  certain  conditions. 
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3.  There  are  three  kinds  of  free  servants 
in  the  state,  to  wit : 

4. — 1.  Those  who  only  hire  out  their 
services  by  the  day,  week,  month,  or  year, 
in  consideration  of  certain  wages. 

5. — 2.  Those  who  engage  to  serve  for  a 
fixed  time  for  a  certain  consideration,  and 
who  are  therefore  considered  not  as  having 
hired  out,  hut  as  having  sold  their  services. 

6. — 3.  Apprentices ;  that  is,  those  who 
engage  to  serve  any  one,  in  order  to  learn 
some  art,  trade,  or  profession.  Civ.  Code 
of  Lo.  art.  155, 156, 157. 

Servants,  menial.  Domestics;  those 
who  receive  wages,  and  who  are  lodged  and 
fed  in  the  house  of  another,  and  who  are 
employed  in  his  services.  Such  servants 
are  not  particularly  recognized  by  law.  They 
are  called  menial  servants,  or  domestics, 
from  living  infra  moenia,  within  the  walls 
of  the  house.  1  Bl.  Com.  324;  Wood's 
Inst.  53 ;  1  Sw.  Syst.  218.  The  right  of 
the  master  to  their  services  in  every  respect 
is  grounded  on  the  contract  between  them. 

2.  Laborers,  or  persons  hired  by  the 
day's  work,  or  any  longer  time,  are  not 
considered  servants.  1  Sw.  fyst.  218;  5 
Binn.  167 ;  3  Serg.  &  Rawle,  851.  Vide 
12  Ves.  114 ;  2  Vern.  546 ;  16  Ves.  486 ; 
1  Bop.  on  Leg.  121 ;  3  Deao.  &  Chit.  332 ; 
1  Mont.  &  Bligh.  413 ;  2  Mart.  N.  S.  652 ; 
Poth.  Proc.  Civ.  sect.  2,  art.  5,  §  5 ;  Poth. 
Ob.  n.  710,  828,  French  ed.;  9  Toull.  n. 
814 ;  Domestic;  Operative. 

SERVI.  This  name  was  given  by  the 
Romans  to  their  ^slaves;  they  were  so  called 
from  servare,  to  preserve,  from  the  ancient 
practice  of  the  generals  of  the  army,  who 
were  accustomed  to  sell  their  captives,  and 
preserved  them  rather  than  kill  them :  servi 
autem  ex  eo  appellati  sunt,  quod  impera- 
tores  captives  vendere,  ao  per  hoc  servare, 
nee  occidere  solent.    Inst.  1,  3,  3. 

SERVICE,  contracts.  The  being  em- 
ployed to  serve  another. 

z.  In  cases  of  seduction,  the  gist  of  the 
action  is  not  injury  which  the  seducer  has 
inflicted  on  the  parent  by  destroying  his 
peace  of  mind,  and  the  reputation  of  his 
child,  but  for  the  consequent  inability  to 
perform  those  services  for  which  she  was 
accountable  to  her  master  or  her  parent, 
who  assumes  this  character  for  the  purpose. 
Vide  Seduction,  and  2  Mees.  &  W.  539 ;  7 
Car.  &  P.  528. 

Service,  feudal  law.  That  duty  which 
the  tenant  owes  to  his  lord,  by  reason  of  his 
fee  or  estate. 


2.  The  services,  in  respect  of  their 
quality,  were  either  free  or  base,  and  in 
respect  of  their  quantity  and  the  time  of 
exacting  them,  were  either  certain  or  un- 
certain.   2  Bl.  Com.  62. 

3.  In  the  civil  law  by  service  is  some- 
times understood  servitude,  (q.  v.) 

Service,  practice.  To  execute  a  writ  or 
process ;  as,  to  serve  a  writ  of  capias  signi- 
fies to  arrest  a  defendant  under  the  process ; 
Kirby,  48 ;  2  Aik.  R.  338  ;  11  Mass.  181 ; 
to  serve  a  summons,  is  to  deliver  a  copy  of 
it  at  the  house  of  the  party,  or  to  deliver  it 
to  him  personally,  or  to  read  it  to  him; 
notices  and  other  papers  are  served  by  de- 
livering the  same  at  the  house  of  the  party, 
or  to  him  in  person. 

2.  When  the  service  of  a  writ  is  pre- 
vented by  the  act  of  the  party  on  whom  it 
is  to  be  served,  it  will,  in  general,  be  suf- 
ficient if  the  officer  do  everything  in  his 
power  to  serve  it.  39  Eng.  C.  L.  R.  431  j 
1  M.  &  0.  238. 

SERVIENT,  civil  law.  A  term  applied 
to  an  estate  or  tenement  by  which  a  servi- 
tude b  due  to  another  estate  or  tenement. 
See  Dominant;  Servitude. 

SERVITUDE,  civil  law.  A  term  which 
indicates  the  subjection  of  one  person  to 
another  person,  or  of  a.  person  to  a  thing,  or 
of  a  thing  to  a  person,  or  of  a  thing  to  a 
thing. 

2.  Hence  servitudes  are  divided  into 
real,  personal,  and  mixed.  Lois  des  Bat, 
P.  1,  c.  1. 

3.  A  real  or  predial  servitude  is  a  charge 
laid  on  an  estate  for  the  use  and  utility  of 
another  estate  belonging  to  another  proprie- 
tor. Louis.  Code,  art.  643.  When  used 
without  any  adjunct,  the  word  servitude 
means  a  real  or  predial  servitude.  Lois  des 
Bat.  P.  1,  c.  1. 

4.  The  subjection  of  one  person  to  an- 
other is  a  purely  personal  servitude ;  if  it 
exists  in  the  right  of  property  which  a  per- 
son exercises  over  another,  it  is  slavery. 
When  the  subjection  of  one  person  to  an- 
other is  not  slavery,  it  consists  simply  in 
the  right  of  requiring  of  another  what  he  is 
bound  to  do,  or  not  to  do ;  this  right  arises 
from  all  kinds  of  contracts  or  quasi  con 
tracts.     Lois  des  Bat.  P.  1,  c.  1,  art.  1. 

5.  The  subjection  of  persons  to  things  or 
of  things  to  persons,  are  mixed  servitudes. 
Lois  des  Bat.  P.  1,  c.  1,  art.  2. 

6.  Real  servitudes  are  divided  into  rural 
and  urban.  Rural  servitudes  are  those 
which  are  due  by  an  estate  to  another 
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estate,  such  as  the  right  of  passage  oyer 
the  serving  estate,  or  that  which  owes  the 
servitude,  or  to  draw  water  from  it,  or  to  water 
oattle  there,  or  to  take  coal,  lime  and  wood 
from  it,  and  the  like.  Urban  servitudes  are 
those  which  are  established  over  a  building 
for  the  convenience  of  another,  such  as  the 
right  of  resting  the  joists  in  the  wall  of  the 
serving  building,  of  opening  windows  which 
overlook  the  serving  estate,  and  the  like. 
Diet,  de  Jurisp.  tit  Servitudes. 

See,  generally,  Lois  des  Bat.  Part  1 ; 
Louis.  Code,  tit.  4;  Code  Civil,  B.  2, 
tit.  4;  This  Diet.  tit.  Ancient  Lights; 
Easements;  Ways;  Lalaure,  Des  Servitudes, 
passim. 

SERVITUDES,  NATURAL,  civil  law. 
Those  servitudes  which  arise  in  consequence 
of  the  nature  of  the  soil. 

2.  By  law  the  inferior  heritages  are 
submitted  in  relation  to  the  natural  flow  of 
waters,  and  the  like,  to  the  superior.  An 
inferior  field  is,  therefore,  subject  to  the 
injury  or  prejudice  which  the  situation  of 


21,  41 ;  Voet,  h.  t.  n.  13.  Tide  Stilli- 
cidium. 

SSRYITUS  TIGNI  IMMITTENDI,  civil  law. 

The  name  of  a  servitude  which  consists  in 
requiring  him  who  owes  it,  to  permit  his 
neighbor  to  place  his  joists  on  his  wall.  It 
differs  from  the  servitude  Oneris  ferendi, 
(q.  v.)  in  this,  that  in  the  former  the  owner 
of  the  servient  building  is  bound  to  repair 
and  rebuild  the  wall ;  whereas,  in  the  latter 
he  is  not.     Dig.  lib.  8,  §  2. 

SESSION.  The  time  during  which  a 
legislative  body,  a  oourt  or  other  assembly 
sits  for  the  transaction  of  business;  as,  a 
session  of  congress,  which  commences  on 
the  day  appointed  by  the  constitution,  and 
ends  when  congress  finally  adjourns  before 
the  commencement  of  the  next  session  ;  the 
session  of  a  court,  which  commences  at  the 
day  appointed  by  law,  and  ends  when  the 
court  finally  rises ;  a  term. 

Session  court,  or  court  op  session. 
The  highest  civil  court  in  the  kingdom  of 
Scotland.    The  judges,  called  lords  of  the 


the    ground,    in    its   natural    state,  may   session,  are  fifteen  in  number. 

•1  *\     Yi  1  .         .  . 


cause  it. 

Servitudes,  personal.  Those  by  which 
the  property  of  a  subject,  in  Scotland,  is 
burdened  in  favor,  not  of  a  tenement,  but 
of  a  person.  Ersk.  Pr.  L.  Scot.  B.  2,  t.  9, 
s.  23.  Life-rent  is  the  only  personal  servi- 
tude there. 

SERVITUS,  civil  law.  A  service  or 
servitude  ;  a  burden  imposed  by  law,  or  the 
agreement  of  parties  upon  certain  persons, 
for  the  benefit  of  others ;  or  upon  one  estate 
for  the  advantage  of  another,  or  for  the 
benefit  of  another  person  than  the  owner. 

Servitus.  Servitude;  slavery;  a  state 
of  bondage.  "  Servitus  autem  est  consti- 
tute," say  the  Institutes  of  Justinian,  1,  3, 
2,  "  qua  quis  dominio  alieno  contra  naturam 
subjioitur."  Servitude  is  a  disposition  of 
the  law  of  nations,  by  which,  against  com- 
mon right,  one  man  has  been  subjected  to 
the  dominion  of  another.  See  Bract.  4  b ; 
Co.  Litt.  116. 

Servitus  luhinum,  civil  law.  The  name 
of  a  servitude  by  which  an  obligation  is  im- 
posed on  the  owner  of  a  house  to  allow 
windows  or  lights  to  be  put  in  his  wall  by 
the  owner  of  the  adjoining  house.  Dig.  4, 
14,  40. 

Servitus  btillicidii,  civil  law.  The 
name  of  '  a  servitude  which  obliges  the 
owner  of  an  estate  to  receive,  or  his  right 
to  turn  aside,  the  droppings  or  stream  from 
his  neighbor's  house.     Dig.  8,  2,  20  and 


2.  It  has  extensive  original  jurisdiction, 
and  its  powers  of  review  as  a  court  of  appeal 
have  no  limits.  In  1808,  it  was  divided 
into  two  chambers,  called  the  first  and 
second  division ;  the  lord  president  and 
seven  judges  constituting  the  former,  and 
the  lord  justice  clerk,  who  is  head  of  the 
court  of  justiciary,  with  six  judges,  the  latter. 
These  divisions  have  independent  but  co- 
ordinate jurisdiction. 

3.  The  high  court  of  justiciary,  or  su- 
preme criminal  jurisdiction  for  Scotland, 
consists  of  six  judges,  who  are  lords  of  the 
session,  the  lord  justice  clerk  presiding.  In 
this  oourt  the  number  of  the  jury  is  fifteen, 
and  a  majority  decides.  The  court  of  ses- 
sion is  divided  into  the  inner  house  and 
outer  house,  with  appeal  from  the  latter  to 
the  former,  and  from  the  former  to  the 
house  of  lords  of  the  United  Kingdom. 
Enoycl.  Amer. 

SET,  contracts.  Foreign  bills  of  exchange 
are  generally  drawn  in  parts ;  as,  "  pay  this 
my  first  bill  of  exchange,  second  and  third 
of  the  same  tenor  and  date  not  paid  ;"  the 
whole  of  these  parts,  which  make  but  one 
bill,  are  called  a  set.  Chit.  Bills,  175,  6. 
(edition  of  1836) ;  2  Pardess.  n.  342. 

TO  SET  ASIDE.  To  annul ;  to  make 
void ;  as  to  set  aside  an  award. 

2.  When  proceedings  are  irregular  they 
may  be  set  aside  on  motion  of  the  party 
whom  they  injuriously'  affect. 


SET 


SET 


519 


SET-OFF,  contracts,  practice.  Defalca- 
tion ;  (q.  v.)  a  demand  which  a  defendant 
makes  against  the  plaintiff  in  the  suit  for 
.the  purpose  of  liquidating  the  whole  or  a 
part  of  his  claim. 

2.  A  set-off  was  unknown  to  the  com- 
mon law,  according  to  which  mutual  debts 
were  distinct  and  inextinguishable  except 
by  actual  payment  or  release.  1  Rawle's 
R.  293 ;  Babb.  on  Set-off,  1. 

3.  The  statute  2  Geo.  II.,  o.  22,  which 
has  been  generally  adopted  in  the  United 
States,  with  some  modifications,  however, 
allowed,  in  cases  of  mutual  debts,  the  de- 
fendant to  set  his  debt  against  the  other, 
either  by  pleading  it  in  bar,  or  giving  it  in 
evidence,  when  proper  notice  had  been 
given  of  such  intention,  under  the  general 
issue.  The  statute  being  made  for  the  benefit 
of  the  defendant,  is  not  compulsory ;  8  Watts, 
R.  39 ;  the  defendant  may  waive  his  right, 
and  bring  a  cross  action  against  the  plaintiff. 
2  Campb.  594 ;  5  Taunt.  148  ;  9  Watts,  R. 
179. 

4.  It  seems,  however,  that  in  some  cases 
of  intestate  estates,  and  of  insolvent  estates, 
perhaps  owing  to  the  peculiar  wording  of 
the  law,  the  statute  has  been  held  to  operate 
on  the  rights  of  the  parties  before  action 
brought,  or  an  act  done  by  either  of  them. 
2  Rawle's  R.  293  ;  3  Binn.  Rep.  135 ;  Bao. 
Ab.  Bankrupt  K. 

5.  Set-off  takes  place  only  in  actions 
on  contracts  for  the  payment  of  money,  as 
assumpsit,  debt  and  covenant.  A  set-off  is 
not  allowed  in  actions  arising  ex  delicto,  as, 
upon  the  case,  trespass,  replevin  or  detinue. 
Bull.  N.  P.  181. 

6.  The  matters  which  may  be  set  off, 
may  be  mutual  liquidated  debts  or  damages, 
but  unliquidated  damages  cannot  be  set  off. 

1  Black.  R.  394 ;  2  John.  150 ;  8  Conn. 
825;  1  M'Cord,  7';  3  Wend.  400;  1  Stew. 
&  Port.  19 ;  2  Yeates,  208 ;  1  Sumn.  471 ; 

2  Blackf*  31 ;  1  A.  K.  Marsh.  41 ;  6  Halst. 
397  ;  5  Wash.  C.  C.  232 ;  3  Bibb,  49 ;  2 
Oaines,  33.  The  statutes  refer  only  to  mu- 
tual unconnected  debts ;  for  at  common 
law,  when  the  nature  of  the  employment, 
transaction  or  dealings  necessarily  consti- 
tute an  account  consisting  of  receipts  and 
payments,  debts  and  credits,  the  balance 
only  is  considered  to  be  the  debt,  and  there- 
fore in  an  action,  it  is  not  necessary  in  such 
cases  either  to  plead  or  give  notice  of  set-off. 
4  Burr.  2221. 

7.  In  general,  when  the  government  is 
plaintiff,  no  set-off  will  be  allowed.    9  Pet. 


319 ;  4  Ball.  303.  See  9  Cranch,  318 ; 
Paine,  156.  But  when  an  act  of  congress 
authorises  such  set-off,  it  may  be  made.  9 
Cranch,  213. 

8.  Judgments  in  the  same  rights  may 
be  set  off  against  each  other,  at  the  discre- 
tion of  the  court.  3  Bibb,  233 ;  3  Watts, 
78 ;  3  Halst.  172 ;  4  Hamm.  90 ;  1  Stew. 

6  Port.  24 ;  7  Mass.  140, 144 ;  8  Cowen, 
126.  Vide  Compensation;  and  also  Montagu 
on  Set-off;  Babington  on  Set-off;  3  Stark. 
Ev.  h.  t. ;  Amer.  Dig.  h.  t. ;  Whart.  Dig. 
h.  t.;  3  Chit.  Bl.  Com.  304,  n. ;  1  Chit.  PL 
Index,  h.  t.;  8  Yin.  Ab-  556 ;  Bac.  Ab.  h.  t. ; 

1  Sell.  Pr.  321 ;  5  Com.  Dig.  595 ;  6  Id.  335 ; 

7  Id.  336 ;  8  Id.  927 ;  Chit.  Pr.  Index,  h.  t.; 
Bouv.  Inst.  Index,  h.  t.    Vide  Factor. 

TO  SETTLE.  To  adjust  or  ascertain  ; 
to  pay. 

2.  Two  contracting  parties  are  said  to 
settle  an  account,  when  they  ascertain  what 
is  justly  due  by  one  to  the  other ;  when  one 
pays  the  balance  or  debt  due  by  him,  he  is 
said  to  settle  such  debt  or  balance.  11  Alab. 
R.  419. 

SETTLEMENT,  domicil.  The  right 
which  a  person  has  of  being  considered  as 
resident  of  a  particular  place. 

2.  It  is  obtained  in  various  ways,  to 
wit :  1.  By  birth.  2.  By  the  legal  settle- 
ment of  the  father,  in  the  case  of  minor 
children.  3.  By  marriage.  4.  By  con- 
tinued residence.  5.  By  the  payment  of 
requisite  taxes.  6.  By  the  lawful  exercise 
of  a  public  office.  7.  By  hiring  and  service 
for  a  year.  8.  By  serving  an  apprentice- 
ship ;  and  perhaps  some  others  which  depend 
upon  the  local  statutes  of  the  different 
states.     Vide  1  Bl.  Com.  363 ;  1  Dougl.  9 ; 

2  Watts'  Rep.  44,  342 ;  2  Penna.  R.  432 ; 
5  Serg.  &  Rawle,  417 ;  2  Yeates'  R.  51 ; 
5  Binn.  R.  81 ;  3  Binn.  R.  22;  6  Serg.  & 
Rawle,  103,  565 ;  10  Serg.  &  Rawle,  179. 
Vide  Domicil. 

Settlement,  contracts.  The,  conveyance 
of  an  estate,  for  the  benefit  of  some  person 
or  persons. 

2.  It  is  usually  made  on  the  prospect 
of  marriage,  for  the  benefit  of  the  married 
pair,  or  one  of  them,  or  for  the  benefit  of 
some  other  persons,  as  their  children.  Such 
settlements  vest  the  property  in  trustees 
upon  specified  terms,  usually  for  the  benefit 
of  the  husband  and  wife  during  their  joint 
lives,  and  then  for  the  benefit  of  the  survi- 
vor for  life,  and  afterwards  for  the  benefit 
of  children. 

3.  Ante-nuptial  agreements  of  this  kind 
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will  be  enforced  in  equity  by  a  specific  per- 
formance of  them,  provided  they  are  fair 
and  valid,  and  the  intention  of  the  parties  is 
consistent  with  the  principles  and  policy  of 
law.  Settlements  after  marriage,  if  made 
in  pursuance  of  an  agreement  in  writing 
entered  into  prior  to  the  marriage,  are  valid, 
both  against  creditors  and  purchasers. 

4.  When  made  without  consideration, 
after  marriage,  and  the  property  of  the  hus- 
band is  settled  upon  his  wife  and  children, 
the  settlement  will  be  valid  against  subse- 
quent creditors,  if,  at  the  time  of  the  settle- 
ment being  made,  he  was  not  indebted ;  but, 
if  he  was  then  indebted,  it  will  be  void  as 
to  the  creditors  existing  at  the  time  of  the 
settlement ;  3  John.  Ch.  R.  481 ;  8  Wheat. 
R.  229 ;  unless  in  cases  where  the  husband 
received  a  fair  consideration  in  value  of  the 
thing  settled,  so  as  to  repel  the  presump- 
tion of  fraud.  2  Ves.  16  ;  10  Ves.  139. 
Vide  1  Madd.  Ch.  459 ;  1  Chit.  Pr.  57 ;  2 
Kent,  Com.  145 ;  2  Supp.  to  Yes.  jr.  80, 
375  ;  Rob.  Fr.  Conv.  188.  See  Atherl.  on 
Mar.  passim, 

5.  The  term  settlement  is  also  applied 
to  an  agreement  by  which  two  or  more  per- 
sons, who  have  dealings  together,  so  far 
arrange  their  accounts,  as  to  ascertain  the 
balance  due  from  one  to  the  other  ;  and 
settlement  sometimes  signifies  a  payment  in 
full. 

TO  SEVER,  practice.  When  defendants 
who  are  sued  jointly  have  separate  defences, 
they  may  in  general  sever,  that  is,  each  one 
rely  on  his  own  separate  defence ;  each  may 
plead  severally  and  insist  on  his  own  sepa- 
rate plea.     See  Severance. 

SEVERAL.  A  state  of  separation  or 
partition.  A  several  agreement  or  cove- 
nant, is  one  entered  into  by  two  or  more 
persons  separately,  each  binding  himself  for 
the  whole ;  a  several  action  is  one  in  which 
two  or  more  persons  are  separately  charged ; 
a  several  inheritance,  is  one  conveyed  so  as 
to  descend,  or  come  to  two  persons  sepa- 
rately by  moieties.  Several  is  usually  op- 
posed to  joint.  Vide  8  Rawle,  306.  See 
Contract;  Joint  Contract;  Parties  to  action. 

SEVERALTY,  title  to  an  estate.  An 
estate  in  severalty  is  one  which  is  held  by 
the  tenant  in  his  own  right  only,  without 
any  other  being  joined  or  connected  with 
him  in  point  of  interest,  during  the  continu- 
ance of  his  estate.  2  Bl.  Com.  179.  Cruise, 
Dig.  479,  480. 

SEVERANCE,  pleading.  When  an 
action  is  brought  in  the  name  of  several 


plaintiffs,  in  which  the  plaintiffs  must  of 
necessity  join,  and  one  or  more  of  the  per- 
sons so  named  do  not  appear,  or  make  de- 
fault after  appearance,  the  other  may  have 
judgment  of  severance,  or,  as  it  is  techni- 
cally called,  judgment  ad  sequendum  solum. 

2.  But  in  personal  actions,  with  the 
exception  of  those  by  executors,  and  of 
detinue  for  charters,  there  can  be  no  sum- 
mons and  severance.    Co.  Lit.  139. 

3.  After  severance,  the  party  severed 
can  never  be  mentioned  in  the  suit,  nor 
derive  any  advantage  from  it. 

4.  When  there  are  several  defendants, 
each  of  them  may  use  such  plea  as  he  may 
think  proper  for  his  own  defence ;  and  they 

.may  join  in  the  same  plea,  or  sever  at  their 
discretion ;  Co.  Litt.  303,  a ;  except  per- 
haps, in  the  case  of  dilatory  pleas.  Hob. 
245,  250.  But  when  the  defendants  have 
once  united  in  the  plea,  they  cannot  after- 
wards sever  at  the  rejoinder,  or  other  later 
stage  of  the  pleading.  Vide,  generally, 
Bro.  Sumin.  and  Sev. ;  2  Rolle,  488 ;  Archb. 
Civ.  PI.  59. 

Severance,  estates.  The  act  by  which 
any  one  of  the  unities  of  a  joint  tenancy  is 
effected,  is  so  called ;  because  the  estate  is 
no  longer  a  joint  tenancy,  but  is  severed. 

2.  A  severance  may  be  effected  in 
various  ways,  namely:  1.  By  partition, 
which  is  either  voluntary  or  compulsory. 
2.  By  alienation  of  one  of  the  joint 
tenants,  which  turns  the  estate  into  a 
tenancy  in  common.  3.  By  the  purchase 
or  descent  of  all  the  shares  of  the  joint 
tenants,  so  that  the  whole  estate  becomes 
vested  in  one  only.  Com.  Dig.  Estates  by 
Grant,  K  5  5  1  Binn.  R.  175. 

3.  In  another  and  a  less  technical 
sense,  severance  is  the  separation  of  a  part 
of  a  thing  from  another ;  for  example,  the 
separation  of  machinery  from  a  mill,  is  a 
severance,  and,  in  that  case,  the  machinery 
which  while  annexed  to  the  mill  was  real 
estate,  becomes  by  the  severance,  personalty, 
unless  such  severance  be  merely  temporary. 
8  Wend.  R.  587. 

SEWER.  Properly  a  trench  artificially 
made  for  the  purpose  of  carrying  water 
into  the  sea,  river,  or  some  other  place  of 
reception.  Public  sewers  are,  in  general, 
made  at  the  public  expense.  Crabb,  R.  P. 
§113. 

SEX.  The  physical  difference  between 
male  and  female  in  animals. 

2.  In  the  human  species  the  male  is 
called  man,  (q.  v.)  and  the  female  woman. 
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(q.  v.)  Some  human  beings  whose  sexual 
organs  are  somewhat  imperfect,  have  ac- 
quired the  name  ef  hermaphrodite,  (q.  v.) 

3.  In  the  civil  state  the  sex  creates 
a  difference  among  individuals.  Women 
cannot  generally  be  elected  or  appointed  to 
offices,  or  service  in  public  capacities.  In 
this  our  law  agrees  with  that  of  other 
nations.  The  civil  law  excluded  women 
from  all  offices  civil  or  public :  Faminm  ab 
omnibus  officiis  civilians  vel  publicis  remote 
sunt.  Dig.  50,  17,  2.  The  principal 
reason  of  this  exclusion  is  to  encourage 
that  modesty  which  is  natural  to  the  female 
sex,  and  which  renders  them  unqualified  to 
mix  and  contend  with  men  ;  the  pretended 
weakness  of  the  sex  is  not  probably  the 
true  reason.  Poth.  Des  Personnes,  tit.  5 ; 
Wood's  Inst.  12  ;  Civ.  Code  of  Louis,  art. 
24 ;  1  Beck's  Med.  Juris.  94.  Vide  Gender  ; 
Male  ;  Man  ;  Women  ;  Worthiest  of  blood. 

SHAM  PLEA.  One  entered  for  the 
mere  purpose  of  delay;  it  must  be  of  a 
matter  which  the  pleader  knows  to  be  false : 
as  judgment  recovered,  that  is,  that  judg- 
ment has  already  been  recovered  by  the 
plaintiff  for  the  same  cause  of  action. 

2.  These  sham  pleas  are  generally  dis- 
couraged, and  in  some  cases  are  treated  as 
a  nullity.  Barn.  &  Aid.  197,  199 ;  5  Id. 
750  ;  1  Barn.  &  Cr.  286 ;  Archb.  Civ.  PI. 
249 ;  1  Chit.  PI.  401. 

SHARE.  A  portion  of  anything.  Some- 
times shares  are  equal,  at  other  times  they 
are  unequal. 

2.  In  companies  and  corporations  the 
whole  of  the  capital  stock  is  usually  divided 
into  equal  proportions  called  shares.  Shares 
in  public  companies  have  sometimes  been 
held  to  be  real  estate,  but  most  usually 
they  are  considered  as  personal  property. 
Wordsw.  Jo.  Sto.  Co.  $  ch.  1  P,  p.  288. 

3.  The  proportion  which  descends  to 
one  of  several  children  from  his  ancestor, 
is  called  a  share.  The  term  share  and 
share  alike,  signifies  in  equal  proportions. 
See  Purpart. 

SHEEP.  A  wether  more  than  a  year 
old.  4  Car.  &  Payne,  216 ;  19  Engl.  Com. 
Law  Rep.  331,  S.  C. 

SHELLEY'S  CASE.  This  case,  re- 
ported in  1  Rep.  93,  contains  a  rule 
usually  known  as  the  rule  in  Shelley's  case, 
which  has  caused  more  commentaries  per- 
haps than  any  other  case.  It  has  been 
expressed  with  great  precision,  though  not 
with  much  elegance,  to  be  "in  any  in- 
strument, if  a  freehold  be  limited  to  the 


ancestor  for  life,  and  the  inheritance  to 
his  heirs,  either  mediately  or  immediately, 
the  first  taker  takes  the  whole  estate ;  if  it 
be  limited  to  the  heirs  of  his  body,  he  takes 
a  fee  tail ;  if  to  his  heirs,  a  fee  simple."  Co. 
Litt.  376,  b ;  and  Mr.  Butler's  note,  1 ;  3 
Binn.  R.  139 ;  1  Day,  Rep.  299  ;  1  Prest. 
on  Estates,  oh.  3;  4  Kent,  Com.  206; 
Cruise,  Dig.  tit.  32,  c.  22 ;  2  Tcates,  R. 
410 ;  1  Hargr.  Law  Tracts,  article  "  Obser- 
vations concerning  the  rule  in  Shelley's 
case,  chiefly  with  a  view  to  the  application 
of  that  rule  in  Last  Wills ;"  5  Ohio  R.  465. 

SHERIFF.  The  name  of  the  chief 
officer  of  the  county.  In  Latin  he  is  called 
vice  comes,  because  in  England  he  repre- 
sented the  comes  or  earl.  His  name  is  said 
to  be  derived  from  the  Saxon  seyre,  shire 
or  county,  and  reve,  keeper,  bailiff,  or 
guardian. 

2.  The  general  duties  of  the  sheriff 
are,  1st.  To  keep  the  peace  within  the 
county ;  he  may  apprehend,  and  commit  to 
prison  all  persons  who  break  the  peace  or 
attempt  to  break  it,  and  bind  any  one  in  a 
reoognizanoe  to  keep  the  peace.  He  is 
required  ex  officio,  to  pursue  and  take  all 
traitors,  murderers,  felons  and  rioters.  He 
has  the  keeping  of  the  county  gaol,  and  he 
is  bound  to  defend  it  against  all  attacks. 
He    may    command  the  posse   comitaius. 

3. — 2d.  In  his  ministerial  capacity,  the 
sheriff  is  bound  to  execute  within  his  county 
or  bailiwick,  all  process  issuing  from  the 
courts  of  the  commonwealth. 

4. — 3d.  The  sheriff  also  possesses  a 
judicial  capacity,  but  this  is  very  much 
circumscribed  to  what  it  was  at  common 
law  in  England.  It  is  now  generally  con- 
fined to  ascertain  damages  on  writs  of 
inquiry  and  the  like. 

5.  Generally  speaking  the  sheriff  has 
no  authority  out  of  his  county.  2  Rolle's 
Rep.  163 ;  Plowd.  37  a.  He  may,  how- 
ever, do  mere  ministerial  acts  out  of  his 
county,  as  making  a  return.  Dalt.  Sh.  22. 
Yide,  generally,  the  various  Digests  and 
Abridgments,  h.  t. ;  Dalt.  Sher. ;  Wats. 
Off.  and  Duty  of  Sheriff;  Wood's  Inst.  75; 
18  Engl.  Com.  Law  Rep.  177  ;  2  Phil.  Ev. 
213 ;  Chit.  Pr.  Index,  h.  t. ;  Chit.  Pr.  Law, 
Index,  h.  t. 

SHERIFFALTY.  The  office  of  sheriff, 
the  time  during  which  a  sheriff  is  to  remain 
in  office. 

SHIFTING  USE,  estates.  One  which 
takes  effeot  in  derogation  of  some  other 
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estate,  and  is  either  limited  by  the  deed 
creating  it,  or  authorized  to  be  created  by 
some  person  named  in  it.  This  is  some- 
times called  a  secondary  use. 

2.  The  following  is  an  example :  If  an 
estate  be  limited  to  A  and  his  heirs,  with  a 
proviso  that  if  B  pay  to  A  one  hundred 
dollars  by  a  time  named,  the  use  to  A  shall 
cease,  and  the  estate  go  to  B  in  fee ;  the 
estate  is  vested  in  A  subject  to  the  shifting 
or  secondary  use  in  fee  in  B.  Again,  if 
the  proviso  be  that  C  may  revoke  the  use 
to  A,  and  limit  it  to  B,  then  A  is  seised  in 
fee,  with  a  power  in  C  of  revocation  and 
limitation  of  a  new  use.  These  shifting 
uses  must  be  confined  within  proper  limits, 
so  as  not  to  create  a  perpetuity.  4  Kent, 
Com.  291 ;  Cornish  on  Uses,  91 ;  Bac.  Ab. 
Uses  and  Trusts,  K ;  Co.  Litt.  327,  a,  note ; 
Worth  on  Wills,  419  j  2  Bouv.  Inst.  n. 
1890.    Vid|  Use. 

SHILLING,  Eng.  law.  The  name  of 
an  English  coin,  of  the  value  of  one 
twentieth  part  of  a  pound.  In  the  United 
States,  while  they  were  colonies,  there 
were  coins  of  this  denomination,  but  they 
greatly  varied  in  their  value. 

SHIP.  This  word,  in  its  most  enlarged 
sense,  signifies  a  vessel  employed  in  navi- 
gation ;  for  example,  the  terms  the  ship's 
papers,  the  ship's  husband,  shipwreck,  and 
the  like,  are  employed  whether  the  vessel 
referred  to  be  a  brig,  a  sloop,  or  a  three- 
masted  vessel. 

2.  In  a  more  confined  sense,  it  means 
such  a  vessel  with  three  masts ;  4  Wash. 
C.  C.  Rep.  530 ;  Wesk.  Inst.  h.  t.  p.  514 ; 
the  boats  and  rigging ;  2  Marsh.  Ins.  727 ; 
together  with  the  anchors,  masts,  cables, 
pullies,  and  such  like  objects,  are  con- 
sidered as  part  of  the  ship.  Pard.  n.  599 ; 
Dig.  22,  2,  44. 

3.  The  capacity  of  a  ship  is  ascer- 
tained by  its  tonnage,  or  the  space  which 
may  be  occupied  by  its  cargo.  Vide  Story's 
Laws  U.  S.  Index,  h.  t. ;  Gordon's  Dig.  h. 
t. ;  Abbott  on  Ship.  Index,  h.  t. ;  Park. 
Ins.  Index,  h.  t. ;  Phil.  Ev.  Index,  h.  t. ; 
Bac.  Ab.  Merchant,  N ;  3  Kent,  Com.  93 ; 
Molloy,  Jure  Mar.  Index,  h.  t. ;  1  Chit.  Pr. 
91 ;  Whart.  Dig.  h.  t. ;  1  Bell's  Com.  496, 
624;  and  see  General  Skips;  Names  of 
Ships. 

Ship  broker.  One  who  transacts  busi- 
ness between  the  owners  of  vessels  and 
merchants  who  send  cargoes. 

Ship  damages.  In  the  charter  parties 
with  the  English  East  India  Company,  these 


words  occur ;  their  meaning  is  damage  from 
negligence,  insufficiency  or  bad  stowage  in 
the  ship.  Dougl.  272  ;  Abbott  on  Ship.  204. 
SHIP'S  HUSBAND,  mar.  law.  An 
agent  appointed  by  the  owner  of  a  ship,  and 
invested  with  authority  to  make  the  requi- 
site repairs,  and  attend  to  the  management, 
equipment,  and  other  concerns  of  the  ship ; 
he  is  usually  authorized  to  act  as  the  gene- 
ral agent  of  the  owners,  in  relation  to  the 
ship  in  her  home  port. 

2.  By  virtue  of  his  agency,  he  is  autho- 
rized to  direct  all  proper  repairs,  equipments 
and  outfits  of  the  ship ;  to  hire  the  officers 
and  crew;  to  enter  into  contracts  for  the 
freight  or  charter  of  the  ship,  if  that  is  her 
usual  employment ;  and  to  do  all  other  acts 
necessary  and  proper  to  prepare  and  des- 
patch her  for  and  on  her  intended  voyage. 
1  Liverm.  on  Ag.  72,  73  j  Story  on  Ag. 
§35. 

3.  By  some  authors,  it  is  said  the  ship's 
husband  must  be  a  part  owner.  Hall  on 
Mar.  Loans,  142,  n. ;  Abbott  on  Ship,  part 
1,  c.  3,  s.  2. 

4.  Mr.  Bell,  Comm.  410,  §  428,  5th  ed. 
p.  503,  points  out  the  duties  of  thyp  ship's 
husband,  as  follows,  namely : 

I.  To  see  to  the  proper  outfit  of  the 
vessel,  in  the  repairs  adequate  to  the  voyage, 
and  in  the  tackle  and  furniture  necessary 
for  a  sea-worthy  ship. 

5. — 2.  To  have,  a  proper  master,  mate, 
and  crew,  for  the  ship,  so  that,  in  this  re- 
spect, it  shall  be  sea-worthy. 

6. — 3.  To  see  the  due  furnishing  of  pro- 
visions and  stores,  according  to  the  necessi- 
ties of  the  voyage. 

7. — 4.  To  see  to  the  regularity  of  the 
clearances  from  the  custom-house,  and  the 
regularity  of  the  registry. 

8. — 5.  To  settle  the  contracts,  and  pro- 
vide for  the  payment  of  the  furnishings, 
which  are  requisite  to  the  performance  of 
those  duties. 

9. — 6.  To  enter  into  proper  charter  par- 
ties, or  engage  the  vessel  for  general  freight, 
under  the  usual  conditions ;  and  to  settle  for 
freight,  and  adjust  averages  with  the  mer- 
chant ;  and, 

10. — 7.  To  preserve  the  proper  certifi- 
cates, surveys  and  documents,  in  case  of 
future  disputes  with  insurers  and  freighters  ; 
and  to  keep  regular  books  of  the  ship. 

II.  These  are  his  general  powers,  but 
of  course,  they  may  be  limited  or  enlarged 
by  the  owners;  and  it  may  be  observed, 
that  without  special  authority,  he  cannot,  in 
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general,  exercise  the  following  enumerated 
acts: 

1.  He  cannot  borrow  money  generally 
for  the  use  of  the  ship ;  though,  as  above 
observed,  he  may  settle  the  accounts  for 
furnishings,  or  grant  bills  for  them,  which 
form  debts  against  the  concern,  whether  or 
not  he  has  funds  in  his  hands  witb  which  he 
might  have  paid  them.  1  Bell,  Com.  411, 
§  499. 

12. — 2.  Although  he  may,  in  general, 
levy  the  freight,  which  is,  by  the  bill  of 
lading,  payable  on  the  delivery  of  the  goods, 
it  would  seem  that  he  would  not  have  power 
to  take  bills  for  the  freight,  and  give  up  the 
possession  of  the  lien  over  the  cargo,  unless 
it  has  been  so  settled  by  the  charter  party. 
Id. 

13. — 3.  He  cannot  insure,  or  bind  the 
owners  for  premiums.  Id. ;  5  Burr.  2627 ; 
Paley  on  Ag.  by  Lloyd,  23,  note  8 j  Abb. 
on  Ship,  part  1,  c.  3,  s.  2 ;  Marsh.  Ins.  b. 
1,  c.  8,  s.  2  j  Liv.  on  Ag.  72,  73. 

14.  As  the  power  of  the  master  to 
enter  into  contracts  of  affreightments,  is 
superseded  in  the  port  of  the  owners,  so  it 
is  by  the  presence  of  the  ship's  husband,  or 
the  knowledge  of  the  contracting  parties 
that  a  ship's  husband  has  been  appointed. 
Bell's  Com.  ut  supra. 

Ship's  papers.  Those  documents  which 
are  required  on  board  of  neutral  ships,  as 
evidence  of  their  neutrality.  These  are  the 
passports,  sea-letter,  muster-roll,  oharter 
party,  bill  of  lading,  invoices,  log  book, 
Dill  of  health,  register,  and  papers  contain- 
ing proofs  of  property.  1  Chit.  Com.  Law, 
487. 

2.  The  want  of  these  papers,  or  either 
of  them,  renders  the  character  of  a  vessel 
suspicious.  Vide  Clearance,  and  2  Boulay 
Paty,  Dr.  Com.  14. 

SHIPPER.  One  who  ships  or  puts 
goods  on  board  of  a  vessel,  to  bo  carried  to 
another  place  during  her  voyage.  In  gene- 
ral, the  shipper  is  bound  to  pay  for  the  hire 
of  the  vessel,  or  the  freight  of  the  goods.  1 
Bouv.  Inst.  n.  1030. 

SHIPPING  ARTICLES,  contr.  mar. 
law.  The  act  of  congress  of  July  20, 1790, 
a.  1,  directs  that  the  master  of  any  vessel 
bound  from  a  port  in  the  United  States  to 
any  foreign  port,  or  of  any  vessel  of  fifty 
tons  or  upwards,  bound  from  a  port  in  one 
state  to  a  port  in  any  other  than  an  adjoin- 
ing state,  shall,  before  he  proceed  on  such 
voyage,  make  an  agreement  in  writing  or  in 
pnnt,  with  every  seaman  or  mariner  on 


board  such  vessel,  (except  such  as  shall  be 
apprenticed  or  servant  to  himself  or  owners,) 
declaring  the  voyage  or  voyages,  term  or 
terms  of  time,  for  which  such  seaman  or 
mariner  shall  be  shipped. 

2.  And  by  sect.  2,  it  is  required  that  at 
the  foot  of  every  such  contract,  there  shall 
be  a  memorandum  in  writing,  of  the  day  and 
the  hour  on  which  such  seaman  or  mariner 
who  shall  so  ship  and  subscribe,  shall  render 
himself  on  board  to  begin  the  voyage  agreed 
upon. 

3.  This  instrument  is  called  the  shipping 
articles.  For  want  of  which,  the  seaman  is 
entitled  to  the  highest  wages  which  have 
been  given  at  the  port  or  place  where  such 
seaman  or  mariner  shall  have  been  shipped 
for  a  similar  voyage,  within  three  months 
next  before  the  time  of  such  shipping,  on  his 
performing  the  service,  or  during  the  time 
he  shall  oontinue  to  do  duty  on  board  such 
vessel,  without  being  bound  by  the  regula- 
tions, nor  subject  to  the  penalties  and  for- 
feitures contained  in  the  said  act  of  congress ; 
and  the  master  is  further  liable  to  a  penalty 
of  twenty  dollars. 

4.  The  shipping  articles  ought  not  to 
contain  any  clause  which  derogates  from  the 
general  rights  and  privileges  of  seamen,  and 
if  they  do,  such  clause  will  be  declared  void. 
2  Sumner,  443 ;  2  Mason,  541. 

5.  A  seaman  who  signs  shipping  articles, 
is  bound  to  perform  the  voyage,  and  he  has 
no  right  to  elect  to  pay  damages  for  non- 
performance of  the  contract.  2  Virg.  Cas. 
276. 

Vide,  generally,  Gilp.  147,  219,  452 ;  1 
Pet.  Ad.  Dec.  212 ;  Bee,  48 ;  1  Mason, 
443 ;  5  Mason,  272 ;  14  John.  260. 

SHIPWRECK.  The  loss  of  a  vessel  at 
sea,  either  by  being  swallowed  up  by  the 
waves,  by  running  against  another  vessel  or 
thing  at  sea,  or  on  the  coast.  Vide  JVati- 
frage;  Wreck. 

SHIRE,  Eng.  law.  A  district  or  divi- 
sion of  oountry.     Co.  Lit.  50  a. 

SHOP  BOOK.  This  name  is  given  to 
a  book  in  which  a  merchant,  mechanic,  or 
other  person,  makes  original  entries  of 
goods  sold  or  work  done. 

2.  In  general,  such  a  book  is  prima 
facie  evidence  of  the  sale  of  the  goods  and 
of  the  work  done,  but  not  of  their  value. 
Vide  Original  entry. 

SHORE.  Land  on  the  side  of  the  sea, 
a  lake,  or  a  river,  is  called  the  shore. 
Strictly  speaking,  however,  when  the  water 
does  not  ebb  and  flow,  in  a  river,  there  is  no 
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shore.  See  4  Hill,  N.  Y.  Hep.  375;  6 
Cowen,  547 ;  and  Sea  share. 

SHORT  ENTRY.  A  term  used  among 
bankers,  which  takes  place  when  a  note  has 
been  sent  to  a  bank  for  collection,  and  an 
entry  of  it  is  made  in  the  customer's  bank 
book,  stating  the  amount  in  an  inner  column, 
and  carrying  it  out  into  the  accounts  between 
the  parties  when  it  has  been  paid. 

2.  A  bill  of  this  kind  remains  the  pro- 
perty of  the  depositor.  1  Bell's  Com.  271 ; 
9  East,  12 ;  1  Rose,  153 ;  2  Rose,  163 ;  2 
B.  &  Cr.  422 ;  Pull.  Mer.  Ace.  56. 

SI  FACERIT  TE  SECUREM.  If  he 
make  you  secure.  These  words  occur  in 
the  form  of  writs,  which  originally  required, 
or  still  require,  that  the  plaintiff  should 
give  security  to  the  sheriff  that  he  will  pro- 
secute his  claim,  before  the  sheriff  can  be 
required  to  execute  such  writ. 

SICKNESS.  By  sickness  is  understood 
any  affection  of  the  body  which  deprives  it 
temporarily  of  the  power  to  fulfil  its  usual 
functions. 

2.  Sickness  is  either  such  as  affects  the 
body  generally,  or  only  some  parts  of  it. 
Of  the  former  class,  a  fever  is  an  example ; 
of  the  latter,  blindness.  When  a  process 
has  been  issued  against  an  individual  for  his 
arrest,  the  sheriff  or  other  officer  is  autho- 
rized, after  he  has  arrested  him,  if  he  be  so 
dangerously  sick,  that  to  remove  him  would 
endanger  his  life  or  health,  to  let  him  re- 
main where  he  found  him,  and  to  return  the 
facts  at  large,  or  simply  languidus.  (q.  v.) 

SIDE  BAR  RULES,  Eng  practice. 
Rules  which  were  formerly  moved  for  by 
attorneys  on  the  side  bar  of  the  court ;  but 
now  may  be  had  of  the  clerk  of  the  rules, 
upon  a  praecipe.  These  rules  are,  that  the 
sheriff  return  his  writ ;  that  he  bring  in  the 
body;  for  special  imparlance ;  to  be  present 
at  the  taxing  of  costs,  and  the  like. 

SIENS.  An  obsolete  word,  formerly 
used  for  scion,  which  figuratively  signified 
a  person  who  descended  from  another. 
"  The  sien,"  says  Lord  Coke,  "  takes  all 
his  nourishment  from  the  stocke,  and  yet  it 
produceth  his  own  fruit."  Co.  Lit.  128  a. 
Vide  Branch. 

SIGILLUM.  A  seal.  (q.  v.)  Vide 
Scroll. 

SIGHT,  contracts.  Bills  of  exchange 
are  frequently  made  payable  at  sight,  that 
is,  on  presentment,  which  might  be  taken 
naturally  to  mean  that  the  bill  should  then 
be  paid  without  further  delay ;  but  although 
the  point  be  not  clearly  settled,  it  seems  the 


drawee  is  entitled  to  the  days  of  grace. 
Beaw.  Lex  Mer.  pi.  256 ;  Kyd  on  Bills,  10 ; 
Chit,  on  Bills,  343-4;  Bayley  on  Bills, 
42, 109, 110 ;  Selw.  N.  P.  339. 

2.  The  holder  of  a  bill  payable  at  sight, 
is  required  to  use  due  diligence  to  put  it 
into  circulation,  or  have  it  presented  for 
acceptance  within  a  reasonable  time.  20 
John.  146 ;  7  Cowen,  705 :  12  Pick.  399 ; 
13  Mass.  137 ;  4  Mason,  336 ;  5  Mason, 
118 ;  1  McCord,  322 ;  1  Hawks,  195. 

3.  When  the  bill  is  payable  any  number 
of  days  after  sight,  the  time  begins  to  run 
from  the  period  of  presentment  and  accep- 
tance, and  not  from  the  time  of  mere  pre- 
sentment.    1  Mason,  176 ;  20  John.  176. 

SIGN,  contracts,  evidence.  A  token  of 
anything;  a  note  or  token  given  without 
words. 

2.  Contracts  are  express  or  implied. 
The  express  are  manifested  viva  voce,  or  by 
writing ;  the  implied  are  shown  by  silence, 
by  acts,  or  by  signs. 

3.  Among  all  nations  and  at  all  times, 
certain  signs  have  been  considered  as  proof 
of  assent  or  dissent ;  for  example,  the  nod- 
ding of  the  head,  and  the  shaking  of  hands; 
2  Bl.  Com.  448  ;  6  Toull.  n.  33 ;  Heinnec, 
Antiq.  lib.  3,  t.  23,  n.  19 ;  silence  and  in- 
action, facts  and  signs  are  sometimes  very 
strong  evidence  of  cool  reflection,  when  fol- 
lowing a  question.  I  ask  you  to  lend  me 
one  hundred  dollars ;  without  saying  a  word 
you  put  your  hand  in  your  pocket,  and 
deliver  me  the  money.  I  go  into  a  hotel, 
and  I  ask  the  landlord  if  he  can  accom- 
modate me  and  take  care  of  my  trunk ; 
without  speaking  he  takes  it  out  of  my 
hands  ana  sends  it  into  his  chamber.  By 
this  act  he  doubtless  becomes  responsible  to 
me  as  a  bailee.  At  the  expiration  of  a 
lease,  the  tenant  remains  in  possession, 
without  any  objection  from  the  landlord ; 
this  may  be  fairly  interpreted  as  a  sign  of 
a  consent  that  the  lease  shall  be  renewed. 
13  Serg.  &  Rawle,  60. 

4.  The  learned  author  of  the  Decline 
and  Fall  of  the  Roman  Empire,  in  his  44th 
chapter,  remarks,  "  Among  savage  nations, 
the  want  of  letters  is  imperfectly  supplied 
by  the  use  of  visible  signs,  which  awaken 
attention,  and  perpetuate  the  remembrance 
of  any  public  or  private  transaction.  The 
jurisprudence  of  the  first  Romans  exhibited 
the  scenes  of  a  pantomine ;  the  words  were 
adapted  to  the  gestures,  and  the  slightest 
error  or  neglect  in  the  forms  of  proceeding, 
was  sufficient  to  annul  the  substance  of  the 
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fairest  claim.  The  communion  of  the 
marriage-life  was  denoted  by  the  necessary 
elements  of  fire  and  water :  and'  the  divorced 
wife  resigned  the  bunch  of  keys,  by  the 
delivery  of  which  she  had  been  invested 
with  the  government  of  the  family.  The 
manumission  of  a  son,  or  a  slave,  was  per- 
formed by  turning  him  round  with  a  gentle 
blow  on  the  cheek :  a  work  was  prohibited 
by  the  casting  of  a  stone  ;  prescription  was 
interrupted  by  the  breaking  of  a  branch ; 
the  clenched  fist  was  the  symbol  of  a  pledge 
or  deposite  ;  the  right  hand  was  the  gift  of 
faith  and  confidence.  The  indenture  of 
covenants  was  a  broken  straw ;  weights  and 
scales  were  introduced  into  every  payment, 
and  the  heir  who  accepted  a  testament,  was 
sometimes  obliged  to  snap  his  fingers,  to  cast 
away  his  garments,  and  to  leap  and  dance 
with  real  or  affected  transport.  If  a  citizen 
pursued  any  stolen  goods  into  a  neighbor's 
house,  he  concealed  his  nakedness  with  a 
linen  towel,  and  hid  bis  face  with  a  mask  or 
basin,  lest  he  should  encounter  the  eyes  of 
a  virgin  or  a  matron.  In  a  civil  action,  the 
plaintiff  touched  the  ear  of  his  witness, 
seised  his  reluctant  adversary  by  the  neck, 
and  implored,  in  solemn  lamentation,  the  aid 
of  his  fellow-citizens.  The  two  competitors 
grasped  each  other's  hand,  as  if  they  stood 
prepared  for  combat  before  the  tribunal  of 
the  praetor :  he  commanded  them  to  produce 
the  object  of  the  dispute ;  they  went,  they  re- 
turned with  measured  steps,  and  a  clod  of 
earth  was  cast  at  his  feet  to  represent  the 
field  for  which  they  contended.  This  occult 
science  of  the  words  and  actions  of  law,  was 
the  inheritance  of  the  pontiffs  and  patricians. 
Like  the  Chaldean  astrologers,  they  an- 
nounced to  their  clients  the  days  of  business 
and  repose ;  these  important  trifles  were 
interwoven  with  the  religion  of  Numa  ;  and, 
after  the  publication  of  the  Twelve  Tables, 
the  Roman  people  were  still  enslaved  by  the 
ignorance  of  judicial  proceedings.  The 
treachery  of  some  plebeian  officers  at  length 
revealed  the  profitable  mystery  :  in  a  more 
enlightened  age,  the  legal  actions  were 
derided  and  observed ;  and  the  same  an- 
tiquity which  sanctified  the  practice,  oblite- 
rated the  use  and  meaning,  of  this  primitive 
language." 

Sign,  measures.  In  angular  measures, 
a  sign  is  equal  to  thirty  degrees.  Vide 
Measure. 

Sign,  mer.  law.  A  board,  tin  or  other 
substance,  on  which  is  painted  the  name  and 
business  of  a  merchant  or  tradesman. 


2.  Every  man  has  a  right  to  adopt  such 
a  sign  as  he  may  please  to  select,  but  he 
has  no  right  to  use  another's  name,  without 
his  consent.  See  Ball.  Diet,  mot  Propri^te" 
Industrielle,  and  the  article  Trade  marks. 

To  sign.  To  write  one's  name  to  an  in- 
strument of  writing  in  order  to  give  the 
effect  intended ;  the  name  thus  written  is 
called  a  signature. 

2.  The  signature  is  usually  made  at  the 
bottom  of  the  instrument,  but  in  wills  it  has 
been  held  that  when  a  testator  commenced 
his  will  with  these  words,  "I,  A  B,  make 
this  my*  will,"  it  was  a  sufficient  signing. 
3  Lev.  1 ;  and  vide  Bob.  on  Wills,  122  ;  1 
Will,  on  Wills,  49,  50 ;  Chit.  Cont.  212 ; 
Newl.  Contr.  173 ;  Sugd.  Vend.  71 ;  2  Stark. 
Ev.  605,  618;  Rob.  on  Fr.  121 ;  but  this 
decision  is  said  to  be  absurd.  1  Bro.  Civ. 
Law,  278,  n.  16.  Vide  Merl.  Rupert,  mot 
Signature,  for  a  history  of  the  origin  of  sig- 
natures ;  and  also  4  Cruise,  Dig.  h.  t.  32,  c. 
2,  s.  73,  et  seq .;  see,  generally,  8  Toull.  xl. 
94-96 ;  1  Dall.  64  ;  5  Whart.  R.  386  ;  2 
B.  &  P  238 ;  2  M.  &  S.  286. 

3.  To  sign  a  judgment,  is  to  enter  a 
judgment  for  want  of  something  which  was 
required  to  be  done ;  as,  for  example,  in  the 
English  practice,  if  he  who  is  bound  to  give 
oyer  does  not  give  it  within  the  time  required, 
in  such  oases,  the  adverse  party  may  sign 
judgment  against  him.  2  T.  R.  40  ;  Com. 
Dig.  Pleader,  P  1 ;  Barnes,  245. 

SIG-NA,  civil  law.  Those  species  of 
indicia  (q.  v.)  which  come  more  immediately 
under  the  cognizance  of  the  senses,  such  as 
stains  of  blood  on  the  person  of  one  accused 
of  murder,  indications  of  terror  at  being 
charged  with  the  offence,  and  the  like. 

2.  Signa,  although  not  to  be  rejected  as 
instruments  of  evidence,  cannot  always  be 
relied  upon  as  conclusive  evidence,  for 
they  are  frequently  explained  away ;  in  the 
instance  mentioned  the  blood  may  have  been 
that  of  a  beast,  and  expressions  of  terror 
have  been  frequently  manifested  by  innocent 
persons  who  did  not  possess  much  firmness. 
See  Best  on  Pres.  13,  n.  /;  Denisart,  h.  v. 

SIGNATURE,  eccl.  law.    The  name  of 
a  sort  of  rescript,  without  seal,  containing 
the  supplication,  the  signature  of  the  pope 
or  his  delegate,  and  the  grant  of  a  pardon 
Diet.  Dr.  Can.  h.  v. 

Signatube,  prod,  conir.  By  signature 
is  understood  the  act  of  putting  down  a 
man's  name,  at  the  end  of  an  instrument,  to 
attest  its  validity.  The  name  thus  written 
is  also  called  a  signature. 
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2.  It  is  not  necessary  that  a  party  should 
write  his  name  himself,  to  constitute  a  sig- 
nature ;  his  mark  is  now  held  sufficient 
though  he  was  able  to  write.  8  Ad.  &  El. 
94 ;  3  N.  &  Per.  228  ;  3  Curt.  752 ;  5 
John.  144.  A  signature  made  by  a  party, 
another  person  guiding  his  hand  with  his 
consent,  is  sufficient.  4  Wash.  C.  0.  262, 
269.    Vide  to  Sign. 

SIGNIFICATION,  French  law.  The 
notice  given  of  a  decree,  sentence  or  other 
judicial  act. 

SIGNIFICAVIT,  eccl.  law.  When  this 
word  is  used  alone,  it  means  the  bishop's 
certificate  to  the  court  of  ohancery,  in 
order  to  obtain  the  writ  of  excommunica- 
tion ;  but  where  the  words  writ  of  signifi- 
cavit  are  used,  the  meaning  is  the  same  as 
writ  de  excommunicato  capiendo.  2  Burn's 
Eccl.  L.  248  ;  Shelf,  on  Mar.  &  Div.  502. 

SILENCE.  The  state  of  a  person  who 
does  not  speak,  or  of  one  who  refrains  from 
qpeaking. 

2.  Pure  and  simple  silence  cannot  be 
considered  as  a  consent  to  a  contract,  except 
in  cases  when  the  silent  person  is  bound  in 
good  faith  to  explain  himself,  in  which  case, 
silence  gives  consent.  6  Toull.  liv.  3,  t.  8, 
n.  32,  note ;  14  Serg.  &  Rawle,  393  ;  2 
Supp.  to  Ves.  jr.  442  ;  1  Dane's  Ab.  c.  1, 
art,  4,  §  3 ;  8  T.  R.  483 ;  6  Penn.  St.  R. 
336  ;  1  Greenl.  Ev.  201 ;  2  Bouv.  Inst.  n. 
1313.  But  no  assent  will  be  inferred  from 
a  man's  silence,  unless,  1st.  He  knows  his 
rights,  and  knows  what  he  is  doing ;  and, 
2d.   His  silence  is  voluntary. 

3.  When  any  person  is  accused  of  a 
crime,  or  charged  with  any  fact,  and  he 
does  not  deny  it,  in  general,  the  presumption 
is  very  strong  that  the  charge  is  correct.  7 
C.  &  P.  832  j  5  C.  &  P.  332 ;  Joy  on  Conf. 
s.  10,  p.  77. 

4.  The  rule  does  not  extend  to  the 
silence  of  a  prisoner,  when  on  his  examina- 
tion before  a  magistrate  he  is  charged  by 
another  prisoner  with  having  joined  him  in 
the  commission  of  an  offence.  3  Stark.  C. 
33. 

5.  When  an  oath  is  administered  to  a 
witness,  instead  of  expressly  promising  to 
keep  it,  he  gives  his  assent  by  his  silence, 
and  kissing  the  book. 

6.  The  person  to  be  affected  by  the 
silence  must  be  one  not  disqualified  to  act, 
as  non  compos,  an  infant,  or  the  like,  for 
even  the  express  promise  of  such  a  person 
would  not  bind  him  to  the  performance  of 
any  contract. 


7.  The  rule  of  the  civil  law  is,  that 
silence  is  not  an  acknowledgment  or  denial 
in  every  case,  qui  tacet,  non  utique  fatetur : 
sed  tamen  verum  est,  eum  non  negare.  Dig. 
50, 17, 142. 

SILVA  GMDVA.  By  these  words  in 
England  is  understood  every  sort  of  wood, 
except  gross  wood  of  the  age  of  twenty 
years.     Bac.  Ab.  Tythes,  C. 

SIMILITER,  pleading.  When  the  de- 
fendant's plea  contains  a  direct  contradic- 
tion of  the  declaration,  and  concludes  with 
referring  the  matter  to  be  tried  by  a  jury 
of  the  country,  the  plaintiff  must  do  so  too ; 
that  is,  he  must  also  submit  the  matter  to 
be  tried  by  a  jury,  without  offering  any  new 
answer  to  it,  and  must  stand  or  fall  by  his 
declaration.  Co.  Litt.  126  a.  In  such  case, 
he  merely  replies  that  as  the  defendant  has 
put  himself  upon  the  country,  that  is,  has 
submitted  his  cause  to  be  tried  by  a  jury  of 
the  country,  he,  the  plaintiff,  does  so  like- 
wise, or  the  like.  Hence  this  sort  of  repli- 
cation is  called  a  similiter,  that  having  been 
the  effective  word  when  the  proceedings 
were  in  Latin.  1  Chit.  PL  549 ;  Arch.  Civ. 
PL  250.  See  Steph.  PL  255;  2  Saund. 
319,  b ;  Cowp.  407 ;  1  Str.  Rep.  551 ;  11 
S.  &  R.  32. 

SIMONY,  eccl.  law.  The  selling  and 
buying  of  holy  orders,  or  an  ecclesiastical 
benefice.  Bac.  Ab.  h.  t. ;  1  Harr.  Dig.  556. 
By  simony  is  also  understood  an  unlawful 
agreement  to.  receive  a  temporal  reward  for 
something  holy  or  spiritual.  Code,  1,  3, 31 ; 
Ayl.  Parerg.  496. 

SIMPLE.  Not  compounded,  alone ;  as, 
simple  interest,  which  is  interest  on  the 
principal  sum  lent  only,  and  not  interest  on 
the  interest ;  simple  contract,  &o. 

Simple  contract.  One,  the  evidence  of 
which  is  merely  oral,  or  in  writing,  not 
under  seal,  nor  of  record.  1  Chit.  Contr.  1 ; 

I  Chit.  PL  88 ;   and  vide  11  Mass.  R.  30 ; 

II  East,  R.  312;   4  Barn.  &  Aid.  588;  3 
Stark.  Ev.  995 ;  2  Bl.  Com.  472. 

2.  As  contracts  of  this  nature  are  fre- 
quently entered  into  without  thought,  or 
proper  deliberation,  the  law  requires  that 
there  be  some  good  cause,  consideration  or 
motive,  before  they  can  be  enforced  in  the 
courts.  The  party  making  the  promise  must 
have  obtained  some  advantage,  or  the  parly 
to  whom  it  is  made  must  have  sustained 
some  injury  or  inconvenience  in  conse- 
quence of  such  promise ;  this  rule  has  been 
established  for  the  purpose  of  protecting 
weak  and  thoughtless  persons  from  the  con- 
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sequences  of  rash,  improvident,  and  incon- 
siderate engagements.  See  Nudum  pactum. 
But  it  must  be  recollected  this  rule  does 
not  apply  to  promissory  notes,  bills  of  ex- 
change or  commercial  papers.  3  M.  &  S. 
352. 

Simple  larceny.  The  felonious  taking 
and  carrying  away  the  personal  goods  of 
another,  unattended  by  acts  of  violence ;  it 
is  distinguished  from  compound  larceny, 
which  is  the  stealing  from  the  person  or 
with  violence. 

Simple  obligation.  An  unconditional 
obligation,  one  which  is  to  be  performed 
without  depending  upon  any  event  provided 
by  the  parties  to  it. 

Simple  trust.  A  simple  trust  corre- 
sponds with  the  ancient  use,  and  is  where 
property  is  simply  vested  in  one  person  for 
the  use  of  another,  and  the  nature  of  the 
trust,  not  being  qualified  by  the  settler,  is 
left  to  the  construction  of  law.  It  differs 
from  a  special  trust,  (q.  v.)  2  Bouv.  Inst, 
n.  1896. 

SIMPLEX.  Simple* or  single;  as,  charta 
simplex,  is  a  deed-poll,  or  single  deed. 
Jacob's  L.  Diet.  h.  t. 

SIMPLICITER.  Simply,  without  cere- 
mony ;  in  a  summary  manner. 

SIMUL  CUM,  pleading.  Together  with. 
These  words  are  used  in  indictments  and 
declarations  of  trespass  against  several  per- 
sons, when  some  of  them  are  known  and 
others  are  unknown. 

2.  In  cases  of  riots  it  is  usual  to  oharge 
that  A  B,  together  with  others  unknown,  did 
the  act  complained  of.  2  Chit.  Cr.  Law, 
488 ;  2  Salk.  R.  593. 

3.  When  a  party  sued  with  another 
pleads  separately,  the  plea  is  generally  enti- 
tled, in  the  name  of  the  person  pleading, 

adding  "  sued  with ,"  naming  the  other 

party.  When  this  occurred,  it  was,  in  the 
old  phraseology,  called  pleading  with  a  simtd 
cum. 

SIMULATION,  French  law.  This  word 
is  derived  from  the  Latin  simul,  together. 
It  indicates,  agreeably  to  its  etymology,  the 
concert  or  agreement  of  two  or  more  per- 
sons to  give  to  one  thing  the  appearance  of 
another,  for  the  purpose  of  fraud.  Merl. 
Re  pert.  h.  t. 

2.  With  us  such  act  might  be  punished 
by  indictment  for  a  conspiracy ;  by  avoiding 
the  pretended  contract ;  or  by  action  to  re- 
cover back  the  money  or  property  which 
may  have  been  thus  fraudulently  obtained. 

SINE  DIE.   Without  day.    A  judgment 


for  a  defendant,  in  many  cases  is  quod  eat 
sine  die,  that  he  may  go  without  day.  While 
the  cause  is  pending  and  undetermined,  it 
may  be  continued  from  term  to  term  by  dies 
dolus,  (q.  v.)  See  Huxley's  Judgments  & 
Rastal's  Entries,  passim;  Co.  Litt.  362  b  & 
363  a.  When  the  coiirt  or  other  body  rise 
at  the  end  of  a  session  or  term  they  adjourn 
sine  die. 

SINECURE.  In  the  ecclesiastical  law, 
this  term  is  used  to  signify  that  an  ecclesi- 
astical officer  is  without  a  charge  or  cure. 

2.  In  common  parlance  it  means  the 
receipt  of  a  salary  for  an  office  when  there 
are  no  duties  to  be  performed. 

SINGLE.    By  itself,  unconnected. 

2.  A  single  bill  is  one  without  any  con- 
dition, and  does  not  depend  upon  any  future 
event  to  give  it  validity.  Single  is  also 
applied  to  an  unmarried  person ;  as,  A  B, 
single  woman.    Vide  Simplex. 

Single  entry.  A  term  used  among 
merchants  signifying  that  the  entry  is  made 
to  charge  or  to  credit  an  individual  or 
thing,  without,  at  the  same  time,  presenting 
any  other  part  of  the  operation ;  it  is  used 
in  contradistinction  to  double  entry,  (q.  v.) 
For  example,  a  single  entry  is  made,  A  B 
debtor,  or  A  B  creditor,  without  designating 
what  are  the  connexions  between  the  entry 
and  the  objects  which  composed  the  fortune 
of  the  merchant. 

SINGULAR,  construction.  In  grammar 
the  singular  is  used  to  express  only  one, 
not  plural.     Johnson. 

2.  In  law,  the  singular  frequently  in- 
cludes the  plural.  A  bequest  to  "  my  nearest 
relation"  for  example,  will  be  considered  as 
a  bequest  to  all  the  relations  in  the  same 
degree,  who  are  nearest  to  the  testator. 
1  Ves.  sen.  337 ;  1  Bro.  C.  C.  293.  A 
bequest  made  to  "my  heir,"  by  a  person 
who  had  three  heirs,  will  be  construed  in 
the  plural.     4  Russ.  C.  C.  384. 

3.  The  same  rule  obtains  in  the  civil 
law :  In  usu  juris  frequenter  uti  nos  sin- 
gulari  appellation*,  cUm  plura  significari 
vellemus.    Dig.  50, 16, 158. 

SINKING  FUND.  A  fund  arising  from 
particular  taxes,  imposts,  or  duties,  which 
is  appropriated  towards  the  payment  of  the 
interest  due  on  a  public  loan  and  for  the 
gradual  payment  of  the  principal.  See 
Funding  System. 

SIRE.  A  title  of  honor  given  to  kings 
or  emperors  in  speaking  or  writing  to  them. 

SISTER.  A  woman  who  has  the  same 
father  and  mother  with  another,  or  has  one 
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of  them  only.  In  the  first  c^ase  she  is  called 
sister,  simply;  in  the  second,  half  sister. 
Vide  Brother;  Children;  Descent;  Father; 
Mother. 

SITUS.  Situation;  location.  5  Pet.  R. 
524. 

2.  Real  estate  has  always  a  fixed  situs, 
while  personal  estate  has  no  such  fixed 
situs ;  the  law  rei  sites  regulates  real  but 
not  the  personal  estate.  Story,  Gonfl.  of 
Laws,  §  379. 

SKELETON  BILL,  com.  law.  A  blank 
paper,  properly  stamped,  in  those  countries 
where  stamps  are  required,  with  the  name 
of  a  person  signed  at  the  bottom. 

2.  In  such  case  the  person  signing  the 
paper  will  be  held  as  the  drawer  or  acceptor, 
as  it  may  be,  of  any  bill  which  shall  after- 
wards be  written  above  his  name  to  the  sum 
of  which  the  stamp  is  applicable.  1  Bell's 
Com.  390,  5th  ed. 

SKILL,  contracts.  The  art  of  doing  a 
thing  as  it  ought  to  be  done. 

2.  Every  person  who  purports  to  have 
skill  in  a  business,  and  undertakes  for  hire 
to  perform  it,  is  bound  to  do  it  with  ordinary 
skill,  and  is  responsible  civilly  in  damages 
for  the  want  of  it;  11  M.  &  W.  483;  and 
sometimes  he  is  responsible  criminally.  Vide 
Mala  Praxis;  2  Buss,  on  Cr.  288. 

3.  The  degree  of  skill  and  diligence 
required,  rises  in  proportion  to  the  value 
of  the  article,  and  the  delicacy  of  the 
operation :  more  skill  is  required,  for 
example,  to  repair  a  very  delicate  mathe- 
matical instrument,  than  upon  a  common 
instrument.  Jones9  Bailm.  91 ;  2  Kent, 
Com.  458,  463 ;  1  Bell's  Com.  459  ;  2  Ld. 
Baym.  909,  918 ;  Domat,  liv.  1,  t.  4,  §  8, 
n.  1 ;  Poth.  Louage,  n.  425  ;  Pardess.  n. 
528  ;  Ayl.  Pand.  B.  4,  t.  7,  p.  466 ;  Ersk. 
Inst.  B.  3,  t.  3,  6 16 ;  1  Rolle,  Ab.  10 ; 
Story's  Bailm.  §  431,  et  seq. ;  2  Greenl. 
Ev.  §  144. 

SLANDER,  torts.  The  defaming  a 
man  in  his  reputation  by  speaking  or  wri- 
ting words  which  affect  his  life,  office,  or 
trade,  or  which  tend  to  his  loss  of  pre- 
ferment in  marriage  or  service,  or  in  his 
inheritance,  or  which  occasion  any  other 
particular  damage.  Law  of  Nisi  Prius,  8. 
In  England,  if  slander  be  spoken  of  a 
peer,  or  other  great  man,  it  is  called  Scan- 
datum  Magnatum.  Falsity  and  malice  are 
ingredients  of  slander.  Bac.  Abr.  Slander. 
Written  or  printed  slanders  are  libels ;  see 
that  word. 

2.    Here  it  is  proposed  to  treat  of  verbal 


slander,  only,  which  may  be  considered  with 
reference  to,  1st.  The  nature  of  the  accu- 
sation. 2d.  The  falsity  of  the  charge. 
3d.  The  mode  of  publication.  4th.  The 
occasion ;  and  5th.  The  malice  or  motive 
of  the  slander. 

8. — §1.  Actionable  words  are  of  twe 
descriptions ;  first,  those  actionable  in  them 
selves,  without  proof  of  special  damages; 
and,  secondly,  those  actionable  only  in  re- 
spect of  some  actual  consequential  damages. 

4. — 1.  Words  of  the  first  description 
must  impute: 

1st.  The  guilt  of  some  offence  for  which 
the  party,  if  guilty,  might  be  indicted  and 
punished  by  the  criminal  courts ;  as  to  call  a 
person  a  "  traitor,"  "  thief,"  "  highwayman ;" 
or  to  say  that  he  is  guilty  of  "  perjury," 
"  forgery,"  "  murder,"  and  the  like.  And 
although  the  imputation  of  guilt  be  general, 
without  stating  the  particulars  of  die  pre- 
tended crime,  it  is  actionable.  Cro.  Jac. 
114, 142 ;  6  T.  R.  674 ;  3  Wils.  186 ;  2 
Vent.  266 ;  2  New  Rep.  335.  See  3  Serg. 
&  Rawle,  255 ;  7  Serg.  &  Rawle,  451 ;  1 
Binn.  452 ;  5  Binn.  218 ;  3  Serg.  &  Rawle, 
261;  2  Binn.  34;  4Yeates,423;  10  Serg. 
&  Rawle,  44 ;  Stark,  on  Slander,  13  to  42 ; 
8  Mass.  248  ;  13  Johns.  124 ;  Id.  275. 

5. — 2d.  That  the  party  has  a  disease  or 
distemper  which  renders  him  unfit  for 
society.  Bac.  Abr.  Slander,  B  2.  An 
action  can  therefore  be  sustained  for 
calling  a  man  a  leper.  Cro.  Jac  144; 
Stark,  on  Slander,  97.  But  charging 
another  with  having  had  a  contagious 
disease  is  not  actionable,  as  he  will  not,  on 
that  account,  be  excluded  from  society.  2 
T.  R.  473,  4 ;  2  Str.  1189 ;  Bac.  Abr.  tit- 
Slander,  B  2.  A  charge  which  renders  a 
man  ridiculous,  and  impairs  the  enjoyment 
of  general  society,  and  injures  those  im- 
perfect rights  of  friendly  intercourse  and 
mutual  benevolence  which  man  has  with 
respect  to  man,  is  also  actionable.  Holt 
on  Libels,  221. 

6. — 3d.  Unfitness  in  an  officer,  who  holds 
an  office  to  which  profit  or  emolument  is 
attached,  either  in  respect  of  morals  or 
inability  to  discharge  the  duties  of  the 
office ;  in  such  a  case  an  action  lies.  1 
Salk.  695,  698 ;  Rolle,  Ab.  65 ;  2  Esp.  R. 
500  ;  5  Co.  125  ;  4  Co.  16  a ;  1  Str.  617; 
2  Ld.  Raym.  1369  ;  Bull.  N.  P.  4 ;  Holt 
on  Libels,  207 ;  Stark,  on  Slander,  100. 

7. — 4th.  The  want  of  integrity  or  capa- 
city, whether  mental  or  pecuniary,  in  the 
conduct  of  a  profession,  trade  or  business, 
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in  which  the  party  is  engaged,  is  action- 
able ;  1  Mai.  Entr.  244 ;  as  to  accuse  an 
attorney  or  artist  of  inability,  inattention, 
or  want  of  integrity ;  3  Wils.  187 ;  2  Bl. 
Rep.  750 ;  or  a  clergyman  of  being  a 
drunkard ;  1  Binn.  178 ;  is  actionable.  See 
Holt  on  Libels,  210 ;  Id.  217. 

8. — 2.  Of  the  second  class  are  words 
which  are  actionable  only  in  respect  of 
special  damages  sustained  by  the  party 
slandered.  Though  the  law  will  not  permit 
in  these  cases  the  inference  of  damage,  yet 
when  the  damage  has  actually  been  sus- 
tained, the  party  aggrieved  may  support  an 
action  for  the  publication  of  an  untruth ;  1 
Lev.  53  ;  1  Sid.  79,  80 ;  3  Wood.  210 ;  2 
Leon.  Ill ;  unless  the  assertion  be  made 
for  the  assertion  of  a  supposed  claim;  Com. 
Dig.  tit.  Action  upon  the  case  for  Defama- 
tion, D  30;  Bac.  Ab.  Slander,  B;  but  it 
lies  if  maliciously  spoken.  See  1  Rolle, 
Ab.  36 ;  1  Saund.  243  ;  Bac.  Abr.  Slander, 
C ;  8  T.  R.  130  ;  8  East,  R.  1 ;  Stark,  on 
Slander,  157. 

9. — §2.  The  charge  must  be  false;  5 
Co.  125,  6 ;  Hob.  253 ;  the  falsity  of  the 
accusation  is  to  be  implied  till  the  contrary 
is  shown.  2  East,  R.  436  ;  1  Saund.  242. 
The  instance  of  a  master  making  an  unfa- 
vorable representation  of  his  servant,  upon 
an  application  for  his  character,  seems  to 
be  an  exception,  in  that  case  there,  being 
a  presumption  from  the  occasion  of  the 
speaking,  that  the  words  were  true.  1  T. 
R.  Ill;  3B.&P.587;  Stark,  in  Slander, 
44, 175,  223. 

10. — ■§  3.  The  slander  must,  of  course, 
be  published,  that  is,  communicated  to  a 
third  person ;  and  if  verbal,  then  in  a  lan- 
guage which  he  understands,  otherwise  the 
plaintiff's  reputation  is  not  impaired.  1 
Rolle,  Ab.  74 ;  Cro.  Elis.  857 ;  1  Saund. 
242,  n.  3 ;  Bac.  Abr.  Slander,  D  3.  A 
letter  addressed  to  the  party,  containing 
libelous  matter,  is  not  sufficient  to  ^m^in 
a  civil  action,  though  it  may  subject  the 
libeler  to  an  indictment,  as  tending  to  a 
breach  of  the  peace ;  2  Bl.  R.  1038  ;  1  T. 
R.  110 ;  1  Saund.  132,  n.  2  ;  4  Esp.  N.  P. 
R.  117  ;  2  Esp.  N.  P.  R.  623 ;  2  East,  R. 
361 ;  the  slander  must  be  published  re- 
specting the  plaintiff;  a  mother  cannot 
maintain  an  action  for  calling  her  daughter 
a  bastard.  11  Serg.  &  Rawle,  343.  As 
to  the  case  of  a  man  who  repeats  the 
slander  invented  by  another,  see  Stark,  on 
Slander,  213;  2  P.  A.  Bro.  R.  89;  3 
Yeates,  508 ;  3  Binn.  546. 
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11. — §  4.  To  render  words  actionable, 
they  must  be  uttered  without  legal  occa- 
sion.    On  some  occasions  it  is  justifiable 
to  utter  slander  of  another,  in  others  it  is 
excusable,  provided  it  be  uttered  without 
express  malice.     Bac.  Ab.  Slander,  D  4 ; 
Rolle,  Ab.  87 ;  1  Vin.  Ab.  540.      It  is 
justifiable  for  an  attorney  to  use  scanda- 
lizing expressions  in  support  of  his  client's 
cause  and  pertinent  thereto.     1  M.  &  S 
280 ;  1  Holt's  R.  531 ;   1  B.  &  A.  232 
see  2  Serg.  &  Rawle,  469 ;  1  Binn.  178 
4  Yeates,  322  ;  1  P.  A.  Browne's  R.  40 
11  Verm.  R.  536 ;  Stark,  on  Slander,  182 
Members  of  congress  and  other  legislative 
assemblies  cannot  be  called  to  account  for 
anything  said  in  debate. 

12.— §  5.  Malice  is  essential  to  the 
support  of  an  action  for  slanderous  words. 
But  malice  is  in  general  to  be  presumed 
until  the  contrary  be  proved ;  4  B.  &  C.  247 ; 
1  Saund.  242,  n.  2  ;  1  T.  R.  Ill,  544 ;  1 
East,  R.  563 ;  2  East,  R.  436 ;  2  New  Rep. 
335  ;  Bull.  N.  P.  8 ;  except  in  those  cases 
where  the  occasion  prima  facie  exouses  the 
publication.  4  B.  &  C.  247.  See  14  Serg. 
&  Rawle,  359 :  Stark,  on  Slander,  201. 

See,  generally,  Com.  Dig.  tit.  Action 
upon  the  case  for  Defamation ;  Bac.  Abr. 
Slander ;  1  Vin.  Abr.  187 :  1  Phill.  Ev. 
oh.  8;  Yelv.  28,  n.;  Doctr.  Plac.  53; 
Holt's  Law  of  Libels ;  Starkie  on  Slander ; 
Ham.  N.  P.  ch.  2,  s.  3. 

SLANDERER.  A  calumniator,  who 
maliciously  and  without  reason  imputes  a 
crime  or  fault  to  another,  of  which  he  is 
innocent. 

2.  For  this  offence,  when  the  slander  is 
merely  verbal,  the  remedy  is  an  action  on 
the  case  for  damages ;  when  it  is  reduced 
to  writing  or  printing,  it  is  a  libel,  (q.  v.) 

SLAVE.  A  man  who  is  by  law  de- 
prived of  his  liberty  for  life,  and  becomes 
the  property  of  another. 

2.  A  slave  has  no  political  rights,  and 
generally  has  no  civil  rights.  He  can  enter 
into  no  contract,  unless  specially  authorised 
by  law;  what  he  acquires  generally,  be- 
longs to  his  master.  The  children  of 
female  slaves  follow  the  condition  of  their 
mothers,  and  are  themselves  slaves. 

3. — In  Maryland,  Missouri  and  Virginia 
slaves  are  declared  by  statute  to  be 
personal  estate,  or  treated  as  such.  Anth. 
Shep.  To.  428,  494;  Misso.  Laws,  558. 
In  Kentucky,  the  rule  is  different,  and  they 
are  considered  real  estate.  1  Kty.  Rev 
Laws,  566 ;  1  Dana's  R.  94. 
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4.  In  general  a  slave  is  considered  a 
thing  and  not  a  person ;  but  sometimes  he 
is  considered  as  a  person ;  as  when  he  com- 
mits a  crime ;  for  example,  two  white  persons 
and  a  slave  can  commit  a  riot.  1  McCord, 
534.     See  Person. 

5.  A  slave  may  acquire  his  freedom  in 
various  ways:  1.  By  manumission,  by  deed 
or  writing,  which  must  be  made  according 
to  the  laws  of  the  state  where  the  master 
then  acts.  1  Penn.  10 ;  1  Eand.  15.  The 
deed  may  be  absolute  which  gives  immediate 
freedom  to  the  slave,  or  conditional  giving 
him  immediate  freedom,  and  reserving  a 
right  of  service  for  a  time  to  come ;  6  Rand. 
652 ;  or  giving  him  his  freedom  as  soon  as 
a  certain  condition  shall  have  been  fulfilled. 
2  Root,  864  ;  Coze,  4.  2.  By  manumis- 
sion by  will.  When  there  is  an  express 
emancipation  by  will,  the  slave  will  be  free, 
and  the  testator's  real  estate  shall  be 
charged  with  the  payment  of  his  debts,  if 
there  be  not  enough  personal  property  with- 
out the  sale  of  the  slaves.  9  Pet.  461. 
See  Harper,  R.  20.  The  manumission  by 
will  may  be  implied,  as,  where  the  master 
devises  property  real  or  personal  to  his  slave. 
2  Pet.  670 ;  5  Har.  &  J.  190.  3:  By  the 
removal  of  the  slave  with  the  consent  of  the 
master,  animo  morarldi,  into  one  of  the 
United  States  where  slavery  is  forbidden 
by  law ;  2  Mart.  Lo.  Rep.  N.  J.  401 ;  or 
when  he  sojourns  there  longer  than  is  al- 
lowed by  the  law  of  the  state.  7  S.  &  R. 
378  ;  1  Wash.  C.  C.  Rep.  499.  Vide  Stroud 
on  Slavery ;  Bouv.  Inst.  Index,  h.  t.;  and  as 
to  the  rights  of  one  who,  being  free,  is 
held  as  a  slave,  2  Gilman,  1 ;  3  Teates, 
240. 

Slave  trade,  criminal  law.  The  infa- 
mous traffic  in  human  flesh,  which  though  not 
prohibited  by  the  law  of  nations,  is  now  for- 
bidden by  the  laws  and  treaties  of  most  ci- 
vilized states. 

2.  By  the  constitution  of  the-  United 
States,  art.  1,  8.  9,  it  is  provided,  that  the 
"  migration  or  importation  of  such  persons 
as  any  of  the  states  now  existing  (in  1789,) 
shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  congress,  prior  to  the  year 
one  thousand  eight  hundred  and  eight." 
Previously  to  that  date  several  laws  were 
enacted,  which  it  is  not  within  the  plan  of 
this  work  to  cite  at  large  or  to  analyze  ; 
they  are  here  referred  to,  namely  ;  act  of 
1794,  c.  11, 1  Story's  Laws  U.  S.  319  ;  act 
of  1800,  c.  51,  1  Story's  Laws  U.  S.  780  ; 
not  of  1803,  c.  63,  2  Story's  Laws  U.  S. 


886;  act  of  1807,  c.  77,  2  Story's  Laws  U. 
S.  1050  ;  these  several  acts  forbid  citizens 
of  the  United  States,  under  certain  circum- 
stances, to  equip  or  build  vessels  for  the 
purpose  of  carrying  on  the  slave  trade,  and 
the  last  mentioned  act  makes  it  highly  penal 
to  import  slaves  into  the  United  States  after 
the  first  day  of  January,  1808.  The  act 
of  1818,  c.  86,  3  Story's  Laws  U.  S.  1698  ; 
the  act  of  1819,  c.  224,  3  Story's  Laws  V. 
S.  1752 ;  and  the  act  of  1820,  c.  113,  3 
Story's  Laws  U.  S.  1798,  contain  further 
prohibition  of  the  slave  trade,  and  punish 
the  violation  of  their  several  provisions  with 
the  highest  penalties  of  the  law.  Vide, 
generally,  10  Wheat.  R.  66 ;  2  Maaon,  R. 
409  ,  1  Acton,  240  ;  1  Dodson,  81,  91, 
95 ;  2  Dodson,  238  ;  6  Mass.  R.  358 ;  2 
Cranch,  336  ;  3  Dall.  R.  297 ;  1  Wash.  C. 
C.  Rep.  522  ;  4  Id.  91 ;  3  Mason,  R.  175 ; 
9  Wheat.  R.  391  j  6  Cranch,  330;  5 
Wheat.  R.  338 ;  8  Id.  380  ;  10  Id.  312  ; 
1  Kent,  Com.  191. 

SLAVERY.  The  state  or  condition  of  a 
slave. 

2.  Slavery  exists  in  most  of  the  southern 
states.  In  Pennsylvania,  by  the  act  of 
March,  1780,  for  the  gradual  abolition  of 
slavery,  it  has  been  almost  entirely  removed; 
in  Massachusetts  it  was  held,  soon  after  the 
Revolution,  that  slavery  had  been  abolished 
by  their  constitution ;  4  Mass.  128  7  in  Con- 
necticut, slavery  has  been  totally  extin- 
guished by  legislative  provisions ;  Reeve's 
JDom.  Rel.  340 ;  the  states  north  of  Dela- 
ware, Maryland  and  the  river  Ohio,  may  be 
considered  as  free  states,  where  slavery  is 
not  tolerated.  Vide  Stroud  on  Slavery  ;  2 
Kent,  Com.  201 ;  Rutherf.  Inst  238. 

SMUGGLING.  The  fraudulent  taking 
into  a  country,  or  out  of  it,  merchandise 
which  is  lawfully  prohibited.  Bac.  Ab. 
h.  t. 

SO  HELP  YOU  GOD.  The  for- 
mula at  the  end  of  a  common  oath,  as  ad- 
ministered to  a  witness  who  testifies  in 
chief. 

SOCAGE,  Eng.  law.  A  tenure  of  lands 
by  certain  inferior  services  in  husbandry, 
and  not  knight's  service,  in  lieu  of  all  other 
services.    Litt.  sect.  117. 

SOGER.  The  father  of  one's  wife ;  a 
father-in-law. 

SOCIDA,  civ.  law.  This  is  the  name 
of  a  contract  by  which  one  man  delivers  to 
another,  either  for  a  small  recompense,  or 
for  a  part  of  the  profits,  certain  animals,  on 
condition  that  if  any  of  them  perish  they 
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shall  be  replaced  by  the  bailer,  or  he  shall 
pay  their  value. 

2.  This  is  a  contract  of  hiring,  with  this 
condition,  that  the  bailee  takes  upon  him  the 
risk  of  the  loss  of  the  thing  hired.  Wolff. 
\  638. 

SOCIETAS  LEONINA.  Among  the 
Roman  lawyers  this  term  signified  that  kind 
of  society  or  partnership  by  which  the  entire 
profits  should  belong  to  some  of  the  part- 
ners in  exclusion  of  the  rest. 

2.  It  was  so  called  in  allusion  to  the 
fable  of  the  lion  and  other  animals,  who  hav- 
ing entered  into  partnership  for  the  purpose 
of  hunting,  the  lion  appropriated  all  the  prey 
to  himself.  Dig.  17, 2,  29, 2 ;  Poth.  Traite* 
de  Socrete,  n.  12.  See  2  McCord's  R.  421 : 
6  Pick.  372. 

SOCIETE  EN  COMMENDITE.  This 
term  is  borrowed  from  the  laws  of  France, 
and  is  used  in  Louisiana;  the  societt  en 
commendite,  or  partnership  in  commendam, 
is  formed  by  a  contract,  by  which  one  per- 
son or  partnership  agrees  to  furnish  another 
person  or  partnership  a  certain  amount, 
either  in  property  or  money,  to  be  employed 
by  the  person  or  partnership  to  whom  it  is 
furnished,  in  his  or  their  own  name  or  firm, 
on  condition  of  reoeiving  a  share  in  the 
•profits,  in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses  and 
expenses  to  the  amount  furnished  and  no 
more.  Civ.  Code  of  Lo.  art.  2810  ;  Code 
de  Comm.  26,  33  ;  4  Pard.  Dr.  Com.  n. 
1027 j  Dall.  Diet,  mots  Sooi6te  Commer- 
ciale,  n.  166.  Vide  Commendam;  Partner- 
ship. 

SOCIETY.  A  society  is  a  number  of 
persons  united  together  by  mutual  consent, 
in  order  to  deliberate,  determine,  and  act 
jointly  for  some  common  purpose. 

2.  Societies  are  either  incorporated 
and  known  to  the  law,  or  unincorporated,  of 
which  the  law  does  not  generally  take  notice. 

3.  By  civil  society  is  usually  under- 
stood a  state,  (q.  v.)  a  nation,  (q.  v.)  or  a 
body  politic,  (q.  v.)  Rutherf.  List.  c.  1  and  2. 

4.  In  the  civil  law,  by  society  is  meant 
a  partnership.  Inst.  3,  26 ;  Dig.  17,  2 j 
Code,  4,37. 

SODOMITE.  One  who  has  been  guilty 
of  sodomy.  Formerly  such  offender  was 
punished  with  great  severity,  and  was  de- 
prived of  the  power  of  making  a  will. 

SODOMY,  crim.  law.  The  crime  against 
nature,  committed  either  with  man  or  beast. 

2.  It  is  a  crime  not  fit  to  be  named  ; 
peccatum  illud  horrible,  inter  christianos 


non  nominandum.  4  Bl.  Com.  215  ;  1  East, 
P.  C.  480,  487 ;  Bac.  Ab.  h.  t.;  Hawk.  b. 
1,  c.  4  ;  1  Hale,  669 ;  Com.  Dig.  Justices, 
S  4 j  Russ.  &  Ry.  331. 

3.  This  crime  was  punished  with  great 
severity  by  the  civil  law.  Nov.  141  j  Nov. 
77  j  Inst.  4, 18,  4.  See  1  Russ.  on  Cr. 
568 ;  R.  &  R.  C.  C.  331,  412 ;  1  East,  P. 
C.  437. 

SOIL.  The  superficies  of  the  earth  on 
which  buildings  are  erected,  or  may  be 
erected. 

2.  The  soil  is  the  principal,  and  the 
building,  when  erected,  is  the  accessory. 
Vide  Dig.  6, 1,  49. 

SOIT  DROIT  FAIT  AL  PARTIE, 
Eng.  law.  Let  right  be  done  to  the  party. 
This  phrase  is  written  on  a  petition  of  right, 
and  subscribed  by  the  king.  See  Petition 
of  right. 

SOKEMANS,  Eng.  law.  Those  who 
held  their  land  in  socage.  2  Bl.  Com. 
100. 

SOL  ARES,  Spanish  law.  Lots  of  ground. 
This  term  is  frequently  found  in  grants  from 
the  Spanish  government  of  lands  in  Ame- 
rica.    2  White's  Coll.  474. 

SOLD  NOTE,  contracts.  The  name  of 
an  instrument  in  writing,  given  by  a  broker 
to  a  buyer  of  merchandise,  in  which  it  is 
stated  that  the  goods  therein  mentioned 
have  been  sold  to  him.  1  Bell's  Com.  5th 
ed.  435  ;  Story  on  Ag.  §  28.  Some  confu- 
sion may  be  found  in  the  books  as  to  the 
name  of  these  notes;  they  are  sometimes 
called  bought  notes,  (q.  v.) 

SOLDIER.  A  military  man ;  a  private 
in  the  army. 

2.  The  constitution  of  the  United  States, 
amendm.  art.  3,  directs  .that  no  soldier 
shall,  in  time  of  peace,  be  quartered  in  any 
house,  without  the  consent  of  the  owner j 
nor  in  time  of  war,  but  in  a  manner  to  be 
prescribed  by  law. 

SOLE..  Alone,  single ;  used  in  contra- 
distinction to  joint  or  married.  A  sole 
tenant,  therefore,  is  one  who  holds  lands  in 
his  own  right,  without  being  joined  with 
any  other.  A  feme  sole  is  a  single  woman ; 
a  sole  corporation  is  one  composed  of  only 
one  natural  person. 

SOLEMNITY.  The  formality  establish- 
ed by  law  to  render  a  contract)  agreement, 
or  other  act  valid. 

2.  A  marriage,  for  example,  would  not 
be  valid  if  made  in  jest,  and  without  solem- 
nity. Vide  Montage,  and  Dig.  4,  1,  7; 
Id.  45, 1, 30. 
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SOLICITATION  OF  CHASTITY.  The 

asking  a  person  to  commit  adultery  or  for- 
nication. 

2.  This,  of  itself,  is  not  an  indictable 
offence.  Salk.  382  ;  2  Chit  Pr.  478.  The 
contrary  doctrine,  however,  has  been  held 
in  Connecticut.     7  Conn.  Rep.  267. 

3.  In  England,  the  bare  solicitation  of 
chastity  is  punished  in  the  ecclesiastical 
courts.  2  Chit.  Pr.  478.  Vide  Str.  1100 ; 
10  B$od.  384 ;  Sayer,  33 ;  1  Hawk.  ch.  74; 
2  Ld.  Raym.  809. 

4.  The  civil  law  punished  arbitrarily  the 
person  who  solicited  the  chastity  of  another. 
Dig.  47, 11, 1.  Vide  To  persuades  3  Phill. 
R.  508. 

SOLICITOR.  A  person  whose  business 
is  to  be  employed  in  the  care  and  manage- 
ment of  suits  depending  in  courts  of  chancery. 

2.  A  solicitor,  like  an  attorney,  (q.  v.) 
will  be  required  to  act  with  perfect  good 
faith  towards,  his  clients.  He  must  conform 
to  the  authority  given  him.  It  is  said  that 
to  institute  a  suit  he  must  have  a  speoial 
authority,  although  a  general  authority  will 
be  sufficient  to  defend  one.  The  want  of  a 
written  authority  may  subject  him  to  the 
expenses  incurred  in  a  suit.  3  Mer.  R.  12 ; 
Hov.  Fr.  ch.  2,  p.  28  to  61.  Vide  1  Phil. 
Ev.  102 ;  19  Vin.  Ab.  482 ;  7  Com.  Dig. 
357;  8  Com.  Dig.  985 ;  2  Chit.  Pr.  2.  See 
Attorney  at  law;  Counsellor  at  law;  Proctor. 

Solicitor  of  the  treasury.  The  title 
of  one  of  the  officers  of  the  United  States, 
created  by  the  act  of  May  29,  1830,  4 
Sharsw.  cont.  of  Story,  L.  U.  S.  2206, 
which  prescribes  his  duties  and  his  rights. 

2. — 1.  His  powers  and  duties  are,  1. 
Those  which  were  by  law  vested  and  re- 
quired from  the  agent  of  the  treasury  of 
the  United  States.  2.  Those  which  there- 
tofore belonged  to  the  commissioner,  or  act- 
ing commissioner  of  the  revenue,  as  relate 
to  the  superintendence  of  the  collection  of 
outstanding  direct  and  internal  duties.  8. 
To  take  charge  of  all  lands  which  shall  be 
conveyed  to  the  United  States,  or  set  off  to 
them  in  payment  of  debts,  or  which  are 
vested  in  them  by  mortgage  or  other  secu- 
rity ;  and  to  release  such  lands  which  had, 
at  the  passage  of  the  act,  become  vested  in 
the  United  States,  on  payment  of  the  debt 
for  which  they  were  received.  4.  Gene- 
rally to  superintend  the  collection  of  debts 
'flue  to  the  United  States,  and  receive  state- 
ments from  different  officers  in  relation  to 
suits  or  actions  commenced  for  the  recovery 
of  the  same.     5.   To  instruct  the  district 


attorneys,  marshals,  and  clerks  of  the  cir- 
cuit and  district  courts  of  the  United  States, 
in  all  matters  and  proceedings  appertaining 
to  suits  in  which  the  United  States  are  a 
party  or  interested,  and  to  cause  them  to 
report  to  him  any  information  he  may  re- 
quire in  relation  to  the  same.  6.  To  report 
to  the  proper  officer  from  whom  the  evidence 
of  debt  was  received,  the  feet  of  its  having 
been  paid  to  him,  and  also  all  credits  which 
have  by  due  course  of  law  been  allowed  on 
the  same.  7.  To  make  rules  for  the  go- 
vernment of  collectors,  district  attorneys 
and  marshals,  as  may  be  requisite.  8.  To 
obtain  from  the  district  attorneys  full  ac- 
counts of  all  suits  in  their  hands,  and  submit 
abstracts  of  the  same  to  congress. 

3. — 2.  His  rights  are,  1.  To  call  open 
the  attorney-general  of  the  United  States 
for  advice  and  direction  as  to  the  manner 
of  conducting  the  suite,  proceedings  and 
prosecutions  aforesaid.  2.  To  receive  a 
salary  of  three  thousand  five  hundred  dol- 
lars per  annum.  3.  To  employ,  with  the 
approbation  of  the  secretary  of  the  treasury, 
a  clerk,  with  a  Balary  of  one  thousand  five 
hundred  dollars ;  and  a  messenger,  with  a 
salary  of  five  hundred  dollars.  To  receive 
and  send  all  letters,  relating  to  the  business 
of  his  office,  free  of  postage. 

SOLIDO,  IN,  civil  law.  In  solido,  is  a 
term  used  to  designate  those  contracts  in 
which  the  obligors  are  bound,  jointly  and  se- 
verally, or  in  which  several  obligees  are  each 
entitled  to  demand  the  whole  of  what  is  due. 

2. — 1.  There  is  an  obligation  in  solido 
on  the  part  of  debtors,  when  they  are  all 
obliged  to  the  same  thing,  so  that  each  may 
be  compelled  to  pay  the  whole,  and  when 
the  payment  which  is  made  by  one  of  them, 
exonerates  the  others  towards  the  creditor. 

3. — 2.  The  obligation  is  in  solido,  or 
joint  and  several  between  several  creditors, 
when  the  title  expressly  gives  to  each  of 
them  the  right  of  demanding  payment  of  the 
total  of  what  is  due,  and  when  the  payment 
to  any  one  of  them  discharges  the  debtor. 
Civ.  Code  of  La.  2083, 2086 ;  Merl.  Repert. 
h.  t. ;  Domat,  Index,  h.  t.     See  In  solido. 

SOLITARY  IMPRISONMENT.  The 
punishment  of  separate  confinement.  This 
has  been  adopted  in  Pennsylvania,  with 
complete  success.    Vide  Penitentiary. 

SOLUTION,  civil  law.    Payment. 

2.  By  this  term,  is  understood,  every 
species  of  discharge  or  liberation,  which  is 
called  satisfaction,  and  with  which  the  cre- 
ditor is  satisfied.     Dig.  46,  3,  54 ;  Code  8, 
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43, 17 ;  Inst.  3,  30.  This  term  has  rather 
a  reference  to  the  suhstanoe  of  the  obliga- 
tion, than  to  the  numeration  or  counting  of 
the  money.  Dig.  50,  16, 176.  Vide  Via- 
charge  of  a  contract, 

SOLVENCY.  The  state  of  a  person  who 
is  able  to  pay  all  his  debts ;  the  opposite 
of  insolvency*  (q.  y.) 

SOLVENT.  One  who  has  sufficient  to 
pay  his  debts,  and  all  obligations.  Pig.  50, 
16, 114. 

SOLVERE.  To  upbind ;  to  untie ;  to 
release ;  to  pay ;  solvere  dicimus  eum  qui 
fecit  quod  facere  promisit.  1  Bouv,  Inst. 
n.  807. 

SOLVIT  AD  DIEM,  pleading.  The 
name  of  a  plea  to  an  action  on  a  bond,  or 
other  obligation  to  pay  money,  by  which  the 
defendant  pleads  that  he  paid  the  money  on 
the  day  it  was  due.  Vide  1  Stra.  652 ; 
Hep.  Temp.  Hardw.  133 ;  Com.  Dig. 
Pleader,  2  W  29. 

2.  This  plea  ought  to  conclude  with  an 
averment,  and  not  to  the  oountry.  1  Sid. 
215;  12  John.  R.  253 ;  vide  2  Phil.  Ev. 
92 ;  Coxe,  R.  467. 

Solvit  post  diem,  pleading.  The  name 
of  a  special  plea  in  bar  to  an  action  of  debt 
on  a  bond,  by  which  the  defendant  asserts 
that  he  paid  the  money  after  the  day  it  be- 
came due.  1  Ohit.  PI.  480,  555 ;  2  Phil. 
Ev.  93. 

SOMNAMBULISM,  med.  juris.  Sleep 
walking. 

2.  This  is  sometimes  an  inferior  species 
of  insanity,  the  patient  being  unconscious 
of  what  be  is  doing.  A  case  is  mentioned 
of  a  monk  who  was  remarkable  for  simpli- 
city, candor  and  probity,  while  awake,  but 
who  during  his  sleep  in  the  night,  would 
steal,  rob,  and  even  plunder  the  dead.  An- 
other case  is  related  of  a  pious  clergyman, 
who  during  his  sleep,  would  plunder  even 
his  own  church.  And  a  case  occurred  in 
Maine,  where  the  somnambulist  attempted 
to  hang  himself,  but  fortunately  tied  the 
rope  to  his  feet,  instead  of  his  neck.  Ray. 
Med.  Jur.  §  294. 

3.  It  is  evident,  that  if  an  act  should  be 
done  by  a  sleep  walker,  while  totally  uncon- 
scious of  his  act,  he  would  not  be  liable  to  pun- 
ishment, because  the  intention  (q.  v.)  and  will 
(q.  v.)  would  be  wanting.  Take,  for  example, 
the  following  singular  case :  A  monk  late  one 
evening,  in  the  presence  of  the  prior  of  the 
convent,  while  in  a  state  of  somnambulism, 
entered  the  room  of  the  prior,  his  eyes  open 
but  fixed,  his  features  contracted  into  a 


frown,  and  with  a  knife  in  his  hand.  He 
walked  straight  up  to  the  bed,  as  if  to  as- 
certain if  the  prior  were  there,  and  then  gave 
three  stabs,  which  penetrated  the  bed  clothes, 
and  a  mat  which  served  for  the  purpose  of 
a  mattress;  ha  returned  with  an  air  of 
satisfaction,  and  his  features  relaxed.  On 
being  questioned  the  next  day  by  the  prior 
as  to  what  he  had  dreamed  the  preceding 
night,  the  monk  confessed  he  had  dreamed 
that  his  mother  had  been  murdered  by  the 
prior,  and  that  her  spirit  had  appeared  to 
him  and  cried  for  vengeance,  that  he  was 
transported  with  fury  at  the  sight,  and  ran 
directly  to  stab  the  assassin :  that  shortly 
after  he  awoke  covered  with  perspiration, 
and  rejoiced  to  find  it  was  only  a  dream. 
Oeorget,  Des  Maladies  Mentales,  127. 

4.  A  similar  case  occurred  in  England, 
in  the  last  century.  Two  persons,  who  had 
been  hunting  in  the  day,  slept  together  at 
night ;  one  of  them  was  renewing  the  chase 
in  his  dream,  and,  imagining  himself  present 
at  the  death  of  the  stag,  cried  out  aloud, 
"I'll  kill  him!  I'll  kill  him !"  The  other, 
awakened  by  the  noise,  got  out  of  bed,  and, 
by  the  light  of  the  moon,  saw  the  sleeper 
give  several  deadly  stabs,  with  a  knife,  on 
the  part  of  the  bed  his  companion  had  just 
quitted.  Hervey's  Meditations  on  the  Night, 
note  35 ;  Guy,  Med.  Jur.  265. 

SON,  kindred.  An  immediate  male  de- 
scendant. In  its  technical  meaning  in 
devises,  this  is  a  word  of  purchase,  but  the 
testator  may  make  it  a  word  of  descent. 
Sometimes  it  is  extended  to  more  remote 
descendants. 

Son  assault  demesne,  pleading.  His 
own  first  assault.  A  form  of  a  plea  to 
justify  an  assault  and  battery,  by  which  the 
defendant  asserts  that  the  plaintiff  com- 
mitted an  assault  upon  him,  and  the  de- 
fendant merely  defended  himself. 

2.  When  the  plea  is  supported  by  evi- 
dence, it  is  a  sufficient  justification,  unless 
the  retaliation  by  the  defendant  were  ex- 
cessive, and  bore  no  proportion  to  the 
necessity,  or  to  the  provocation  received. 
1  East,  P.  C.  406 ;  1  Chit.  Pr.  595. 

Son-in-law,  in  Latin  called  gener.  The 
husband  of  one's  daughter. 

SOUND  MIND.  That  state  of  a  man's 
mind  which  is  adequate  to  reason  and  comes 
to  a  judgment  upon  ordinary  subjects,  like 
other  rational  men. 

2.  The  law  presumes  that  every  person 
who  has  acquired  his  full  age  is  of  sound 
mind,  and  consequently  competent  to  make 
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contracts  and  perform  all  his  civil  duties ; 
and  he  who  asserts  to  the  contrary  must 
prove  the  affirmation  of  his  position  by 
explicit  evidence,  and  not  by  conjectural 
proof.  2  Hagg  Eccl.  R.  434 ;  3  AddauM* 
R.  86 ;  8  Watts,  R.  66 ;  Ray,  Med.  Jur. 
§  92 ;  3  Curt.  Eccl.  R.  671.  Vide  Unsound 
mind. 

SOUNDING  IN  DAMAGES.  When 
an  action  is  brought,  not  for  the  recovery 
of  lands,  goods,  or  sums  of  money,  (as  is 
the  case  in  real  or  mixed  actions,  or  the 
personal  action  of  debt  or  detinue,)  but  for 
damages  only,  as  in  covenant,  trespass,  &c, 
the  action  is  said  to  be  sounding  in  damages. 
Steph.  PL  126, 127. 

SOUNDNESS.  In  usual  health  ;  with- 
out any  permanent  disease.  1  Can*.  & 
Marsh.  291.  To  create  unsoundness,  it  is 
requisite  that  the  animal  should  not  be 
useful  for  the  purpose  for  which  he  is 
bought,  and  that  inability  to  be  so  useful 
should  arise  from  disease  or  accident.  2 
M.  &  Rob.  137 ;  9  M.  &  W.  670 ;  2  M.  & 
Rob.  113. 

.2.  In  the  sale  of  slaves  and  animals 
they  are  sometimes  warranted  by  the  seller 
to  be  sound,  and  it  becomes  important  to 
ascertain  what  is  soundness.  Roaring; 
(q.  v.)  a  temporary  lameness,  which  ren- 
ders a  horse  less  fit  for  service ;  4  Campb. 
271 ;  sed  vide  2  Esp.  Cas.  573 j  a  cough, 
unless  proved  to  be  of  a  temporary  nature ; 
2  Chit.  R.  245,  416  ;  and  a  nerved  horse, 
have  been  held  to  be  unsound.  But  crib- 
biting  is  not  a  breach  of  a  general  warranty 
of  soundness.     Holt,  Cas.  630. 

3.  An  action  on  the  case  is  the  proper 
remedy  for  a  verbal  warrant  of  soundness. 
1  H.  Bl.  R.  17 ;  3  Esp.  82 ;  9  B.  &  Cr. 
259 ;  2  Dow.  &  Ry.  10 ;  1  Bing.  344 ;  5 
Dow.  &  R.  164 ;  1"  Taunt.  566 ;  7  East, 
274  ;  Bac.  Ab.  Action  on  the  Case,  E. 

SOURCES  OP  THE  LAW.  By  this 
expression  is  understood  the  authority  from 
which  the  laws  derive  their  force. 

2.  The  power  of  making  all  laws  is  in 
the  people  or  their  representatives,  and 
none  can  have  any  force  whatever,  which  is 
derived  from  any  other  source.  But  it  is 
not  required  that  the  legislator  shall  ex- 
pressly pass  upon  all  laws,  and  give  the  sanc- 
tion of  his  seal,  before  they  can  have  life 
or  existence.  The  laws  are  therefore  such 
as  have  received  an  express  sanction,  and 
such  as  derive  their  force  and  effect  from 
implication.  The  first,  or  express,  are  the 
sonstitution  of  the  United  States,  and  the 


treaties  and  acts  of  the  legislature  which 
have  been  made  by  virtue  of  the  authority 
vested  by  the  constitution.  To  these  must 
be  added  the  constitution  of  the  state  and 
the  laws  made  by  the  state  legislature,  or  bj 
other  subordinate  legislative  bodies,  by  vir- 
tue of  the  authority  conveyed  by  such  con- 
stitution. The  latter,  or  tacit,  received  their 
effect  by  the  general  use  of  them  by  the 
people,  when  they  assume  the  name  of  cus- 
toms ;  by  the  adoption  of  rules  by  the  courts 
from  systems  of  foreign  laws. 

3.  The  express  laws,  are  first,  the  con- 
stitution of  the  United  States  ;  secondly, 
the  treaties  made  with  foreign  powers; 
thirdly,  the  acts  of  congress ;  fourthly,  the 
constitutions  of  the  respective  states ;  fifthly, 
the  laws  made  by  the  several  state  legisla- 
tures ;  sixthly,  laws  made  by  inferior  legis- 
lative bodies,  such  as  the  councils  of  muni- 
cipal corporations,  and  general  rules  made 
by  the  courts. 

4. — 1.  The  constitution  is  an  act  of  the 
people  themselves,  made  by  their  represen- 
tatives elected  for  that  purpose.  It  is  the 
supreme  law  of  the  land,  and  is  binding  on 
all  future  legislative  bodies,  until  it  shall 
be  altered  by  the  authority  of  the  people, 
in  the  manner  provided  for  in  the  instru- 
ment itself,  and  if  an  act  be  passed  con- 
trary to  the  provisions  of  the  constitution, 
it  is,  ipso  facto,  void.  2  Pet.  522;  12 
Wheat.  270  ;  2  Dall.  309 ;  3  Dall.  386  3  4 
Dall.  18 ;  6  Cranch,  128. 

5. — 2.  Treaties  made  under  the  autho- 
rity of  the  constitution  are  declared  to  be  the 
supreme  law  of  the  land,  and  therefore  obli- 
gatory on  courts.  1  Cranch,  103.  See  Treaty. 

6. — 3.  The  acts  and  resolutions  of  con- 
gress enacted  constitutionally,  are  of  course 
binding  as  laws,  and  require  no  other  ex- 
planation. 

7. — 4.  The  constitutions  of  the  respec- 
tive states,  if  not  opposed  to  the  provisions 
of  the  constitution  of  the  United  States,  are 
of  binding  force  in  the  states  respectively, 
and  no  act  of  the  state  legislature  has  any 
force  which  is  made  in  contravention  of  the 
state  constitution. 

8.-— 5.  The  laws  of  the  several  states, 
constitutionally  made  by  the  state  legisla- 
tures, have  full  and  complete  authority  in 
the  respective  states. 

9. — 6.  Laws  are  frequently  made  by 
inferior  legislative  bodies  which  are  autho- 
rized by  the  legislature  j  such  are  the  muni- 
cipal councils  of  cities  or  boroughs.  Their 
laws  are  generally  known  by  the  name  of 
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ordinances,  and,  when  lawfully  ordained, 
they  are  binding  on  the  people.  The  courts, 
perhaps  by  a  necessary  usurpation,  have 
been  in  the  practice  of  making  general 
rules  and  orders,  which  sometimes  affect 
suitors  and  parties  as  much  as  the  most 
regular  laws  enacted  by  congress.  These 
apply  to  all  future  cases.  There  are  also 
rules  made  in  particular  cases  as  they  arise, 
but  these  are  rather  decrees  or  judgments 
than  laws. 

10.  The  tacit  laws,  which  derive  their 
authority  from  the  consent  of  the  people, 
without  any  legislative  enactment,  maybe 
subdivided  into 

1st.  The  common  law,  which  is  derived 
from  two  sources,  the  common  law  of  Eng- 
land, and  the  practice  and  decisions  of  our 
own  courts.  It  is  very  difficult,  in  many 
cases,  to  ascertain  what  is  this  common  law, 
and  it  is  always  embarrassing  to  the  courts. 
Kirl.  Rep.  Pref.  In  some  states,  it  has 
been  enacted  that  the  common  law  of  Eng- 
land shall  be  the  law,  except  where  the 
same  is  inconsistent  with  our  constitutions 
and  laws.     See  Law. 

2d.  Customs  which  have  been  generally 
adopted  by  the  people,  have  the  force  of  law. 

3d.  The  principles  of  the  Roman  law, 
being  generally  founded  in  superior  wisdom, 
have  insinuated  themselves  into  every  part 
of  the  law.  Many  of  the  refined  rules 
which  now  adorn  the  common  law  appear 
there  without  any  acknowledgment  of  their 
paternity,  and  it  is  at  this  source  that  some 
judges  dipt  to  get  the  wisdom  which  adorns 
their  judgments.  The  proceedings  of  the 
courts  of  equity  and  many  of  the  admirable 
distinctions  which  manifest  their  wisdom 
are  derived  from  this  source.  To  this  foun- 
tain of  wisdom  the  courts  of  admiralty  owe 
most  of  the  law  which  governs  in  admiralty 
oases. 

4th.  The  canon  law,  which  was  adopted 
by  the  ecclesiastical  courts,  figures  in  our 
laws  respecting  marriage,  divorces,  wills 
and  testaments,  executors  and  administra- 
tors and  many  other  subjects. 

5th.  The  jurisprudence^  or  decisions  of 
the  various  courts,  have  contributed  their 
full  share  of  what  makes  the  law.  These 
decisions  are  made  by  following  precedents, 
by  borrowing  from  the  sources  already 
mentioned,  and,  sometimes  by  the  less  ex- 
cusable disposition  of  the  judges  to  legislate 
on  the  bench. 

11.  The  monuments  where  the  common 
law  is  to  be  found,  are  the  records,  reports 


of  oases  adjudicated  by  the  courts,  and  the 
treatises  of  learned  men.  The  books  of 
reports  are  the  best  proof  of  what  is  the 
common  law,  but  owing  to  the  difficulty  of 
finding  out  any  systematic  arrangement, 
recourse  is  had  to  treatises  upon  the  various 
branches  of  the  law.  The  records,  owing 
to  their  being  kept  in  one  particular  place, 
and  therefore  not  generally  accessible,  are 
seldom  used. 

SOUS  SEING  PBIVE.  An  act  sous 
seingprivt,  in  Louisiana  and  by  the  French 
law,  is  an  act  or  contract  evidenced  by 
writing  under  the  private  signature  of  the 
parties  to  it.  The  term  is  used  in  opposition 
to  the  authentic  ad,  which  is  an  agreement 
entered  into  in  the  presence  of  a  notary  or 
other  public  officer. 

2.  The  form  of  the  instrumtnt  does  not 
give  it  its  character  so  much  as  the  fact  that 
it  appears  or  does  not  appear  to  have  been 
executed  before  the  officer.  7  N.  S.  548 ; 
5  N.  S.  196. 

3.  The  effect  of  a  sous  setng  privi  is 
not  the  same  as  that  of  the  authentic  act. 
The  former  cannot  be  given  in  evidence 
until  proved,  and,  unless  accompanied  *  by 
possession,  it  does  not,  in  general,  affect 
third  persons ;  6  N.  S.  429, 432  ;  the  latter, 
or  authentic  acts,  are  full  evidence  against 
the  parties  and  those  who  claim  under 
them.  8  N.  S.  132.  See  Act;  Authentic  act. 

SOUTH  CAROLINA.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  For  an  account  of  its 
colonial  history,  see  article  North  Carolina. 

2.  The  constitution  of  this  state  was 
adopted  the  third  day  of  June,  1790,  to 
which  two  amendments  have  been  made, 
one,  ratified  December  17,  1808,  and  the 
other,  December  19,  1816.  The  powers 
of  the  government  are  distributed  into  three 
branches,  the  legislative,  the  executiveyand 
the  judicial. 

3. — 1st.  The  legislative  authority  is 
vested  in  a  general  assembly,  which  consists 
of  a  senate  and  house  of  representatives. 

4. — 1.  The  senate  will  be  considered  with 
reference  to  the  qualifications  of  the  electors ; 
the  qualifications  of  the  members ;  the 
number  of  members ;  the  duration  of  their 
office,  and  the  time  of  their  election.  1. 
Every  free  white  man,  of  the  age  of  twenty* 
one  years,  being  a  citizen  of  this  state,  and 
having  resided  therein  two  years  previous 
to  the  day  of  election,  and  who  hath  a  free- 
hold of  fifty  acres  of  land,  or  a  town  lot,  of 
which  he  hath  been  legally  seised  and  pos- 
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sessed,  at  least  six  months  before  such  elec- 
tion, or,  not  having  such  freehold  or  town 
lot,  hath  been  a  resident  in  the  election 
district,  in  which  he  offers  to  give  his  vote, 
six  months  before  the  said  election,  and  hath 
paid  a  tax  the  preceding  year  of  three 
shillings  sterling  towards  the  support  of 
this  government,  shall  have  a  right  to  vote 
for  a  member  or  members,  to  serve  in  either 
branch  of  the  legislature,  for  the  election 
district  in  which  he  holds  snch  property,  or 
is  so  resident.  2.  No  person  shall  be  eligi- 
ble to  a  seat  in  the  senate,  unless  he  is  a 
free  white  man,  of  the  age  of  thirty  years, 
and  hath  been  a  citizen  and  resident  in 
this  state  five  years  previous  to  bis  election. 
If  a  resident  in  the  election  district,  he 
shall  not  be  eligible  unless  he  be  legally 
seised  and  {>ossessed  in  his  own  right,  of  a 
settled  freehold  estate  of  the  value  of  three 
hundred  pounds  sterling,  clear  of  debt.  If 
a  non-resident  in  the  election  district,  he 
shall  not  be  eligible  unless  he  be  legally 
seised  and  possessed  in  his  own  right,  of 
a  settled  freehold  estate  in  the  said  district, 
of  the  value  of  one  thousand  pounds  ster- 
ling, clear  of  debt.  8.  The  senate  is  com- 
posed of  one  member  from  each  district  as 
now  established  for  the  election  of  the  house 
of  representatives,  except  the  district 
formed  by  the  districts  of  the  parishes  of 
St.  Philip  and  St.  Michael,  to  which  shall 
be  allowed  two  senators  as  heretofore. 
Amend,  of  Dec.  17,  1808.  4.  They  are 
elected  for  four  years.  Ibid.  5.  The  election 
takes  place  on  the  second  Monday  in  Octo- 
ber.   Art.  1,  s.  10. 

5. — 2.  The  house  of  representatives  will 
be  eonsidered  in  the  same  order  which  has 
been  observed  in  considering  the  senate. 
I.-  The  qualification  of  electors  are  the  same 
as  those  of  electors  of  senators.  2.  No 
person  shall  be  eligible  to  a  seat  in  the 
house  of  representatives,  unless  he  is  a  free 
white  man,  of  the  age  of  twenty-one  years, 
and  hath  been  a  citizen  and  resident  in  this 
state  three  years  previous  to  his  election.  If 
a  resident  in  the  election  district,  he  shall 
not  be  eligible  to  a  seat  in  the  house  of 
representatives,  unless  he  be  legally  seised 
and  possessed  in  his  own  right,  of  a  settled 
freehold  estate  of  five  hundred  acres  of  land, 
and  ten  negroes  ;  or  of  a  real  estate,  of  the 
value  of  one  hundred  and  fifty  pounds  ster- 
ling, clear  of  debt.  If  a  non-resident,  he 
shall  be  legally  seised  and  possessed  of  a 
settled  freehold  estate  therein,  of  the  value 
of  five  hundred  pounds  sterling,  clear  of  debt. 


8.  The  house  consists  of  one  hundred  and 
twenty-four  members.  Amend,  of  Dec.  17, 
1808.  4.  The  members  are  elected  for 
two  years.  Art.  1,  «.  2.  5.  The  election 
is  at  the  same  time  that  the  election  of  sena- 
tors is  held. 

6. — 2.  The  executive  authority  is  vested 
in  a  governor,  and  in  oertain  cases,  a  lieu- 
tenant-governor. 

7. — 1.  Of  the  governor.  It  will  be  proper 
to  consider  his  qualifications ;  by  whom  he 
is  to  be  elected ;  when  to  be  elected ;  dura- 
tion of  office ;  and  his  powers  and  duties. 

1.  No  person  shall  be  eligible  to  the  office 
of  governor,  unless  he  hath  attained  the  age 
of  thirty  years,  and  hath  resided  within 
this  state,  and  been  a  citizen  thereof,  ten 
years,  and  unless  he  be  seised  and  possessed 
of  a  settled  estate  within  the  same,  in  his 
own  right,  of  the  value  of  fifteen  hundred 
pounds  sterling,  clear  of  debt.   Art.  2,  s.  2. 

2.  He  is  elected  by  the  senate  and  house  of 
representatives  jointly,  in  the  house  of 
representatives.  Art.  2,  sect.  1.  8.  He  is 
to  be  elected  whenever  a  majority  of  both 
houses  shall  be  present.  lb.  4.  He  is 
elected  for  two  years,  and  until  a  new  elec- 
tion shall  be  made.  Ibid.  5.  The  governor 
is  commander-in-chief  of  the  army  and  navy 
of  the  state,  and  of  the  militia,  except  when 
they  shall  be  called  into  the  actual  service  of 
the  United  States.  He  may  grant  reprieves 
and  pardons,  after  conviction,  except  in 
cases  of  impeachment,  and  remit  fines  and 
forfeitures,  unless  otherwise  directed  by  law 
— shall  cause  the  laws  tp  be  faithfully  exe- 
cuted iu  mercy — may  prohibit  the  exporta- 
tion of  provisions,  for  any  time  not  exoeeding 
thirty  days — may  require  information  from 
the  executive  departments — shall  recom- 
mend such  measures  as  he  may  deem  neces- 
sary, and  give  the  assembly  information  as 
to  the  condition  of  the  state— may  on 
extraordinary  occasions  convene  the  assem- 
bly, and  in  case  of  disagreement  between 
the  two  houses  with  respect  to  the  time  of 
adjournment,  adjourn  them  to  such  time  as 
he  shall  think  proper,  not  beyond  the  fourth 
Monday  in  the  month  of  November  then 
next  ensuing. 

8. — 2.  A  lieutenant-governor  is  to  be 
chosen  at  the  same  time,  in  the  same  manner, 
continue  in  office  for  the  same  period,  and 
be  possessed  of  the  same  qualifications  as 
the  governor.  Art.  2,  sect.  3.  In  case  of 
the  impeachment  of  the  governor,  or  his 
removal  from  office,  death,  resignation,  or 
absence  from  the  state,  the  lieutenant-gover- 
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nor  shall  succeed  to  his  office.  And  in  case 
of  the  impeachment  of  the  lieutenant-gover- 
nor, or  his  removal  from  office,  death,  resig- 
nation, or  absence  from  the  state,  the  presi- 
dent of  the  senate  shall  succeed  to  his 
office,  till  a  nomination  to  those  offices 
respectively  shall  be  made  by  the*  senate 
and  house  of  representatives,  for  the  remain- 
der of  the  time '  for  which  the  officer  so 
impeached,  removed  from  office,  dying, 
resigning,  or  being  absent,  was  elected. 
Art.  *,  s.  o. 

9 — 3.  The  judicial  power  shall  be  vested 
in  such  superior  and  inferior  courts  of  law 
and  equity,  as  the  legislature  shall,  from 
time  to  time,  direct  and  establish.  The 
judges  of  each  shall  hold  their  commissions 
during  good  behaviour ;  and  judges  of  the 
superior  courts  shall,  at  stated  times,  receive 
a  compensation  for  their  services,  which  shall 
neither  be  increased  nor  diminished  during 
their  continuance  in  office :  but  they  shall 
receive  no  fees  or  perquisites  of  office,  nor 
hold  any  other  office  of  profit  or  trust, 
under  this  state,  the  United  States,  or  any 
other  power.  Art.  3,  sect.  1.  The  judges 
are  required  to*  meet  at  such  times  and 
places,  as  shall  be  prescribed  by  the  act 
of  the  legislature,  and  sit  for  the  purpose 
of  hearing  and  determining  all  motions 
which  may  be  made  for  new  trials,  and  in 
arrest  of  judgment,  and  such  points  of  law 
as  may  be  submitted  to  them.  Amend,  of 
Dec.  19, 1816. 

SOVEREIGN.  A  chief  ruler  with 
supreme  power ;  one  possessing  sovereignty. 
(q.  v.)  It  is  also  applied  to  a  king  or  other 
magistrate  with  limited  powers. 

2.  In  the  United  States  the  sovereignty 
resides  in  the  body  of  the  people.  Vide 
Rutherf.  Inst.  282. 

Sovereign,  Eng.  law.  The  name  of  a 
gold  coin  of  Great  Britain  of  the  value  of 
one  pound  sterling. 

Sovereign  state.  One  which  governs 
itself  independently  of  any  foreign  power. 

SOVEREIGNTY.  The  union  and  ex- 
ercise of  all  human  power  possessed  in  a 
state  ;  it  is  a  combination  of  all  power ;  it 
is  the  power  to  do  everything  in  a  state 
without  accountability;  to  make  laws,  to 
execute  and  to  apply  them ;  to  impose  and 
collect  taxes,  and  levy  contributions;  to 
make  war  or  peace ;  to  form  treaties  of 
alliance  or  of  commerce  with  foreign 
nations,  and  the  like.  Story  on  the  Const. 
§207. 

2.    Abstractedly,  sovereignty  resides  in 


the  body  of  the  nation  and  belongs  to  the 
people.  But  these  powers  are  generally 
exercised  by  delegation. 

3.  When  analysed,  sovereignty  is  na- 
turally divided  into  three  great  powers; 
namely,  the  legislative,  the  executive,  and 
the  judiciary;  the  first  k  the  power  to 
make  new  laws,  and  to  correct  and  repeal 
the  old ;  the  second  is  the  power  to  execute 
the  laws  both  at  home  and  abroad ;  and  the 
last  is  the  power  to  apply  the  laws  to  parti* 
oular  facts;  to  judge  die  disputes  which 
arise  among  the  citizens,  and  to  punish 
crimes. 

4.  Strictly  speaking,  in  our  republican 
forms  of  government,  the  absolute  sove- 
reignty of  the  nation  is  in  the  people  of 
the  nation ;  (q.  v.)  and  the  residuary  sove- 
reignty of  each  state,  not  granted  to  any 
of  its  public  functionaries,  is  in  the  people 
of  the  state,  (q.  v.)  2  Dall.  471 ;  and  vide, 
generally,  2  Dall.  433,  455 ;  3  Dall.  93 ; 
1  Story,  Const.  §  208 ;  1  Toull.  n.  20 ; 
Merl.  Iteper.  h.  t. 

SPADONES,  civil  law.  Those  who,  on 
account  of  their  temperament,  or  some 
accident  they  have  suffered,  are  unable  to 
procreate.  Inst.  1,  II,  9;  Dig.  1,7,2, 
I ;  and  vide  Impotence. 

SPARSIM.  This  Latin  adverb  signifies 
scatteredly,  here  and  there,  in  a  scattered 
manner,  sparsedly,  dispersedly.  It  is  some- 
times used  in  law ;  for  example,  the  plain- 
tiff may  recover  the  place  wasted,  not  only 
where  the  injury  has  been  total,  but  where 
trees,  growing  sparsim  in  a  close,  are  cut. 
Bac.  Ab.  Waste,  M;  Brownl.  240;  Co 
Litt.  54,  a ;  4  Bouv.  Inst.  n.  3690. 

TO  SPEAK.  This  term  is  used  in  the 
English  law,  to  signify  the  permission  given 
by  a  court  to  the  prosecutor  and  defendant 
in  some  cases  of  misdemeanor,  to  agree 
together,  after  which  the  prosecutor  comes 
into  court  and  declares  himself  to  be  satis- 
fied ;  when  the  court  pass  a  nominal  sen- 
tence.    1  Chit.  Pr.  17. 

SPEAKER.  The  presiding  officer  of 
the  house  of  representatives  of  the  United 
States  is  so  called.  The  presiding  officer 
of  either  branch  of  the  state  legislatures 
generally  bears  this  name. 

SPEAKING  DEMURRER,  equity 
pleading.  One  which  contains  an  argument 
in  the  body  of  it ;  as,  for  instance,  when  a 
demurrer  says,  "  in  or  about  the  year  1770," 
which  is  upwards  of  twenty  years  before 
the  bill  filed.  2  Ves.  jr.  83 ;  S.  C.  4  Bro. 
C.  C.  254. 
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SPECIAL.  That  which  relates  to  a 
particular  species  or  kind,  opposed  to  gene- 
ral ;  as  special  verdict  and  general  verdict ; 
special  imparlance  and  general  imparlance ; 
special  jury,  or  one  selected  for  a  particular 
case,  and  general  jury;  special  issue  and 
general  issue,  &o. 

Special  agent.  A  special  agent  is  one 
whose  authority  is  confined  to  a  particular, 
or  an  individual  instance.  It  is  a  general 
rule,  that  he  who  is  invested  with  a  special 
authority,  must  act  within  the  bounds  of 
his  authority,  and  he  cannot  bind  his  prin- 
cipal beyond  what  he  is  authorized  to  do. 
2  Bouv.  Inst.  n.  1299;  2  John.  48;  1 
Wash.  C.  C.  174 ;  5  John.  48 ;  15  John. 
44 ;  8  Wend.  494. 

Special  assumpsit,  practice.  Where 
an  action  of  assumpsit  (q.  v.)  has  been 
brought  on  a  special  contract,  and  the 
plaintiff  declares  upon  it,  setting  out  its 
particular  language,  or  its  legal  effect.  It 
is  distinguished  from  a  general  assumpsit, 
where  the  plaintiff,  instead  of  setting  out 
the  particular  language,  or  effect  of  the 
original  contract,  declares  as  for  a  debt, 
arising  out  of  the  execution  of  the  con- 
tract, where  that  constitutes  the  debt.  3 
Bouv.  Inst.  n.  3426. 

Special  bail.  A  person  who  becomes 
specially  bound  to  answer  for  the  appear- 
ance of  another ;  the  recognizance  or  act 
by  which  such  person  thus  becomes  bound, 
is  also  called  special  bail.     Yide  Bail. 

Special  constable.  One  who  has  beon 
appointed  a  constable  for  a  particular  occa- 
sion, as  in  the  case  of  an  actual  tumult  or 
a  riot,  or  for  the  purpose  of  serving  a  par- 
ticular process. 

Special  damages.  Such  as  actually 
have  been  suffered,  and  are  not  implied  by 
law.  Vide  Damages,  Special ;  and  1  Chit. 
PI.  385 ;  Com.  Dig.  Action  on  the  case  for 
Defamation,  D  30,  G  11. 

Special  demurrer,  pleading.  One  which 
excepts  to  the  sufficiency  of  the  pleadings 
on  the  opposite  side,  and  shows  specifically 
the  nature  of  the  objection,  and  the  parti- 
cular ground  of  the  exception.  3  Bouv. 
Inst.  n.  3022.     See  Demurrer. 

Special  deposit.  A  deposit  made  of  a 
particular  thing  with  the  depositary :  it  is 
distinguished  from  an  irregular  deposit. 

2.  When  a  thing  has  been  specially 
deposited  with  a  depositary,  the  title  to  it 
remains  with  the  depositor,  and  if  it  should 
be  lost,  the  loss  will  fall  upon  him.  When, 
on  the  contrary,  the  deposit  is  irregular,  as 


where  money  is  deposited  in  a  bank,  the  title 
to  which  is  transferred  to  the  bank,  if  it  be 
lost,  thv  loss  will  be  borne  by  the  bank. 
This  will  result  from  the  same*  principle ; 
the  loss  will  fall,  in  both  instances,  on  the 
owner  of  the  thing,  according  to  the  rule 
res  peril  domino.  See  1  Bouv.  Inst.  n.  1054. 

Special  errors.  Special  pleas  in  error 
are  those  which  assign  for  error  matters  in 
confession  and  avoidance,  as  a  release  of 
errors,  the  act  of  limitations,  and  the  like, 
to  which  the  plaintiff  in  error  may  reply  or 
demur. 

Special  imparlance,  pleading.  One 
which  contains  the  clause,  "  saving  to  him- 
self all  advantages  and  exceptions,  as  well 
to  the  writ,  as  to  the  declaration  aforesaid." 
2  Chit.  PI.  407,  8. 

2.  This  imparlance  admits  the  jurisdic- 
tion of  the  court,  but  the  defendant  may 
plead  in  abatement  or  to  the  action ;  that 
is,  to  the  writ  or  the  count.  Gould,  on 
PI.  c.  2,  §  18 ;  Lawes  on  PL  84.  See 
Imparlance. 

Special  injunction.  One  obtained 
only  on  motion  and  petition,  with  notice  to 
the  other  party,  and  is  applied  for,  some- 
times on  affidavit  before  answer,  but  more 
frequently  upon  merits  disclosed  in  the 
defendant's  answer.  4  Bouv.  Inst.  n.  3756. 
See  Injunction. 

Special  issue,  pleading.  A  plea  to  the 
action  which  denies  some  particular  material 
allegation,  which  is  in  effect  a  denial  of  the 
entire  right  of  action.  It  differs  from  the 
general  issue  which  traverses  or  denies  the 
whole  declaration  or  indictment.  Gould, 
on  PI.  c.  2,  §  38.  See  General  Issue  ;  Issue. 

Special  jury.  One  selected  in  a  par- 
ticular way  by  the  parties.  A  pannel  is 
made  out,  and  each  party  is  entitled  to 
strike  from  it  the  names  of  a  certain  num- 
ber of  jurors,  as  provided  for  by  the  local 
statutes,  and  from  those  who  remain,  the 
jury  in  that  case  must  be  selected.  This 
is  also  called  a  struck  jury. 

Special  non  est  factum.  The  name 
of  a  plea  by  which  the  defendant  says  that 
the  deed  which  he  has  executed  is  not  his 
own  or  binding  upon  him,  because  of  some 
circumstance  which  shows  that  it  was  not 
intended  to  be  his  deed,  or  because  it  was 
not  binding  upon  him  for  some  lawful 
reason;  as,  when  the  defendant  delivered 
the  deed  to  a  third  person  as  an  escrow  to 
be  delivered  upon  a  condition,  and  it  has 
been  delivered  without  the  performance  of 
the  condition,  he  may  plead  non  est  factum, 
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state  the  fact  of  the  conditional  delivery, 
the  non-performance  of  the  condition,  and 
add,  "  and  so  it  is  not  his  deed ; "  or  if  the 
defendant  he  a  feme  covert,  she  may  plead 
nbn  est  factum,  that  she  was  a  feme  covert 
at  the  time  the  deed  was  made,  "  and  so  it 
is  not  her  deed."  Bac.  Ah.  Pleas,  &o.  H 
3,  I  2  j  Gould,  on  PI.  c.  6,  part  1,  §  64. 
See  Issint. 

Special  occupant,  estates.  When  an 
estate  is  granted  to  a  man  and  his  heirs 
during  the  life  of  cestui  que  vie,  and  the 
grantee  die  without  alienation,  and  while 
the  life  for  which  he  held  continues,  the 
heir  will  succeed,  and  is-  called  a  special 
occupant.  2  Bl.  Com.  259.  In  the  United 
States  the  statute  provisions  of  the  different 
states  vary  considerably  upon  this  subject. 
In  New  York  and  New  Jersey,  special 
occupancy  is  abolished.  Virginia,  and  pro- 
bably Maryland,  follow  the  English  statutes ; 
in  Massachusetts  and  other  states,  where 
the  real  and  personal  estates  of  intestates 
are  distributed  in  the  same  way  and  manner, 
the  question  does  not  seem  to  be  material. 
4  Kent,  Com.  27. 

Special  partnership.  Special  or  lim- 
ited partnerships  are  of  two  kinds ;  1.  Those 
at  common  law.  2.  Limited  partnerships, 
or  those  in  commendam. 

2.  Special  partnerships  at  common  law, 
are  those  formed  for  a  particular  or  special 
branch  of  business,  as  contradistinguished 
from  the  general  business  of  the  parties,  or 
of  one  of  them. 

3.  A  limited  or  special  partnership, 
under  special  acts  of  assembly,  may  be 
found  in  several  states.  In  such  part- 
nerships some  of  the  partners  are  liable  as 
general  partners,  while  others  are  respon- 
sible only  to  the  extent  of  the  capital  they 
have  furnished.  See  2  Bouv.  Inst.  n.  1472, 
1473,  and  In  Commendam  ;  Partnership. 

Special  plea  in  bar.  One  which 
advances  new  matter.  It  differs  from  the 
general  in  this,  that  the  latter  denies  some 
material  allegation,  but  never  advances 
new  matter.     Gould  on  PI.  c.  2,  §  38. 

Special  pleader,  Engl,  practice.  A 
special  pleader  is  a  lawyer  whose  pro- 
fessional occupation  is  to  give  verbal  or 
written  opinions  upon  statements  submitted 
to  him,  either  in  writing  or  verbally,  and  to 
draw  pleadings,  civil  or  criminal,  and  such 
practical  proceedings  as  may  be  out  of  the 
general  course.     2  Chit.  Pr.  42. 

Special  pleading.  The  allegation  of 
special  or  new  matter,  as  distinguished  from 


a  direct  denial  of  matter  previously  alleged 
on  the  opposite  side.  Gould  on  PI.  c.  1,  s. 
18;  Co.  Litt.  282;  3  Wheat.  R.  246; 
Com.  Dig.  Pleader,  E  15. 

Special  property.  This  term  is  used 
as  synonymous  with  qualified  or  limited 
property.  It  is  that  property  which  is  not 
perfect  in  the  hands  of  the  possessor,  but 
his  right  is  qualified  or  limited ;  as,  where 
a  person  is  possessed  of  an  animal  ferm 
natures,  he  has  a  property  in  such  animal, 
but  this  is  not  a  general  right,  for  if  the 
animal  should  escape,  and  be  taken  by 
another  person,  the  latter  only  would  have 
a  special  property  in  it. 

2.  Again,  a  person  may  have  a  special 
property  in  a  chattel  in  consequence  of  the 
peculiar  circumstances  of  the  owner;  a 
bailee,  for  example,  has  a  special  property 
in  the  thing  bailed.  1  Bouv.  Inst.  n.  475 
to  477. 

Special  request.  One  actually  made, 
at  a  particular  time  and  plaoe ;  this  term  is 
used  in  contradistinction  to  a  general  request, 
which  need  not  state  the  time  when,  nor 
place  where  made.     3  Bouv.  Inst.  n.  2843. 

Special  rule.  A  rule  or  order  of  court 
made  in  a  particular  case,  for  a  particular 
purpose  ;  it  is  distinguished  from  a  general 
rule,  which  applies  to  a  class  of  cases.  It 
differs  also  from  a  common  rule,  or  rule  of 
course. 

Special  traverse,  pleading.  A  tech- 
nical special  traverse  begins  in  most  cases, 
with  the  words  absque  hoc,  (without  this,) 
which  words  in  pleading  form  a  technical 
form  of  negation.     Lawes'  PL  116  to  120. 

2.  A  traverse  commencing  with  these 
words  is  special,  because,  when  it  thus 
commences,  the  inducement  and  the  nega- 
tion are  regularly  both  special ;  the  former 
consisting  of  new  matter,  and  the  latter 
pursuing,  in  general,  the  words  of  the  alle- 
gation traversed,  or  at  least  those  of  them 
which  are  material.  For  example,  if  the 
defendant  pleads  title  to  land  in  himself, 
by  alleging  that  Peter  devised  the  land  to 
him,  and  then  died  seised  in  fee ;  and  the 
plaintiff  replies  that  Peter  died  seised  in 
fee  intestate,  and  alleges  title  in  himself, 
as  heir  of  Peter  without  this,  that  Peter 
devised  the  land  to  the  defendant;  the 
traverse  is  special.  Here  the  allegation  of 
Peter's  intestacy,  Ac,  forms  the  special 
inducement ;  and  the  absque  hoc,  with  what 
follows  it,  is  a  special  denial  of  the  alleged 
devise ;  i.  e.  a  denial  of  it  in  the  words  of 
the  allegation.    Lawes  on  PI.  119, 120 ; 
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Gould,  PL  ch.  7,  §  6,  7 ;  Stepli.  PL  188. 
Vide  Traverse;  General  Traverse. 

Special  trust.  A  special  trust  is  one 
where  a  trustee  is  interposed  for  the  execu- 
tion of  some  purpose  particularly  pointed 
out,  and  is  not,  as  in  the  case  of  a  simple 
trust,  a  mere  passive  depositary  of  the 
estate,  but  is  required  to  exert  himself 
actively  in  the  execution  of  the  settler's 
intention  ;  as,  where  a  conveyance  is  made 
to  trustees  upon  trust  to  reconvey,  or  to  sell 
for  the  payment  of  debts.  2  Bouv.  Inst. 
n.  1896.    See  Trust. 

Special  verdict,  practice.  A  special 
verdict  is  one  by  which  the  facts  of  the  case 
axe  put  on  the  record,  and  the  law  is  sub- 
mitted to  the  judges.  Vide  Verdict;  Bac. 
Ab.  Verdict,  D. 

SPECIALTY,  contracts.  A  writing 
sealed  and  delivered,  containing  some 
agreement.  2  Serg.  &  Rawle,  503 ;  1  Binn. 
Kep.  261 ;  Willes,  189 ;  1  P.  Wms.  180. 
In  a  more  oonfined  meaning,  it  signifies  a 
writing  sealed  and  delivered,  which  is  given 
as  a  security  for  the  payment  of  a  debt,  in 
which  such  debt  is  particularly  specified. 
Bac.  Ab.  Obligation,  A. 

2.  Although  in  the  body  of  the  writing 
it  is  not  said,  that  the  parties  have  set  their 
hands  and  seals,  yet  if  the  instrument  be 
really  sealed  it  is  a  specialty,  and  if  it  be 
not  sealed,  it  is  not  a  specialty,  although 
the  parties  in  the  body  of  the  writing  make 
mention  of  a  seal.  2  Serg.  &  Rawle,  504 ; 
2  Rep.  5  a ;  Perk.  §  129.  Vide  Bond; 
Debt;  Obligation. 

SPECIE.  Metallic  money  issued  by  pub- 
lic authority. 

2.  This  term  is  used  in  contradistinction 
to  paper  money,  which  in  some  countries  is 
emitted  by  the  government,  and  is  a  mere 
engagement  which  represents  specie.  Bank 
paper  in  the  United  States  is  also  called 
paper  money.  Specie  is  the  only  constitu- 
tional money  in  this  country.  See  4  Monr. 
483. 

SPECIFIC  LEGACY.  A  bequest  of  a 
particular  thing. 

2.  It  follows  that  a  specific  legacy  may 
be  of  animals  or  inanimate  things,  provided 
they  are  specified  and  separated  from  all 
other  things ;  a  specific  legacy  may  there- 
fore be  of  money  in  a  bag,  or  of  money 
marked  and  so  described ;  as,  I  give  two 
eagles  to  A  B,  on  which  are  engraved  the 
initials  of  my  name.  A  specific  legacy  may 
also  be  given  out  of  a  general  fund.  Touch. 
433;  Amb.  310;  4  Ves.  565;  3  Ves.  & 


Bea.  5.  If  the  specific  article  given  be  not 
found  among  the  assets  of  the  testator,  the 
legatee  loses  his  legacy ;  but  on  the  other 
hand,  if  there  be  a  deficiency  of  assets,  the 
specific  legacy  will  not  be  liable  to  abate 
with  the  general  legacies.  1  Vera.  31 ;  1 
P.  Wms.  422;  3  P.  Wms.  365 ;  3  Bro.  C. 
C.  160 ;  vide  1  Roper  on  Leg.  150 ;  1  Supp. 
to  Ves.  jr.  209  ;  Id.  231 ;  2  Id.  112 ;  and 
articles  Legacy;  Legatee. 

SPECIFIC  PERFORMANCE,  remedies. 
The  actual  accomplishment  of  a  contract 
by  the  party  bound  to  fulfil  it. 

2.  Many  contracts  are  entered  into  by 
parties  to  fulfil  certain  things,  and  then  the 
contracting  parties  neglect  or  refuse  to 
fulfil  their  engagements.  In  such  cases  the 
party  grieved  has  generally  a  remedy  at 
law,  and  he  may  recover  damages  for  the 
breach  of  the  contract ;  but,  in  many 
cases,  the  recovery  of  damages  is  an  in- 
competent remedy,  and  the  party  seeks  to 
recover  a  specific  performance  of  the  agree- 
ment. 

3.  It  is  a  general  rule,  that  courts  of 
equity  will  entertain  jurisdiction  for  a  spe- 
cific performance  of  agreements,  whenever 
courts  of  law  can  give  but  an  inadequate 
remedy;  and  it  is  immaterial  whether  the 
subject  relate  to  real  or  personal  estate. 
1  Madd.  Ch.  Pr.  295 ;  2  Story  on  Eq.  § 
717  ;  1  Sim.  &  Stu.  607 ;  1  P.  Wms.  570 ; 

1  Sch.  &  Lef.  553 ;  1  Vera.  159. 

4.  But  the  rule  is  confined  to  cases 
where  courts  of  law  cannot  give  an  ade- 
quate remedy.  2  Story  on  Eq.  §  718; 
Eden  on  Inj.  ch.  3,  p.  27.  Vide,  generally, 

2  Story  on  Eq.  ch.  18,  §  712  to  792 ;  1 
Supp.  to  Ves.  jr.  96, 148, 184,  211,  495 ; 
2  Supp.  to  Ves.  jr.  65,  164 ;  Fonb.  Eq.  b. 
1,  o.  1,  s.  5  ;  Sugd.  Vend.  145. 

SPECIFICATION,  civil  law.  A  term 
used  in  the  civil  law,  by  which  is  meant  a 
person's  making  a  new  species  or  subject 
from  materials  belonging  to  another.  Bouv. 
Inst.  Theolo.  ps.  1,  o.  1,  art.  1,  §  4,  s.  4,  p. 
74. 

2.  When  the  new  species  can  be  again 
reduced  to  the  matter  of  which  it  was  made, 
the  law  considers  the  former  mass  as  still 
existing,  and,  therefore,  the  new  species  as 
an  accessory  to  the  former  subject;  bat 
where  the  thing  made  cannot  be  so  reduced, 
as  in  the  case  of  wine,  which  cannot  be 
again  turned  into  grapes,  there  is  no  place 
for  the  fidio  juris;  and,  there,  the  work- 
manship draws  after  it  the  property  of  the 
material.    Inst.  2, 1,  25 ;  Dig.  41, 1,  7,  7. 
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See  Accession;  Confusion;  Mixtion;  and 
Abo  &  Man.  Inst.  B.  2,  t.  2,  c.  8. 

Specification,  practice,  contracts,  A 
particular  and  detailed  account  of  a  thing : 
example,  in  order  to  obtain  a  patent  for  an 
invention,  it  is  necessary  to  file  a  specifica- 
tion or  an  instrument  of  writing,  which 
must  lay  open  and  disclose  to  the  public 
every  part  of  the  process  by  which  the  in- 
vention can  be  made  useful ;  if  the  specifi- 
cation does  not  contain  the  whole  truth 
relative  to  the  discovery,  or  contains  more 
than  is  requisite  to  produce  the  desired 
effect,  and  the  concealment  or  addition  was 
made  for  the  purpose  of  deception,  the 
patent  would  be  void ;  for  if  the  specifica- 
tion were  insufficient  on  account  of  its  want 
of  clearness,  exactitude  or  good  faith,  it 
would  be  a  fraud  on  society  that  the  patentee 
should  obtain  a  monopoly  without  giving 
up  his  invention.  2  Kent,  Com.  300;  1 
Bell's  Com.  part  2,  c.  3,  s.  1,  p.  112 ;  Per- 
pigna  on  Pat.  67 ;  Renouard,  Des  Brevets 
d'Lav.  252. 

2.  In  charges  against  persons  accused 
of  military  offences,  they  must  be  particu- 
larly described  and  clearly  expressed ;  this 
is  called  the  specification.  Tytl.  on  Courts 
Mart.  109. 

SPECIMEN.  A  sample;  a  part  of 
something  by  which  the  other  may  be 
known. 

2.  The  act  of  congress  of  July  4, 1836, 
section  6,  requires  the  inventor  or  dis- 
coverer of  an  invention  or  discovery  to 
accompany  his  petition  and  specification  for 
a  patent  with  specimens  of  ingredients,  and 
of  the  composition  of  matter,  sufficient  in 
quantity  for  the  purpose  of  experiment, 
where  the  invention  or  discovery  is  of  the 
composition  of  matter. 

SPECULATION,  contracts.  The  hope 
or  desire  of  making  a  profit  by  the  purchase 
and  resale  of  a  thing.  Pard.  Dr.  Com.  n. 
12.  The  profit  so  made;  as,  he  made  a 
good  speculation. 

SPEECH.  A  formal  discourse  in  public. 

2.  The  liberty  of  speech  is  guarantied 
to  members  of  the  legislature,  to  counsel  in 
court  in  debate. 

3.  The  reduction  of  a  speech  to  writing 
and  its  publication  is  a  libel,  if  the  matter 
contained  in  it  is  libelous ;  and  the  repeti- 
tion of  it  upon  occasions  not  warranted  by 
law,  when  the  matter  is  slanderous,  will  be 
slander ;  and  the  character  of  the  speaker 
will  be  no  protection  to  him  from  an  action. 
1  M.  &  S.  273 ;  1  Esp.  C.  226 ;  Bouv. 


Inst.  Index,  h.  t.     See  Debate;  Liberty  of 
Speech. 

SPELLING.  The  art  of  putting  the 
proper  letters  in  words. 

2.  It  is  a  rule  that  when  it  appears  with 
certainty  what  is  meant,  bad  spelling  will 
not  avoid  a  contract;  for  example,  where 
a  man  agreed  to  pay  threty  pounds,  he  was 
held'  bound  to  pay  thirty  pounds;  and 
seutene  was  holden  to  be  seventeen.  Cro. 
Jac.  607 ;  10  Coke,  133,  a ;  2  Roll.  Ab.  147. 

3.  Even  in  an  indiotment  undertood 
has  been  holden  as  understood.  1  Chit. 
Cr.  Law. 

4.  A  misspelling  of  a  name  in  a  decla- 
ration, will  not  be  sufficient  to  defeat  the 
plaintiff,  on  the  ground  of  variance  between 
the  writing  produced,  and  the  declaration, 
if  such  name  be  idem  sonans ;  as  Kay  for 
Key.  16  East,  110 ;  2  Stark.  29  ;  Segrave 
for  Seagrave.  2  Str.  889.  See  Idem 
Sonans. 

SPENDTHRIFT.  By  the  Rev.  Stat, 
of  Vermont,  tit.  16,  o.  65,  s.  9,  spendthrift 
is  defined  to  be  a  person  who  by  excessive 
drinking,  gaming,  idleness  or  debauchery 
of  any  kind,  shall  so  spend,  waste,  or  lessen 
his  estate  as  to  expose  himself  or  his  family 
to  want  or  suffering,  or  expose  the  town  to 
charge  or  expense,  for  support  of  himself 
or  family. 

SPERATE.  That  of  which  there  is 
hope. 

2.  In  the  accounts  of  an  executor  and 
the  inventory  of  the  personal  assets,  he 
should  distinguish  between  those  assets 
which  are  sperate,  and  those  which  are 
desperate ;  he  will  be  prima  facie  respon- 
sible for  the  former,  and  discharged  for  the 
latter.  1  Chit.  Pr.  520  ;  2  Williams,  Ex. 
644 ;  Toll.  Ex.  248.     See  Desperate. 

SPES  RECUPERANDI.  The  hope  of 
recovery.  This  term  is  applied  to  cases  of 
capture  of  an  enemy's  property  as  a  booty 
or  prise.  As  between  die  belligerent  par- 
ties, the  title  to  the  property  taken  as  a 
prise  passes  the  moment  there  is  no  longer 
any  hope  of  recovery.  2  Burr.  Re)>.  683. 
Vide  Infra  prasidea;  Jus  Postliminy; 
Booty;  Prize. 

SPINSTER.  An  addition  given,  in  legal 
writings,  to  a  woman  who  never  was  mar- 
ried.    Lovel.  on  Wills,  269. 

SPLITTING  A  CAUSE  OF  ACTION. 
The  bringing  an  action  for  only  a  part  of 
the  cause  of  action.  This  is  not  permitted 
either  at  law  nor  in  equity.  4  Bouv.  Inst, 
n.  4167. 
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SPOLIATION,  Eng.  eccl  law.  The 
name  of  a  suit  sued  out  in  the  spiritual 
court  to  recover  for  the  fruits  of  the  church, 
or  for  the  church  itself.     F.  N.  B.  85. 

2.  It  is  also  a  waste  of  church  property 
by  an  ecclesiastical  person.    3  Bl.  Com.  90. 

Spoliation,  torts.  Destruction  of  a 
thing  by  the  act  of  a  stranger;  as,  the 
erasure  or  alteration  of  a  writing  by  the  act 
of  a  stranger,  is  called  spoliation.  This 
has  not  the  effect  to  destroy  its  character  or 
legal  effect.     1  Greenl.  Ev.  §  566. 

2.  By  spoliation  is  also  understood  the 
total  destruction  of  a  thing ;  as,  the  spolia- 
tion of  papers,  by  the  captured  party,  is 
generally  regarded  as  proof  of  guilt,  but  in 
America  it  is  open  to  explanation,  except  in 
certain  cases  where  there  is  a  vehement 
presumption  of  bad  faith.  2  Wheat.  227, 
241 ;  1  Dods.  Adm.  480,  486.  See  Altera- 
tion. 

SPONS  ALIA,  or  STIPUL  ATIO  SPON- 
SALITIA.  A  promise  lawfully  made  be- 
tween persons  capable  of  marrying  each 
other,  that  at  some  future  time  they  will 
marry.  See  Espousals;  Ersk.  Inst.  B.  1, 
t.  6,  n.  3. 

SPONSIONS,  international  law.  Agree- 
ments or  engagements  made  by  certain  pub- 
lic officers,  as  generals  or  admirals,  in  time 
of  war,  either  without  authority,  or  by  ex- 
ceeding the  limits  of  authority  under  which 
they  purport  to  be  made. 

2.  Before  these  conventions  can  have 
any  binding  authority  on  the  state,  they 
must  be  confirmed  by  express  or  tacit  rati- 
fication. The  former  is  given  in  positive 
terms  and  in  the  usual  forms  ;  the  latter  is 
justly  implied  from  the  fact  of  acting  under 
the  agreement  as  if  bound  by  it,  and  from 
any  other  circumstance  from  which  an  assent 
may  be  fairly  presumed.  Wheat.  Intern. 
Law,  pt.  3,  c.  2,  §  3  ;  Grotius,  de  Jur.  Bel. 
ao  Pac.  1.  2,  c.  15,  §  16  ;  Id.  1.  3,  c.  22, 
6  1-3 :  Vattel,  Law  of  Nat.  B.  2,  c.  14, 
§§  209-212  ;  Wolff,  §  1156. 

SPONSOR,  civil  law.  He  who  inter- 
vened for  another  voluntarily  and  without 
being  requested.  The  engagement  which 
he  enters  into  is  only  accessory  to  the  prin- 
cipal. Vide  Dig.  17, 1, 18  ;  Nov.  4,  ch.  1 ; 
Code  de  Com.  art.  158, 159 ;  Code  Nap. 
1236  ;  Wolff,  Inst.  §  1556. 

SPRING.     A  fountain. 

2.  The  owner  of  the  soil  has  the  exclu- 
sive right  to  use  a  spring  arising  on  his 
grounds.  When  another  has  an  easement, 
or  right  to  draw  water  from  such  a  spring, 


acquired  by  grant  or  prescription,  if  the 
spring  fails  the  easement  ceases,  but  if  it 
returns,  the  right  revives. 

3.  The  waters  which  flow  from  the 
spring  give  rise  to  a  variety  of  difficulties, 
the  principal  of  which  are,  1st.  The  owner 
of  the  inheritance  in  which  the  spring  arises 
turns  their  course.  iThe  owner  of  the  in- 
ferior estate,  whose  meadow  they  fertilized, 
and  who  is  deprived  of  them,  claims  the 
right  to  them.  2d.  The  owner  of  the  spring 
does  not  prevent  the  water  from  flowing  on 
the  inferior  estate,  but  gives  them  a  new 
direction  injurious  to  it.  3d.  The  owner 
of  the  superior  inheritance  disposes  of  the 
water  in  such  a  way  as  to  deprive  the  owner 
of  the  estate  below  him.  The  rights  of 
these  different  owners  will  be  separately 
considered. 

4. — 1.  The  owner  of  land  on  which 
there  is  a  natural  spring,  has  a  right  to  use 
it  for  domestic  and  culinary  purposes  and 
for  watering  his  cattle,  and  he  may  make  an 
aqueduct  to  another  part  of  his  land,  and 
use  all  the  water  required  to  keep  the 
aqueduct  in  order,  or  to  keep  the  water 
pure.  15  Conn.  366.  He  may  also  use  it 
for  irrigation,  provided  the  volume  be  not 
materially  decreased.  Ang.  W.  C.  34. 
Vide  Irrigation;  and  1  Root,  535  ;  2  Watts. 
327  ;  2  Hill,  S.  C.  634  :  Coxe,460 ;  2  Dev. 
&  Bat.  50 ;  9  Conn.  291 ;  3  Pick.  269  :  13 
Mass.  420  ;  8  Mass.  136 ;  8  Greenl.  253. 

5. — 2.  The  owner  of  the  spring  cannot 
lawfully  turn  the  current  or  give  it  a  new 
direction.  He  is  bound  to  let  it  enter  the 
inferior  estate  on  the  same  level  it  has  been 
accustomed  to,  and  at  the  same  place ;  for 
every  man  is  entitled  to  a  stream  of  water 
flowing  through  his  land,  without  diminution 
or  alteration.  6  East,  206  ;  2  Conn.  584. 
Vide  3  Rawle,  84  ;  12  Wend.  330;  10 
Conn.  213  ;  14  Verm.  239. 

6. — 3.  The  owner  of  the  superior  in- 
heritance, or  of  the  land  on  which  there  is  a 
spring,  has  no  right  to  deprive  the  owner 
of  the  estate  below  him ;  1  Yeates,  574 ;  5 
Pick.  175 ;  3  Har.  &  John.-  231 ;  12  Venn. 
178 ;  13  Conn.  303  ;  3  Scam.  492  ;  nor  can 
he  detain  the  water  unreasonably.  17  John. 
306  ;  2  B.  C.  910.  Vide  Ham.  N.  P.  199 ; 
1  Dall.  211;  8  Rawle's  R.  256;  Jus 
Aqwzdudus;  Pool;  Stagnum;  Back  Water; 
Irrigation;  Mill;  Rain  Water;  Water  Course. 

SPRINGING  USE,  estates.  One  to 
arise  on  a  future  event,  when  no  preceding 
estate  is  limited,  and  does  not  take  effect  in 
derogation  of  any  preceding  interest.     Ex- 
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ample :  a  grant  is  made  to  A  in  fee,  to  the 
use  of  B  in  fee,  after  the  fourth  of  July ;  no 
use  arises  till  the  limited  period.  The  use 
in  the  mean  time  results  to  the  grantor, 
who  has  a  determinable  fee.  A  springing 
use  differs  from  a  resulting  use,  (q.  v.)  or  a 
shifting  use.  (q.  v.)  4  Kent,  Com.  292; 
Com.  Dig.  Uses,  K  7 ;  Wils.  on  Springing 
Uses  ;  Corn,  on  Uses,  91 ;  2  Bouv.  Inst.  n. 
1889. 

SPY.  One  who  goes  into  a  place  for  the 
purpose  of  ascertaining  the  best  way  of 
doing  an  injury  there. 

2.  The  term  is  mostly  applied  to  an 
enemy  who  comes  into  the  camp  for  the 
purpose  of  ascertaining  its  situation  in  order 
to  make  an  attack  upon  it.  The  punish- 
ment for  this  crime  is  death.  See  Articles 
of  War,  1  Story's  Laws  U.  S.  992 ;  Vattel, 
Droit  des  Gens.  liv.  3,  §  179. 

SQUATTER.  One  who  settles  on  the 
lands  of  others  without  any  legal  authority; 
this  term  is  applied  particularly  to  persons 
who  settle  on  the  publio  land.  3  Mart.  N. 
S.  293. 

TO  STAB.  To  make  a  wound  with  a 
pointed  instrument;  a  stab  differs  from  a 
out,  (q.  v.)  or  a  wound,  (q.  v.)  Buss.  & 
By.  356;  Buss,  on  Cr.  597;  Bac.  Ab. 
Maihem,  B. 

STAGNUM,  estates.  A  pool.  It  is  said 
to  consist  of  land  and  water,  and  therefore 
by  the  name  of  stagnum,  the  water  and  the 
land  may  be  passed.     Co.  Litt.  5. 

STAKEHOLDER,  contracts.  A  third 
person,  chosen  by  two  or  more  persons,  to 
keep  in  deposit  property,  the  right  or  pos- 
session of  which  is  contested  between  them, 
and  to  be  delivered  to  the  one  who  shall  es- 
tablish his  right  to  it.  Thus  each  of  them 
is  considered  as  depositing  the  whole  thing. 
This  distinguishes  this  oontract  from  that 
which  takes  place  when  two  or  more  tenants 
in  common  deposit  a  thing  with  a  bailee. 
Domat,  Lois  Civ.  liv.  1,  t.  7,  s.  4  ;  1  Vera. 
R.  44,  n.  1. 

2.  A  person  having  in  his  hands  money 
or  other  property  claimed  by  several  others, 
is  considered  in  equity  as  a  stakeholder.  1 
Vera.  R.  144. 

3.  The  duties  of  a  stakeholder  are  to 
deliver  the  thing  holden  by  him  to  the  per- 
son entitled  to  it  on  demand.  It  is  fre- 
quently questionable  who  is  entitled  to  it. 
In  case  of  an  unlawful  wager,  although  he 
may  be  justified  for  delivering  the  thing  to 
the  winner,  by  the  express  or  implied  con- 
sent of  the  loser ;  8  John.  147 ;  yet  if  be- 


fore the  event  has  happened  he  has  been 
required  by  either  party  to  give  up  the 
thing  deposited  with  him  by  such  party,  he 
is  bound  so  to  deliver  it ;  3  Taunt.  377  ;  4 
Taunt.  492 ;  or  if,  after  the  event  has  hap- 
pened, the  losing  party  give  notice  to  the 
stakeholder  not  to  pay  the  winner,  a  pay- 
ment made  to  him  afterwards  will  be  made 
in  his  own  wrong,  and  the  party  who  de- 
posited the  money  or  thing  may  recover  it 
from  the  stakeholder.  16  S.  &  R.  147  ;  7 
T.  R.  536  -,  8  T.  R.  575  ;  4  Taunt.  474 ;  2 
Marsh.  542.  See  3  Penns.  R.  468;  4 
John.  426 ;  5  Wend.  250 ;  2  P.  A.  Browne, 
182 ;  1  Bailey,  486,  503.     See  Wagers. 

STALE  DEMAND.  A  stale  demand  is 
a  claim  which  has  been  for  a  long  time  un- 
demanded ;  as,  for  example,  where  there 
has  been  a  delay  of  twelve  years,  unex- 
plained.    3  Mason,  161. 

STAMP,  revenue.  An  impression  made 
on  paper,  by  order  of  the  government, 
which  must  be  used  in  reducing  certain 
contracts  to  writing,  for  the  purpose  of 
raising  a  revenue.  Vide  Stark.  Ev.  h.  t.; 
1  Phil.  Ev.  444. 

2.  Maryland  is  the  only  state  in  the 
United  States  that  has  enacted  a  stamp. 

TO  STAND.  To  abide  by  a  thing ;  to 
submit  to  a  decision;  to  comply  with  an 
agreement ;  to  have  validity,  as  the  judg- 
ment must  stand. 

STAND  SEISED  TO  USES.  This 
phrase  is  frequently  used  in  relation  to  con- 
veyances under  the  statute  of  uses.  A 
covenant  to  stand  seised  to  uses  is  a  species 
of  conveyance  which  derives  its  effect  from 
the  statute  of  uses,  by  which  a  man,  seised 
of  lands,  covenants,  in  consideration  of  blood 
or  marriage,  that  he  will  stand  seised  of  the 
same,  to  the  use  of  his  child,  wife,  or  kins- 
man, for  life,  in  tail  or  in  fee.  2  Bouv. 
Inst.  n.  2080. 

STANDARD,  in  war.  An  ensign  or 
flag  used  in  war. 

Standard,  measure.  A  weight  or  mea- 
sure of  certain  dimensions,  to  which  all 
other  weights  and  measures  must  corres- 
pond; as,  a  standard  bushel.  Also  the 
quality  of  certain  metals,  to  which  all 
others  of  the  same  kind  ought  to  be  made 
to  conform :  as,  standard  gold,  standard 
silver.     Vide  Dollar;  Eagle;  Money. 

STAPLE,  intern,  law.  The  right  of 
staple,  as  exercised  by  a  people  upon  foreign 
merchants,  is  defined  to  be,  that  they  may 
not  allow  them  to  set  their  merchandises 
and  wares  to  sale  but  in  a  certain  place. 
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2.  This  practice  is  not  in  use  in  the 
United  States.  1  Chit.  Com.  Law,  103 ;  4 
Inst.  238 ;  Malone,  Lex  Merc.  237  ;  Bac. 
Ab.  Execution,  B  1.     Vide  Statute  Staple. 

STAR  CHAMBER,  Eng.  law.  A  court 
which  formerly  had  great  jurisdiction  and 
power,  but  which  was  abolished  by  stat.  16 
C.  I.,  c.  10,  on  account  of  its  usurpations 
and  great  unpopularity.  It  consisted  of 
several  of  the  lords  spiritual  and  temporal, 
being  privy  counsellors,  together  with  two 
judges  of  the  courts  of  common  law,  with- 
out the  intervention  of  a  jury.  Their  legal 
jurisdiction  extended  over  riots,  perjuries, 
misbehaviour  of  public  officers,  and  other 
great  misdemeanors.  The  judges  afterwards 
assumed  powers,  and  stretched  those  tibey 
possessed  to  the  utmost  bounds  of  legality. 
4  Bl.  Com.  264. 

STARE  DECISIS.  To  abide  or  adhere 
to  decided  cases. 

2.  It  is  a  general  maxim  that  when  a 
point  has  been  settled  by  decision,  it  forms 
a  precedent  which  is  not  afterwards  to  be 
departed  from.  The  doctrine  of  stare  decisis 
is  not  always  to  be  relied  upon,  for  the 
courts  find  it  necessary  to  overrule  cases 
which  have  been  hastily  decided,  or  con- 
trary to  principle.  Many  hundreds  of  such 
overruled  cases  may  be  found  in  the  Ameri- 
can and  English  books  of  reports.  Mr. 
Oreenleaf  has  made  a  collection  of  such 
oases,  to  which  the  reader  is  referred.  Vide 
1  Kent,  Com.  477  j  Livingst.  Syst.  of  Pen, 
Law  104  5. 

STARE  IN  JUDICIO.  The  act  of  ap- 
pearing before  a  tribunal,  either  as  plaintiff 
or  defendant.     Yide  Ester  en  jugement. 

STATE,  government.  This  word  is  used 
in  various  senses.  In'  its  most  enlarged 
sense,  it  signifies  a  self-sufficient  body  of 
persons  united  together  in  one  community 
for  the  defence  of  their  rights,  and  to  do 
tight  and  justice  to  foreigners.  In  this 
sense,  the  state  means  the  whole  people 
united  into  one  body  politic;  (q.  v.)  and 
the  state,  and  the  people  of  the  state,  are 
equivalent  expressions.  1  Pet.  Cond.  Rep. 
87  to  39  j  3  Dall.  93 ;  2  Dall.  425 ;  2  Wil- 
son's Lect.  120 ;  Dane's  Appx.  §  50,  p.  63  ? 
1  Story,  Const.  §  361.  In  a  more  limited 
sense,  the  word  state  expresses  merely  the 

Positive  or  actual  organization  of  the  legis- 
itive,  or  judioial  powers ;  thus  the  actual 
government  of  the  state  is  designated  by  the 
name  of  the  state ;  hence  the  expression,  the 
state  has  passed  sueh  a  law,  or  prohibited 
such  an  act.    State  also  means  the  section 


of  territory  occupied  by  a  state,  as  the  state 
of  Pennsylvania. 

2.  By  the  word  state  is  also  meant, 
more  particularly,  one  of  the*  commonwealths 
which  form  the  United  States  of  America. 
The  constitution  of  the  United  States  makes 
the  following  provisions  in  relation  to  the 
states. 

3. — Art.  1,  s.  9,  §  5.  No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any 
state.  No  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another; 
nor  shall  vessels  bound  to  or  from  one  state 
be  obliged  to  enter,  clear,  or  pay  duties  in 
another. 

4. — §  6.  No  money  shall  be  drawn  from 
the  treasury  but  in  consequence  of  appro- 
priations made  by  law ;  and  a  regular  state- 
ment and  account  of  the  receipts  and  expen- 
ditures of  all  public  money  shall  be  published 
from  time  to  time. 

5. — §  7.  No  title  of  nobility  shall  be 
granted  by  the  United  States,  and  no  person 
holding  any  office  of  profit  or  trust  under 
them  shall,  without  the  consent  of  congress, 
accept  of  any  present,  emolument,  office,  or 
title  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state. 

6.— Art.  1,  s.  10,  §  1.  No  state  shall 
enter  into  any  treaty,  alliance,  or  confede- 
ration ;  grant  letters  of  marque  and  repri- 
sal ;  coin  money ;  emit  bills  of  credit ;  make 
anything  but  gold  and  silver  coin  a.  tender 
in  payment  of  debts :  pass  any  bill  of  at- 
tainder, ex-post-faoto,  or  law  impairing  the 
obligation  of  contracts ;  or  grant  any  title 
of  nobility. 

7. — §  2.  No  state  shall,  without  the  con- 
sent* of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  in- 
spection laws ;  and  the  net  produce  of  all 
duties  and  imposts  laid  by  any  state  on  im- 
ports or  exports  shall  be  for  the  use  of  the 
treasury  of  the  United  States,  and  all  such 
laws  shall  be  subject  to  the  revision  and 
control  of  congress.  No  state  shall,  with- 
out the  consent  of  congress,  lay  any  duty 
on  tonnage,  keep  troops  or  ships  of  war  in 
time*  of  peace,  enter  into  any  agreement  or 
compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will 
not  admit  of  delay. 

8.  The  district  of  Columbia  and  the 
territorial  districts  of  the  United  States,  are 
not  states  within  the  meaning  of  the  consti- 
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tution  and  of  the  judiciary  act,  so  as  to 
enable  a  citizen  thereof  to  sue  a  citizen  of 
one  of  the  states  in  the  federal  courts.  2 
Cranch,  445  ;  1  Wheat.  91. 

9.  The  several  states  composing  the 
United  States  are  sovereign  and  independ- 
ent, in  all  things  not  surrendered  to  the 
national  government  by  the  constitution,  and 
are  considered,  on  general  principles,  by  each 
other  as  foreign  states,  yet  their  mutual  re- 
lations are  rather  those  of  domestic  inde- 
pendence, than  of  foreign  alienation.  7 
Crancb,  481 ;  8  Wheat.  324 ;  1  Greenl.  Bv. 
§§  489,  504. 

Vide,  generally,  Mr.  Madison's'  report  in 
the  legislature  of  Virginia,  January,  1800 ; 
1  Storv's  Com.  on  Const.  §208 ;  1  Kent, 
Com.  189,  note  b  ;  Grotius,  B.  1,  c.  1,  s.  14; 
Id.  B.  3,  c.  3,  s.  2 ;  Burlamaqui,  vol.  2, 
pt.  1,  c.  4,  s.  9 ;  Vattel,  B.  1,  o.  1 ;  1  Toull. 
n.  202,  note  1;  Nation;  Cicer.  de  Be- 
pub.  1. 1,  s.  25. 

State,  condition  of  persons.  This  word 
has  various  acceptations.  If  we  inquire  into 
its  origin,  it  will  be  found  to  come  from  the 
Latin  status,  which  is  derived  from  the  verb 
stare,  sto,  whence  has  been  made  statio, 
which  signifies  the  place  where  a  person  is 
located,  stat,  to  fulfil  the  obligations  which 
are  imposed  upon  him. 

2.  State  is  that  quality  which  belongs 
to  a  person  in  society,  and  which  secures  to, 
and  imposes  upon  him  different  rights  and 
duties  in  consequence  of  the  difference  of 
that  quality. 

3.  Although  all  men  come  from  the 
hands  of  nature  upon  an  equality,  yet  there 
are  among  them  marked  differences.  It  is 
from  nature  that  come  the  distinctions*  of 
the  sexes,  fathers  and  children,  of  age  and 
youth,  Ac. 

4.  The  civil  or  municipal  laws  of  each 
people,  have  added  to  these  natural  quali- 
ties, distinctions  which  are  purely  civil  and 
arbitrary,  founded  on  the  manners  of  the 
people,  or  in  the  will  of  the  legislature. 
Such  are  the  differences,  which  these  laws 
have  established  between  citizens  and  aliens, 
between  magistrates  and  subjects,  and  be- 
tween freemen  and  slaves ;  and  those  which 
exist  in  some  countries  between  nobles  and 
plebeians,  which  differences  are  either  un- 
known or  contrary  to  natural  law. 

5.  Although  these  latter  distinctions 
are  more  particularly  subject  to  the  civil  or 
municipal  law,  because  to  it  they  owe  their 
origin,  it  nevertheless  extends  its  authority 
over  the  natural  qualities,  not  to  destroy  or 
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to  weaken  them,  but  to  confirm  them  and 
to  render  them  more  inviolable  by  positive 
rules  and  by  certain  maxims.  This  union 
of  the  civil  or  municipal  and  natural  law, 
form  among  men  a  third  species  of  differ- 
ences which  may  be  called  mixed,  because 
they  participate  of  both,  and  derive  their 
principles  from  nature  and  the  perfection 
of  the  law  ;  for  example,  infancy  or  the  pri- 
vileges which  belong  to  it,  have  their  foun- 
dation in  natural  law ;  but  the  age  and  the 
term  of  these  prerogatives  are  determined 
by  the  civil  or  municipal  law. 

6.  Three  sorts  of  different  qualities 
which  form  the  state  or  condition  of  men 
may  then  be  distinguished  :  those  which  are 
purely  natural,  those  purely  civil,  and  those 
which  are  composed  of  the  natural  and  civil 
or  municipal  law. 

Vide  3  Bl.  Com.  396 ;  1  Toull.  n.  170, 
171;  Civil  State. 

TO  STATE.  To  make  known  specifi- 
cally ;  to  explain  particularly ;  as,  to  state 
an  account,  or  to  show  the  different  items 
of  an  account ;  to  state  the  cause  of  action 
in  a  declaration. 

ST  ATEMENT, pleading  and  in  practice. 
In  the  courts  of  Pennsylvania,  by  the  act 
to  regulate  arbitrations  and  proceedings  in 
courts  of  justice,  passed  March  21,  1806, 
4  Smith's  Laws  of  Penn.  828,  it  is  enacted, 
"  that  in  all  cases  where  a  suit  may  be 
brought  in  any  court  of  record  for  the  reco- 
very of  any  debt  founded  on  a  verbal  pro- 
mise, book  account,  note,  bond,  penal  or 
single  bill,  or  all  or  any  of  them,  and  which 
from  the  amount  thereof  may  not  be  cogni- 
zable before  a  justice  of  the  peace,  it  shall 
be  the  duty  of  the  plaintiff,  either  by  him- 
self, his  agent  or  attorney,  to  file  in  the 
office  of  the  prothonotary  a  statement  of 
his,  her  or  their  demand,  on  or  before  the 
third  day  of  the  term  to  which  the  process 
issued  is  returnable,  particularly  specifying 
the  date  of  the  promise,  book  account,  note, 
bond,  penal  or  single  bill  or  all  or  any  of 
them,  on  which  the  demand  is  founded,  and 
the  whole  amount  which  he,  she,  or  they 
believe  is  justly  due  to  him,  her  or  them 
from  the  defendant." 

2.  This  statement  stands  in  the  place 
of  a  declaration,  and  is  not  restricted  to  any 
particular  form ;  3  Serg.  &  Rawle,  405 ;  it 
is  an  unmethodical  declaration,  stating  in 
substance  the  time  of  the  contract,  the  sum, 
and  on  what  founded,  with  (what  is  an  im- 
portant principle  in  a  statement,  6  Serg.  k 
Rawle,  21,)  a  certificate  of  the  belief  of  the 
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plaintiff  or  His  agent,  of  what  is  really  due. 
6  Serg.  k  Rawle,  28.  See  6  Serg.  &  Rawle, 
53 ;  8  Serg.  k  Rawle,  567 ;  2  Serg.  & 
Rawle,  537 ;  2  Browne's  R.  40 ;  8  Serg.  & 
R.  316. 

STATES.  By  this  name  are  understood 
in  some  oountries,  the  assembly  of  the  dif- 
ferent orders  of  the  people  to  regulate  the 
affairs  of  the  commonwealth,  as,  the  states- 
general. 

STATION,  civil  law.  A  place  where 
ships  may  ride  in  safety.  Dig.  49, 12, 1, 
13 ;  Id.  50, 15,  59. 

STATING-PART  OF  A  BILL,  chan- 
cery practice.  That  part  of  a  bill  which 
contains  a  narrative  of  the  facts  and  cir- 
cumstances of  the  plaintiff's  case,  and  the 
wrong  or  grievance  of  which  he  complains, 
and  the  names  of  the  persons  by  whom  done, 
and  against  whom  he  seeks  redress,  is  called 
the  stating-part  of  the  bill.  Bart.  Suit  in 
Eq.27;  Coop.  Eq.  PL  9;  Story,  Eq.  PI.  §  27. 

STATU  LIBERI,  in  Louisiana.  Slaves 
for  a  time,  who  have  acquired  the  right  of 
being  free  at  a  time  to  come,  or  on  a  condi- 
tion which  is  not  fulfilled,  or  in  a  certain 
event  which  has  not  happened,  but  who,  in 
the  mean  time,  remain  in  a  state  of  slavery. 
Code,  art.  37.  See  8  M.  R.  219 ;  3  L.  R. 
176;  6  L.  R.  571 ;  4N.S.  102;  7  N.  S. 
351.  This  is  substantially  the  definition  of 
the  civil  law.  Hist,  de  la  Jur.  1.  40 ;  Dig. 
40,  7, 1 ;  Code,  7,  2, 13. 

STATUS.  The  condition  of  persons.  It 
also  means  estate,  because  it  signifies  the 
condition  or  circumstances  in  which  the 
owner  stands  with  regard  to  his  property.  2 
Bouv.  Inst.  n.  1689. 

STATUTE.  The  written  will  of  the 
legislature,  solemnly  expressed  according  to 
the  forms  prescribed  in  the  constitution ;  an 
act  of  the  legislature. 

2.  This  word  is  used  in  contradistinction 
to  the  common  law.  Statutes  acquire  their 
force  from  the  time  of  their  passage  unless 
otherwise  provided.  7  Wheat.  R.  104 :  1 
Gall.  R.  62. 

3.  It  is  a  general  rule  that  when  the 
provision  of  a  statute  is  general,  every 
thing  which  is  necessary  to  make  such  pro- 
vision effectual  is  supplied  by  the  common 
law ;  Co.  Litt.  235 ;  2  Inst.  222 ;  Bao.  Ab. 
h.  t.  B ;  and  when  a  power  is  given  by  sta- 
tute, everything  necessary  for  making  it 
effectual  is  given  by  implication :  quando  lex 
aliquid  concedit,  concedere  videtur  et  id  per 
quod  devenitur  ad  aliud.  12  Co.  180, 131 ; 
3  Inst.  306. 


4.  Statutes  are  of  several  kinds ;  namely, 
Public  or  private.      1.    Public  statutes 

are  those  of  which  the  judges  will  take  no- 
tice without  pleading ;  as,  those  which  con- 
cern all  officers  in  general ;  acts  concerning 
trade  in  general  or  any  specific  trade  ;  acts 
concerning  all  persons  generally.  2.  Private 
acts,  are  those  of  which  the  judges  will  not 
take  notice  without  pleading ;  such  as  concern 
only  a  particular  species,  or  person ;  as,  acts 
relating  to  any  particular  place,  or  to  several 
particular  places,  or  to  one  or  several  parti- 
cular counties.  Private  statutes  may  be  ren- 
dered public  by  being  so  declared  by  the 
legislature.  Bac.  Ab.  h.  t.  F ;  1  Bl.  Com. 
85. 

5.  Declaratory  or  remedial.  1.  A  de- 
claratory statute  is  one  which  is  passed  in 
order  to  put  an  end  to  a  doubt  as  to  what  the 
common  law  is,  and  which  declares  what  it 
is,  and  has  ever  been.  2.  Remedial  statutes 
are  those  which  are  made  to  supply  such 
defects,  and  abridge  such  superfluities  in 
the  common  law  as  may  have  been  disco- 
vered. 1  Bl.  Com.  86.  These  remedial 
statutes  are  themselves  divided  into  en- 
larging statutes,  by  which  the  common  law 
is  made  more  comprehensive  and  extended 
than  it  was  before ;  and  into  restraining  sta- 
tutes, by  which  it  is  narrowed  down  to  that 
which  is  just  and  proper.  The  term  remedial 
statute  is  also  applied  to  those  acts  which 
give  the  party  injured  a  remedy,  and  in 
some  respects  those  statutes  are  penal.  Esp. 
Pen.  Act.  1. 

6.  Temporary  or  perpetual.  1.  A  tem- 
porary statute  is  one  which  is  limited  in  its 
duration  at  the  time  of  its  enactment.  It 
continues  in  force  until  the  time  of  its  limi- 
tation has  expired,  unless  sooner  repealed. 
2.  A  perpetual  statute  is  one  for  the  con- 
tinuance of  which  there  is  no  limited  time, 
although  it  be  not  expressly  declared  to  be  so. 
If,  however,  a  statute  which  did  not  itself 
contain  any  limitation,  is  to  be  governed  by 
another  which  is  temporary  only,  the  former 
will  also  be  temporary  and  dependent  upon 
the  existenoe  of  the  latter.  Bac.  Ab.  h.  t.  D. 

7.  Affirmative  or  negative.  1.  An  affir- 
mative statute  is  one  which  is  enacted  in 
affirmative  terms ;  such  a  statute  does  not 
take  away  the  common  law.  If,  for  exam- 
ple, a  statute  without  negative  words,  de- 
clares that  when  certain  requisites  shall  have 
been  complied  with,  deeds  shall  have  in 
evidence  a  certain  effect,  this  does  not  pre- 
vent their  being  used  in  evidence,  though 
the  requisites  have  not  been  complied  with, 
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in  the  same  manner  as  they  might  have 
been  before  the  statute  was  passed.  2  Cain. 
R.  169.  2.  A  negative  statute  is  one  ex- 
pressed in  negative  terms,  and  so  controls 
the  common  law,  that  it  has  no  force  in  op- 
position to  the  statute.  Bro.  Pari.  pi.  72 ; 
Bac.  Ah.  h.  t.  G. 

8.  Penal  statutes  are  those  which  order 
or  prohibit  a  thing  under  a  certain  penalty. 
Esp.  Pen.  Actions,  5 ;  Bac.  Ah.  h.  1. 1,  9. 

Vide,  generally,  Bac.  Ab.  h.  t. ;  Com. 
Dig.  Parliament ;  Yin.  Ab.  h.  t. ;  Dane's 
Ab.  Index,  h.  t. ;  Chit.  Pr.  Index,  h.  t. ; 
1  Kent,  Com.  447-459  ;  Barrington  on  the 
Statutes ;  Boscaw.  on  Pen.  Stat. ;  Esp.  on 
Penal  Actions  and  Statutes. 

9.  Among  the  civilians,  the  term  statute 
i*  generally  applied  to  all  sorts  of  laws  and 
regulations ;  every  provision  of  law  which 
ordains,  permits,  or  prohibits  anything  is  a 
statute;  without  considering  from  what 
source  it  arises.  Sometimes  the  word  is 
used  in  contradistinction  to  the  imperial 
Roman  law,  which,  by  way  of  eminence, 
civilians  call  the  common  law.  They  di- 
vide statutes  into  three  classes,  personal, 
real  and  mixed. 

10.  Personal  statutes  are  those  which 
have  principally  for  their  object  the  person, 
and  treat  of  property  only  incidentally; 
such  are  those  which  regard  birth,  legiti- 
macy, freedom,  the  right  of  instituting  suits, 
majority  as  to  age,  incapacity  to  contract, 
to  make  a  will,  to  plead  m  person,  and  the 
like.  A  personal  statute  is  universal  in 
its  operation,  and  in  force  everywhere. 

11.  Real  statutes  are  those  which  have 
principally  for  their  object,  property,  and 
which  do  not  speak  of  persons,  except  in 
relation  to  property ;  such  are  those  which 
concern  the  disposition,  which  one  may  make 
of  his  property  either  alive  or  by  testament. 
A  real  statute,  unlike  a  personal  one,  is 
confined  in  its  operation  to  the  country  of 
its  origin. 

12.  Mixed  statutes,  are  those  which 
concern  at  once  both  persons  and  property. 
But  in  this  sense  almost  all  statutes  are 
mixed,  there  being  scarcely  any  law  relative 
to  persons,  which  does  not  at  the  same  time 
relate  to  things. 

Vide  Merl.  Ropert.  mot  Statut;  Poth. 
Cout.  d'Orl£ans,  ch.  1 ;  17  Martin's  Rep. 
569-589 ;  Story's  Confl.  of  Laws,  §  12,  et 
seq. ;  Bouv.  Inst.  Index,  h.  t. 

STATUTE    MERCHANT,  English  law.      A 

security  entered  before  the  mayor  of  Lon- 
don, or  some  chief  warden  of  a  city,  in  pur- 


suance of  13  Ed.  I.  stat.  3,  c.  1,  whereby 
the  lands  of  the  debtor  are  conveyed  to  the 
creditor,  till  out  of  the  rents  and  profits 
of  them,  his  debt  may  be  satisfied.  Cruise, 
Dig.  1. 14,  s.  7 ;  2  Bl.  Com.  160. 

Statutes  staple,  English  law.  The 
statute  of  the  staple,  27  Ed.  III.  stat.  2, 
confined  the  sale  of  all  commodities  to 
be  exported  to  certain  towns  in  England, 
called  estaple  or  staple,  where  foreigners 
might  resort.  It  authorized  a  security  for 
money,  commonly  called  statute  staple,  to 
be  taken  by  traders  for  the  benefit  of  com- 
merce ;  the  mayor  of  the  place  is  entitled  to 
take  a  recognizance  of  a  debt,  in  proper 
form,  which  has  the  effect  to  convey  the 
lands  of  the  debtor  to  the  creditor,  till  out 
of  the  rents  and  profits  of  them  he  may  be 
satisfied.  2  Bl.  Com.  160;  Cruise,  Dig. 
tit.  14,  s.  10 ;  2  Rolle's  Ab.  446 ;  Bac. 
Ab.  Execution,  B.  1 ;  4  Inst.  238. 

STATUTI,  Rom.  civ.  law.  From  Con- 
stantino to  Justinian,  advocates,  were  ar- 
ranged in  two  classes:  viz.  those  called 
Statutiy  and  the  supernumeraries,  (q.  v.)  The 
Staiicti  were  those  advocates  whose  names 
were  inscribed  in  the  registers  of  matricula- 
tion, and  formed  a  part  of  the  college  of 
advocates.  The  number  of  advocates  of 
this  class,  was  limited.  See  Calvini  Lex 
ad  vocem. 

STAY  OF  EXECUTION,  practice.  A 
term  during  which  no  execution  can  issue 
on  a  judgment. 

2.  It  is  either  conventional,  when  the 
parties  agree  that  no  execution  shall  issue 
for  a  certain  period;  or  it  is  granted  by 
law,  usually  on  condition  of  entering  bail  or 
security  for  the  money. 

3.  An  execution  issued  before  the  ex- 
piration of  the  stay  is  irregular  and  will  be 
set  aside ;  and  the  plaintiff  in  such  case  may 
be  liable  to  an  action  for  damages.  What 
is  said  above  refers  to  civil  cases. 

4.  In  criminal  cases  when  a  woman  is 
capitally  convicted,  and  she  is  proved  to  be 
enceinte,  (q.  v.)  there  shall  be  a  stay  of  exe- 
cution till  after  her  delivery.  Vide  Preg- 
nancy. 

STAYING  PROCEEDINGS.  The  sus- 
pension of  an  action. 

2.  Proceedings  are  stayed  absolutely  or 
conditionally. 

3. — 1.  They  are  peremptorily  stayed  when 
the  plaintiff  is  wholly  incapacitated  from 
suing ;  as,  for  example,  when  the  plaintiff 
is  not  the  holder,  nor  beneficially  interested 
in  a  bill  on  which  he  has  brought  his  ao- 
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tion;  2  Cr.  &  M.  416;  2  Dowl.  386; 
Chitty  on  Bills,  335 ;  3  Chitty,  Pr.  628 ; 
or  when  the  plaintiff  admits  in  writing,  that 
he  has  no  cause  of  action ;  3  Chit.  Prao. 
370,  630;  or  when  an  action  is  brought 
contrary  to  good  faith.  Tidd's  Prao.  515, 
529, 1134 ;  3  Chit.  Pr.  633. 

4. — 2.  Proceedings  are  sometimes  stayed 
until  some  order  of  the  oonrt  shall  have  been 
complied  with ;  as,  when  the  plaintiff  resides 
in  a  foreign  country,  or  in  another  state,  or 
is  insolvent,  and  he  has  been  ruled  to  give 
security  for  costs,  the  proceedings  are  stay- 
ed until  such  security  shall  be  given ;  see 
Security  for  Costs;  3  Chit.  Pr.  633,  635 ; 
or  until  the  payment  of  costs  in  a  former 
action.    1  Chit.  R.  195;  18  E.  C.  L.  R.  64. 

STEALING-.  This  term  imports,  ex  vi 
termini,  nearly  the  same  as  larceny ;  but  in 
common  parlance,  it  does  not  always  import  a 
felony ;  as,  for  example,  you  stole  an  acre 
of  my  land. 

2.  In  slander  cases,  it  seems  that  the 
term  stealing  takes  its  complexion  from  the 
subject-matter  to  which  it  is  applied,  and 
will  be  considered  as  intended  of  a  felonious 
stealing,  if  a  felony  could  have  been  com- 
mitted of  such  subject-matter.  Stark,  on 
Slan.  80 ;  12  Johns.  Rep.  239 ;  8  Binn. 
R.  546 ;  Whart.  Dig.  tit.  Slander. 

STELLIONATE,  civil  law.  A  name 
given  generally,  to  all  species  of  frauds 
committed  in  making  contracts. 

3.  This  word  is  said  to  be  derived  from 
the  Latin  stellio9  a  kind  of  lizard  remarkable 
foT  its  cunning  and  the  chance  of  its  color, 
because  those  guilty  of  frauds  used  every 
art  and  cunning  to  conceal  them.  But  more 
particularly  it  was  the  crime  of  a  person 
who  fraudulently  assigned,  sold,  or  engaged 
the  thing  which  he  had  before  assigned, 
sold,  or  engaged  to  another,  unknown  to  the 
person  with  whom  he  was  dealing.  Big.  47, 
20,  3 ;  Code,  9,  34, 1 ;  Merl.  Report,  h. 
t. ;  Code  Civil,  art.  2069 ;  1  Bro.  Civ.  Law, 
426. 

3.  In  South  Carolina  and  Georgia,  a 
mortgagor  who  makes  a  second  mortgage 
without  disclosing  in  writing,  to  the  second 
mortgagee,  the  existence  of  the  first  mort- 
gage, is  not  allowed  to  redeem ;  and,  in  the 
former  state,  when  a  person  suffers  a  judg- 
ment, or  enters  into  a  statute  or  recogni- 
zance binding  his  land,  and  afterwards 
mortgages  it,  without  giving  notice,  in 
writing,  of  the  prior  incumbrance,  he  shall 
not  be  allowed  to  redeem,  unless,  within  six 
months  from  a  written  demand,  he  discharges 


such  incumbrance.  Prin.  Dig.  161 ;  1  Brev. 
Die.  166-8. 

4.  In  Ohio  a  fraudulent  conveyance  is 
punished  as  a  crime ;  Walk.  Intr.  350 ;  and, 
in  Indiana,  any  party  to  a  fraudulent  con- 
veyance is  subjected  to  a  fine  and  to  double 
damages.  Ind.  Rev.  Laws,  189.  See  12 
Pet.  773. 

STEP-DAUGHTER.  In  Latin  pri- 
vigna,  is  the  daughter  of  one's  wife,  or  of 
one's  husband. 

STEP-FATHER.  In  Latin  vitricus,  is 
the  husband  of  one's  mother,  who  is  not 
the  father  of  the  person  spoken  of. 

STEP-MOTHER.  In  Latin  noverca,  m 
the  wife  of  one's  father,  who  is  not  the 
mother  of  the  person  spoken  of. 

STEP-SON.  In  Latin  privignus,  is  the 
son  of  one's  wife,  or  of  one's  husband. 

STERE.  A  French  measure  of  soli- 
dity, used  in  measuring  wood.  It  is  a  cubic 
m&tre.    Vide  Measure. 

STERILITY.  Barrenness;  incapacity 
to  produce  a  ohild.  It  is  curable  and  in- 
curable; when  of  the  laHter  kind,  at  the 
time  of  the  marriage,  and  arising  from  im- 
potenoy,  it  is  a  good  cause  for  dissolving  a 
marriage.  1  Fodere,  Med.  L6g.  §  254. 
See  Impotency. 

STERLING.  Current  money  of  Great 
Britain,  but  anciently  a  small  coin,  worth 
about  one  penny ;  and  so  called,  as  some 
suppose,  because  it  was  stamped  with  the 
figure  of  a  small  star,  or,  as  others  suppose, 
because  it  was  first  stamped  in  England  in 
the  reign  of  King  John,  by  merchants  from 
Germany  called  Esterlings.  Pounds  ster- 
ling originally  signified  so  many  pounds  in 
weight  of  these  coins.  Thus  we  find  in 
Matthew  Paris,  A.  D.  1242,  the  expression 
"Accepit  a  rege  pro  stipendio  tredecim 
libras  esterlingorum."  The  secondary  or 
derived  sense  is  a  certain  value  in  current 
money,  whether  in  coins  or  other  currency. 
Lowndes,  14.    Watts'  Gloss.  Ad  verbum, 

STET  PROCESSUS,  practice.  An  or- 
der made,  upon  proper  cause  shown,  that 
the  process  remain  stationary.  As  where 
a  defendant  having  become  insolvent,  would, 
by  moving  judgment  in  the  case  of  nonsuit, 
compel  a  plaintiff  to  proceed,  the  court  will, 
on  an  affidavit  of  the  fact  of  insolvency, 
award  a  stet  processus.  See  7  Taunt.  Rep. 
180 ,  1  Chit.  Rep.  738 ;  10  Wentw.  PL  43. 

STEVEDORE.  A  person  employed  in 
loading  and  unloading  vessels.  Dunl.  Adm. 
Pr.  98.     Vide  Arrameurs;  Sacquiers. 

STEWARD  OF  ALL  ENGLAND.  Se- 
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neschallus  totius  Anglise.  An  officer  among 
the  English  who  was  invested  with  various 
powers,  and,  among  others,  it  was  his  duty 
to  preside  on  the  trial  of  peers. 

STEWS,  Eng.  law.  Places  formerly 
permitted,  in  England,  to  women  of  profes- 
sed lewdness,  and  who,  for  hire,  would  pro- 
stitute their  bodies  to  all  comers.. 

2.  These  places  were  bo  called  because 
the  dissolute  persons  who  visited  them  pre- 
pared themselves  by  bathing;  the  word 
stews  being  derived  from  the  old  French 
istuvesy  stove,  or  hot  bath.    3  Inst.  205. 

STILLICIDIUM,  civ.  law.  The  rain 
water  that  falls  from  the  roof  or  eaves  of 
a  house  by  scattered  drops.  When  it  is 
gathered  into  a  spout  it  is  called  flumen. 

2.  Without  the  constitution  of  one  or 
other  of  these  servitudes,  no  proprietor  can 
build  so  as  to  throw  the  rain  that  falls  from 
his  house  directly  on  his  neighbor's  grounds ; 
for  it  is  a  restriction  upon  all  property,  ne- 
mo protest  immitere  in  alienum;  and  he  who 
in  building  breaks  through  that  restraint, 
truly  builds  on  another  man's  property; 
because  to  whomsoever  the  area  belongs,  to 
him  also  belongs  whatever  is  above  it :  cujus 
est  solum,  ejas  est  usque  ad  calum.  3  Burge 
on  the  Conn,  of  Laws,  405.  Vide  Servitus 
Stillicidii.     Inst.  3,  2, 1 ;  Dig.  8,  2,  2. 

STINT,  Eng.  law.  The  proportionable 
part  of  a  man's  cattle,  which  he  may  keep 
upon  the  common. 

2.  To  use  a  thing  without  stint,  is  to 
use  it  without  limit. 

STIPULATED  DAMAGES,  contracts. 
The  sum  agreed  by  the  parties  to  be  paid, 
on  a  breach  of  a  contract,  by  the  party 
violating  his  engagement  to  the  other. 

2.  It  is  difficult  to  distinguish,  in  some 
cases,  between  stipulated  damages  and  a 
penalty ;  (q.  v.)  3  Chitty's  Commer.  Law, 
627 ;  2  Bos.  &  Pull.  346.  The  effect  of 
inserting  stipulated  damages,  either  at  law 
or  equity,  appears  to  be,  that  both  parties 
must  abide  Dy  the  stipulation,  and  the  pre- 
scribed sum  must  be  given.  Holt,  C.  N. 
P.  46 ;  Newl.  Contr.  313 ;  see  5  Taunt. 
Rep.  247.     Vide  Damages,  Liquidated. 

STIPULATION,  contracts.  In  the  Bo- 
man  law,  the  contract  of  stipulation  was 
made  in  the  following  manner,  namely ;  the 
person  to  whom  the  promise  was  to  be  made, 
proposed  a  question  to  him  from  whom  it 
was  to  proceed,  fully  expressing  the  nature 
and  extent  of  the  engagement;  and,  the 
question  so  proposed  being  answered  in  the 
affirmative,  the  obligation  was  complete. 


2.  It  was  essentially  necessary  that  both 
parties  should  speak,  (so  that  a  dumb  man 
could  not  enter  into  a  stipulation,)  that  the 
person  making  the  promise  should  answer 
conformably  to  the  specific  question  pro- 
posed, without  any  material  interval  of  time, 
and  with  the  intention  of  contracting  an 
obligation. 

3.  From  the  general  use  of  this  mode 
of  contracting,  the  term  stipulation  has  been 
introduced  into  common  parlance,  and,  in 
modern  language,  frequently  refers  to  any 
thing  which  forms  a  material  article  of  an 
agreement ;  though  it  is  applied  more  cor- 
rectly and  more  conformably  to  its  original 
meaning  to  denote  the  insisting  upon  and 
requiring  any  particular  engagement.  2 
Evans'  Poth.  on  Oblig.  19. 

4.  In  this  contract  the  Roman  law  dis- 
pensed with  an  actual  consideration.  See, 
generally,  Pothier,  Oblig.  P.  1,  c.  1,  s.  1, 
art.  5. 

5.  In  the  admiralty  courts,  the  first 
process  is  frequently  to  arrest  the  defend- 
ant, and  then  they  take  the  recognizances 
or  stipulation  of  certain  fide  jussors  in  the 
nature  of  bail.  3  Bl.  Comm.  108 ;  vide 
Dunlap's  Adm.  Practice,  Index,  h.  t. 

6.  These  stipulations  are  of  three  sorts, 
namely :  1.  Judicatum  solvi,  by  which  the 
party  is  absolutely  bound  to  pay  such  sum 
as  may  be  adjudged  by  the  court.  2  De 
judicio  sistty  by  which  he  is  bound  to  ap- 
pear from  time  to  time,  during  the  pendency 
of  the  suit,  and  to  abide  the  sentence.  3. 
De  ratio,  or  De  rato,  by  which  he  engages  to 
ratify  the  acts  of  his  proctor  :  this  stipula- 
tion is  not  usual  in  the  admiralty  courts  of 
the  United  States. 

7.  The  securities  are  taken  in  the  fol- 
lowing manner,  namely :  1.  Caufio  fide 
jussoria,  by  sureties.  2.  Pignoratitia,  by 
deposit.  3.  Juratoria,  by  oath :  this  se- 
curity is  given  when  the  party  is  too  poor 
to  find  sureties,  at  the  discretion  of  the 
court.  4.  Nude  promissoria,  by  bare  pro- 
mise :  this  security  is  unknown  in  the  admi- 
ralty courts  of  the  United  States.  Hall's 
Adm.  Pr.  12 ;  Dunl.  Adm.  Pr.  150, 151. 
See  17  Am.  Jur.  51. 

STIRPES,  descents.  The  root,  stem,  or 
stock  of  a  tree.  Figuratively,  it  signifies, 
in  law,  that  person  from  whom  a  family  is 
descended,  and  also  the  kindred  or  family. 

2.  It  is  chiefly  used  in  estimating  the 
several  interests  of  the  different  kindred,  in 
the  distribution  of  an  intestate's  estate.  2 
Bl.  Com.  517  ;  and  vide  Descent;  Line. 
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STOCK,  Titer,  law.  The  capital  of  a 
merchant,  tradesman,  or  other  person,  in- 
cluding his  merchandise,  money  and  credits. 
In  a  narrower  sense  it  signifies  only  the 
goods  and  wares  he  has  for  sale  and  traffic. 
The  capital  of  corporations  is  also  called 
stock;  this  is  usually  divided  into  shares 
of  a  definite  value,  as  one  hundred  dollars, 
fifty  dollars  per  share. 

2.  The  stock  held  by  individuals  in  cor- 
porations is  generally  considered  as  personal 
property.  4  Dane's  Ab.  670 ;  Sull.  on 
Land.  Titl.  71  ;  Walk.  Introd.  211 ;  1  Hill, 
Ab.  18. 

Stock,  descents.  This  is  a  metaphorical 
expression  which  designates,  in  the  gene- 
alogy of  a  family,  the  person  from  whom 
others  are  descended :  those  persons  who 
have  so  descended  are  called  branches. 
Yide  1  Roper  on  Leg.  103 ;  2  Suppl.  to 
Ves.  307  j  and  Branch;  Descent;  Line; 
Stirpes. 

STOCKS,  crim.  law.  A  machine  com- 
monly made  of  wood,  with  holes  in  it,  in 
which  to  confine  persons  accused  of  or  guilty 
of  a  crime. 

2.  It  was  used  either  to  confine  unruly 
offenders  by  way  of  security,  or  convicted 
criminals  for  punishment. 

3.  This  barbarous  punishment  has  been 
generally  abandoned  in  the  United  States. 

STOPPAGE  IN  TRANSITU,  contracts. 
This  is  the  name  of  that  act  of  a  vendor  of 
goods,  upon  a  credit,  who,  on  learning  that 
the  buyer  has  failed,  resumes  the  possession 
of  the  goods,  while  they  are  in  the  hands  of 
a  carrier  or  middle-man,  in  their  transit  to 
the  buyer,  and  before  they  get  into  his  ac- 
tual possession. 

2.  The  subject  will  be  considered  with 
reference  to,  1.  The  person  who  has  a  right 
to  stop  goods  in  transitu.  2.  The  property 
which  may  be  stopped.  3.  The  time  when 
to  be  stopped.  4.  The  manner  of  stopping. 
5.  The  failure  of  the  buyer.  6.  The  effect 
of  stopping. 

3. — 1.  The  right  of  stopping  property  in 
transitu  is  confined  to  cases  in  which  the 
consignor  is  substantially  the  seller;  and 
does  not  extend  to  a  mere  surety  for  the 
price,  nor  to  any  person  who  does  not  rest 
his  claim  on  a  proprietor's  right.  6  East, 
R.  371 ;  4  Burr.  2047 ;  3  T.  R.  119,  783 ; 
1  Bell's  Com.  224. 

4. — 2.  The  property  stopped  must  be 
personal  property  actually  sold  or  bartered, 
on  a  credit.    2  Dall.  180 ;  1  Yeates,  177. 

5. — 3.  It  must  be  stopped  during  the 


transit y  and  while  something  remains  to  be 
done  to  complete  the  delivery ;  for  the  actual 
or  symbolical  delivery  of  the  goods  to  the 
buyer  puts  an  end  to  the  right  of  the  seller 
to  stop  the  goods  in  transitu ;  3  T.  R.  464 ; 
8  T.  R.  199 ;  but  it  has  been  decided  that 
if,  before  delivery,  the  seller  annex  a  condi- 
tion that  security  shall  be  given  before 
taking  possession ;  or  that  the  price  shall  be 

Said  in  ready  money ;  or  that  a  bill  shall  be 
elivered ;  the  property  will  not  pass  by  the 
mere  act  of  the  buyer's  attaining  the  pos- 
session. 3  Esp.  Rep.  58.  When  the  seller 
has  given  the  buyer  documents  sufficient  to 
transfer  the  property,  and  the  buyer,  upon 
the  strength  of  such  documents,  has  sold 
the  goods  to  a  bona  fide  purchaser  without 
notice,  the  seller  is  divested  of  his  rights ; 
2  W.  C.  C.  R.  283 ;  but  a  resale  by  the 
buyer  does  not,  of  itself,  and  without  other 
circumstances,  destroy  the  vendor's  right  of 
stoppage  in  transitu.  6  Taunt.  R.  433 
Yide  Delivery;  and  1  Rawle's  R.  9j  1 
Ashm.  R.  103 ;  Harr.  Dig.  Sale,  HI.  4 ;  7 
Taunt.  R.  59 ;  2  Marsh.  R.  366 ;  Holt's  R. 
248;  1  Moore's  R.  526;  3  B.  &  P.  320; 
Id.  119 ;  5  East,  R.  175. 

6. — 4.  The  manner  of  stopping  the  goods, 
is  usually  by  taking  corporal  possession  of 
them ;  but  this  is  not  the  only  way  it  may 
be  done ;  the  seller  may  put  in  his  claim  oi 
demand  of  his  right  to  the  goods  either  ver- 
bally or  in  writing.  2  B.  &  P.  257,  462 ; 
2  Esp.  R.  .613;  Co.  Bankr.  Law,  494; 
Holt's  Cases,  N.  B.  338.  Vide  Corporal 
Touch. 

7. — 5.  The  buyer  must  have  actually 
failed,  or  be  in  actual  and  immediate  danger 
of  insolvency. 

8. — 6.  The  stopping  of  goods  in  transitu 
does  not  of  itself  rescind  the  contract.  1 
Atk.  245 ;  Co.  B.  L.  394 ;  6  East,  R.  27,  n. 
The  seller  may,  therefore,  upon  offering  to 
deliver  them,  recover  the  price.  1  Campb. 
109 ;  6  Taunt.  162.  But  inasmuch  as  the 
seller  is  permitted  in  equity  to  annul  the 
transfer  he  has  made,  by  stopping  the  goods 
on  their  transit,  and  by  that  means  to  de- 
prive the  general  creditors  of  the  buyer  of 
property,  which,  in  strict  law,  has  passed  to 
their  debtor,  it  has  been  considered  as 
equitable,  on  the  other  hand,  that  this  aot 
should  be  accompanied  by  a  rescinding  of 
the  whole  contract,  and  a  renunciation  of 
any  further  claim ;  since  it  would  be  a  great 
hardship  to  give  a  preference  to  the  seller 
over  the  other  creditors,  and  subject  the 
divisible  funds,  which  have  derived  no  bene- 
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fit  from  the  contract,  to  a  further  claim  of 
indemnification.  1  Bell's  Com.  B.  2,  pt.  3, 
o.  2,  s.  2,  §  5. 

Vide,  generally,  2  Kent,  Com.  427 ;  Bac. 
Abr.  Merchant,  L ;  Boss  on  Vend.  Index, 
h.  t.;  2  Selw.  N.  P.  1206;  Whitaker  on 
Stoppage  in  Transitu ;  Abbott  on  Ship.  351 ; 
3  Chit.  Com.  Law,  340 ;  Chit,  on  Contr. 
124-126;  2  Com.  Dig.  268;  8  Com.  Dig. 
952 ;  2  Supp.  to  Ves.  jr.  231, 481 ;  2  Leigh's 
N.  P.  1472  ;  1  Bouv.  Inst.  n.  959-65. 

STOBES.  The,  victuals  and  provisions 
collected  together  for  the  subsistence  of  a 
ship's  company,  of  a  camp,  and  the  like. 

STOUTHRIEFF,  Scotch  law.  Formerly 
this  word  included  in  its  signification  every 
species  of  theft,  accompanied  with  violence 
to  the  person;  but  of  late  years  it  has 
become  the  vox  signata  for  forcible  and 
masterful  depredation  within  or  near  the 
dwelling  house;  while  robbery  has  been 
more  particularly  applied  to  violent  depre- 
dation on  the  highway,  or  accompanied  by 
house-breaking.  Alison,  Princ.  Cr.  Law  of 
Scotl.  227. 

STOWAGE,  mar.  law.  The  proper  ar- 
rangement in  a  ship,  of  the  different  articles 
of  which  a  cargo  consists,  so  that  they  may 
not  injure  each  other  by  friction,  or  be  da- 
maged by  the  leakage  of  the  ship. 

2.  The  master  of  the  ship  is  bound  to 
attend  to  the  stowage,  unless,  by  custom  or 
agreement,  this  business  is  to  be  performed 
by  persons  employed  by  the  merchant.  Ab- 
bott on  Shipp.  228 ;  Pardes.  Dr.  Com.  n. 
721. 

STRANDING,  maritime  law.  The  run- 
ning of  a  ship  or  other  vessel  on  shore;  it  is 
either  accidental  or  voluntary. 

2.  It  is  accidental  where  the  ship  is 
driven  on  shore  by  the  winds  and  waves ;  it 
is  voluntary  where  she  is  run  on  shore, 
either  to  preserve  her  from  a  worse  fate,  or 
for  some  fraudulent  purpose.  Marsh.  Ins. 
B.  1,  c.  12,  s.  1. 

3.  It  is  of  great  consequence  to  define 
accurately  what  shall  be  deemed  a  strand- 
ing, but  this  is  no  easy  matier.  In  one  case 
a  ship  having  run  on  some  wooden  piles, 
four  feet  under  water,  erected  in  Wisbeach 
river,  about  nine  yards  from  shore,  which 
were  placed  there  to  keep  up  the  banks  of 
the  river,  and  having  remained  on  these 
piles  until  they  were  cut  away,  was  consi- 
dered by  Lord  Kenyon  to  have  been  strand- 
ed. Marsh.  Ins.  B.  7,  8.  3.  In  another 
case,  a  ship  arrived  in  the  river  Thames, 
and,  upon  coming  up  to  the  Pool,  which  was 


full  of  vessels,  one  brig  ran  foul  of  her  bow, 
and  another  of  her  stern,  in  consequence  of 
which  she  was  driven  aground,  and  con- 
tinued in  that  situation  an  hour,  during 
which  period  several  other  vessels  ran  foul 
of  her;  this,  Lord  Kenyon  told  the  jury, 
that  unskilled  as  he  was  in  nautical  affaire, 
he  thought  he  could  safely  pronounce  to  be 
no  stranding.  lb. ;  1  Camp.  131 ;  3  Camp. 
431;  4  M.  &  S.  503;  7  B.  &  C.  224;  5  B. 
&A.  225;  4B.  &  C.  736.  See  Perils  of 
the  Sea. 

STRANGER,  persons,  contracts.  This 
word  has  several  significations.  1.  A  per- 
son born  out  of  the  United  States ;  but  in 
this  sense  the  term  alien  is  more  properly 
applied,  until  he  becomes  naturalized.  2.  A 
person  who  is  not  privy  to  an  act  or  con- 
tract; example,  he  who  is  a  stranger  to  the 
issue,  shall  not  take  advantage  of  the  ver- 
dict. Bro.  Ab.  Record,  pi.  3 ;  Yin.  Ab.  h. 
t.  pi.  1;  and  vide  Com.  Dig.  Abatement, 
H54. 

2.  When  a  man  undertakes  to  do  a 
thing,  and  a  stranger  interrupts  him,  this  is 
no  excuse.  Com.  Dig.  Condition,  L  14. 
When  a  party  undertakes  that  a  stranger 
shall  do  a  certain  thing,  he  becomes  liable 
as  soon  as  the  stranger  refuses  to  perform 
it.     Bac.  Ab.  Conditions,  Q  4. 

STRATAGEM.  A  deception  either  by 
words  or  actions,  in  times  of  war,  in  order 
to  obtain  an  advantage  over  an  enemy. 

2.  Such  stratagems,  though  contrary  to 
morality,  have  been  justified,  unless  they 
have  been  accompanied  by  perfidy,  injurious 
to  the  rights  of  humanity,  as  in  the  example 
given  by  Vattel  of  an  English  frigate,  which 
during  a  war  between  France  and  England, 
appeared  off  Calais  and  made  signals  of 
distress  in  order  to  allure  some  vessel  to 
come  to  its  relief,  and  seized  a  shallop  and 
its  crew,  who  had  generously  gone  out  to 
render  it  assistance.  Vattel,  Droit  des  Gens, 
liv.  3,  o.  9,  §  178. 

3.  Sometimes  stratagems  are  employed 
in  making  contracts,  this  is  unlawful  and 
fraudulent,  and  avoids  the  contract.  See 
Fraud. 

STRATOCRACY.  A  military  govern- 
ment ;  government  by  military  chiefs  of  an 
army. 

STREAM.  A  current  of  water.  The 
right  to  a  water  course  is  not  a  right  in  the 
fluid  itself  so  much  as  a  right  in  the  current 
of  the  stream..  2  Bouv.  Inst. n.  1612.  See 
River;  Water  Course. 

STREET.    A  road  in  a  village  or  city 
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In  common  parlance  the  word  street  is 
equivalent  to  highway.  4  Serg.  &  Rawle, 
108. 

2.  A  permission  to  the  public  for  the 
space  of  eight,  or  even  of  six  years,  to  use 
a  street  without  bar  or  impediment,  is  evi- 
dence from  which  a  dedication  to  the  public 
may  be  inferred.  11  East,  R.  376 ;  See 
2  N.  Hamp.  513 ;  4  B.  &  A.  447 ;  8  East, 
R.  294 ;  1  Law  Intell.  134 ;  2  Smith's  Lead. 
Gas.  94,  n. ;  2  Pick.  R.  162 ;  2  Verm.  R. 
480 ;  5  Taunt.  R.  125 ;  S.  C  1  E.  0.  L. 
R.  34 ;  4  Gamp.  R.  169 ;  1  Camp.  R.  260 : 
7  B.  A  0.  257 ;  S.  0. 14  E.  0.  L.  R.  89 ;  6 
B &  Aid.  454;  S.  G.  7  E.  0.  L.  R.  159;  1 
Blackf.  44 ;  2  Wend.  472 ;  8  Wend.  85 ; 
11  Wend.  486 ;  6  Pet.  431 ;  1  Paige,  510 ; 
and  the  article  Dedication. 

STRICT  SETTLEMENT.  When  lands 
are  settled  to  the  parent  for  life,  and  after 
his  death  to  his  first  and  other  sons  in  tail, 
•  and  trustees  are  interposed  to  preserve  the 
contingent  remainders,  this  is  called  a  strict 
settlement. 

STRICTISSIMI  JURIS.  The  most 
strict  right  or  law.  In  general,  when  a  per- 
son receives  an  advantage,  as  the  grant  of  a 
license,  he  is  bound  to  conform  strictly  to 
the  exercise  of  the  rights  given  him  by  it, 
and  in  case  of  a  dispute,  it  will  be  strictly 
construed.    See  8  Story,  Rep.  159. 

STRICTUM  JUS.  This  phrase  is  used 
to  denote  mere  law,  in  contradistinction  to 
equity. 

STRUCK,  pleadings.  In  an  indictment 
for  murder,  when  the  death  arises  from  any 
wounding,  beating  or  bruising,  it  is  said, 
that  the  word  "  struck"  is  essential.  1 
Bulstr.  184  ;  5  Co.  122 ;  3  Mod.  202 ;  Cro. 
Jao.  655 ;  Palm.  282  ;  2  Hale,  184,  6,  7 ; 
Hawk.  B.  2,  o.  23,  s.  82  ;  1  Chit.  Cr.  Law, 
*243  ;  6  Binn.  R.  179. 

Struck  jury.  A  special  jury  selected 
by  striking  from  the  pannel  of  jurors,  a 
certain  number  by  each  party,  so  as  to  leave 
a  number  required  by  law  to  try  the  cause. 
In  general,  a  list  of  forty-eight  jurors  is 
made  out  for  each  case ;  the  plaintiff  strikes 
off  twelve,  and  the  defendant  the  same 
number ;  from  those  who  remain  twelve  are 
to  be  selected  to  try  the  cause,  unless  they 
are  challenged  for  cause.     See  Challenge. 

Struck  off.  A  case  is  said  to  be 
struck  off,  where  the  court  has  no  jurisdic- 
tion, and  can  give  no  judgment,  and  order 
that  the  case  be  taken  off  the  record,  which 
is  done  by  an  entry  to  that  effect. 
STRUMPET.    A  harlot,  or  courtesan :  I 


this  word  was  formerly  used  as  an  addition. 
Jacob's  Law  Diet,  h.  t. 

TO  STULTIFY.  To  make  or  declare 
insane.  It  is  a  general  rule  in  the  English 
law,  that  a  man  shall  not  be  permitted  to 
stultify  himself;  that  is,  he  shall  not  be 
allowed  to  plead  his  insanity  to  avoid  a 
contract.  2  Bl.  Com.  291 ;  Fonbl.  Eq.  b. 
1,  c.  2,  §  1 ;  Pow.  on  Oontr.  19. 

2.  In  the  United  States,  this  rule  seems 
to  have  )>een  exploded,  and  the  party  may 
himself  avoid  his  acta  except  those  of 
record,  and  contracts  for  necessaries  and 
services  rendered,  by  allegation  and  proof 
of  insanity.  5  Whart.  R.  371,  379 ;  2 
Kent,  Com.  451 ;  3  Dav,  R.  90  ;  3  Conn. 
R.  203 :  5  Pick.  R.  431 ;  5  John  R.  503 ; 
1  Bland.  R.  376.  Vide  Fonbl.  Eq.  b.  1, 
c.  2,  6  1,  note  1 ;  2  Str.  R.  1104 ;  3  Camp. 
R.  125;  7  Dowl.  &  Ryl.  614;  3  C.  & 
P.  80  ;  1  Hagg.  C.  R.  414. 

STUPIDITY,  med.  jur.  That  state  of 
the  mind  which  cannot  perceive  and  embrace 
the  data  presented  to  it  by  the  senses  ;  and 
therefore  the  stupid  person  can,  in  general, 
form  no  correct  judgment.  It  is  a  want  of 
the  perceptive  powers.  Ray,  Med.  Jur.  c. 
3,  6_40.    Vide  Imbecility. 

STUPRUM,  civ.  law.  The  criminal 
sexual  intercourse  which  took  place  between 
a  man  and  a  single  woman,  maid  or  widow, 
who  before  lived  honestly.  Inst.  4, 18, 4 ; 
Pig.  48,  5,  6  ;  Id.  50, 16,  101 ;  1  Bouv. 
Inst.  Theolo.  ps.  3,  qusest  2,  art.  2,  p.  252. 
SUB-AGENT.  A  person  appointed  by 
an  agent  to  perform  some  duty,  or  the 
whole  of  the  business  relating  to  his  agency. 
2.  Sub-agents  may  be  considered  in  two 
points  of  view.  1.  With  regard  to  their 
rights  and  duties  or  obligations,  towards 
their  immediate  employers.  2.  As  to  their 
rights  and  obligations  towards  their  superior 
or  real  principals. 

3. — 1.  A  sub-agent  is  generally  invested 
witli  the  same  rights,  and  incurs  the  same 
liabilities  in  regard  to  his  immediate  employ- 
ers, as  if  he  were  the  sole  and  real  principal. 
To  this  general  rule  there  are  some  excep- 
tions ;  for  example,  where  by  the  general 
usage  of  trade  or  the  agreement  of  the  par- 
ties, sub-agents  are  ordinarily  or  necessarily 
employed,  to  accomplish  the  ends  of  the 
agency,  there,  if  the  agency  is  avowed,  and 
the  credit  is  exclusively  given  to  the  princi- 
pal, the  intermediate  agent  may  be  entirely 
exempted  from  all  liability  to  the  sub-agent. 
The  agent,  however,  will  be  liable  to  the 
sub-agent,  unless  such  exclusive  credit  has 
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been  given,  although  the  real  principal  or 
superior  may  also  be  liable.  Story  on  Ag. 
§  386 ;  Paley  on  Ag.  by  Lloyd,  49.  When 
the  agent  employs  a  sub-agent  to  do  the 
whole,  or  any  part  of  the  business  of  the 
agency,  without  the  knowledge  or  consent 
of  his  principal,  either  express  or  implied, 
the  latter  will  only  be  entitled  to  recover 
from  his  immediate  employer,  and  his  sole 
responsibility  is  also  to  him.  In  this  case 
the  superior  or  real  principal  is  not  respon- 
sible to  the  sub-agent,  because  there  is  no 
?rivity  between  them.  Story  on  Ag.  6  18, 
4, 15,  217,  387. 

4. — 2.  Where  by  an  express  or  implied 
agreement  of  the  parties,  or  by  the  usages 
of  trade,  a  sub-agent  is  to  be  employed,  a 
privity  exists  between  the  principal  and  the 
sub-agent,  and  the  latter  may  justly  maintain 
his  claim  for  compensation,  both  against  the 
principal  and  his  immediate  employer,  unless 
exclusive  credit  is  given  to  one  of  them; 
and,  in  that  case,  his  remedy  is  limited 
to  that  party.  1  Liv.  on  Ag.  64 ;  6  Taunt. 
K.  147. 

SUBALTERN.  A  kind  of  officer  who 
exercises  his  authority  under  the  superin- 
tendence and  control  of  a  superior. 

TO  SUBDIVIDE.  To  divide  a  part  of 
a  thing  which  has  already  been  divided. 
For  example,  when  a  person  dies  leaving 
children,  and  grandchildren,  the  children 
of  one  of  his  own  who  is  dead,  his  property 
is  divided  into  as  many  shares  as  he  had 
children,  including  the  deceased,  and  the 
share  of  the  deceased  is  subdivided  into  as 
many  shares  as  he  had  children. 

SUBINFEUDATION,  estates,  English 
law.  The  act  of  an  inferior  lord  by  which 
he  carved  out  a  part  of  an  estate  which  he 
held  of  a  superior,  and  granted  it  to  an 
inferior  tenant  to  be  held  of  himself. 

2.  It  was  an  indirect  mode  of  transferring 
the  fief,  and  resorted  to  as  an  artifice  to 
elude  the  feudal  restraint  upon  alienation  : 
this  was  forbidden  by  the  statute  of  Quia 
Emptores,  18  Ed.  I.,  2  Bl.  Com.  91;  3  Kent, 
Com.  406. 

SUBJECT,  contracts.  The  thing  which 
is  the  object  of  an  agreement.  This  term 
is  used  in  the  laws  of  Scotland. 

Subject,  persons,  government.  An  indi- 
vidual member  of  a  nation,  who  is  subject 
to  the  laws;  this  term  is  used  in  contra- 
distinction to  citizen,  which  is  applied  to  the 
same  individual  when  considering  his  politi- 
cal rights. 

2.    In  monarchical  governments,  by  sub- 


ject is  meant  one  who  owes  permanent 
allegiance  to  the  monarch.  Vide  Body  politic; 
Greenl.  Ev.  §  286 ;  Phil.  &  Am.  on  Ev. 
732,  n.  1. 

Subject-matter.  The  cause,  the  object, 
the  thing  in  dispute. 

2.  It  is  a  fatal  objection  to  the  juris- 
diction of  the  court  when  tt  has  not  cogni- 
zance- of  the  subject-matter  of  the  action ; 
as,  if  a  cause  exclusively  of  admiralty  juris- 
diction were  brought  in  a  court  of  common 
law,  or  a  criminal  proceeding  in  a  court 
having  jurisdiction  of  civil  cases  only.  10 
Co.  68,  76 ;  1  Ventr.  133 ;  8  Mass.  87 ; 
12  Mass.  367.  In  such  case,  neither  a  plea 
to  the  jurisdiction,  nor  any  other  plea  would 
be  required  to  oust  the  court  of  jurisdiction. 
The  cause  might  be  dismissed  upon  motion, 
by  the  court,  ex  officio. 

SUBJECTION.  The  obligation  of  one 
or  more  persons  to  act  at  the  discretion, 
or  according  to  the  judgment  and  will  of 
others. 

2.  Subjection  is  either  private  or  public. 
By  the  former  is  meant  the  subjection  to 
the  authority  of  private  persons;  as,  of 
children  to  their  parents,  of  apprentices  to 
their  masters,  and  the  like.  By  the  latter 
is  understood  the  subjection  to  the  autho- 
rity of  public  persons.  Kutherf.  Inst.  B. 
2,  c.  8. 

SUBLEASE.  A  lease  by  a  tenant  to 
another  tenant  of  a  "part  of  the  premises 
held  by  him  ;  an  underlease. 

SUBMISSION.  A  yielding  to  authority. 
A  citizen  is  bound  to  submit  to  the  laws  ; 
a  child  to  his  parents;  a  servant  to  his 
master.  A  victor  may  enforce  the  submis- 
sion of  his  enemy. 

2.  When  a  captor  has  taken  a  prize, 
and  the  vanquished  have  submitted  to  his 
authority,  the  property,  as  between  the 
belligerents,  has  been  transferred.  When 
there  is  complete  possession  on  one  side, 
and  submission  upon  the  other,  the  capture 
is  complete.     1  Gallis.  B.  532. 

Submission,  contracts.  An  agreement 
by  which  persons  who  have  a  law-suit  or 
difference  with  one  another,  name  arbitra- 
tors to  decide  the  matter,  and  bind  them- 
selves reciprocally  to  perform  what  shall  be 
arbitrated. 

2.  The  submission  may  be  by  the  act  of 
the  parties,  simply,  or  through  die  medium 
of  a  court  of  law  or  equity.  When  it  is 
made  by  the  parties  alone  it  may  be  in 
writing  or  not  in  writing.  Kyd  on  Aw. 
11 ;  Caldw.  on  Arb.  16  ;  6  Watts'  R.  357. 
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When  it  is  made  through  the  medium  of  a 
court,  it  is  made  a  matter  of  record  by  rule 
of  court.  The  extent  of  the  submission 
may  be  various,  according  to  the  pleasure 
of  the  parties ;  it  may  be  of  only  one,  or  of 
all  civil  matters  in  dispute,  but  no  criminal 
matter  can  be  referred.  It  is  usudl  to  put 
in  a  time  within  which  the  arbitrators  shall 
pronounce  their  award.  Galdw.  on  Arb. 
ch.  3 ;  Kyd  on  Awards,  ch.  1 ;  Civ.  Code 
of  Lo.  tit.  19 ;  3  Vin.  Ab.  131 ;  1  Supp. 
to  Ves.  jr.  174 ;  6  Toull.  n.  827  ;  8  Toull. 
n.  332  ;  Merl.  R6pert.  mot  Compromis  ;  1 
S.  &  R.  24 ;  5  S.  &  R.  51 ;  8  S.  &  R.  9  ; 
1  Dall.  164  j  6  Watts,  R.  134 ;  7  Watts, 
R.  362 ;  6  Binn.  333,  422 ;  2  Miles,  R. 
169 ;  3  Bouv.  Inst.  n.  2483,  et  seq. 

SUB  MODO.  Under  a  qualification ; 
a  legacy  may  be  given  sub  modo,  that  is, 
subject  to  a  condition  or  qualification. 

SUBNOTATIONS, civ.  law.  The  answers 
of  the  prince  to  questions  which  had  been 
put  to  him  respecting  some  obscure  or 
doubtful  point  of  law.     Vide  Rescripts. 

SUBORNATION  OF  PERJURY,  aim. 
law.  The  procuring  another  to  commit 
legal  perjury,  who  in  consequence  of  the 
persuasion  takes  the  oath  to  which  he  has 
been  incited.     Hawk.  B.  1,  c.  69,  s.  10. 

2.  To  complete  the  offence,  the  false 
oath  must  be  actually  taken,  and  no  abortive 
attempt  (q.  v.)  to  solicit  will  complete  the 
crime.     Vide  To  Dissuade;  To  persuade. 

3.  But  the  criminal  solicitation  to  com- 
mit perjury,  though  unsuccessful,  is  a  mis- 
demeanor at  common  law.  2  East,  Rep. 
17 ;  6  East,  R.  464  ;  2  Chit.  Crim.  Law, 
317 ;  20  Vin.  Ab.  20.  For  a  form  of  an 
indictment  for  an  attempt  to  suborn  a  per- 
son to  commit  perjury,  vide  2  Chit.  Cr. 
Law,  480  ;  Vin.  Ab.  h.  t. 

4.  The  act  of  congress  of  March  3, 
1825,  §  18,  provides,  that  if  any  person 
shall  knowingly  or  wilfully  procure  any 
such  perjury,  mentioned  in  the  act,  to  be 
committed,  every  suoh  person  so  offending, 
shall  be  guilty  of  subornation  of  perjury, 
and  shall,  on  conviction  thereof,  be  punished 
by  fine,  not  exceeding  two  thousand  dollars, 
and  by  imprisonment  and  confinement  to 
hard  labor,  not  exceeding  five  years,  ac- 
cording to  the  aggravation  of  the  offence. 

SUBPCENA,  practice,  evidence.  A  pro- 
cess to  cause  a  witness  to  appear  and  give 
testimony,  commanding  him  to  lay  aside  all 
pretences  and  excuses,  and  appear  before  a 
court  or  magistrate  therein  named,  at  a  time 
therein  mentioned,  to  -  testify  for  the  party 


named,  under  a  penalty  therein  mentioned. 
This  is  usually  called  a  subpana  ad  testifi- 
candum. 

2.  On  proof  of  service  of  a  subpoena 
upon  the  witness,  and  that  he  is  material, 
an  attachment  may  be  issued  against  him 
for  a  contempt,  if  he  neglect  to  attend  as 
commanded. 

Subpoena,  chancery  practice.  A  manda- 
tory writ  or  process,  directed  to  and  re- 
quiring one  or  more  persons  to  appear  at  a 
time  to  come,  and  answer  the  matters 
charged  against  him  or  them  ;  the  writ  of 
subpoena  was  originally  a  process  in  the 
courts  of  common  law,  to  enforce  the  attend- 
ance of  a  witness  to  give  evidence j  but  this 
writ  was  used  in  the  court  of  chancery  for 
the  same  purpose  as  a  citation  in  the  courts 
of  civil  and  canon  law,  to  compel  the  ap- 
pearance of  a  defendant,  and  to  oblige  him 
to  answer  upon  oath  the  allegations  of  the 
plaintiff. 

2.  This  writ  was  invented  by  John 
Waltham,  bishop  of  Salisbury,  and  chan- 
cellor to  Rich.  II.  under  the  authority  of 
the  statutes  of  Westminster  2,  and  13  Edw 

I.  c.  34,  whioh  enabled  him  to  devise  new 
writs.     1  Harr.  Prac.  154  ;  Cruise,  Dig.  t. 

II,  c.  1,  sect.  12-17.  Vide  Vin.  Ab.  h. 
t.;  1  Swanst.  Rep.  209. 

Subpoena  duces  tecum,  practice.  A 
writ  or  process  of  the  same  kind  as  the  sub- 
pcma  ad  testificandum,  including  a  clause 
requiring  the  witness  to  bring  with  him  and 
produce  to  the  court,  books,  papers,  &c,  in 
his  hands,  tending  to  elucidate  the  matter 
in  issue.     3  Bl.  Com.  382. 

SUB  PEDE  SIGILLI.  Under  the  foot 
of  the  seal ;  under  seal.  This  expression  is 
used  when  it  is  required  that  a  record 
should  be  certified  under  the  seal  of  the 
court. 

SUB  POTEST  ATE.  Under  or  sub- 
ject to  the  power  of  another ;  as,  a  wife  is 
under  the  power  of  her  husband  ;  a  child 
subject  to  that  of  his  father  ;  a  slave  to  that 
of  his  master. 

SUBREPTION,  French  law.  By  this 
word  is  understood  the  fraud  committed  to 
obtain  a  pardon,  title,  or  grant,  by  alleging 
facts  contrary  to  truth. 

SUBROGATION,  civil  law,  contracts. 
The  act  of  putting,  by  a  transfer,  a  person 
in  the  place  of  another,  or  a  thing  in  the 
place  of  another  thing.  It  is  the  substitu- 
tion (q.  v.)  of  a  new  for  an  old  creditor,  and 
the  succession  to  his  rights,  which  is  called 
subrogation  j  transfusio  unius  creditoris  in 
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alium.    It  is  precisely  the  reverse  of  dele- 
gation, (q.  v.) 

2.  There  are  three  kinds  of  subrogation : 
1.  That  made  by  the  owner  of  a  thing  of  his 
own  free  will ;  example,  when  he  voluntarily 
assigns  it.  2.  That  which  arises  in  conse- 
quence of  the  law,  even  without  the  consent 
of  the  owner ;  example,  when  a  man  pays  a 
debt  which  could  not  be  properly  called  his 
own,  but  which  nevertheless  it  was  his  in- 
terest to  pay,  or  which  he  might  have  been 
compelled  to  pay  for  another,  the  law  sub- 
rogates him  to  all  the  rights  of  the  creditor. 
Vide  2  Binn.  Rep.  382 ;  White's  L.  C.  in 
Eq.*  60-72.  3.  That  which  arises  by  the 
act  of  law  joined  to  the  act  of  the  debtor ; 
as,  when  the  debtor  borrows  money  ex- 
pressly to  pay  off  his  debt,  and  with  the  in- 
tention of  substituting  the  lender  in  the 
place  of  the  old  creditor.  7  Toull.  liv.  3,  t. 
3,  c.  5,  sect.  1,  6  2.  Vide  Civ.  Code  of 
Louisiana,  art.  2155  to  2158 ;  Merl.  Bepert. 
h.  t.;  Dig.  lib.  20  ;  Code,  lib.  8, 1. 18  et  19 ; 
9  Watts.  B.  451 ;  6  Watts  &  Serg.  190  ;  2 
Bouv.  Inst.  n.  1413. 

SUBSCRIBING  WITNESS.  One  who 
subscribes  his  name  to  a  writing  in  order  to 
be  able  at  a  future  time  to  prove  its  due 
execution ;  an  attesting  witness. 

2.  In  order  to  make  a  good  subscribing 
witness,  it  is  requisite  he  should  sign  his 
name  to  the  instrument  himself,  at  the  time 
of  its  execution,  and  at  the  request  or  with 
the  assent  of  the  party.  6  Hill,  N.  Y.  R. 
303;  11  M.  &  W.  168;  1  Greenl.  Ev. 
§  569  a,  4th  ed.  See  Witness  instrument 
tary;  5  Watts,  399. 

SUBSCRIPTION,  contracts.  The  placing 
a  signature  at  the  bottom  of  a  written  or 
printed  engagement ;  or  it  is  the  attestation 
of  a  witness  by  so  writing  his  name ;  but  it 
has  been  holden  that  the  attestation  of  an 
illiterate  witness,  by  making  his  mark,  is  a 
sufficient  subscription.  7  Bing.  457 ;  2 
Ves.  454  ;  Atk.  177;  1  Ves.  jr.  11 ;  3  P. 
Wms.  253 ;  1  V.  &  B.  362.  Vide  To 
sign. 

2.  By  subscription  is  also  understood 
the  act  by  which  a  person  contracts,  in 
writing,  to  furnish  a  sum  of  money  for  a 
particular  purpose ;  as,  a  subscription  to  a 
charitable  institution,  a  subscription  for  a 
book,  for  a  newspaper,  and  the  like. 

Subscription  list.  The  names  of  per- 
sons who  have  agreed  to  take  a  newspaper, 
magazine  or  other  publication,  placed  upon 
paper,  is  a  subscription  list. 

2.    This  is  an  incident  to  a  newspaper, 


and  passes  with  the  sale  of  the  printing 
materials.    2  Watts,  111. 

SUBSIDY,  Engl.  law.  An  aid,  tax  or 
tribute  granted  by  parliament  to  the  king 
for  the  urgent  occasions  of  the  kingdom,  to 
be  levied  on  every  subject  of  ability,  accord- 
ing to  the  value  of  his  lands  or  goods. 
Jacob's  Law.  Diet.  h.  t. 

*2.  The  assistance  given  in  money  by 
one  nation  to  another  to  enable  it  the  better 
to  carry  on  a  war,  when  such  nation  does 
not  join  directly  in  the  war,  is  called  a  sub- 
sidy.    Vattel,  liv.  3,  §  82.  See  Neutrality. 

SUB  SILENTIO.  Under  silence,  with- 
out any  notice  being  taken.  Sometimes 
passing  a  thing  sub  silentio  is  evidence  of 
consent.     See  Silence. 

SUBSTANCE,  evidence.  That  which  is 
essential ;  it  is  used  in  opposition  to  form. 

2.  It  is  a  general  rule,  that  on  any 
issue  it  is  sufficient  to  prove  the  substance 
of  the  issue.  For  example,  in  a  case  where 
the  defendant  pleaded  payment  of  the  prin- 
cipal sum  ana  all  interest  due,  and  it  ap- 
peared in  evidence  that  a  gross  sum  was 
paid,  not  amounting  to  the  full  interest,  but 
accepted  by  the  plaintiff  as  full  payment, 
the  proof  was  held  to  be  sufficient.  2  Str. 
690 ;  1  Phil.  Ev.  161. 

SUBSTITUTE,  contracts.  One  placed 
under  another  to  transact  business  for  him ; 
in  letters  of  attorney,  power  is  generally 
given  to  the  attorney  to  nominate  and  ap- 
point a  substitute. 

2.  Without  such  power,  the  authority 
given  to  one  person  cannot  in  general  be 
delegated  to  another,  because  it  is  a  per- 
sonal trust  and  confidence,  and  is  not  there- 
fore transmissible.  The  authority  is  given 
to  him  to  exercise  his  judgment  and  dis- 
cretion, and  it  cannot  be  said  that  the  trust 
and  confidence  reposed  in  him  shall  be  ex- 
ercised at  the  discretion  of  another.  2  Atk. 
88 ;  2  Ves.  645.  But  an  authority  may  be 
delegated  to  another,  when  the  attorney  has 
express  power  to  do  so.  Bunb.  166 ;  T. 
Jones,  110.  See  Story,  Ag.  §§  13,  14. 
When  a  man  is  drawn  in  the  militia,  he  may 
in  some  oases  hire  a  substitute. 

SUBSTITUTES,  Scotch  law.  Where  an 
estate  is  settled  on  a  long  series  of  heirs, 
substituted  one  after  another,  in  tailzie,  the 
person  first  called  in  the  tailzies,  is  the  in- 
stitute ;  the  rest,  the  heirs  of  tailzie  ;  or  the 
substitutes.  Ersk.  Princ.  L.  Scotl.  3, 8,  8. 
See  Tailzie;  Institute. 

SUBSTITUTION,  civil  law.  In  the 
law  of  devises,  it  is  the  putting  of  one  per 
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son  in  the  place  of  another,  so  that  he  may, 
in  default  of  ability  in  the  former,  or  after 
him,  have  the  benefit  of  a  devise  or  legacy. 

2.  It  is  a  species  of  subrogation  made 
in  two  different  ways ;  the  first  is  direct 
substitution,  and  the  latter  a  trust  or  fidei 
commissary  substitution.  The  first  or  direct 
substitution,  is  merely  the  institution  of  a 
second  legatee,  in  case  the  first  should  be 
either,  incapable  or  unwilling  to  accept  the 
legacy^  for  example,  if  a  testator  should 
give  to  Peter  his  estate,  but  in  case  he  can- 
not legally  receive  it,  or  he  wilfully  refuses 
it,  then  I  give  it  to  Paul ;  this  is  a  direct 
substitution.  Fidei  commissary  substitution 
is  that  which  takes  place  when  the  person 
substituted  is  not  to  receive  the  legacy  until 
after  the  first  legatee,  and  consequently 
must  receive  the  thing  bequeathed  from  the 
hands  of  the  latter  ;  for  example,  I  institute 
Peter  my  heir,  and  I  request  that  at  his 
death  he  shall  deliver  my  succession  to 
Paul.    Merl.  Expert,  h.  t.j  5  Toull.  14. 

Substitution,  chancery  practice.  This 
takes  place  in  a  case  where  a  creditor  has  a 
lien  on  two  different  parcels  of  land,  and 
another  creditor  has  a  subsequent  lien  on 
one  only  of  the  parcels,  and  the  prior  credi- 
tor elects  to  have  his  whole  demand  out  of 
the  parcel  of  land  on  which  the  subsequent 
creditor  takes  his  lien ;  the  latter  is  entitled, 
by  way  of  substitution,  to  have  the  prior  lien 
assigned  to  him  for  his  benefit.  1  Johns. 
Ch.  R.  409 ;  2  Hawk's  Rep.  623 ;  2  Mason, 
R.  342.  And  in  a  case  where  a  bond  credi- 
tor exacts  the  whole  of  the  debt  from  one 
of  the  sureties,  that  surety  is  entitled  to  be 
substituted  in  his  place,  and  to  a  cession  of 
his  rights  and  securities,  as  if  he  were  a 
purchaser,  either  against  the  principal  or  his 
co-sureties.  Id.  413  j  1  Paige's  K.  185  ; 
7  John.  Ch.  Rep.  211 ;  10  Watte,  R.  148. 
^  2.  A  surety  on  paying  the  debt,  is  en- 
titled to  stand  in  the  place  of  the  creditor, 
and  to  be  subrogated  to  all  his  rights 
against  the  principal.  2  Johns.  Ch.  R.  454 ; 
4  Johns.  Ch.  R.  123 ;  1  Edw.  R.  164 ;  17 
John.  R.  584  j  3  Paige's  R.  117 ;  2  Call, 
R.  125;  2  Yerg.  R.  346 ;  1  Gill  &  John. 
846 ;  6  Rand.  R.  98  j  8  Watts,  R.  384. 
In  Pennsylvania  it  is  provided  by  act  of 
assembly,  that  in  all  cases  where  a  constable 
shall  be  entrusted  with  the  execution  of  any 
process  for  the  collection  of  money,  and  by 
neglect  of  duty  shall  fail  to  collect  the  same, 
by  means  whereof  the  bail  or  security  of 
such  constable  shall  be  compelled  to  pay 
the  amount  of  any  judgment,  such  payment 


shall  vest  in  the  person  paying,  as 
the  equitable  interest  in  such  judgment, 
and  the  amount  due  upon  any  such  judg- 
ment may  be  collected  in  the  name  of  the 
plaintiff  for  the  use  of  such  person.  Pam- 
phlet Laws,  1828-29,  p.  370.  Vide  2  Binn. 
K.  382,  and  Subrogation. 

SUBSTRACTION,  French  law.  The 
act  of  taking  something  fraudulently ;  it  is 
generally  applied  to  the  taking  of  the  goods 
of  the  estate  of  a  deceased  person  fraudu- 
lently.    Vide  Expilation. 

SUB-TENANT.  The  same  as  under* 
tenant.  See  Under4easer;  Under-tenant, 
and  1  Bell's  Com.  76. 

SUBTRACTION.  The  aot  of  witlihold- 
ing  or  detaining  anything  unlawfully. 

Subtraction  or  conjugal  rights. 
The  act  of  a  husband  or  wife  by  living  sepa- 
rately from  the  other  without  a  lawful  cause. 
3  Bl.  Com.  94. 

SUCCESSION,  in  Louisiana.  The  right 
and  transmission  of  the  rights  and  obliga- 
tions of  the  deceased  to  his  heirs.  Succes- 
sion signifies  also  the  estate,  rights  and 
charges  which  a  person  leaves  after  his 
death,  whether  the  property  exceed  the 
charges,  or  the  charges  exceed  the  property, 
or  whether  he  has  left  only  charges  without 
property.  The  succession  not  only  includes 
the  rights  and  obligations  of  the  deceased, 
as  they  exist  at  the  time  of  his  death,  but 
all  that  has  accrued  thereto  since  the 
opening  of  the  succession,  as  also  of  the 
new  charges  to  which  it  becomes  subject. 
Finally,  succession  signifies  also  that  right 
by  which  the  heir  can  take  possession  of  the 
estate  of  the  deceased,  such  as  it  may  be. 

2.  There  are  three  sorts  of  successions, 
to  wit :  testamentary  succession ;  legal 
succession;  and,  irregular  succession.  1. 
Testamentary  succession  is  that  which 
results  from  the  constitution  of  the  heir, 
contained  in  a  testament  executed  in  the 
form  prescribed  by  law.  2.  Legal  succes- 
sion is  that  which  is  established  in  favor  of 
the  nearest  relations  of  the  deceased.  3. 
Irregular  succession  is  that  which  is  esta- 
blished by  law  in  favor  of  certain  persons  or 
of  the  state  in  default  of  heirs  either  legal 
or  instituted  by  testament.  Civ.  Code,  art. 
867-874. 

3.  The  lines  of  a  regular  succession  are 
divided  into  three,  which  rank  among  them- 
selves in  the  following  order:  1.  Descend- 
ants. 2.  Ascendants.  8.  Collaterals.  See 
Descent.  Vide  Poth.  Traite*  des  Succes- 
sions j  Ibid.  Coutumes  d'Orleans,  tit.  17 , 
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Ayl.  Pand.  848;  Toull.  liv.  3,  tit.  1; 
Domat,  h.  t. ;  Merl.  Repert.  h.  t. 

Succession,  com.  law.  The  mode  by 
which  one  set  of  persons,  members  of  a  cor- 
poration aggregate,  acquire  the  rights  of 
another  set  which  preceded  them.  This 
term  in  strictness  is  to  be  applied  only  to 
such  corporations.     2  Bl.  Com.  430. 

SUCCESSOR.  One  who  follows  or  comes 
into  the  place  of  another. 

2.  This  term  is  applied  more  parti- 
cularly to  a  sole  corporation,  or  to  any 
corporation.  The  word  heir  is  more  cor- 
rectly applicable  to  a  common  person  who 
takes  an  estate  by  descent.  12  Pick.  R. 
322  j  Co.  Litt.  8  b. 

3.  It  is  also  used  to  designate  a  person 
who  has  been  appointed  or  elected  to  some 
office,  after  another  person. 

TO  SUE.  To  prosecute  or  commence 
legal  proceedings  for  the  purpose  of  re- 
covering a  right. 

SUFFRAGE,  government.  Vote;  the 
act  of  voting. 

2.  The  right  of  suffrage  is  given  by  the 
constitution  of  the  United  States,  art.  1,  s. 
2,  to  the  electors  in  each  state,  as  shall  have 
the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  state 
legislature.  Vide  2  Story  on  the  Const.  § 
578,  et  seq. ;  Amer.  Citiz.  201 ;  1  Bl.  Com. 
171 ;  2  Wils.  Lect.  130 ;  Montesq.  Esp. 
des  Lois,  liv.  11,  c.  6  ;  1  Tucker's  Bl.  Com. 
App.  52,  3.     See  Division  of  opinion. 

SUFFRANCE.  The  permitting  a  ten- 
ant who  came  in  by  a  lawful  title,  to  remain 
after  his  right  has  expired.  Vide  Estates 
at  suffrance. 

SUGGESTIO  FALSI.  A  statement  of 
a  falsehood.  This  amounts  to  a  fraud  when- 
ever the  party  making  it  was  bound  to  dis- 
close the  truth. 

2.  The  following  is  an  example  of  a  case 
where  chancery  will  interfere  and  set  aside 
a  contract  as  fraudulent,  on  account  of  the 
suggestio  falsi :  a  purchaser  applied  to  the 
seller  to  purchase  a  lot  of  wild  land,  and 
represented  to  him  it  was  worth  nothing, 
except  for  a  sheep  pasture,  when  he  knew 
there  was  a  valuable  mine  on  the  lot,  of 
which  the  seller  was  ignorant.  The  sale  was 
set  aside.  2  Paige,  390 ;  4  Bouv.  Inst.  n. 
3837,  et  seq.  Vide  Concealment;  Mis- 
representation; Representation;  Suppressio 

mam* 

ven. 

SUGGESTION.  In  its  literal  sense  this 
word  signifies  to  inform,  to  insinuate,  to  in- 
struct, to  cause  to  be  remembered,  to  coun- 


sel. In  practice  it  is  used  to  convey  the 
idea. of  information ;  as,  the  defendant  sug- 
gests the  death  of  one  of  the   plaintiffs. 

2  Sell.  Pr.  191. 

2.  In  wills,  when  suggestions  are  made 
to  a  testator  for  the  purpose  of  procuring  a 
devise  of  his  property  in  a  particular  way, 
and  when  such  suggestions  are  false,  they 
generally  amount  to  a  fraud.  Bac.  Ab. 
Wills,  G  3  ;  5  Toull.  n.  706. 

SUGGESTIVE  INTERROGATION. 
This  phrase  has  been  used  by  some  writers 
to  signify  the  same  thing  as  leading  ques- 
tion, (q.  v.)  2  Benth.  on  Ev.  b:  3,  o. 
3.  It  is  used  in  the  French  law.  Vide 
Question. 

SUI  JURIS.  One  who  has  all  the  rights 
to  which  a  freemen  is  entitled ;  one  who  is 
not  under  the  power  of  another,  as  a  slave, 
a  minor,  and  the  like. 

2.  To  make  a  valid  contract,  a  person 
must,  in  genera],  be  sui  juris.  Every  one 
of  full  age  is  presumed  to  be  m  juris. 
Story  on  Ag.  p.  10. 

SUICIDE,  crimes,  med.  jur.  The  act 
of  malicious  self-murder ;  felo  de  se.  (q.  v.) 

3  Man.  Gran.  &  Scott,  437,  457,  458 ;  1 
Hale,  P.  C.  441.  But  it  has  been  decided 
in  England  that  where  a  man's  life  was  in- 
sured, and  the  policy  contained  a  proviso 
that  "  every  policy  effected  by  a  person  on 
his  or  her  own  life  should  be  void,  if  such 
person  should  commit  suicide,  or  die  by 
duelling  or  the  hands  of  justice,"  the  terms 
of  the  condition  included  all  acts  of  volun- 
tary self-destruction,  whether  the  insured 
at  the  time  such  act  was  committed,  was  or 
was  not  a  moral  responsible  agent.  8  Man. 
Gr.  &  Scott,  437.  In  New  York  it  has 
been  held  that  an  insane  person  cannot 
commit  suicide,  because  such  person  has 
no  will.    4  Hill's  R.  75. 

2.  It  is  not  punishable  it  is  believed  in 
any  of  the  United  States,  as  the  unfor- 
tunate object  of  this  offence  is  beyond  the 
reach  of  human  tribunals,  and  to  deprive 
his  family  of  the  property  he  leaves  would 
be  unjust. 

3.  In  cases  of  sudden  death,  it  is  of 
great  consequence  to  ascertain,  on  finding 
the  body,  whether  the  deceased  has  been 
murdered,  died  suddenly  of  a  natural  death, 
or  whether  he  has  committed  suicide.  By 
a  careful  examination  of  the  position  of  the 
body,  and  of  the  circumstances  attending 
it,  it  can  be  generally  ascertained  whether 
the  deceased  committed  suicide,  was  mur- 
dered, or  died  a  natural  death.    But  there 
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are  sometimes  cases  of  suicide  which  can 
scarcely  be  distinguished  from  those  of 
murder.  A  case  of  suicide  is  mentioned 
by  Doctor  Devergie,  (Annales  d'Hygtene, 
transcribed  by  Trebuchet,  Jurisprudence  de 
la  Medecine,  p.  40,)  which  bears  a  striking 
analogy  to  a  murder.  The  individual  went 
to  the  cemetery  of  Pdre  la  Chaise,  near 
Paris,  and  with  a  razor  inflicted  a  wound 
on  himself  immediately  below  the  os 
hyotde;  the  first  blow  penetrated  eleven 
lines  in  depth;  a  second,  in  the  wound 
made  by  the  first,  pushed  the  instrument 
to  the  depth  of  twenty-one  lines ;  a  third 
extended  as  far  as  the  posterior  of  the 
pharynx,  cutting  the  muscles  which  attach- 
ed the  tongue  to  the  os  hyotde,  and  made  a 
wound  of  two  inches  in  depth.  Imagine 
an  enormous  wound,  immediately  under 
the  chin,  two  inches  in  depth,  and  three 
inches  and  three  lines  in  width,  and 
a  foot  in  circumference;  and  then  judge 
whether  such  wound  could  not  be  easily 
mistaken  as  having  been  made  by  a 
stranger,  and  not  by  the  deceased.  Vide 
Death,  and  1  Briand,  Med.  Leg.  26  partie, 
c.  1,  art.  6. 

SUIT.  An  action.  The  word  suit  in 
the  25th  section  of  the  judiciary  act  of 
1789,  applies  to  any  proceeding  in  a  court 
of  justice,  in  which  the  plaintiff  pursues, 
in  such  court,  the  remedy  which  the  law 
affords  him.  An  application  for  a  pro- 
hibition is  therefore  a  suit.  2  Pet.  449. 
According  to  the  code  of  practice  of 
Louisiana,  art.  96,  a  suit  is  a  real,  per- 
sonal or  mixed  demand,  made  before  a 
competent  judge,  by  which  the  parties 
pray  to  obtain  their  rights,  and  a  decision 
of  their  disputes.  In  that  acceptation,  the 
words  suit,  process  and  cause,  are  in  that 
state  almost  synonymous.  Vide  Seda,  and 
Steph.  PL  427 ;  3  BL  Com.  895 ;  Gilb.  C. 
P.  48  ;  1  Chit.  PL  399 ;  Wood's  Civ.  Law, 
b.  4,  c.  p.  315 ;  4  Mass.  263  j  18  John.  14 ; 
4  Watts,  R.  154 ;  3  Story,  Const.  §  1719. 
In  its  most  extended  sense,  the  word  suit, 
includes  not  only  a  civil  action,  but  also  a 
criminal  prosecution,  as  indictment,  in- 
formation, and  a  conviction  by  a  magis- 
trate.   Ham.  N.  P.  270. 

SUITE.  Those  persons,  who  by  his 
authority,  follow  or  attend  an  ambassador 
or  other  public  minister. 

2.  In  general  the  suite  of  a  minister 
are  protected  from  arrest,  and  the  invio- 
lability of  his  person  is  communicated  to 
those  who  form  his  suite.     Vattel,  lib.  4,  c. 
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9,  §  12(X    See  1  Dall.  177 ;  Baldw.  240 ; 
and  Embassador. 

SUITOR.  One  who  is  a  party  to  a  suit 
or  action  in  court.  One  who  is  a  party  to 
an  action.  In  its  ancient  sense,  suitor 
meant  one  who  was  bound  to  attend  the 
county  court;  also,  one  who  formed  part 
of  the  seda.  (q.  v.) 

SULTAN.  The  title  of  the  Turkish 
sovereign  and  other  Mahometan  princes. 

SUMMARY  PROCEEDINGS.  When 
cases  are  to  be  adjudged  promptly,  without 
any  unnecessary  form,  the  proceedings  are 
said  to  be  summary. 

2.  In  no  case  can  the  party  be  tried 
summarily  unless  when  such  proceedings 
are  authorized  by  legislative  authority, 
except  perhaps  in  the  cases  of  contempts, 
for  the  common  law  is  a  stranger  to  such  a 
mode  of  trial.  4  BL  Com.  280 ;  20  Vin 
Ab.  42 ;  Boscawen  on  Conv. ;  Paley  on 
Convict. ;  vide  Convictions. 

SUMMING  UP,  practice.  The  act  of 
making  a  speech  before  a  court  and  jury, 
after  all  the  evidence  has  been  heard,  in 
favor  of  one  of  the  parties  in  the  cause, 
is  called  summing  up.  When  the  judge 
delivers  his  charge  to  the  jury,  he  is  also 
said  to  sum  up  the  evidence  in  the  case.  6 
Harg.  St.  Tr.  832 ;  1  Chit.  Cr.  Law,  632. 

2.  In  summing  up,  the  judge  should, 
with  much  precision  and  clearness,  state 
the  issues  joined  between  the  parties,  and 
what  the  jury  are  required  to  find,  either 
in  the  affirmative  or  negative.  He  should 
then  state  the  substance  of  the  plaintiff's 
claim,  and  of  the  defendant's  ground  of 
defence,  and  so  much  of  the  evidence  as  is 
adduced  for  each  party,  pointing  out  as  he 
proceeds,  to  which  particular  question  or 
issue  it  respectively  applies,  taking  care  to 
abstain  as  much  as  possible  from  giving  an 
opinion  as  to  the  facts.  It  is  his  duty 
clearly  to  state  the  law  arising  in  the  case 
in  such  terms  as  to  leave  no  doubt  as 
to  his  meaning,  both  for  the  purpose  of 
directing  the  jury,  and  with  a  view  of 
correcting,  on  a  review  of  the  case  on 
a  motion  for  a  new  trial,  or  on  a  writ 
of  error,  any  error  he  may,  in  the  hurry 
of  the  trial,  have  committed.  Vide  8  S. 
&  R.  150;  1  S.  &  R.  515;  4  Rawle,  R. 
100,  195,  356 ;  2  Penna.  R.  27 ;  2  S.  & 
R.  464.  Vide  Charge;  Opinion,  (Judg-  ' 
merit.) 

TO  SUMMON,  practice.  The  act  by 
which  a  defendant  is  notified  by  a  compe- 
petent    officer,  that    an  action  has  been 
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instituted  against  him,  and  that  he  is 
required  to  answer  to  it  at  a  time  and  place 
named.  This  is  done  either  by  giving  the 
defendant  a  copy  of  the  summons,  or 
leaving  it  at  his  house  ;  or  by  reading  the 
summons  to  him. 

SUMMONERS.  Petty  officers  who  cite 
men  to  appear  in  any  court. 

SUMMONS,  practice.  The  name  of  a 
writ  commanding  tho  sheriff,  or  other 
authorized  officer,  to  notify  a  party  to 
appear  in  court  to  answer  a  complaint 
made  against  him  and  in  the  said  writ 
specified,  on  a  day  therein  mentioned.  21 
Vin.  Ab.  42 ;  2  Sell.  Pr.  356 ;  3  Bl.  Com. 
279. 

Summons  and  severance.  Vide  Seve- 
rance; and  20  Vin.  Ab.  51;  Bao.  Ab. 
h.  t. ;  Archb.  Civil  Plead.  59. 

SUMMUM  JUS.  Extreme  right,  strict 
right.  It  is  seldom  that  extreme  right  can 
be  administered  without  the  danger  of 
doing  injustice,  for  extreme  right  may 
produce  extreme  wrong.  Summum  jus, 
summa  injuria, 

SUMPTUARY  LAWS.  Those  relating 
to  expenses,  and  made  to  restrain  excess 
in  apparel. 

2.  In  the  United  States  the  expenses 
of  every  man  are  left  to  his  own  good 
judgment,  and  not  regulated  by  arbitrary 
laws. 

SUNDAY.    The  first  day  of  the  week. 

2.  In  some  of  the  New  England  states 
it  begins  at  sun  setting  on  Saturday,  and 
ends  at  the  same  time  the  next  day.  But 
in  other  parts  of  the  United  States,  it  gene- 
rally commences  at  twelve  o'clock  on  the 
night  between  Saturday  and  Sunday,  and 
ends  in  twenty-four  hours  thereafter.  6 
GilL  &  John.  268;  and  vide  Bao.  Ab. 
Heresy,  Ac.  D ;  Id.  Sheriff,  N  4 ;  1  Salt. 
78 ;  1  Sell.  Pr.  12 ;  Hamm.  N.  P.  140. 
The  Sabbath,  the  Lord's  Day,  and  Sunday, 
all  mean  the  same  thing.  6  Gill.  &  John. 
268 ;  see  6  Watts,  231 ;  3  Watte,  56,  59. 

3.  In  some  states,  owing  to  statutory 
provisions,  contracts  made  on  Sunday  are 
void ;  6  Watts,  R.  231 ;  Leigh,  N.  P.  14 ; 
1  P.  A.  Browne,  171 ;  5  B.  &  C.  406 ;  4 
Bing.  84 ;  but  in  general  they  are  binding, 
although  made  on  that  day,  if  good  in  other 

%  respects.  1  Crompt.  &  Jervis,  130;  3 
Law  Intell.  210;  Chit,  on  Bills,  59; 
Wright's  R.  764 ;  10  Mass.  312 ;  1  Cowen, 
R.  76,  n. ;  Cowp.  640 ;  1  Bl.  Rep.  499 ;  1 
Str.  702 ;  see  8  Cowen,  R.  27 ;  6  Penn.  St. 
R.  417,  420. 


4.  Sundays  are  computed  in  the  time 
allowed  for  the  performance  of  an  act,  but 
if  the  last  day  happen  to  be  a  Sunday,  it  is 
to  be  excluded,  and  the  act  must  in  general 
be  performe6>on  Saturday ;  3  Penna.  R.  201 ; 
3  Chit.  Pr.  110 ;  promissory  notes  and  bills 
of  exchange,  when  they  fall  due  on  Sunday, 
are  generally  paid  on  Saturday.  See,  as  to 
the  origin  of  keeping  Sunday  as  a  holiday, 
Neale's  F.  &  F.  Index,  Lord's  day ;  Story 
on  Pr.  Notes,  §  220 ;  Story  on  Bills,  §  233 ; 
2  Hill's  N.  Y.  Rep.  587 ;  2  Applet.  R.  264. 

SUPER  ALTUM  MARE.  Upon  the 
high  sea.     Yide  High  Seas. 

Super  visum  corpore.  Upon  view  of 
the  body.  When  an  inquest  is  held  over  a 
body  found  dead,  it  must  be  super  visum 
corpore.    Vide  Coroner;  Inquest. 

SUPERCARGO,  mar.  law.  A  person 
specially  employed  by  the  owner  of  a  cargo 
to  take  charge  of  the  merchandise  which 
has  been  shipped,  to  sell  it  to  the  best 
advantage,  and  to  purchase  returning  oar- 
goes  and  to  receive  freight,  as  he  may  be 
authorized. 

2.  Supercargoes  have  complete  control 
over  the  cargo,  and  everything  which  im- 
mediately concerns  it,  unless  their  authority 
is  either  expressly  or  impliedly  restrained. 
12  East,  R.  381.  Under  certain  circum- 
stances, they  are  responsible  for  the  cargo ; 
4  Mass.  115 ;  see  1  Gill  &  John.  1 ;  but 
the  supercargo  has  no  power  to  interfere 
with  the  government  of  the  ship.  3  Pardee, 
n.  646 ;  1  Boulay-Paty,  Dr.  Com.  421. 

SUPERFCETATION,  med.  jur.  The 
conception  of  a  second  embryo,  during  the 
gestation  of  the  first,  or  the  conception  of 
a  child  by  a  woman  already  pregnant  with 
another,  during  the  time  of  such  preg- 
nancy. 

2.  This  doctrine,  though  doubted,  seems 
to  be  established  by  numerous  cases.  1 
Beck's  Med.  Jur.  193  ;  Cassan  on  Superfoe- 
tation;  New  York  Medical  Repository;  1 
Briand,Med.  Leg.  prem.  partie,  c.  3,  art.  4 ; 
1  Fodere,  Med.  L6g.  §  299 ;  Buffon,  Hist. 
Nat.  de  l'Homme,  Puberte. 

SUPERFICIARIUS,  civ.  law.  He  who 
has  built  upon  the  soil  of  another,  which  he 
has  hired  for  a  number  of  years  or  forever, 
yielding  a  yearly  rent.  This  is  not  very 
different  from  the  owner  of  a  lot  on  ground 
rent  in  Pennsylvania.  Dig.  43,  18,  1 
and  2. 

SUPERFICIES.  A  Latin  word  used 
among  civilians.  It  signifies  in  the  edict 
of  the  praetor  whatever  has  been  erected  on 
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the   soil,  quidquid  solo  inadificatum  est. 
Vide  Dig.  43,  tit.  18, 1.  1  and  2. 

SUPERIOR.  One  who  has  a  right  to 
command ;  one  who  holds  a  superior  rank ; 
as,  a  soldier  is  bound  to  obey  his  superior. 

2.  In  estates,  some  are  superior  to  others ; 
an  estate  entitled  to  a  servitude  or  easement 
over  another  estate,  is  called  the  superior  or 
dominant,  and  the  other  the  inferior  or  ser- 
vient estate.     1  Bouv.  Inst.  n.  1612. 

3.  Of  courts,  some  are  supreme  or  supe- 
rior, possessing  in  general  appellate  juris- 
diction, either  by  writ  of  error  or  by  appeal ; 
3  Bouv.  Inst.  n.  2527 ;  the  others  are  called 
inferior  courts. 

SUPERNUMERARII,  Rom.  civil  law. 
From  the  reign  of  Constantino  to  Justinian, 
advocates  were  divided  into  two  classes : 
viz.  advocates  in  title,  who  were  called 
statuti,  and  supernumeraries.  The  statutis 
were  inscribed  in  the  matriculation  books, 
and  formed  a  part  of  the  college  of  advo- 
cates in  each  jurisdiction.  The  supernu- 
meraries were  not  attached  to  any  bar  in 
.particular,  and  could  reside  where  they 
pleased ;  they  took  the  place  of  advocates 
by  title,  as  vacancies  occurred  in  that  body. 
Cfode  Justin.,  de  adv.  div.  jud.  c.  3, 11, 13  j 
Oalvini  Lex,  ad  voc;  also  Statuti. 

SUPERSEDEAS,  practice,  actions.  The 
name  of  a  writ  containing  a  command  to 
stay  the  proceedings  at  law. 

2.  It  is  granted  on  good  cause  shown 
that  the  party  ought  not  to  proceed.  F.  N. 
B.  236.  There  are  some  writs  which  though 
they  do  not  bear  this  name  have  the  effect 
to  supersede  the  proceedings,  namely,  a  writ 
of  error,  when  bail  is  entered,  operates  as  a 
supersedeas,  and  a  writ  of  certiorari  to  re- 
move the  proceedings  of  an  inferior  into  a 
superior  court  has,  in  general,  the  same 
effect.  8  Mod.  373 ;  1  Barnes,  260 ;  6 
Binn.  R.  461.  But,  under  special  circum- 
stances, the  certiorari  has  not  the  effect  to 
stay  the  proceedings,  particularly  where 
summary  proceedings,  as  to  obtain  posses- 
sion under  the  landlord  and  tenant  law,  are 
?'ven  by  statute.  6  Binn.  R.  460 ;  1 
eates,  R.  49  ;  4  Dall.  R.  214 ;  1  Ashm. 
R.  230  ;  Vide  Vin.  Ab.  h.  t.;  Bac.  Ab.  h.  t.; 
Com.  Dig.  h.  t.;  Yelv.  R.  6,  note. 

SUPERSTITIOUS  USE,  English  law. 
When  lands,  tenements,  rents,  goods  or 
chattels  are  given,  secured  or  appointed  for 
and  toward  the  maintenance  of  a  priest  or 
chaplain  to  say  mass ;  for  the  maintenance 
of  a  priest,  or  other  man,  to  pray  for  the 
60ul  of  any  dead  man,  in  such  a  church  or 


elsewhere ;  to  have  and  maintain  perpetual 
obits,  lamps,  torches,  &c,  to  be  used  at  cer- 
tain times  to  help  to  save  the  souls  of  men 
out  of  purgatory ;  in  such  cases  the  king 
by  force  of  several  statutes,  is  authorised 
to  direct  and  appoint  all  such  uses  to  such 
purposes  as  are  truly  charitable.  Bac.  Ab. 
Charitable  Uses  and  Mortmain,  D ;  Duke 
on  Char.  Uses,  105  ;  6  Vcs.  567 ;  4  Co. 
104.  • 

2.  In  the  United  States,  where  all  reli- 
gious opinions  are  tree,  and  the  right  to 
exercise  them  is  secured  to  the  people,  a 
bequest  to  support  a  catholic  priest,  and 
perhaps  certain  other  uses  in  England, 
would  not  in  this  country  be  considered  as 
superstitious  uses.  1  Pa.  R.  49 ;  8  Penn. 
St.  R.  327  ;  17  S.  &  R.  388 ;  1  Wash.  224. 
It  is  not  easy  to  see  how  there  can  be  a 
superstitious  use  in  this  country,  at  least  in 
the  acceptation  of  the  British  courts.  1 
Watts,  224 ;  4  Bouv.  Inst.  n.  3985. 

SUPERVISOR.  An  overseer  ;  a  sur- 
veyor. 

2.  There  are  officers  who  bear  this 
name  whose  duty  it  is  to  take  care  of  the 
highways. 

SUPPLEMENTAL.  That  which  is 
added  to  a  thing  to  complete  it ;  as  a  sup- 
plemental affidavit,  which  is  an  additional 
affidavit  to  make  out  a  case ;  a  supplemen- 
tal bill.  (q.  v.) 

Supplemental  bill,  equity  plead.  A 
bill  already  filed  to  supply  some  defect  in 
the  original  bill.     See  Bill  supplemental. 

SUPPLICAVIT,  Eng.  law.  The  name 
of  a  writ  issuing  out  of  the  king's  bench  or 
chancery,  for  taking  sureties  of  the  peace ; 
it  is  commonly  directed  to  the  justices  of 
the  peace,  when  they  are  averse  to  acting 
in  the  affair  in  their  judicial  capacity.  4 
Bl.  Com.  283 ;  vide  Vin.  Ab.  h.  t.;  Com. 
Dig.  Chancery,  4  R.;  Id.  Forcible  Entry, 
D  16, 17. 

SUPPLICIUM,  civil  law.  A  corporal 
punishment  ordained  by  law ;  the  punish- 
ment of  death,  so  called  because  it  was 
customary  to  accompany  the  guilty  man  to 
the  place  of  execution  and  there  offer  sup- 
plications for  him. 

SUPPLIES,  Eng.  Law.    Extraordinary 
grants  to  the  king  by  parliament,  to  supply 
the  exigencies  of  the  state.    Jacob's  Law* 
Diet.  h.  t. 

SUPPORT.  The  right  of  support  is  an 
easement  which  one  man,  either  by  contract 
or  prescription,  enjoys,  to  rest  the  joists  or 
timbers  of  his  house  upon  the  wall  of  an 
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adjoining  building,  owned  by  another  per- 
son. 3  Kent,  Com.  435.  Vide  Lois  des 
Bat.  part.  1,  c.  3,  s.  2,  a.  1,  §  7 ;  Party 
wall, 

SUPPRESSIO  VERI.  Concealment  of 
troth. 

2.  In  general  a  suppression  of  the  truth, 
when  a  party  is  bound  to  disclose  it,  vitiates 
a  contract.  In  the  contract  of  insurance  a 
knowledge  of  the  facts  is  required  to  enable 
the  underwriter  to  calculate  the  chances  and 
form  a  due  estimate  of  the  risk ;  and,  in 
this  contract  perhaps  more  than  any  other, 
the  parties  are  required  to  represent  every 
thing  with  fairness.  1  Bla.  Rep.  594 ;  3 
Burr.  1809. 

3.  Suppressio  veri  as  well  as  suggtstio 
falsi,  is  a  ground  to  rescind  an  agreement, 
or  at  least  not  to  carry  it  into  execution. 
3  Atk.  383 ;  Prec.  Ch.  138  ;  1  Fonb.  Eq. 
o.  2,  s.  8  ;  1  Ball  &  Beatty,  241 ;  3  Munf. 
282 ;  1  Pet.  383 ;  2  Paige,  390  ;  4  Bouv. 
Inst.  n.  3841.  Vide  Concealment;  Mis- 
representation; Representation;  Suggtstio 
falsi. 

SUPRA  PROTEST.  Under  protest. 
Vide  •Acceptance  supra  protest;  Acceptor 
supra  protest;  Bills  of  Exchange. 

SUPREMACY.  Sovereign  dominion, 
authority,  and  preeminence;  the  highest 
state.  In  the  United  States,  the  supremacy 
resides  in  the  people,  and  is  exercised 
by  their  constitutional  representatives, 
the  president  and  congress.  Vide  Sove- 
reignty. 

SUPREME.  That  which  is  superior  to 
all  other  things ;  as  the  supreme  power  of 
the  state,  which  is  an  authority  over  all 
others.  The  supreme  court,  which  is  supe- 
rior to  all  other  courts. 

Supreme  court.  The  court  of  the 
highest  jurisdiction  in  the  United  States, 
having  appellate  jurisdiction  over  all  the 
other  courts  of  the  United  States,  is  so 
called.  Its  powers  are  examined  under  the 
article  Courts  of  the  United  States. 

2.  The  following  list  of  the  judges  who 
have  had  seats  on  the  bench  of  this  court  is 
given  for  the  purpose  of  reference. 

Chief  Justices. 

John  Jay,  appointed  September  26, 1789, 
resigned  in  1795. 

.  John  Rutledge,  appointed  July  1, 1795, 
resigned  in  1796. 

Oliver  Ellsworth,  appointed  March  4, 
1796,resignedinl801. 

John  Marshall,  appointed  January  81, 
1801,  died  July  6, 1885. 

Vol.  II. — M  m 


-  Roger  B.  Taney,  appointed  March  15, 
1836. 

•Associate  Justices. 

William  Cushing-,  appointed  September 
27, 1789,  died  in  1811. 

James  Wilson,  appointed  September  29, 
1789,  died  in  1798. 

John    Blair,  appointed    September  30, 

1789,  died  in  1796. 

James  Iredell,  appointed  February  10, 

1790,  died  in  1799. 

Thomas  Johnson,  appointed  November  7, 

1791,  resigned  in  1793. 

William  Patterson,  appointed  March  4, 
1793,  in  the  place  of  Judge  Johnson,  died 
in  1806. 

Samuel  Chase,  appointed  January  7, 
1796,  in  the  place  of  Judge  Blair,  died  in 
1811. 

Bushrod  Washington,  appointed  Decem- 
ber 20, 1798,  in  the  place  of  Judge  Wilson, 
died  November  26, 1829. 

Alfred  Moore,  appointed  Deoember  10, 
1799,  in  the  place  of  Judge  Iredell,  resigned 
in  1804. 

William  Johnson,  appointed  March  6, 
1804,  in  the  place  of  Judge  Moore,  died  in 
1835. 

Broekholst  Livingston,  appointed  Novem- 
ber 10, 1806,  in  the  place  of  Judge  Patter- 
son, died  in  1823. 

Thomas  Todd,  appointed  March  3, 1807, 
under  the  act  of  congress  of  February,  1807, 
providing  for  an  additional  justice,  died  in 
1826. 

Gabriel  Duval,  appointed  November  18, 
1811,  in  the  place  of  Judge  Chase,  resigned 
in  January,  1835. 

Joseph  Story,  appointed  November  18, 
1811,  in  the  plaoe  of  Judge  Cushing. 

Smith  Thompson,  appointed  December  9, 
1823,  in  the  place  of  Judge  Livingston, 
deceased. 

Robert  Trimble,  appointed  May  9, 1826, 
in  the  plaoe  of  Judge  Todd,  died  in  1829. 

John  McLean,  appointed  March  1829,  in 
the  place  of  Judge  Trimble,  deceased. 

Henry  Baldwin,  appointed  January  1880, 
in  the  place  of  Judge  Washington,  de- 
ceased. 

James  M.  Wayne,  appointed  January  9, 
1835,  in  the  plaoe  of  Judge  Johnson,  de- 
ceased. 

Philip  P.  Barbour,  appointed  March  15, 
1886,  died  February  25, 1841. 

John  Catron,  appointed  March  8, 1837, 
under  the  act  of  congress  providing  for  two 
additional  judges. 
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John  McKinley,  appointed  September  25, 
1837,  under  the  last  mentioned  act. 

Peter  V.  Daniel,  appointed  March  3, 
1841,  in  the  place  of  Judge  Barbour,  de- 
ceased. 

Samuel  Nelson,  appointed  February  14, 

1845,  in  the  place  of  Judge  Thompson, 
deceased. 

Levi  Woodbury,  appointed  September 
20,  1845,  in  the  recess  of  senate,  in  the 
place  of  Judge  Story,  deceased  :  his  nomi- 
nation confirmed  January  3, 1846. 

Robert  C.  Grier,  appointed   August  4, 

1846,  in  the  place  of  Judge  Baldwin,  de- 
ceased. 

Benj.  Bobbins  Curtis,  appointed  1851, 
in  the  recess  of  the  senate,  in  the  place  of 
Judge  Woodbury,  deceased :  his  nomination 
confirmed 

The  present  judges  of  the  supreme  court 
are, 

Chief  Justice. — Roger  B.  Taney. 

Associate  Justices. — John  McLean,  James 
M.  Wayne,  John  Catron,  John  McKinley, 
Peter  Y.  Daniel,  Samuel  Nelson,  Robert  C. 
Grier,  and  B.  Bobbins  Curtis. 

3.  In  the  several  states  there  are  also 
supreme  courts ;  their  powers  and  jurisdic- 
tion will  be  found  under  the  names  of  the 
several  states. 

SUR.  A  French  word  which  signifies 
upon,  on.  It  is  very  frequently  used  in 
connexion  with  other  words ;  as,  sur  rule  to 
take  deposition,  sur  trover  and  conversion, 
and  the  like. 

Sur  cui  ante  divortium.  The  name 
of  a  writ  issued  in  favor  of  the  heir  of  the 
wife,  where  the  husband  alienated  the  wife's 
lands  during  the  coverture,  and  afterwards 
they  were  divorced  and  she  died,  to  recover 
the  lands  from  the  alienee.  Vide  Cui  ante 
divortium. 

SURCHARGE,  chancery  practice.  When 
a  bill  is  filed  to  open  an  account  stated, 
liberty  is  sometimes  given  to  the  plaintiff  to 
surcharge  and  falsify  such  account.  That 
is,  to  examine  not  only  errors  of  fact,  but 
errors  of  law.  2  Atk.  112 ;  11  Wheat. 
237 ;  2  Ves.  565. 

2.  "  These  terms, « surcharge,'  and  <  fal- 
sify,' "  says  Mr.  Justice  Story,  1  Eq.  Jur. 
§  525,  "  have  a  distinct  sense  in  the  vo- 
cabulary of  courts  of  equity,  a  little  removed 
from  that,  which  they  bear  in  the  ordinary 
language  of  common  life.  In  the  language 
of  common  life,  we  understand  *  surcharge' 
to  import  an  overcharge  in  quantity,  or 
price,  or  degree,  beyond  what  is  just  and 


reasonable.  In  this  sense,  it  is  nearly  equiva- 
lent to  <  falsify ;'  for  every  item,  which  is 
not  truly  charged,  as  it  should  be,  is  false ; 
and  by  establishing  such  overcharge  it  is 
falsified.  But,  in  the  sense  of  courts  of 
equity,  these  words  are  used  in  contradis- 
tinction to  each  other.  A  surcharge  is  ap- 
propriately applied  to  the  balance  of  the 
whole  account ;  and  supposes  credits  to  be 
omitted,  which  ought  to  be  allowed.  A 
falsification  applies  to  some  item  in  the 
debets;  and  supposes,  that  the  item  is 
wholly  false,  or  in  some  part  erroneous. 
This  distinction  is  taken  notice  of  by  Lord 
Hardwicke;  and  the  words  used  by  him 
are  so  clear,  that  they  supersede  all  neces- 
sity for  farther  commentary.  (Upon  a 
liberty  to  the  plaintiff  to  surcharge  and 
falsify,'  says  he,  c  the  onus  probandi  is  al- 
ways on  the  party  having  that  liberty ;  for 
the  court  takes  it  as  a  stated  account,  and 
establishes  it.  But,  if  any  of  the  parties 
can  show  an  omission,  for  which  credit 
ought  to  be,  that  is,  a  surcharge;  or  if  any- 
thing is  inserted,  that  is  a  wrong  charge, 
he  is  at  liberty  to  show  it,  and  that  is  a 
falsification.  But  that  must  be  by  proof 
on  his  side.  And  that  makes  a  great  dif- 
ference between  the  general  cases  of  an  open 
account,  and  were  only  [leave]  to  surcharge 
and  falsify ;  for  such  must  be  made  out' " 

SURETY,  contracts.  A  person  who 
binds  himself  for  the  payment  of  a  sum  of 
money  or  for  the  performance  of  something 
else,  for  another,  who  is  already  bound  for 
the  same.  A  surety  differs  from  a  guarantor, 
and  the  latter  cannot  be  sued  until  after  a 
suit  against  the  principal.     10  Watts,  258. 

2.  The  surety  differs  from  bail  in  this, 
that  the  latter  actually  has,  or  is  by  law 
presumed  to  have,  the  custody  of  his  prin- 
cipal, while  the  former  has  no  control  over 
him.  The  bail  may  surrender  his  principal 
in  discharge  of  his  obligation;  the  surety 
cannot  be  discharged  by  such  surrender. 

3.  In  Pennsylvania  it  has  been  decided 
that  the  creditor  is  bound  to  sue  the  prin- 
cipal when  requested  by  the  surety,  and 
the  debt  is  due ;  and  that  when  proper 
notice  is  given  by  the  surety  that  unless 
the  principal  be  sued,  he  will  consider  him- 
self discharged,  he  will  be  so  considered, 
unless  the  principal  be  sued.  8  Serg.  & 
Rawle,  116 ;  15  Serg.  &  Rawle,  29,  30 ;  S. 
P.  in  Alabama,  9  Porter,  R.  409.  But  in 
general  a  creditor  may  resort  to  the  surety 
for  the  payment  of  his  debt  in  the  first 
place,  without  applying  to  the  principal. 
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1  Watts,  230  ;  7  Ham.  part  1,  223.  Vide 
Bouv.  Inst.  Index,  h.  t. ;  Contribution; 
Contracts;  Suretyship. 

Surety  of  the  peace,  crim.  law.  A 
security  entered  into  before  some  compe- 
tent court  or  officer,  by  a  party  accused, 
together  with  some  other  person,  in  the 
form  of  recognizance  to  the  commonwealth 
in  a  certain  sum  of  money,  with  a  condition 
that  the  accused  shall  keep  the  peace  to- 
wards all  the  citizens  of  the  commonwealth. 
A  security  for  good  behaviour  is  a  similar 
recognizance  with  a  condition  that  the  ac- 
cused shall  be  of  good  behaviour. 

2.  This  security  may  be  demanded  by  a 
court  or  officer  having  jurisdiction  from  all 
persons  who  threatened  to  kill  or  to  injure 
others,  or  who  by  their  acts  give  reason  to 
believe  they  will  commit  a  breach  of  the 
peace.  And  even  after  an  acquittal  a 
prisoner  may  be  required  to  give  security  of 
the  peace  or  good  behaviour,  when  the  cir- 
cumstances of  the  case  justify  a  court  in 
believing  the  public  good  requires  it.  2 
Teates,  B.  437 ;  Bac.  Ab.  h.  t.;  1  Binn. 
B.  98,  note ;  Com.  Dig.  h.  t.;  Yin.  Ab.  h. 
t.;  Bl.  Com.  B.  4,  c.  18,  p.  251. 

3.  To  obtain  surety  to  keep  the  peace, 
the  party  requiring  it  must  swear  or  affirm 
he  fears  a  present  or  future  danger,  and 
not  merely  swear  or  affirm  to  a.  breach  of 
the  peace  which  is  past ;  it  is  usual,  how- 
ever, to  state  such  injuries,  and  when  the 
circumstances  warrant  it,  a  threat  of  their 
repetition,  as  a  legitimate  ground  for  fearing 
future  injury,  which  fear  must  always  be 
stated.     1  Chit.  Pr.  677. 

4.  A  recognizance  to  keep  the  peace  is 
forfeited  only  by  an  actual  attack  or  threat 
of  bodily  harm,  or  burning  a  house,  and  the 
like,  but  not  by  bare  words  of  heat  and 
choler.  Hawk.  b.  1,  c.  60,  s.  22.  Vide 
Good  Behaviour. 

SUBETYSHIP,  contracts.  An  accessory 
agreement  by  which  a  person  binds  himself 
for  another  already  bound,  either  in  whole 
or  in  part,  as  for  his  debt,  default  or  mis- 
carriage. 

2.  The  person  undertaken  for  must  be 
liable  as  well  as  the  person  giving  the  pro- 
mise, for  otherwise  the  promise  would  be  a 
principal  and  not  a  collateral  agreement, 
and  the  promissor  would  be  liable  in  the 
first  instance ;  for  example,  a  married 
woman  would  not  be  liable  upon  her  con- 
tract, and  the  person  who  should  become 
surety  for  her  that  she  would  perform  it 
would  be  responsible  as  a  principal  and  not 


as  a  surety.  Pitm.  on  P.  &  S.  13 ;  Burge 
on  Sur.  6 ;  Poth.  Ob.  n.  306.  If  a  person 
undertakes  as  a  surety  when  he  knows  the 
obligation  of  the  principal  is  void,  he  be- 
comes a  principal.  2  Ld.  Baym.  1066 ;  1 
Burr.  373. 

3.  As  the  contract  of  suretyship  must 
relate  to  the  same  subject  as  the  principal 
obligation,  it  follows  that  it  must  not  be  of 
greater  extent  or  more  onerous,  either  in  its 
amount,  or  in  the  time  or  manner,  or  place 
of  performance,  than  such  principal  obliga- 
tion ;  and  if  it  so  exceed,  it  will  be  void,  as 
to  such  excess.  But  the  obligation  of  the 
surety  may  be  less  onerous,  both  in  its 
amount,  and  in  the  time,  place  and  manner 
of  its  performance,  than  that  of  the  princi- 
pal debtor )  it  may  be  for  a  less  amount,  or 
the  time  may  be  more  protracted.  Burge 
on  Sur.  4,  5. 

4.  The  contract  of  suretyship  may  be 
entered  into  by  all  persons  who  are  sui 
juris*  and  capable  of  entering  into  other 
contracts.     See  Parties  to  contracts. 

5.  It  must  be  made  upon  a  sufficient 
consideration.     See  Consideration. 

6.  The  contract  of  suretyship  or  guaranty, 
requires  a  present  agreement  between  the 
contracting  parties  ;  and  care  must  be  taken 
to  observe  the  distinction  between  an  actual 
guaranty,  and  an  offer  to  guaranty  at  a 
future  time  ;  when  an  offer  is  made,  it  must 
be  accepted  before  it  becomes  binding.  1 
M.  &  S.  557 ;  2  Stark.  371 ;  Cr.  M.  & 
Bos.  692. 

7.  Where  the  statute  of  frauds,  29  Car. 
II.,  o.  3,  is  in  force,  or  its  principles  have 
been  adopted,  the  contract  of  suretyship  "  to 
answer  for  the  debt,  default  or  miscarriage 
of  another  person,"  must  be  in  writing,  &c. 

8.  The  contract  of  suretyship  is  dis- 
charged and  becomes  extinct,  1st.  Either 
by  the  terms  of  the  contract  itself.  2d.  By 
the  acts  to  which  both  the  oreditdr  and 
principal  alone  are  parties.  3d.  By  the 
acts  of  the  creditor  and  sureties.  4th.  By 
fraud.     5th.  By  operation  of  law. 

9. — 6 1.  When  by  his  contract  the  surety 
limits  the  period  of  time  for  which  he  is  will- 
ing to  be  responsible,  it  is  clear  he  cannot 
be  held  liable  for  a  longer  period ;  as  when 
he  engages  that  an  officer  who  is  elected 
annually  shall  faithfully  perform  his  duty 
during  his  continuance  in  office ;  his  obliga- 
tion does  not  extend  for  the  performance  of 
his  duty  by  the  same  officer  who  may.  be 
elected  for  a  second  year.  Burge  on  Sur. 
I  63,  113 ;  1  McCord,  41 ;   2  Campb.  39 ; 
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3  Ad.  &  Ell.  N.  S.  276  ;  2  Saund.  411  a; 
6  East,  512;  2  M.  &  S.  370 ;  2  New  B. 
(5  B.  &  P.)  180 ;  2  M.  &  S.  363  ;  9  Moore, 
102. 

10. — §  2.  The  contract  of  suretyship 
becomes  extinct  or  discharged  by  the  acts 
of  the  principal  and  of  the  creditor  without 
any  act  of  the  surety.  This  may  be  done, 
1.  By  payment,  by  the  principal.  2.  By 
release  of  the  principal.  3.  By  tender 
made  by  principal  to  the  creditor.  4.  By 
compromise.  5.  By  accord  and  satisfac- 
tion. 6.  By  novation.  7.  By  delegation. 
8.  By  set-off.  9.  By  alteration  of  the 
oontract. 

11. — 1.  When  the  principal  makes  pay- 
ment, the  sureties  are  immediately  dis- 
charged, because  the  obligation  no  longer 
exists.  But  as  payment  is  the  act  of  two 
parties,  the  party  tendering  the  debt  and 
the  party  receiving  it,  the  money  or  thing 
due  must  be  accepted.  7  Pick  88 ;  4  Pick. 
83 ;  8  Pick.  122.    See  Payment. 

12. — 2.  As  the  release  of  the  principal 
discharges  the  obligation,  the  surety  is  also 
discharged  by  it. 

13.—-3.  A  lawful  tender  made  by  the 
principal  or  his  authorized  agent,  to  the 
creditor  or  his  authorized  agent,  will  dis- 
charge the  surety.  See  2  Blaokf.  87 ;  1 
Rawle,  408 ;  2  Fairf.  475 ;  13  Pet.  136. 

14. — 4.  When  the  creditor  and  principal 
make  a  compromise  by  which  the  principal 
is  discharged,  the  surety  is  also  discharged. 
11  Ves.  420 ;  3  Bro.  C.  C.  1 ;  Addis,  on 
Gontr.  443. 

15. — 5.  Accord  and  satisfaction  between 
the  principal  and  the  creditor  will  discharge 
the  surety,  as  by  that  the  whole  obligation 
becomes  extinct.  See  Accord  and  satisfac- 
tion. 

16. — 6.  It  is  evident  that  a  simple  nova- 
tion, or  the  making  a  new  contract  and 
annulling  the  old,  must,  by  the  destruction 
of  the  obligation,  discharge  the  surety. 

17. — 7.  An  absolute  delegation,  where 
the  principal  procures  another  person  to  as- 
sume the  payment  upon  condition  that  he 
shall  be  discharged,  will  have  the  effect  to 
discharge  the  surety.     See  Delegation, 

18. — 8.  When  the  principal  has  a  just 
set  off  to  the  whole  claim  of  the  creditor, 
the  surety  is  discharged. 

19.— 9.  If  the  principal  and  creditor 
change  the  nature  of  the  contract,  so  that  it 
is  no  longer  the  same,  the  surety  will  be 
discharged;  and  even  extending  the  time 
of  payment,  without  the  consent  of  the 


surety,  when  the  agreement  to  give  time  is 
founded  upon  a  valuable  consideration,  is 
such  an  alteration  of  the  contract  as  dis- 
charges the  surety.    See  Giving  Time. 

20. — §  8.  The  contract  is  discharged  by 
the  acts  of  the  creditor  and  surety,  1.  By 
payment  made  by  the  surety.  2.  By  re- 
lease of  the  surety  by  the  creditor.  3.  By 
compromise  between  them.  4.  By  accord 
and  satisfaction.     5.  By  set  off. 

21. — §  4.  Fraud  by  the  creditor  in  rela- 
tion to  the  obligation  of  the  surety,  or  by 
the  debtor  with  the  knowledge  or  assent  of 
the  creditor,  will  discharge  the  liability  of 
the  surety.  8  B.  &  C.  605 ;  S.  C.  6  Dowl. 
&  By.  505 ;  5  Bmg.  N.  C.  142. 

22. — §  5.  The  contract  of  suretyship  is 
discharged  by  operation  of  law,  1.  By  con- 
fusion. 2.  By  prescription,  or  the  act  of 
limitations.     8.  By  bankruptcy. 

23. — 1.  The  contraot  of  suretyship  is  dis- 
charged by  confusion  or  merger  of  rights; 
as,  where  the  obligee  marries  the  obligor. 
Burge  on  Sur.  256 ;  2  Yes.  p.  264;  1  Salk. 
806 ;  Cro.  Car.  551. 

24. — 2.  The  act  of  limitations  or  pre- 
scription is  a  perfect  bar  to  a  recovery 
agamst  a  surety,  after  a  sufficient  lapse  of 
time,  when  the  creditor  was  sui  juris  and  of 
a  capacity  to  sue. 

25. — 3.  The  discharge  of  the  surety 
under  the  bankrupt  laws,  will  put  an  end 
to  his  liability,  unless  otherwise  provided 
for  in  the  law. 

26.  The  surety  has  the  right  to  pay  and 
discharge  the  obligation  the  moment  the 
principal  is  in  default,  and  have  immediate 
recourse  to  his  principal.  He  need  not  wait 
for  the  commencement  of  an  action,  or  the 
issue  of  legal  process,  but  he  cannot  accele- 
rate the  liability  of  the  principal,  and  if  he 
pays  money  voluntarily  before  the  time  of 
payment  arrives,  he  will  have  no  cause  of 
action  until  such  time,  or  if  he  pays  after 
the  principal  obligation  has  been  discharged, 
when  he  was  under  no  obligation  to  pay,  he 
has  no  ground  of  action. 

27.  Co-sureties  are  in  general  bound  in 
solido  to  pay  the  debt,  when  the  principal 
fails,  and  if  one  be  compelled  to  pay  the 
whole,  he  may  demand  contribution  from 
the  rest,  and  recover  from  them  their  several 
proportions  of  their  common  liability  in  an 
action  for  money  paid  by  him  to  their  use. 
6  Ves.  807;  12  M.  &  W.  421;  8  M.  &  W. 
539 ;  4  Scott,  N.  S.  429. 

See,  generally,  15  East,  B.  617;  Yelv. 
47  n.;  20  Vin.  Ab.  101 ;  1  Supp.  to  Ves.  jr. 
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220,  498,  9;  Ayliffe's  Band.  559;  Poth. 
Obi.  part  2,  o.  6 ;  1  Bell's  Com.  350,  5th 
od. ;  driving  time;  Principal;  Surety. 

SURGERY,  me d.  jur.  That  part  of  the 
healing  art  which  relates  to  external  dis- 
eases ;  their  treatment ;  and,  specially,  to  the 
manual  operations  adopted. for  their  cure. 

2.  Every  lawyer  should  have  some  ac- 
quaintance with  surgery ;  his  knowledge  on 
this  subject  will  be  found  useful  in  cases  of 
homicide  and  wounds, 

SURNAME.  A  name  which  is  added 
to  the  christian  name,  and  which,  in  modern 
times,  have  become  family  names. 

2*  They  are  called  surnames,  because 
originally  they  were  written  over  the  name 
in  judicial  writings  and  contracts.  They 
were  and  are  still  used  for  the  purpose  of 
distinguishing  persons  of  the  same  name. 
They  were  taken  from  something  attached 
to  the  persons  assuming  them,  as  John  Car- 
penter, Joseph  Black,  Samuel  Little,  &c. 
See  ^vame 

SURPLUS*  That  which  is  left  from  a  fund 
which  has  been  appropriated  for  a  particu- 
lar purpose;  the  remainder  of  a  thing;  the 
overplus ;  the  residue,  (q.  v.)  See  18  Ves. 
466. 

2.  The  following  is  an  example  of  a  sur- 
plus ;  if  a  thing  be  put  in  pledge  as  a  security 
to  pay  one  hundred  dollars,  and  it  be  after- 
wards sold  for'one  hundred  and  fifty  dollars, 
the  fifty  dollars  will  be  the  surplus.  Wolff, 
Inst.  §697.     See  Overplus;  Residue, 

SURPLUSAGE,  pleading.  A  superflu- 
ous and  useless  statement  of  matter  wholly 
foreign  and  impertinent  to  the  cause. 

2.  In  general  surplusagium  non  nocet, 
according  to  the  maxim  utile  per  inutile  nan 
vitiatur;  therefore  if  a  man  in  his  declara- 
tion, plea,  &c.,  make  mention  of  a  thing 
which  need  not  be  stated,  but  the  matter 
set  forth  is  grammatically  right,  and  per- 
fectly sensible,  no  advantage  can  be  taken 
on  demurrer.  Com.  Dig.  Pleader,  C  28, 
E2;  ISalk.  825;  4  East,  400;  Gilb.  C. 
P.  131 ;  Bao.  Ab.  Pleas,  1,  4 ;  Co.  Litt. 
803,  b;  2  Saund.  306,  n.  14;  5  East,  444; 

1  Chit.  PL  282 ;  Lawes  on  PL  63 ;  7  John. 
462;  3  Day,  472;  2  Mass.  R.  283;  13 
John.  80. 

8.  When,  by  an  unnecessary  allegation, 
the  plaintiff  shows  he  has  no  cause  of  ac- 
tion," the  defendant  may  demur.  Com.  Dig. 
Pleader,  c.  29;   Bac.  Ab.  Pleas,  1,  4;   see 

2  East,  451 ;  4  East,  400 ;  Dougl.  667 ;  2 
Bl.  Rep.  842 ;  3  Cranch,  193 ;  2  Dall.  800 ; 
1  Wash.  R.  257. 


4.  When  the  surplusage  is  not  gram- 
matically set  right,  or  it  is  unintelligible 
and  no  sense  at  all  can  be  given  it,  or  it  be 
contradictory  or  repugnant  to  what  is  be- 
fore alleged,  the  adversary  may  take  advan- 
tage of  it  on  special  demurrer.  Gilb.  C.  P. 
132 ;  Lewes  on  PI.  64. 

5.  When  a  party  alleges  a  material 
matter  with  an  unnecessary  detail  of  cir- 
cumstances, and  the  essential  and  non-essen- 
tial parts  of  a  statement  are,  in  their  nature, 
so  connected  as  to  be  incapable  of  separation, 
the  opposite  party  may  include  under  his 
traverse  the  whole  matter  alleged.  And  as 
it  is  an  established  rule  that  the  evidence 
must  correspond  with  the  allegations,  it  fol- 
lows that  the  party  who  has  thus  pleaded 
such  unnecessary  mattor  will  be  required  to 
prove  it,  and  thus  he  is  required  to  sustain 
an  increased  burden  of  proof,  and  incurs 
greater  danger  of  failure  at  the  trial.  For 
example,  if  in  justifying  the  taking  of  cattle 
damage  feasant,  in  which  case  it  is  sufficient 
to  allege  that  they  were  doing  damage  to 
his  freehold,  he  should  state  a  seisin  in  fee, 
which  is  traversed,  he  must  prove  a  seisin 
in  fee.  Dyer,  365 ;  2  Saund.  206,  a,  note 
22;  Steph.  on  PI.  261,  262;  1  Smith's 
Lead.  Cas.  328,  note ;  1  Greenl.  Ev.  §  51 ; 
1  Chit.  PI.  524,  525 ;  U.  S.  Dig.  Pleading, 

vn.  o. 

Surplusage,  accounts.  A  greater  dis- 
bursement than  the  charges  of  the  account- 
ant amount  to. 

SURPRISE.  This  term  is  frequently 
used  in  courts  of  equity  and  by  writers  on 
equity  jurisprudence.  It  signifies  the  act 
by  which  a  party  who  is  entering  into  a 
contract  is  taken  unawares,  by  which  sudden 
confusion  or  perplexity  is  created,  which  ren- 
ders it  proper  that  a  court  of  equity  should 
relieve  the  party  so  surprised.  2  Bro.  Ch. 
R.  150 ;  1  Story,  Eq.  Jur.  §  120,  note.  Mr. 
Jeremy,  Eq.  Jur.  366,  seems  to  think  that 
the  word  surprise  is  a  technical  expression, 
and  nearly  synonymous  with  fraud.  Page 
383,  note.  It  is  sometimes  used  in  this 
sense  when  it  is  deemed  presumptive  of,  or 
approaching  to  fraud.  1  Fonbl.  Eq.  123 ; 
3  Chan.  Cas.  56, 74, 103, 114.  Vide  6  Ves. 
R.  827,  338 ;  2  Bro.  Ch.  R.  326 ;  16  Ves. 
R.  81, 86, 87 ;  1  Cox,  R.  340 ;  2  Harr.  Dig. 
92. 

2.  In  practice,  by  surprise  is  understood 
that  situation  in  which  a  party  is  placed, 
without  any  default  of  his  own,  which  will 
be  injurious  to  his  interest.  8  N.  S.  407. 
The  courts  always  do  everything  in  their 
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power  to  relieve  a  party  from  the  effects  of 
a  surprise,  when  he  has  been  diligent  in  en- 
deavouring to  avoid  it.  1  Clarke's  R.  162 ; 
3  Bouv.  Inst.  n.  3285. 

SURREBUTTER,  pleading.  The  plain- 
tiffs answer  to  the  defendants  rebutter.  It 
is  governed  by  the  same  rules  as  the  replica- 
tion, (q.  v.)  Vide  6  Com.  Dig.  185 ;  7  Com. 
Dig.  389. 

SURREJOINDER,  pleading.  The 
plaintiff's  answer  to  the  defendant's  rejoin- 
der. It  is  governed  in  every  respect  by  the 
same  rules  as  the  replication,  (q.  v.)  Steph. 
PI.  77 ;  Arch.  Civ.  PL  284 ;  7  Com.  Dig.  389. 

SURRENDER,  estates,  conveyancing.  A 
yielding  up  of  an  estate  for  life  or  years  to 
him  who  has  an  immediate  estate  in  rever- 
sion or  remainder,  by  which  the  lesser  estate 
is  merged  in  the  greater  by  mutual  agree- 
ment.   Co.  Litt.  337,  b. 

2.  A  surrender  is  of  a  nature  directly 
opposite  to  a  release ;  for,  as  the  latter  ope- 
rates by  the  greater  estate  descending  upon 
the  less,  the  former  is  the  falling  of  a  less 
estate  into  a  greater,  by  deed.  A  surrender 
immediately  divests  the  estate  of  the  sur- 
renderer,  and  vests  it  in  the  surrenderee, 
even  without  the  assent  (q.  v.)  of  the  latter. 
Touchs.  300,  301. 

3.  The  technical  and  proper  words  of 
this  conveyance  are,  surrender  and  yield 
up ;  but  any  form  of  words,  by  which  the 
intention  of  the  parties  is  sufficiently  mani- 
fested, will  operate  as  a  surrender.  Perk. 
§  607  j  1  Term  Rep.  441 ;  Com.  Dig.  Sur- 
render, A. 

4.  The  surrender  may  be  express  or 
implied.  The  latter  is  when  an  estate,  in- 
compatible with  the  existing  estate,  is  ac- 
cepted ;  or  the  lessee  takes  a  new  lease  of 
the  same  lands.  16  Johns.  Rep.  28 ;  2 
Wils.  26 ;  1  Barn.  &  A.  50  ;  2  Barn.  &  A. 
119 ;  5  Taunt.  51 8  ;  and  see  6  East,  R.  86  j 
9  Barn.  &  Cr.  288 ;  7  Watts,  R.  123.  Vide, 
generally,  Cruise,  Dig.  tit.  32,  c.  7  ;  Com. 
Dig.  h.  t. ;  Vin.  Ab.  h.  t. ;  4  Kent,  Com. 
102 ;  Nels.  Ab.  h.  t. ;  Rolle's  Ab.  h.  t. ; 
11  East,  R.  317,  n. 

5.  The  deed  or  instrument  by  which  a 
surrender  is  made,  is  also  called  a  surren- 
der. For  the  law  of  presumption  of  sur- 
renders, see  Math,  on  Pres.  ch.  13,  p.  286 ; 
Addis,  on  Contr.  658-661. 

Surrender  of  criminals.  The  act  by 
which  the  public  authorities  deliver  a  per- 
son accused  of  a  crime,  and  who  is  found 
in  their  jurisdiction,  to  the  authorities  within 
whose  jurisdiction  it  is  alleged  the  crime 


has  been  committed.  Vide  Extradition; 
Fugitives  from  Justice. 

SURRENDEREE.  One  to  whom  a 
surrender  has  been  made. 

SURRENDEROR.  One  who  makes  a 
surrender ;  as  when  the  tenant  gives  up  the 
estate  and  cancels  his  lease  before  the  ex- 
piration of  the  term;  one  who  yields  up 
a  freehold  estate  for  the  purpose  of  convey- 
ing it.  

SURREPTITIOUS.  That  which  is  done 
in  a  fraudulent  stealthy  manner. 

SURROGATE.  In  some  of  the  states, 
as  in  New  Jersey,  this  is  the  name  of  an 
officer  who  has  jurisdiction  in  granting  let- 
ters testamentary  and  letters  of  administra- 
tion. 

2.  In  some  states,  as  in  Pennsylvania, 
this  officer  is  called  register  of  wills  and  for 
granting  letters  of  administration ;  in  others, 
as  in  Massachusetts,  he  is  called  judge  of 
probates. 

SURVEY.  The  act  by  which  the  quan- 
tity of  a  piece  of  land  is  ascertained ;  the 
paper  containing  a  statement  of  the  courses, 
distances,  and  quantify  of  land,  is  also  called 
a  survey. 

2.  A  survey  made  by  authority  of  law, 
and  duly  returned  into  the  land  office,  is  a 
matter  of  record,  and  of  equal  dignity  with 
the  patent.  3  Marsh.  226  ;  2  J.  J.  Marsh, 
160.  See  3  Green  leaf,  126 ;  5  Oreenleaf, 
24  ;  14  Mans.  149  ;  1  Harr.  &  John.  201 ; 

1  Overt.  199  ;  1  Dev.  &  Bat.  76. 

3.  By  survey  is  also  understood  an  ex- 
amination ;  as,  a  survey  has  been  made  of 
your  house,  and  now  the  insurance  company 
will  insure  it. 

SURVIVOR.  The  longest  liver  of  two 
or  more  persons. 

2.  In  cases  of  partnership,  the  surviving 
partner  is  entitled  to'  have  all  the  effects  of 
the  partnership,  and  is  bound  to  pay  all  the 
debts  owing  by  the  firm.  Gow  on  Partn. 
157  ;  Watson  on  Partn.  364.  He  is,  how- 
ever, bound  to  account  for  the  surplus  to 
the  representatives  of  his  deceased  partners, 
agreeably  to  their  respective  rights. 

3.  A  surviving  trustee  is  generally  vested 
with  all  the  powers  of  all  the  trustees,  and 
the  surviving  administrator  is  authorized  to 
act  for  the  estate  as  if  he  had  been  sole 
administrator.  As  to  the  presumption  of 
survivorship,  when  two  or  more  persons 
have  perished  by  the  same  event,  see  Civ. 
Code  of  Lo.  art.  930  to  933;  and  vide 
Death;  Cro.  Elis.  503 ;  1  Bl.  Rep.  610 ; 

2  Phill.  Rep.  261 ;  S.  C.  1  Eccles.  Reports, 
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250 ;  Fearne  on  Bern.  iv. ;  Poth.  on  Obli. 
by  Evans,  vol.  2,  p.  346;  8  Ves.  10;  14 
Ves.  578 ;  17  Ves.  482 ;  6  Taunt.  218 ; 
Cowp.  257  ;  5  Ves.  485.  Vide,  generally, 
2  Ponbl.  Eq.  102 ;  8  Vin.  Ab.  323  ;  20 
Tin.  Ab.  146 ;  8  Com.  Dig.  475,  594 ;  1 
Snppl.  to  Ves.  jnn.  115, 186,  407,  8 ,  2 
Suppl.  to  Ves.  jun.  47,  296, 340, 391, 477 ; 
1  Fodere,  Med.  Leg.  §  424-483. 

4.  The  right  of  survivorship  among 
joint-tenants  has  been  abolished,  except  as 
to  estates  held  in  trust,  in  Pennsylvania, 
New  York,  Kentucky,  Virginia,  Indiana, 
Missouri,  Tennessee,  Alabama,  Georgia, 
North  and  South  Carolina.  Vide  Estates 
in  Joint-tenancy.  In  Connecticut  it  never 
existed.  1  Swift's  Dig.  102 ;  see  1  Hill: 
Ab.  440.  As  to  survivorship  among  lega- 
tees, see  1  Turn.  &  E.  413 ;  1  Br.  C.  C. 
574 ;  3  Buss.  217.  See  Death;  Estates  in 
Joint-tenancy;  Joint-tenants;  Partnership. 

SUS'  PER  COLL',  Engl.  law.  In  the 
English  practice,  a  calendar  is  made  out  of 
attainted  criminals,  and  the  judge  signs  the 
calendar  with  their  separate  judgments  in 
the  margin.  In  the  case  of  a  capital  felony, 
it  is  written  opposite  the  prisoner's  name, 
"  let  him  be  hanged  by  the  neck,"  which, 
when  the  proceedings  were  in  Latin,  was, 
"  suspendatur  per  collum,"  or,  in  the  abbre- 
viated form,  "  sus*  per  coll'."  4  Bl.  Comm. 
403. 

SUSPENDER,  Scotch  law.  He  in  whose 
favor  a  suspension  is  made. 

2.  In  general  a  suspender  is  required 
to  give  caution  to  pay  the  debt  in  the  event 
it  shall  be  found  due.  Where  the  sus- 
pender cannot,  from  his  low  or  suspected 
circumstances,  procure  unquestionable  secur 
rity,  the  lords  admit  juratory  caution ;  but 
the  reasons  of  suspension  are  in  that  case, 
to  be  considered  with  particular  accuracy  at 
passing  the  bill.  Act.  S.  8  Nov.  1682 ; 
Ersk.  Prin.  L.  Scot.  4,  3,  6. 

SUSPENSE.  When  a  rent,  profit  a 
prendre,  and  the  like,  are,  in  consequence 
of  the  unity  of  possession  of  the  rent,  &c, 
of  the  land  out  of  which  they  issue,  not  in 
esse  for  a  time,  they  are  said  to  be  in  sus- 
pense, tunc  dormiuntj  but  they  may  be  re- 
vived or  awakened.     Co.  Litt.  313  a. 

SUSPENSION.  A  temporary  stop  of  a 
right,  of  a  law,  and  the  like. 

2.  In  times  of  war  the  habeas  corpus 
act  may  be  suspended  by  lawful  authority. 

3.  There  may  be  a  suspension  of  an 
officer's  duties  or  powers,  when  he  is  charged 
with  crimes.    Wood's  Inst.  510. 


4.  Suspension  of  a  right  in  an  estate  is 
a  partial  extinguishment,  or  an  extinguish- 
ment for  a  time.  It  differs  from  an  extin- 
guishment in  this.  A  suspended  right  may 
be  revived ;  one  extinguished  is  absolutely 
dead.     Bac.  Ab.  Extinguishment,  A. 

5.  The  suspension  of  a  statute  for  a 
limited  time  operates  so  as  to  prevent  its 
operation  for  the  time,  but  it  has  not  the 
effect  of  a  repeal.     3  Dall.  365. 

Suspension,  Scotch  law.  That  form  of 
law  by  which  the  effect  of  a  sentence-con- 
demnatory, that  has  not  yet  received  execu- 
tion, is  stayed  or  postponed,  till  the  cause 
be  again  considered.  Ersk.  Prin.  L.  Scotl. 
4,  3,  5.  Suspension  is  competent  also,  even 
where  there  is  no  decree,  for  putting  a  stop 
to  any  illegal  act  whatsoever.    Id.  4,  3,  7. 

2.  Letters  of  suspension  bear  the  form 
of  a  summons,  which  contains  a  warrant  to 
cite  the  charger.     lb. 

Suspension,  eccl.  law.  An  ecclesiastical 
censure,  by  which  a  spiritual  person  is  either 
interdicted  the  exercise  of  his  ecclesiastical 
function,  or  hindered  from  receiving  the 
profits  of  his  benefice.  It  may  be  partial 
or  total;  for  a  limited  time,  or  forever, 
when  it  is  called  deprivation  or  amotion. 
Ayl.  Parerg.  501. 

Suspension  of  arms.  An  agreement 
between  belligerents,  made  for  a  short  time 
or  for  a  particular  place,  to  cease  hostilities 
between  them.     See  •Armistice;  Truce 

Suspension  of  a  bioht.  The  act  by 
which  a  party  is  deprived  of  the  exercise 
of  his  right,  for  a  time. 

2.  When  a  right  is  suspended  by  opera- 
tion of  law,  the  right  is  revived  the  moment 
the  bar  is  removed ;  but  when  the  right  is 
suspended  by  the  act  of  the  party,  it  is  gone 
forever.  See  1  Roll.  Ab.  tit.  Extinguish- 
ment, L,  M. 

SUSPENSIVE  CONDITION.  One 
which  prevents  a  contract  from  going  into 
operation  until  it  has  been  fulfilled ;  as  if 
I  promise  to  pay  you  one  thousand  dollars 
on  condition  that  the  ship  Thomas  Jefferson 
shall  arrive  from  Havre,  the  contract  is  sus- 
pended until  the  arrival  of  the  ship.  1  Bouv. 
Inst.  n.  731. 

SUSPICION.  A  belief  to  the  disadvan 
tage  of  another,  accompanied  by  a  doubt. 

2.  Without  proof,  suspicion,  of  itself,  is 
evidence  of  nothing.  When  a  crime  has 
been  committed,  an  arrest  may  be  made 
when,  1st.  There  are  such  circumstances  as 
induce  a  strong  presumption  of  guilt;  as 
being  found  in  possession  of  goods  recently 
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stolen,  without  giving  a  probable  account 
of  having  obtained  the  possession  honestly. 
2d.  The  absconding  of  the  party  accused. 
3d.  Being  found  in  company  of  known 
offenders.  4th.  Living  an  idle,  disorderly 
life,  without  any  apparent  means  of  support. 
In  such  cases  the  arrest  must  be  made  as  in 
other  cases.  Vide  20  Yin.  Ab.  150 ;  4  Bl. 
Com.  290. 

SUTLER.  A  man  whose  employment  is 
to  sell  provisions  and  liquor  to  a  camp. 

2.  By  the  articles  of  war,  art.  29,  no 
sutler  is  permitted  to  sell  any  kind  of  liquor 
or  victuals,  or  to  keep  his  house  or  shop 
open  for  the  entertainment  of  soldiers,  after 
nine  at  night,  or  before  the  beating  of  the 
reveillee,  or  upon  Sundays  during  divine 
service  or  sermon,  on  penalty  of  being  dis- 
missed all  future  sutling.  And  by  art.  60, 
all  sutlers  are  to  be  subject  to  orders  ac- 
cording to  the  rules  and  discipline  of  war. 

SWAINMOTE  COURT,  Engl.  law. 
The  court  within  the  forest  to  which  all  the 
freeholders  owe  suit  and  service.  Bac.  Ab. 
Courts  of  the  Forest,  2. 

TO  SWEAR.  To  take  an  oath,  judi- 
cially administered.  Vide  Affirmation; 
Oath. 

2.  To  swear  also  signifies  to  use  such 
profane  language  as  is  forbidden  by  law. 
This  is  generally  punished  by  statutory  pro- 
visions in  the  several  states. 

SWINDLER,  criminal  law.  A  cheat ; 
one  guilty  of  defrauding  divers  persons.  1 
Term  Rep.  748 ;  2  H.  Blackst.  531 ;  Stark, 
on  Sland.  135. 

2.  Swindling  is  usually  applied  to  a 
transaction,  where  the  guilty  party  procures 
the  delivery  to  him,  under  a  pretended  con- 
tract, of  the  personal  property  of  another, 
with  the  felonious  design  of  appropriating  it 
to  his  own  use.  2  Russel  on  Crimes,  130  ; 
Alison,  Princ.  Cr.  Law  of  Scotland,  250 ;  2 
Mass.  406. 

SYMBOL.  A  sign ;  a  token ;  a  repre- 
sentation of  one  thing  by  another. 

2.    A  symbolical  delivery  is  equivalent, 


in  many  cases,  in  its  legal  effects,  to  actual 
delivery ;  as,  for  example,  the  delivery  of  the 
keys  of  a  warehouse  in  which  goods  are  depo- 
sited, is  a  delivery  sufficient  to  transfer  the 
property.  1  Atk.  171 ;  5  John.  335  ;  2  T. 
R.462;  7T.R.71;  2  Campb. 243 ;  1  East, 
R.  194 ;  3  Caines,  182 ;  1  Esp.  598 ;  3  B. 
&  C.  423. 

SYNALLAGMATIC  CONTRACT, o«/ 
law,  A  synallagmatic  or  bilateral  contract 
is  one  by  which  each  of  the  contracting  par- 
ties binas  himself  to  the  other  ;  suoh  are  the 
contracts  of  sale,  hiring,  &c.  Poth.  Ob.  n. 
9.     Vide  Contract. 

SYNDIC.  A  term  used  in  the  French 
law,  which  answers  in  one  sense  to  our  word 
assignee,  when  applied  to  the  management 
of  bankrupts9  estates ;  it  has  also  a  more  ex- 
tensive meaning ;  in  companies  and  commu- 
nities, syndics  are  they  who  are  chosen  to 
conduct  the  affairs  and  attend  to  the  con- 
cerns of  the  body  corporate  or  community ; 
and  in  that  sense  the  word  corresponds  to 
director  or  manager.  Rodman's  Notes  to 
Code  de  Com.  p.  351 ;  Civ.  Code  of  Louis, 
art.  429  ;  Diet,  de  Jurisp.  art.  Syndic. 

SYNGRAPH.  A  deed,  bond,  or  other 
instrument  of  writing,  under  the  hand  and 
seal  of  all  the  parties.  It  was  so  called  be- 
cause the  parties  wrote  together. 

2.  Formerly  such  writings  were  attested 
by  the  subscription  and  crosses  of  the  wit- 
nesses ;  afterwards,  to  prevent  frauds  and 
concealments,  they  made  deeds  of  mutual 
covenant  in  a  script  and  rescript,  or  in  a 
part  and  counterparty  and  in  the  middle  be- 
tween the  two  copies  they  wrote  the  word 
syngraphus  in  large  letters,  which  being 
cut  through  the  parchment,  and  one  being 
delivered  to  each  party,  on  being  after- 
wards put  together,  proved  their  au- 
thenticity. 

3.  Deeds  thus  made  were  denominated 
syngraphs  by  the  canonists,  and  by  the 
common  lawyers  chirographs,  (q.  v.)  2 
Blackstone's  Commentaries,  296. 

SYNOD.    An  ecclesiastical  assembly. 
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TABELLIO.  An  officer  among  the 
Romans,  who  reduced  to  writing  ana  into 
proper  form  agreements,  contracts,  wills, 
and  other  instruments,  and  witnessed  their 
execution.  The  term  tabellio  is  derived 
from  the  Latin  tabula,  seu  tabella,  which, 
in  this  sense,  signified  those  tables  or  plates 
covered  with  wax  which  were  then  used 
instead  of  paper.  8  Toull.  n.  58  ;  Delau- 
riere,  snr  Eagneau,  mot  Notaire. 

2.  Tabelliones  differed  from  notaries  in 
many  respects :  they  had  judicial  jurisdic- 
tion in  some  cases,  and  from  their  judgments 
there  were  no  appeals.  Notaries  were  then 
the  clerks  or  aiders  of  the  tabelliones,  they 
received  the  agreements  of  the  parties, 
which  they  reduced  to  short  notes;  and 
these  contracts  were  not  binding  until  they 
were  written  in  extenso,  which  was  done  by 
the  tabelliones.  Encyclopedic  de  M. 
D'Alembert,  mot  Tabellion ;  Jac.  Law. 
Diet.  Tabellion ;  Merlin,  Repertoire,  mot 
Notaire,  §  1 ;  3  Giannone's  Istoria  di 
Napoli,  p.  86. 

TABLEAU  OF  DISTRIBUTION.  In 
Louisiana  this  is  a  list  of  creditors  of  an  in- 
solvent estate,  stating  what  each  is  entitled 
to.     4  N.  S.  535. 

TABLES.  A  synopsis  in  which  many 
particulars  are  brought  together  in  a  general 
view;  as  genealogical  tables,  which  are 
composed  of  the  names  of  persons  belonging 
to  a  family.  2  Bouv.  Inst.  n.  1963-4. 
Vide  Law  of  the  Twelve  Tables, 

TABULA  IN  NAUFRAOIO,  Engl 
law.  Literally  a  plank  in  a  wreck.  This 
figure  has  been  used  to  denote  the  condition 
of  a  third  mortgagee,  who  obtained  his 
mortgage  without  any  knowledge  of  a  second 
mortgage,  and  then,  being  puisne,  takes  the 
first  encumbrance;  in  this  case  he  shall 
squeeze  out  and  have  satisfaction  before  the 
second.  2  Ves.  573  ;  2  Fonbl.  Eq.  B.  3, 
c.  2,  §  2  ;  2  Ventr.  337  ;  1  Ch.  Cas.  162 ; 
1  Story,  Eq.  §§  414,  415  ;  and  Tacking. 

TACIT.  That  which,  although  not  ex- 
pressed, is  understood  from  the  nature  of 
the  thing,  or  from  the  provision  of  the  law  ; 
implied. 

Tacit  law.  A  law  which  derives  its 
authority  from  the  common  consent  of  the. 


people,  without  any  legislative  enactment. 
1  Bouv.  Inst.  n.  120. 

TACK,  Scotch  law,  A  contract  of  loca- 
tion by  which  the  use  of  land,  or  any  other 
immovable  subject,  is  set  to  the  lessee  or 
tacksman  for  a  certain  yearly  rent,  either  in 
money,  the  fruit*  of  the  ground,  or  services. 
Ersk.  Prin.  Laws  of  Scot.  B.  2,  t.  6,  n.  8 ; 
1  Tho.  Co.  Litt.  209.  This  word  is  nearly 
synonymous  with  lease. 

TACKING,  Engl.  law. '  The  union  of 
securities  given  at  different  times,  so  as  to 
prevent  any  intermediate  purchasers  claim- 
ing title  to  redeem,  or  otherwise  discharge 
one  lien,  which  is  prior,  without  redeeming 
or  discharging  other  liens  also,  whioh  are 
subsequent  to  his  own  title.  Jer.  Eq.  Jur. 
B.  1,  c.  2,  §  1,  p.  188  to  191;  1  Story,  Eq. 
Jur.  §  412. 

2.  It  is  an  established  doctrine  in  the 
English  chancery  that  a  bona  fide  purchaser 
and  without  any  notice  of  a  defect  in  his 
title  at  the  time  of  the  purchase,  may  law- 
fully buy  any  statute,  mortgage,  or  encum- 
brance, and  if  he  can  defend  by  those  at 
law,  his  adversary  shall  have  no  help  in 
equity  to  set  those  encumbrances  aside,  for 
equity  will  not  disarm  such  a  purchaser. 
And  as  mortgagees  are  considered  in  equity 
as  purchasers  pro  tanto,  the  same  doctrine 
has  extended  to  them,  and  a  mortgagee  who 
has  advanced  his  money  without  notice  of 
any  prior  encumbrance,  may,  by  getting  an 
assignment  of  a  statute,  judgment,  or  re- 
cognizance, protect  himself  from  any  encum- 
brance subsequent  to  such  statute,  judgment 
or  recognizance,  though  prior  to  his  mort- 
gage ;  that  is,  he  will  be  allowed  to  tack  or 
unite  his  mortgage  to  such  old  security,  and 
will  by  that  means  be  entitled  to  recover  all 
moneys  for  which  such  security  was  given, 
together  with  the  money  due  on  his  mort- 
gage, before  the  prior  mortgagees  are  en- 
titled to  recover  anything.  2  Foubl.  Eq. 
306  ;  2  Cruise,  t.  15,  c.  5,  s.  27  ;  Powell 
on  Morg.  Index,  h.  t.;  1  Vern.  188 ;  8  Com. 
Dig.  953 ;  Madd.  Ch.  Index,  h.  t 

3.  This  doctrine  is  inconsistent  with  the 
laws  of  the  several  states,  which  require  the 
recording  of  mortgages.  Caines'  Cas.  Er.  1 12; 
1  Hop.  C.  R.  231 ;  3  Pick.  50 ;  2  Piok.  517. 
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4.  The  doctrine  of  tacking  seems  to 
have  been  acknowledged  in  the  olvil  law, 
Code,  8,  27, 1 ;  but  see  Dig.  13, 7,  8  ;  and 
see  7  Toull.  110.  But  this  tacking  could 
not  take  place  to  the  injury  of  intermediate 
encumbrancers.  Story  on  Eq.  §  1010,  and 
tho  authorities  cited  in  the  note. 

TAIL.  An  estate  tail  is  an  estate  of 
inheritance,  to  a  man  or  a  woman  and  his 
or  her  heirs  of  his  or  her  body,  or  heirs  of 
his  body  of  a  particular  description,  or  to 
several  persons  and  the  heirs  of  their  bodies, 
or  the  heirs  generally  or  specially  of  the 
body  or  bodies  of  one  person,  or  several 
bodies.  Prest.  on  Estates,  355;  Cruise, 
tit.  2,  c.  1,  s.  12. 

2.  Estates  tail,  as  qualified  in  their 
limitation  and  extent,  are  of  several  sorts. 
They  have  different  denominations,  accord- 
ing to  the  circumstances  under  which,  or 
the  persons  to  whom  they  are  limited. 
They  are  usually  divided  into  estates  tail 
general  or  special. 

3.  But  they  may  be  more  advan- 
tageously arranged  under  the  following 
classes. 

4. — 1.  As  to  the  extent  of  the  degree  to 
which  the  'estates  may  descend,  they  are, 
1st,  general ;  2d,  qualified. 

5. — 2.  As  to  the  sex  of  the  person  who 
may  succeed,  they  are,  1st.  General,  as 
extending  to  males  or  females  of  the  body, 
without  exception.  2d.  Special,  as  ad- 
mitting only  one  sex  to  the  succession,  and 
excluding  the  other  sex. 

6. — 3.  As  to  the  person  by  whom  or  by 
whose  body  those  heirs  are  to  be  begotten, 
they  are  either,  1st.  General,  as  to  all  the 
heirs  of  the  body  of  a  man  or  woman.  2d. 
Special,  as  to  the  heirs  of  the  body  of  a 
man  or  woman  begotten  by  a  particular 
person,  or  to  the  heirs  of  the  two  bodies  of 
a  man  and  woman.  On  the  several  species 
of  estates  tail  noticed  under  this  division, 
it  may  be  observed,  that  the  same  estate 
may  at  the  same  time,  be  general  in  one 
respect ;  as,  for  example,  to  all  the  heirs 
of  the  body  in  whatever  degree  they  are 
related ;  and  may  be  special  in  another 
respect,  as  that  these  heirs  shall  be  males, 
&c.     Prest.  on  Estates,  383,  4. 

7.  The  law  relating  to  entails  is  diver- 
sified in  the  several  states.  In  Indiana 
and  Louisiana  they  never  existed  ;  they  are 
unknown  in  Illinois  and  Vermont.  In  Ohio, 
Virginia,  Tennessee,  Kentucky,  and  New 
York,  estates  tail  are  converted  into  estates 
in  fee  simple  by  statute ;  and  they  may  be 


barred  by  a  simple  conveyance  in  Penn- 
sylvania. In  Alabama,  Missouri,  Missis- 
sippi, New  Jersey,  Connecticut  and  North 
Carolina,  they  have  been  modified,  and  in 
Georgia,  they  have  been  abolished  without 
reservation.     Griff.  Reg.  h.  t. 

Vide,  generally,  8  Vin.  Ab.  227  to  272 ; 
10  Id.  257  to  269  ;  20  Id.  163  ;  Bac.  Ab. 
Estate  in  tail ;  4  Com.  Dig.  17 ;  4  Kent, 
Com.  12  ;  Bouv.  Inst.  Index,  h.  t. ;  and  1 
Bro.  Civ.  Law,  188,  where  an  attempt  is 
made  to  prove  that  an  estate  resembling 
an  estate  tail  was  not  unknown  to  the 
Romans. 

TAKE.  This  is  a  technical  expression 
which  signifies  to  be  entitled  to;  as,  a 
devisee  will  take  under  the  will.  To  take 
also  signifies  to  seize,  as  to  take  and  carry 
away. 

TAKING,  aim.  torts.  The  act  of 
laying  hold  upon  an  article,  with  or  without 
removing  the  same;  a  felonious  taking  is 
not  sufficient  without  a  carrying  away,  to 
constitute  the  crime  of  larceny,  (q.  v.)  And 
when  the  taking  has  been  legal,  no  subse- 
quent act  will  make  it  a  crime.  1  Moody, 
Cr.  Cas.  160. 

.  2.  The  taking  is  either  actual  or  con- 
structive. The  former  is  when  the  thief 
takes,  without  any  pretence  of  a  contract, 
the  property  in  question. 

3.  A  constructive  felonious  taking  oc- 
curs, when,  under  pretence  of  a  contract, 
the  thief  obtains  the  felonious  possession  of 
goods;  as,  when  under  the  pretence  of 
hiring,  bfe  had  a  felonious  intention  at  the 
time  of  the  pretended  contract,  to  convert 
the  property  to  his  own  use.  The  court  of 
criminal  sessions  for  the  city  and  county  of 
Philadelphia  have  decided  that  in  the  case 
of  a  man  who  found  a  quantity  of  lumber, 
commonly  called  a  raft,  floating  on  the 
river  Delaware  and  fastened  to  the  shore, 
and  sold  it  to  another  person,  at  so  low 
a  price  as  to  enable  the  purchaser  to  remove 
it,  and  did  no  other  act  himself,  but  after- 
wards the  purchaser  removed  it,  that  this 
was  a  taking  by  the  thief,  and  he  was 
actually  convicted  and  sentenced  to  two 
years'  imprisonment  in  the  penitentiary. 
Hill's  case,  Aug.  Sessions,  1838.  It  cannot 
be  doubted,  says  Pothier,  Contr.  de  Vente, 
n.  2T1,  that  by  selling  and  delivering  a 
thing  which  he  knows  does  not  belong  to 
him,  the  party  is  guilty  of  theft. 

4.  When  property  is  left  through  inad- 
vertence with  a  person  and  he  conceals  it 
animo  furandi,  he  is  guilty  of  a  felonious 
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taking  and  may  be  convicted  of  larceny, 
17  Wend.  460. 

5.  But  when  the  owner  parts  with  the 
property  willingly,  under  an  agreement  that 
he  is  neyer  to  receive  the  same  indentical 
property,  the  taking  is  not  felonious ;  as, 
when  a  person  delivered  to  the  defendant  a 
sovereign  to  get  it  changed,  and  the  de- 
fendant never  returned  either  with  the 
sovereign  or  the  change,  this  was  not  lar- 
ceny. 9  C.  &  P.  741.  See  1  Moody,  C.  C. 
179 ;  Id.  185 ;  1  Hill.  R.  94 ;  2  Bos.  &  P. 
508 ;  2  East,  P.  C.  554 ;  1  Hawk.  c.  33,  s. 
8 ;  1  Hale,  P.  C.  507  ;  3  Inst.  408 ;  and 
Carrying  away  ;  Finder  ;  Invito  Domino  ; 
Larceny;  Robbery. 

6.  The  wrongful  taking  of  the  personal 
property  of  another,  when  in  his  actual 
possession,  or  such  taking  of  the  goods  of 
another  who  has  the  right  of  immediate 
possession,  subject  the  tort  feasor  to  an 
action.  For  example,  such  wrongful  taking 
will  be  evidence  of  a  conversion,  and  an 
action  of  trover  may  be  maintained.  2 
Saund.  47,  h.  t.  j  3  Willes,  55.  Trespass 
is  a  concurrent  remedy  in  such  a  case.  3 
Wils.  336.  Replevin  may  be  supported  by 
the  unlawful  taking  of  a  personal  chattel. 
1  Chit.  PL  158.  Vide  Bouv.  Insfc.  Index,  h.  t. 

TALE,  comm.  law.  A  denomination  of 
money  in  China.  In  the  computation  of 
the  ad  valorem  duty  on  goods,  &c.  it  is 
computed  at  one  dollar  and  forty-eight 
cents.  Act  of  March  2,  1799,  s.  61, 1  Sto. 
L.  U.  S.  626.    Vide  Foreign  Coins. 

Tale,  Eng.  law.  The  declaration  or 
count  was  anciently  so  called  in  law  plead- 
ings.    3  Bl.  Com.  293. 

TALES,  Eng.  law.  The  name  of  a  book 
kept  in  the  king's  bench  office,  of  such  jury- 
men as  were  of  the  tales.  See  Tales  de 
circumstantibus. 

Tales  de  circumstantibus,  practice. 
Such  persons  as  are  standing  round.  When- 
ever the  panel  of  the  jury  is  exhausted, 
the  court  order  that  the  jurors  wanted  shall 
be  selected  from  among  the  bystanders, 
which  order  bears  the  name  of  tales  de 
circumstantibus.     Bac.  Ab.  Juries,  C. 

2.  The  judiciary  act  of  Sept.  24, 1789, 
1  Story,  L.  U.  S.  64,  provides,  §  29,  that 
when  from  challenges,  or  otherwise,  there 
shall  not  be  a  jury  to  determine  any  civil 
or  criminal  cause,  the  marshal  or  his  deputy 
shall,  by  order  of  the  court  where  such 
defect  of  jurors  shall  happen,  return  jury- 
men de  talibus  circumstantibus  sufficient  to 
complete  the  panel ;  and  when  the  marshal 


or  his  deputy  are  disqualified  as  aforesaid, 
jurors  may  be  returned  by  such  disinte- 
rested persons  as  the  court  shall  appoint. 
See  2  Hill,  So.  Car.  R.  381 ;  2  Penna.  R. 
412  j  4  Yeates,  236 ;  Coxe,  283 ;  1  Blackf. 
63 ;  2  Harr.  &  J.  426 ;.  1  Pick.  43,  n. 

TALLAGE.  This  word  is  derived  from 
the  French  tattler,  and  signifies  literally  to 
cut.  In  England  it  is  used  to  signify 
subsidies,  taxes,  customs,  and  indeed  any 
imposition  whatever  by  the  government  for 
the  purpose  of  raising  a  revenue.  Bac.  Ab. 
Smuggling,  &c.  B ;  Fortesc.  De  Laud.  26 ; 
Madd.  Exch.  oh.  17 ;  2  Inst.  531,  532 ; 
Spelm.  Gl.  h.  v. 

TALLIES,  evidence.  The  parts  of  a 
piece  of  wood  cut  in  two,  which  persons 
use  to  denote  the  quantity  of  goods  sup- 
plied by  one  to  the  other.  Poth.  Obi.  pt. 
4,  o.  1,  art.  2,  §_7. 

TALZIE,  HEIR  IN.  Scotch  law.  Heirs 
of  talzie .  or  tailzie,  are  heirs  of  estates 
entailed.     1  Bell's  Com.  47. 

TANGIBLE  PROPERTY.  That  which 
may  be  felt  or  touched ;  it  must  necessarily 
be  corporeal,  but  it  may  be  real  or  personal. 
A  house  and  a  horse  are,  each,  tangible 
property.  The  term  is  used  in  contradis- 
tinction to  property  not  tangible.  By  the 
latter  expression,  is  meant  that  kind  of 
property  which,  though  in  possession  as 
respects  the  right,  and,  consequently,  not 
strictly  choses  in  action,  yet  differs  from 
goods,  because  they  are  neither  tangible 
nor  visible,  though  the  thing  produced 
from  the  right  be  perfectly  so.  In  this 
class  may  be  mentioned  copyrights  and. 
patent-rights.     1  Bouv.  Inst.  n.  467,  478. 

TARDE  VENIT,  practice.  The  name 
of  a  return  made  by  the  sheriff  to  a  writ, 
when  it  came  into  his  hands  too  late  to  be 
executed  before  the  return  day. 

2.  The  sheriff  is  required  to  show  that 
he  has  yielded  obedience  to  the  writ,  or 
give  a  good  excuse  for  his  omission ;  and 
ho  may  say,  quod  breve  adeo  tarde  venit 
quod  exequi  non  possunt.  It  is  usual  to 
return  the  writ  with  an  indorsement  of 
tarde  venit.     Com.  Dig.  Retorn,  D  1. 

TARE,  weights.  An  allowance  in  the 
purchase  and  sale  of  merchandise,  for  the 
weight  of  the  box,  bag,  or  .cask,  or  other 
thing,  in  which  the  goods  are  packed.  It  is 
also  an  allowance  made  for  any  defect,  waste, 
or  diminution  in  the  weight,  quality  or  quan- 
tity of  goods.     It  differs  from  tret.  (q.  v.) 

TARIFF.  Customs,  duties,  toll  or  tri- 
bute  payable    upon    merchandise  to   the 
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general  government  is  called  tariff;  the 
rate  of  customs,  &c.  also  bears  this  name, 
and  the  list  of  articles  liable  to  duties  is 
also  called  the  tariff. 

2.  For  the  tariff  of  duties  imposed  on 
the  importation  of  foreign  merchandise  into 
the  United  States. 

TAVERN.  A  place  of  entertainment ; 
a  house  kept  up  for  the  accommodation  of 
strangers. 

2.  These  are  regulated  by  various  local 
laws.  For  the  liabilities  of  tavern  keepers, 
vide  Story  on  Bailm.  art.  7 ;  2  Kent,  Com. 
458  ;  12  Mod.  487 ;  Jones9  Bailm.  94 ;  1 
Bl.  Com.  430 ;  1  Roll.  Ab.  3,  F ;  Bac. 
Ab.  Inn,  &c. ;  1  Bouv.  Inst.  1015,  et  seq.; 
and  the  articles  Inn;  Inn-keeper. 

TAXES.  This  term  in  its  most  extended 
sense  includes  all  contributions  imposed  by 
the  government  upon  individuals  for  the 
service  of  the  state,  by  whatever  name  they 
are  called  or  known,  whether  by  the  name 
of  tribute,  tithe,  talliage,  impost,  duty,  gabel, 
custom,  subsidy,  aid,  supply,  excise,  or  other 
name. 

2.  The  8th  section  of  art.  1,  Const.  U.  S. 
provides,  that  "  congress  shall  have  power 
to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay,9'  &c.  "  But  all  duties,  im- 
posts and  excises  shall  be  uniform  through- 
out the  United  States.'9 

3.  In  the  sense  above  mentioned,  taxes 
are  usually  divided  into  two  great  classes, 
those  which  are  direct,  and  those  which  are 
indirect.  Under  the  former  denomination 
are  included  taxes  on  land  or  real  property, 
and  under  the  latter  taxes  on  articles  of 
consumption.    5  Wheat.  R.  317. 

4.  Congress  have  plenary  power  over 
every  species  of  taxable  property,  except 
exports.  But  there  are  two  rules  prescribed 
for  their  government,  the  rule  of  uniformity 
and  the  rule  of  apportionment.  Three  kind 
of  taxes,  namely,  duties,  imposts  and  excises 
are  to  be  laid  by  the  first  rule ;  and  capita- 
tion and  other  direct  taxes,  by  the  second 
rule.  Should  there  be  any  other  species 
of  taxes,  not  direct,  and  not  included  within 
the  words  duties,  imposts  or  customs,  they 
might  be  laid  by  the  rule  of  uniformity 
or  not,  as  congress  should  think  proper 
and  reasonable.    lb. 

5.  The  word  taxes  is,  in  a  more  con- 
fined sense,  sometimes  applied  in  contradis- 
tinction to  duties,  imposts  and  excises.  Vide, 
generally,  Story  on  die  Const,  o.  14;  1  Kent, 
Com.  254 ;  3  Dall.  171 ;  1  Tuck.  Black. 
App.  232 ;  1  Black.  Com.  308 ;  The  Fede- 


ralist, No.  21, 36 ;  Woodf .  Landl.  and  Ten. 
197  254. 

TAXING  COSTS,  practice.  The  act 
by  which  it  is  ascertained  to  what  costs  a 
party  is  entitled. 

2.  It  is  a  rule  that  the  jury  must  assess 
the  damages  and  costs  separately,  so  that 
it  may  appear  to  the  court  that  the  costs 
were  not  considered  in  the  damages ;  and 
when  the  jury  give  costs  in  an  amount 
insufficient  to  answer  the  costs  of  the  suit, 
the  plaintiff  may  pray  that  the  officer  may 
tax  the  costs,  and  such  taxation  is  inserted 
in  the  judgment :  this  is  Baid  to  be  done  ex 
assensu  of  the  plaintiff,  because  at  his 
prayer.  Bac.  Ab.  Costs,*  K.  The  costs 
are  taxed  in  the  first  instance,  by  the  pro- 
thonotary  or  clerk  of  the  court.  See  2 
Wend.  R.  244 ;  1  Cowen,  R.  591 ;  7  Cowen, 
R.  412 ;  2  Yerg.  R.  245, 310 ;  6  Yerg.  R. 
412;  Harp.  R.  326;  1  Pick.  R.  211 ;  10 
Mass.  R.  26 ;  16  Mass.  R.  370.  A  bill  of 
costs  having  been  once  submitted  to  such 
an  officer  for  taxation,  cannot  be  withdrawn 
from  him  and  referred  to  another.  2  Wend. 
R.  252. 

TEAMSTER.  One  who  drives  horses 
in  a  wagon  for  the  purpose  of  carrying  goods 
for  hire  ;  he  is  liable  as  a  common  carrier. 
Story,  Bailm.  §  496. 

TECHNICAL.  That  which  properly 
belongs  to  an  art. 

2.  In  the  construction  of  contracts,  it 
is  a  general  rule  that  technical  words  are 
to  be  taken  according  to  their  approved 
and  known  use  in  the  trade  in  which  the 
contract  is  entered  into,  or  to  which  it 
relates,  unless  they  have  manifestly  been 
understood  in  another  sense  by  the  parties. 
2  B.  &  P.  164  ;  6  T.  R.  320 ;  3  Stark.  Ev. 
1036,  and  the  article  Construction. 

3.  Words  which  do  not  of  themselves 
denote  that  they  are  used  in  a  technical 
sense,  are  to  have  their  plain,  popular, 
obvious  and  natural  meaning.  6  Watts  & 
Berg.  114. 

4.  The  law,  like  other  professions,  has 
a  technical  language.  "  When  a  mechanic 
speaks  to  me  of  the  instruments  and  opera- 
tions of  his  trade,"  says  Mr.  Wynne, 
Eunom.  Dial.  2,  s.  5, "  I  shall  be  as  unlikely 
to  comprehend  him,  as  he  would  me  in  the 
language  of  my  profession,  though  we  both 
of  us  spoke  English  all  the  while.  Is  it 
wonderful  then,  if  in  systems  of  law,  and 
especially  among  the  hasty  recruits  of 
commentators,  you  meet  (to  use  Lord  Coke's 
expression)  with  a  whole  army  of  words  that 
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cannot  defend  themselves  in  a  grammatical 
war  1  Technical  language,  in  all  cases,  is 
formed  from  the  most  intimate  knowledge 
of  any  art.  One  words  stands  for  a  great 
many,  as  it  is  always  to  be  resolved  into 
many  ideas  by  definitions.  It  is,  therefore, 
unintelligible,  because  it  is  concise,  and  it  is 
useful  for  the  same  reason."  Vide  Language. 

TEINDS,  Scotch  Law.  That  liquid  pro- 
portion of  the  rents  or  goods  of  the  people, 
which  is  due  to  churchmen  for  performing 
divine  service,  or  exercising  the  other 
spiritual  functions  proper  to  their  several 
offices.  Ersk.  Pr.  L.  Scot.  B.  2,  t.  10,  s.  2. 
See  Tithes. 

TELLER.  An  officer  in  a  bank  or  other 
institution.  He  is  said  to  take  that  name 
from  tallier,  or  one  who  kept  a  tally, 
because  it  is  his  duty  to  keep  the  accounts 
between  the  bank  or  other  institution  and 
its  customers,  or  to  make  their  accounts 
tally.  In  another  sense  teller  signifies  a 
person  appointed  to  receive  votes.  In  Eng- 
land the  name  of  teller  is  given  to  certain 
officers  in  the  exchequer. 

TEMPORARY.  That  which  is  to  last 
for  a  limited  time  ;  as,  a  temporary  statute, 
or  one  which  is  limited  in  its  operation  for 
a  particular  period  of  time  after  its  enact- 
ment ;  the  opposite  of  perpetual. 

TENANCY  or  TENANTCY.  The  state 
or  condition  of  a  tenant ;  the  estate  held  by  a 
tenant,  as  a  tenant  at  will,  a  tenancy  for  years. 

TENANT,  estates.  One  who  holds  or 
possesses  lands  or  tenements  by  any  kind 
of  title,  either  in  fee,  for  life,  for  years,  or 
at  will.  See  5  Mann.  &  Or.  54 ;  S.  C.  44 
Eng.  C.  L.  Rep.  39  ;  5  Mann.  &  Gr.  112 ; 
Bouv.  Inst.  Index,  h.  t. 

2.  Tenaftts  may  be  considered  with  regard 
to  the  estate  to  which  they  are  entitled. 
There  are  tenants  in  fee;  tenants  by  the 
curtesy  ;  tenants  in  dower ;  tenants  in  tail 
after  possibility  of  issue  extinct;  tenants 
for  life;  tenants  for  years;  tenants  from 
year  to  year ;  tenants  at  will ;  and  tenants 
at  suffrance.  When  considered  with  regard 
to  their  number,  tenants  are  in  severalty ; 
tenants  in  oommon ;  and  joint  tenants. 
There  is  also  a  kind  of  tenant,  called  tenant 
to  the  praecipe.  These  will  be  separately 
examined. 

3.  Tenant  in  fee,  is  he  who  has  an  estate 
of  inheritance  in  the  land.     See  Fee. 

4.  Tenant  by  the  curtesy,  is  where  a 
man  marries  a  woman  seised  of  an  estate 
of  inheritance,  that  is,  of  lands  and  tene- 
ments in  fee  simple  or  fee  tail ;  and  has  by 


her  issue  born  alive,  which  was  capable  of 
inheriting  her  estate.  In  this  case  he  shall, 
on  the  death  of  his  wife,  hold  the  lands  for 
life,  as  tenant  by  the  curtesy.  Co.  Litt. 
29,  a ;  2  Lilly's  Reg.  556 ;  2  Bl.  Com.  126. 
See  Curtesy. 

5.  Tenant  in  dower  is  where  the  has- 
band  of  a  woman  is  seised  of  an  estate  of 
inheritance,  and  dies ;  in  this  case,  the  wife 
shall  have  the  third  part  of  the  lands  and 
tenements  of  which  he  was  seised  at  any 
time  during  the  coverture,  to  hold  to  her- 
self during  the  term  of  her  natural  life.  2 
Bl.  Com.  129 ;  Com.  Big.  Bower,  A 1.  See 
Dower. 

6.  Tenant  in  tail  after  possibility  of 
issue  extinct,  is  where  one  is  tenant  in 
special  tail,  and  a  person  from  whose  body 
the  issue  was  to  spring,  dies  without  issue ; 
or  having  issue,  becomes  extinct ;  in  these 
oases  the  survivor  becomes  tenant  in  tail 
after  possibility  of  issue  extinct.  2  Bl. 
Com.  124  ;  and  vide  Estate  tail  after  pos- 
sibility of  issue  extinct. 

7.  Tenant  for  life,  is  he  to  whom  lands 
or  tenements  are  granted,  or  to  which  he 
derives  by  operation  of  law  a  title  for  the 
term  of  his  own  life,  or  for  that  of  any 
other  person,  or  for  more  lives  than  one. 

8.  He  is  called  tenant  for  life,  except 
when  he  holds  the  estate  by  the  life  of  an- 
other, when  he  is  called  tenant  per  autre  vie. 
2  Bl.  Com.  84 ;  Com.  Big.  Estates,  E  1 ; 
Bac.  Ab.  Estates,  B.  See  Estate  for  life; 
2  Lillys  Reg.  557. 

9.  Tenant  for  years,  is  he  to  whom  an- 
other has  let  lands,  tenements  and  heredita- 
ments for  a  term  of  certain  years,  or  for  a 
lesser  definite  period  of  time,  and  the  lessee 
enters  thereon.  2  Bl.  Com.  140;  Com. 
Big.  Estates  by  grant,  G. 

10.  A  tenant  for  years  has  incident  to, 
and  inseparable  from  his  estate,  unless  by 
special  agreement,  the  same  estovers  to 
which  a  tenant  for  life  is  entitled.  See 
Estate  for  life.  With  regard  to  the  crops 
or  emblements,  the  tenant  for  years  is  not, 
in  general,  entitled  to  them  after  the  expi- 
ration of  his  term.  2  Bl.  Com.  144.  But 
in  Pennsylvania,  the  tenant  is  entitled  to 
the  way-going  crop.  2  Binn.  487  ;  5  Binn. 
285,  289 ;  2  S.  &  R.  14.  See  5  B.  &  A. 
768  ;  this  Bict.  Distress;  Estate  for  years; 
Lease;  Lessee;  Notice  to  quit;  underlease. 

11.  Tenant  from  year  to  year,  is  he  to 
whom  another  has  let  lands  or  tenements, 
without  any  certain  or  determinate  estate ; 
especially  if  an  annual  rent  be  reserved 
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Com.  Dig.  Estates,  H  1.  And  when  a 
person  is  let  into  possession  as  a  tenant, 
without  any  agreement  as  to  time,  the 
inference  now  is,  that  he  is  a  tenant  from 
year  to  year,  until  the  contrary  be  proved; 
but,  of  course,  such  presumption  may  be 
rebutted.  3  Burr.  1609 ;  1  T.  R.  168  ;  3 
T.  R.16;  5T.R.471;  8T.R.3;  3East, 
451.  The  difference  between  a  tenant  from 
year  to  year,  and  a  tenant  for  years,  is 
rather  a  distinction  in  words  than  in  sub- 
stance.   Woodf.  L.  k  J.  163. 

12.  Tenant  at  will,  is  when  lands  or 
tenements  are  let  by  one  man  to  another,  to 
have  and  to  hold  to  him  at  the  will  of  the 
lessor,  by  force  of  which  the  lessee  is  in 
possession.  In  this  case  the  lessee  is  called 
tenant  at  will. 

13.  Every  lease  at  will  must  be  at  the 
will  of  both  parties.  Co.  Lit.  55 ;  2  Lilly's 
Reg.  555;  2  Bl.  Com.  145.  See  Com.  Dig. 
Estates,  H  1 ;  12  Mass.  825 ;  1  Johns.  Cas. 
33 ;  2  Caines'  C.  Err.  314 ;  2  Caines'  R. 
169  ;  17  Mass.  R.  282 :  9  Johns.  R.  331 ; 
13  Johns.  R.  235.  Such  a  tenant  may  be 
ejected  by  the  landlord  at  any  time.  1  Watts 
&  Serg.  90. 

14.  Tenant  at  suffrance,  is  he  who  comes 
into  possession  by  a  lawful  demise,  and  after 
his  term  is  ended,  continues  the  possession 
wrongfully,  and  holds  over.  Co.  Lit.  57, 
b ;  2  Leo.  46 ;  3  Leo.  153.  See  1  Johns. 
Cas.  123 ;  5  Johns.  R.  128 ;  4  Johns.  R. 
150 ;  Id.  312. 

15.  Tenant  in  severalty,  is  he  who  holds 
land  and  tenements  in  his  own  right  only, 
without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest, 
during  his  estate  therein.     2  BL  Com.  179. 

16.  Tenants  in  common,  are  such  as 
hold  by  several  and  distinct  titles,  but  by 
unity  of  possession.  2  Bl.  Com.  191.  See 
Estate  in  common;  7  Crape,  Dig.  Ind.  tit. 
Tenancy  in  Common ;  Bac.  Abr.  Joint- 
Tenants  and  Tenants  in  Common;  Com. 
Dig.  Abatement,  E  10,  F  6 ;  Chancery,  8 
V  4 ;  Devise,  N  8 ;  Estates,  K  8,  K  2  ; 
Supp.  to  Ves.  jr.  vol.  1,  272, 315 ;  1  Vern. 
R.  353 ;  Arch.  Civ.  PI.  53,  73. 

17.  Tenants  in  common  may  have  title 
as  such  to  real  or  personal  property ;  they 
may  be  tenants  of  a  house,  land,  a  horse,  a 
ship,  and  the  like. 

18.  Tenants  in  common  are  bound  to 
account  to  each  other ;  but  they  are  bound 
to  account  only  for  the  value  of  the  pro- 
perty as  it  was  when  they  entered,  and  not 
for  any  improvement  or  labor  they  put  upon 


it,  at  their  separate  expense.  1  McMuU. 
R.  298.  Vide  Estates  in  common;  and  4 
Kent,  Com.  363. 

19.  Joint  tenants,  are  such  as  hold 
lands  or  tenements  by  joint  tenancy.  See 
Estate  in  joint  tenancy;  7  Cruise,  Dig. 
Ind.  tit.  Joint  Tenancy ;  Bac.  Abr.  Joint 
Tenants  and  Tenants  in  Common;  Com. 
Dig.  Estates,  K  1 ;  Chanoery,  3  V  1 ;  De- 
vise, N  7,  N  8 ;  2  Saund.  Ind.  Joint  Ten- 
ants ;  Preston  on  Estates  ;  2  Bl.  Com.  179. 

20.  Tenants  to  the  precipe,  is  he  against 
whom  the  writ  of  praecipe  is  brought,  in 
suing  out  a  common  recovery,  and  must  be 
the  tenant  or  seised  of  the  freehold.  2  Bl. 
Com.  362. 

Tenant  of  the  demesne,  Eng.  law. 
One  who  is  tenant  of  a  mesne  lord :  as 
where  A  is  tenant  of  B,  and  C  of  A ;  B  is 
the  lord,  A  the  mesne  lord,  and  C  tenant 
of  the  demesne.     Ham.  N.  P.  392,  393. 

Tenant  by  the  manner.  One  who 
has  a  less  estate  than  a  fee  in  land,  which 
remains  in  the  reversioner.  He  is  so  called 
because  in  avowries  and  other  pleadings,  it 
is  specially  shown  in  what  manner  he  is 
tenant  of  the  land,  in  contradistinction  to 
the  veray  tenant,  who  is  called  simply, 
tenant.     Hamm.  N.  P..  393.     See  Veray. 

Tenant  paravail,  English  law.  The 
tenant  of  a  tenant ;  and  is  so  called  because 
he  has  the  avails  or  profits  of  the  land. 
Ham.  N.  P.  392,  398. 

Tenant  right,  Eng.  law.  In  leases  from 
the  crown,  corporations  or  the  church,  it  is 
usual  to  grant  a  further  term  to  the  old 
tenants  in  preference  to  strangers,  and,  as 
this  expectation  is  seldom  disappointed, 
such  tenants  are  considered  as  having  an 
ulterior  interest  beyond  their*  subsisting 
term ;  and  this  interest  is  called  the  tenant 
right.  Bac.  Ab.  Leases  and  Terms  for 
years,  U. 

.  TENDER,  contracts,  pleadings.  A  ten- 
der is  an  offer  to  do  or  perform  an  act  which 
the  party  offering  is  bound  to  perform  to  the 
party  to  whom  the  offer  is  made. 

2.  A  tender  may  be  of  money  or  of  spe- 
cific articles ;  these  will  be  separately  con- 
sidered. §  1.  Of  the  tender  of  money.  To 
make  a  valid  tender  the  following  requisites 
are  necessary : 

1.  It  must  be  made  by  a  person  capable 
of  paying :  for  if  it  be  made  by  a  stranger 
without  the  consent  of  the  debtor,  it  will  be 
insufficient.  Cro.  Eli*.  48, 132 ;  2  M.  & 
S.  86 ;  Co.  Lit.  206. 

3. — 2.  It  must  be  made  to  the  creditor 
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having  capacity  to  receive  it,  or  to  his  au- 
thorized agent.     1  Camp.  477 ;  Dougl.  632; 

5  Taunt.  307 ;  S.  C.  1  Marsh.  55  ;  6  Esp. 
95 ;  3  T.  R.  683 ;  14  Serg.  &  Rawle,  307 ; 
1  Nev.  &  M.  398 ;  S.  C.  28  E.  C.  L.  R. 
324;  4B.&C.  29 ;  S.  C.  10  E.  C.  L.  R. 
272;  3C.&P.453;  S.  C.  14  E.  C.  L.  R. 
386;  1  M.  &W.  310;  M.  &  M.  238;  1 
Esp.  R.  349 ;  1  C.  &  P.  365. 

4. — 3.  The  whole  sum  due  must  be  offer- 
ed, in  the  lawful  coin  of  the  United  States, 
or  foreign  coin  made  current  by  law ;  2  N. 

6  M.  519 ;  and  the  offer  must  be  unquali- 
fied by  any  circumstance  whatever.  2  T. 
R.  305  ;  1  Campb.  131 ;  3  Campb.  70 ;  6 
Taunt.  336 ;  3  Esp.  C.  91 ;  Stark.  Ev.  pt. 
4,  page  1392,  n.  g ;  4  Campb.  156 ;  2 
Campb.  21 ;  1M.4W.  310.  But  a  tender 
in  bank  notes,  if  not  objected  to  on  that 
account,  will  be  good.  3  T.  R.  554 ;  2  B. 
&  P.  526 ;  1  Leigh's  N.  P.  c.  1,  s.  20 ;  9 
Pick.  539;  see  2  Caines,  116;  13  Mass. 
235 ;  4  N.  H.  Rep.  296 ;  10  Wheat.  333. 
But  in  such  case,  the  amount  tendered  must 
be  what  is  due  exactly,  for  a  tender  of  a 
five  dollar  note,  demanding  change,  would 
not  be  a  good  tender  of  four  dollars.  3 
Campb.  R.  70 ;  6  Taunt.  R.  336 ;  2  Esp. 
R.  710 ;  2D.&  R.  305 ;  S.  C.  16  E.  C. 
L.  R.  87.  And  a  tender  was  held  good 
when  made  by  a  check  contained  in  a  letter, 
requesting  a  receipt  in  return,  which  the 
plaintiff  sent  back  demanding  a  larger  sum, 
without  objecting  to  the  nature  of  the  ten- 
der. 8  D.  P.  C.  442.  When  stock  is  to 
be  tendered,  everything  must  be  done  by 
the  debtor  to  enable  him  to  transfer  it,  but 
it  is  not  absolutely  requisite  that  it  should 
be  transferred.     Str.  504,  533,  579. 

5. — 4.  If  a  term  had  been  stipulated  in 
favor  of  a  creditor,  it  must  be  expired ;  the 
offer  should  be  made  at  the  time  agreed 
upon  for  the  performance  of  the  contract ; 
if  made  afterwards,  it  only  goes  in  mitiga- 
tion of  damages,  provided  it  be  made  before 
suit  brought.  7  Taunt.  487 ;  8  East,  R. 
168 ;  5  Taunt.  240 ;  1  Saund.  33  a,  note 
2.  The  tender  ought  to  be  made  before 
day-light  is  entirely  gone.     7  Greenl.  31. 

6.-5.  The  condition  on  which  the  debt 
was  contracted  must  be  fulfilled. 

7. — 6.  The  tender  must  be  made  at  the 
place  agreed  upon  for  the  payment,  or,  if 
there  be  no  place  appointed  for  that  purpose, 
then  to  the  creditor  or  his  authorized  agent. 
8  John.  474 ;  Lit.  Sel.  Cas.  132 ;  Bac.  Ab. 
h.  t.  o. 

8.    When  a  tender  has  been  properly 


made,  it  is  a  complete  defence  to  the  action ; 
but  tiie  benefit  of  a  tender  is  lost,  if  the 
creditor  afterwards  demand  the  thing  due 
from  the  debtor,  and  the  latter  refuse  to  pay 
it.    Kirby,  293. 

9. — §  2.  Of  the  tender  of  specific  articles. 
It  is  a  rule  that  specific  articles  may  be  ten- 
dered at  some  particular  place,  and  not,  like 
money,  to  the  person  of  the  creditor  wher- 
ever found.  When  no  place  is  expressly 
mentioned  in  the  contract,  the  place  of  deli- 
very is  to  be  ascertained  by  the  intent  of  the 
parties,  to  be  collected  from  the  nature  of 
the  case  and  its  circumstances.  If,  for  ex- 
ample, the  contract  is  for  delivery  of  goods 
from  the  seller  to  the  buyer  on  demand,  the 
former  being  the  manufacturer  of  the  goods 
or  a  dealer  in  them,  no  place  boing  particu- 
larly namod,  the  manufactory  or  store  of  the 
seller  will  be  considered  as  the  place  in- 
tended, and  a  tender  there  will  be  sufficient. 
When  the  specific  articles  are  at  another 
place  at  the  lime  of  sale,  that  will  be  the 
place  of  delivery.  2  Greenl.  Ev.  §  609 ; 
4  Wend.  377 ;  2  Applet.  325. 

10.  When  the  goods  are  cumbrous,  and 
the  place  of  delivery  is  not  designated,  nor 
to  be  inferred  from  the  circumstances,  it  is 
presumed  that  it  was  intended  that  they 
should  be  delivered  at  any  place  which  the 
creditor  might  reasonably  appoint ;  if  the 
creditor  refuses,  or  names  an  unreasonable 
place,  the  debtor  may  select  a  proper  place, 
and  having  given  notice  to  the  creditor, 
deliver  the  goods  there.  2  Kent,  Comm. 
507  ;  1  Greenl.  120  ;  Chip,  on  Contr.  51 ; 
18  Wend.  95  ;  2  Greenl.  Ev.  §  610. 

Vide,  generally,  20  Vin.  Ab.  177  ;  Bac. 
Ab.  h.  t. ;  1  Sell.  314 ;  Com.  Dig.  Action 
upon  the  case  upon  Assumpsit,  H8 — Con- 
dition, L  4— Pleader,  2  G  2—2  W,  28, 49— 
3  K  23—3  M  36 ;  Chipm.  on  Contr.  31, 74 ; 
Ayl.  Pand.  B.  4,  t.  29 ;  7  Greenl.  31 ; 
Bouv.  Inst.  Index,  h.  t. 

TENEMENT,  estates.  In  its  most  ex- 
tensive signification  tenement  comprehends 
every  thing  which  may  be  holden9  provided 
it  be  of  a  permanent  nature  ;  and  not  only 
lands  and  inheritances  which  are  holden,  but 
also  rents  and  profits  a  prendre  of  which  a 
man  has  any  frank  tenement,  and  of  which 
he  may  be  seised  ut  de  libero  tenemento9  are 
included  under  this  term.  Co.  Litt.  6  a ; 
1  Tho.  Co.  Litt.  219 ;  Perk.  s.  114  ;  2  Bl. 
Com.  17.  But  the  word  tenements  simply, 
without  other  circumstances,  has  never  been 
construed  to  pass  a  fee.  10  Wheat.  204. 
In  its  more  confined  and  vulgar  acceptation, 
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it  means  a  house  or  building.  Ibid,  and 
1  Prest.  on  Est.  8.  Vide  4  Bin*.  293  ;  S. 
C.  11  Eng.  C.  L.  Rep.  207  ;  1T.R.  358 ; 
3  T.  R.  772 ;  3  East,  R.  113  ;  5  East,  R. 
239 ;  Burn's  Just.  Poor,  525  to  641 ;  1  B. 
&  Adolph.  161 ;  S.  C.  20  Engl.  C.  L.  Rep. 
368 ;  Com.  Dig.  Grant,  E  2 ;  Trespass,  A  2 ; 
Wood's  Inst.  120 ;  Babmgton  on  Auctions, 
211  212. 

TENENDAS,  Scotch  law.  The  name 
of  a  clause  in  charters  of  heritable  rights 
which  derives  its  name  from  its  first  words 
tenendas  pradictas  terras,  and  expresses 
the  particular  tenure  by  which  the  lands 
are  to  be  holden.  Ersk.  Prin.  B.  2,  t.  3, 
n.  10. 

TENENDUM,  conveyancing.  This  is  a 
Latin  word,  which  signifies  to  hold. 

2.  It  was  formerly  that  part  of  a  deed 
which  was  used  to  express  the  tenure  by 
which  the  estate  granted  was  holden ;  but 
since  all  freehold  tenures  were  converted 
into  socage,  the  tenendum  is  of  no  further 
use  even  in  England,  and  is  therefore  joined 
to  the  habendum  in  this  manner,  "  to  have 
and  to  hold."  The  words  "  to  hold"  have 
now  no  meaning  in  our  deeds.  2  Bl.  Com. 
298.     Vide  Habendum. 

TENERI,  contracts.  That  part  of  a 
bond  where  the  obligor  declares  himself  to 
be  held  and  firmly  bound  to  the  obligee,  his 
heirs,  executors,  administrators  and  assigns, 
is  called  the  teneri.     3  Call,  350. 

TENNESSEE.  The  name  of  one  of  the 
new  states  of  the  United  States  of  Amerioa. 
This  state  was  admitted  into  the  Union  by 
virtue  of  the  "  act  for  the  admission  of  the 
State  of  Tennessee  into  the  Union,"  ap- 
proved June  1, 1796,  1  Story's  L.  U.  S. 
450,  which  recites  and  enacts  as  follows : 

2.  Whereas,  by  the  acceptance  of  the 
deed  of  cession  of  the  state  of  North  Caro- 
lina, congress  are  bound  to  lay  out,  into  one 
or  more  states,  the  territory  thereby  ceded 
to  the  United  States : 

3. — §  1.  Be  it  enacted,  Sec,  That  the 
whole  of  the  territory  ceded  to  the  United 
States  by  the  state  of  North  Carolina,  shall 
be  one  state,  and  the  same  is  hereby  de- 
clared to  be  one  of  the  United  States  of 
America,  on  an  equal  footing  with  the  ori- 
ginal states  in  all  respects  whatever,  by  the 
name  and  title  of  the  state  of  Tennessee. 
That,  until  the  next  general  census,  the  said 
state  of  Tennessee  shall  be  entitled  to  one 
representative  in  the  house  of  representa- 
tives of  the  United  States ;  and,  in  all  other 
respects,  as  far  as  they  may  be  applicable, 


the  laws  of  the  United  States  shall  extend 
to,  and  have  force  in,  the  state  of  Ten- 
nessee, in  the  same  manner  as  if  that  state 
had  originally  been  one  of  the  United 
States. 

4.  The  constitution  was  adopted  on  the 
sixth  day  of  February,  1796 ;  and  amended 
by  a  convention  which  sat  at  Nashville,  on 
the  30th  day  of  August,  1834.  The  powers 
of  the  government  are  divided  into  three 
distinct  departments;  the  legislative,  ex- 
ecutive, and  judicial.     Art.  2, 1. 

5. — 1st.  The  legislative  authority  of  the 
state  is  vested  in  a  general  assembly,  which 
consists  of  a  senate  and  house  of  represen- 
tatives, both  dependent  on  the  people. 

6. — 1.  The  senate  will  be  considered  with 
reference  to  the  qualifications  of  the  elec- 
tors ;  the  qualifications  of  the  members , 
the  number  of  members ;  the  length  of  tame 
for  which  they  are  elected ;  and,  the  time 
of  their  election.  1.  Every  free  white  man 
of  the  age  of  twenty-one  years,  being  a 
citizen  of  the  United  States,  and  a  citizen 
of  the  county  wherein  he  may  offer  his  vote, 
six  months  next  preceding  the  day  of  his 
election,  shall  be  entitled  to  vote  for  mem- 
bers of  the  general  assembly,  and  other 
civil  officers,  for  the  county  and  district  in 
which  he  resides ;  provided,  that  no  person 
shall  be  6Usq9aMed  from  voting  on  account 
of  color,  who  is  now,  by  the  laws  of  this 
state,  a  competent  witness  in  a  court  of 
justice  against  a  white  man.  Art.  4,  sect. 
1.  2.  No  person  shall  be  a  senator,  unless 
he  be  a  citizen  of  the  United  States,  t>f  the 
age  of  thirty  years,  and  shall  have  resided 
three  years  in  this  state,  and  one  year  in  the 
county  or  district,  immediately  preceding 
the  election.  Art.  2,  s.  10.  3.  The  num- 
ber of  senators  shall  not  exceed  one-third 
of  the  number  of  representatives.  Art.  2, 
s.  6.  4.  Senators  shall  hold  their  office 
for  the  term  of  two  years.  Art.  2,  s.  7. 
5.  Their  election  takes  place  on  the  first 
Thursday  of  August,  1835,  and  every  se- 
cond year  thereafter.    Art.  2,  s.  7. 

7. — 2.  The  house  of  representatives 
will  be  considered  in  the  same  order  which 
has  been  observed  in  considering  the  senate. 
1.  The  qualifications  of  the  electors  of  re- 
presentatives are  the  same  as  those  of  sena- 
tors. 2.  To  be  elected  a  representative, 
the  candidate  must  be  a  citizen  of  the 
United  States,  of  the  age  of  twenty-one 
years,  and  must  have  been  a  citizen  of  the 
state  for  three  years,  and  a  resident  of  the 
county  he  represents  one  year  immediately 
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preceding  the  election.  Art.  2,  s.  9.  8. 
The  number  of  representatives  shall  not 
exceed  seventy-five,  until  the  population  of 
the  state  shall  exceed  one  million  and  a 
half;  and  shall  never  thereafter  exceed 
ninety-nine.  Art.  2,  s.  5.  4.  They  are 
elected  for  two  years.  Art.  2,  s.  7.  5.  The 
election  is  to  be  at  the  same  time  as  that  of 
senators.     Art.  2,  s.  7. 

8. — 2d.  The  supreme  executive  power  of 
this  Btate  is  vested  in  a  governor.  Art.  3, 
8. 2.  1.  He  is  chosen  by  the  electors  of  the 
members  of  the  general  assembly.  Art.  8, 
s.  2.  2.  He  shall  be  at  least  thirty  years 
of  age,  shall  be  a  citizen  of  the  United 
States,  and  shall  have  been  a  citizen  of  this 
state  seven  years  next  before  his  election. 
Id.  sect.  8.  He  shall  hold  his  office  for 
two  years,  and  until  his  successor  shall  be 
elected  and  qualified.  He  shall  not  be 
eligible  more  than  six  years  in  any  term  of 
eight.  Id.  seot.  4.  3.  He  shall  be  elected 
by  the  electors  of  the  members  of  the  gene- 
ral assembly,  at  the  times  and  places  where 
they  respectively  vote  for  the  members 
thereof.  Id.  s.  2.  4.  He  shall  be  com- 
mander-in-chief of  the  army  and  navy  of 
the  state,  and  of  the  militia,  except  when 
they  are  called  into  the  service  of  the  United 
States ;  shall  have  the  power  to  grant  re- 
prieves and  pardons,  except  in  cases  of 
impeachment ;  may  convene  the  legislature 
on  extraordinary  occasions,  by  proclamation ; 
take  care  that  the  laws  be  faithfully  ex- 
ecuted ;  from  time  to  time  give  to  the  gene- 
ral assembly  information  of  the  state  of  the 
government,  and  recommend  to  their  con- 
sideration such  measures  as  he  shall  deem 
expedient ;  may  require  information  in 
writing  from  the  officers  in  the  executive 
department,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices.  Id.  s.  5 
to  11.  5.  He  shall,  at  stated  times,  receive 
a  compensation  for  his  services,  which  shall 
not  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected. 
Id.  s.  7.  6.  In1  case  of  the  removal  of  the 
governor  from  office,  or  of  his  death  or  re- 
signation, the  duties  of  the  office  shall  de- 
volve on  the  speaker  of  the  senate;  and 
in  case  of  a  vacancy  in  the  office  of  the 
latter,  on  the  speaker  of  the  house  of  re- 
presentatives.   Id.  s.  12. 

9. — 3d.  The  judicial  power  of  the  state 
is  vested,  by  the  sixth  article  of  the  consti- 
tution, in  one  supreme  court ;  in  such  infe- 
rior courts  as  the  legislature  shall,  from 
time  to  time,  ordain  and  establish,  and  the 
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judges  thereof;  and  in  justices  of  the  peace. 
The  legislature  may  also  vest  such  jurisdic- 
tion as  may  be  deemed  necessary  in  corpo- 
ration courts. 

10. — 1.  The  supreme  court  shall  be 
composed  of  three  judges;  one  of  whom 
shall  reside  in  each  of  the  grand  divisions 
of  the  state.  The  judges  shall  be  thirty- 
five  years  of  age,  and  shall  be  elected  for 
the  term  of  twelve  years.  The  jurisdiction 
of  the  supreme  court  shall  be  appellate  only, 
under  such  restrictions  and  regulations  as 
may,  from  time  to  time,  be  prescribed  by 
law :  but  it  may  possess  such  other  jurisdic- 
tion as  is  now  conferred  by  law  on  the  pre- 
sent supreme  court.  The  concurrence  of 
two  of  the  judges  shall  be  necessary  te  a 
decision.  Said  courts  shall  be  held  at  one 
place,  and  at  one  place  only,  in  each  of  the 
three  grand  divisions  of  the  state. 

11. — 2.  The  judges  of  such  inferior 
courts  as  the  legislature  may  establish,  shall 
be  thirty-five  years  of  age,  and  shall  be 
elected  for  eight  years.  The  jurisdiction 
of  such  inferior  courts  shall  be  regulated 
by  law.  The  judges  shall  not  charge 
juries  with  regard  to  matters  of  fact, 
but  may  state  the  testimony  and  declare 
the  law.  They  shall  have  power  in  all  civil 
cases  to  issue  writs  of  certiorari  to  remove 
any  cause  or  transcript  thereof,  from  any 
inferior  jurisdiction,  into  said  court,  on 
sufficient  cause,  supported  by  oath  or  affir- 
mation. 

12. — 3.  Judges  of  the  courts  of  law 
and  equity  are  appointed  by  a  joint  vote  of 
both  houses  of  the  general  assembly ;  but 
courts  may  be  established  to  be  holden  by 
justices  of  the  peace. 

13. — 4.  The  judges  of  the  supreme 
court  and  inferior  courts  shall,  at  stated 
times,  receive  a  compensation  for  their  ser- 
vices, to  be  ascertained  by  law,  which  shall 
not  be  increased  nor  diminished,  during  the 
time  for  whioh  they  are  elected.  They  shall 
not  be  allowed  any  fees  or  perquisites  of 
office,  nor  hold  any  other  office  of  trust  or 
profit  under  this  state  or  the  United  States. 

TENET.  Which  he  holds.  There  are 
two  ways  of  stating  the  tenure  in  an  action 
of  waste.  The  averment  is  either  in  the 
tenet  and  the  tenuit;  it  has  a  reference  to 
the  time  of  the  waste  done,  and  not  to  the 
time  of  bringing  the  action. 

2.  When  the  averment  is  in  the  tenet 
the  plaintiff  on  obtaining  a  verdict  will 
recover  the  place  wasted,  namely,  that  part 
of  the  premises  in  which  the  waste  was 
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exclusively  done,  if  it  were  done  in  a  part 
only,  together  with  treble  damages.  But 
when  the  averment  is  in  the  tenuit,  the 
tenancy  being  at  an  end,  he  will  have  judg- 
ment for  his  damages  only.  2  Greenl.  Ev. 
§  652. 

TENOR,  pleading.  This  word,  applied 
to  an  instrument  in  pleading,  signifies  an 
exact  copy ;  it  differs  from  purport,  (q.  v.) 
2  Phil.  Ev.  99 ;  2  Russ.  on  Cr.  365  ;  1  Chit. 
Cr.  Law,  235 ;  1  Mass.  203 ;  1  East,  R. 
180,  and  the  cases  cited  in  the  notes.  In 
chancery  practice,  by  tenor  is  understood  a 
certified  copy  of  records  of  other  courts 
removed  into  chancery  by  certiorari.  Gresl. 
Ev.  309. 

TENUIT.  Which  he  held.  When  the 
tenancy  is  ended  and  the  tenant  is  sued  in 
an  action  of  waste,  the  averment  of  tenure 
is  in  the  tenuit.  For  a  distinction  between 
the  averment  in  the  tenet  and  tenuit,  see 
2  Greenl.  Ev.  §  652,  and  Tend. 

TENURE,  estates.  The  manner  in  which 
lands  or  tenements  are  holden. 

2.  According  to  the  English  law,  all 
lands  are  held  mediately  or  immediately 
from  the  king,  as  lord  paramount  and  su- 
preme proprietor  of  all  the  lands  in  the 
kingdom.  Co.  Litt.  1  b,  65  a ;  2  Bl.  Com.  105. 

3.  The  idea  of  tenure  pervades,  to  a 
considerable  degree,  the  law  of  real  pro- 
perty in  the  several  states ;  the  title  to  land 
is  essentially  allodial,  and  every  tenant  in 
fee  simple  has  an  absolute  and  perfect  title, 
yet  in    technical  language,  his  estate  is 
called  an  estate  in  fee  simple,   and  the 
tenure  free  and  common  socage.     8  Kent, 
Com.  289,  290.     In  the  states  formed  out 
of  the  North  Western  Territory,  it  seems 
that  the  doctrine  of  tenures  is  not  in  force, 
and  that  real  estate  is  owned  by  an  absolute 
and  allodial  title.     This  is  owing  to  the 
wise  provisions  on  this  subject  contained  in 
the  celebrated  ordinance  of  1787.     Am. 
Jur.  No.  21,  p.  94,  5.  In  New  York,  1  Rev. 
St.  718  ;  Pennsylvania,  5  Rawle,  R.  112 ; 
Connecticut,  1  Rev.  L.  348  ;  and  Michigan, 
Mioh.  L.   393,  feudal  tenures  have  been 
abolished,  and  lands  are  held  by  allodial 
titles.     South  Carolina  has   adopted  the 
statute,  12  C.  II.,  o.  24,  which  established  in 
England  the  tenure  of  free  and  common 
socage.     1  Brev.  Dig.  136.    Vide  Wright 
on  Tenures ;  Bro.  h.  t. ;  Treatises  of  Feuds 
and  Tenures  by  Knight's  service ;  20  Yin. 
Ab.  201 ;  Com.  Die.  h.  t. ;  Bac.  Ab.  h.  t. ; 
Thorn.  Co.  Litt.  Index,  h.  U ;  Sulliv.  Lect. 
Index,  h.  t. 


TENSE.  A  term  used  in  grammar  to 
denote  the  distinction  of  time. 

2.  The  acts  of  a  court  of  justice  ought 
to  be  in  the  present  tense  ;  as,  "  prseceptum 
est,"  not  "  proceptum  fait ;"  but  the  acts 
of  the  party  may  be  in  the  preterperfect 
tense,  as  "venit  et  protulit  hie  in  curia 
quandum  querelam  suam;"  and  the  con- 
tinuances are  in  the  preterperfect  tense ;  as, 
"  venerunt,"  not  "  veniunt."     1  Mod.  81. 

3.  The  contract  of  marriage  should  be 
made  in  language  in  the  present  tense.  6 
Binn.  Rep.  405.     Vide  1  Saund.  393,  n.  1. 

TERCE,  law  of  Scotland.  A  life-rent 
competent  by  law  to  widows  who  have  not 
accepted  of  special  provisions  in  the  third 
part  of  the  heritable  subjects  in  which  the 
husband  died  infeft. 

2.  The  terce  takes  place  only  where  the 
marriage  has  subsisted  for  a  year  and  day, 
or  where  a  child  has  been  born  alive  of  it. 
No  terce  is  due  out  of  lands  in  which  the 
husband  was  not  infeft,  unless  in  case  of  a 
fraudulent  omission.  Cr.  423,  §  28  ;  St  2, 
6, 16.  The  terce  is  not  limited  to  lands, 
but  extends  to  teinds,  and  to  servitudes  and 
other  burdens  affecting  lands.  Ersk.  Pr. 
L.  Scot.  B.  2,  t.  9,  s.  26,  27 ;  Burge  on  the 
Confl.  of  Laws,  429  to  435. 

TERM,  construction.  Word ;  expression ; 
speech. 

2.  Terms  or  words  are  characters  by 
which  we  announce  our  sentiments,  and 
make  known  to  others  things  with  which  we 
are  acquainted.  These  must  be  properly 
construed  or  interpreted  in  order  to  under- 
stand the  parties  using  them.  Yide  Con- 
struction; Interpretation;  Word. 

Term,  contracts.  This  word  is  used  in 
the  civil  law  to  denote  the  space  of  time 
granted  to  the  debtor  for  discharging  his 
obligation ;  there  are  express  terms  result- 
ing from  the  positive  stipulations  of  the 
agreement ;  as,  where  one  undertakes  to  pay 
a  certain  sum  on  a  certain  day ;  and  also 
terms  whioh  tacitly  result  from  the  nature 
of  the  things  whioh  are  the  object  of  the 
engagement,  or  from  the  place  where  the 
act  is  agreed  to  be  done.  For  instance,  if 
a  builder  engage  to  construct  a  house  for 
me,  I  must  allow  a  reasonable  time  for  ful- 
filling his  engagement. 

2.  A  term  is  either  of  right  or  of  grace ; 
when  it  makes  part  of  the  agreement  and  is 
expressly  or  tacitly  included  in  it,  it  is  of 
right ;  when  it  is  not  part  of  the  agreement-,  it 
is  of  grace ;  as  if  it  is  not  afterwards  granted 
by  the  judge  at  the  requisition  of  the  debtor. 
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Poth.  on  Oblig.  P.  2,  c.  3,  art.  3  j  1  Bouv. 
Inst,  n.  719  et  seq. 

Term,  estates.  The  limitation  of  an 
estate,  as  a  term  for  years,  for  life,  and  the 
like.  The  word  term  does  not  merely  signify 
the  time  specified  in  the  lease,  but  Ahe  estate 
also  and  interest  that  passes  by  that  lease ; 
and  therefore  the  term  may  expire  during 
the  continuance  of  the  time,  as  by  surrender, 
forfeiture  and  the  like.  2  Bl.  Com.  145 ; 
8  Pick.  R.  339. 

Term,  practice.  The  space  of  time  dur- 
ing which  a  court  holds  a  session ;  some- 
times the  term  is  a  monthly,  at  others  it  is 
a  quarterly  period,  according  to  the  consti- 
tution of  the  court. 

2.  The  whole  term  is  considered  as  but 
one  day,  so  that  the  judges  may  at  any  time 
during  the  term,  revise  their  judgments. 
In  the  computation  of  the  term  all  adjourn- 
ments are  to  be  included.  9  Watts,  *R.  200. 
Courts  are  presumed  to  know  judicially 
when  their  terms  are  required  to  be  held  by 
public  law.  4  Dev.  R.  427.  See,  gene- 
rally, Peck,  R.  82 ;  6  Yerg.  R.  395 ;  7 
Yerg.  R.  865 ;  6  Rand.  R.  704 ;  2  Cowen, 
R.  445 ;  1  Cowen,  R.  58  ;  5  Binn.  R.  389 ; 
4  S.  &  R.  507 ;  5  Mass,  R.  195,  435. 

Term  attendant  on  the  inheritance. 
This  phrase  is  used  in  the  English  courts 
Of  equity,  to  signify  that  when  a  term  has 
been  created  for  a  particular  purpose,  which 
is  satisfied,  and  the  instrument  by  which  it 
is  created  does  not  provide  for  a  cesser  of 
the  term,  on  the  happening  of  the  event,  the 
benefit  in  it  becomes  subject  to  the  rules  of 
equity,  and  must  be  moulded  and  disposed 
of  according  to  the  equitable  interests  of  all 
persons  having  claims  upon  the  inheritance ; 
and,  when  the  purposes  of  the  trust  are 
satisfied,  the  ownership  of  the  term  belongs 
in  equity,  to  the  owner  of  the  inheritance, 
whether  declared  by  the  original  conveyance 
to  attend  it  or  not. 

2.  Terms  attendant  on  the  inheritance 
are  but  little  known  in  the  United  States. 
1  Hill.  Ab.  243. 

Term  probatory.  A  probatory  term  is 
the  time  during  which  evidence  may  be 
taken  in  a  cause.     Yide  Probatory Aerm. 

Term  for  years.  An  estate  for  years, 
(q.  v.)  and  the  time  during  which  such 
estate  is  to  be  held,  are  each  called  a  term ; 
hence  the  term  may  expire  before  the  time, 
as  by  a  surrender.  Co.  Litt.  45.  If,  for 
example,  a  conveyance  be  made  to  Peter 
for  three  years,  and  after  the  expiration 
of   the  said  term    to  Paul  for  six,  and 


Peter  surrenders  or  forfeits  his  term  after 
one  year,  Paul's  estate  takes  effeot  im- 
mediately; if,  on  the  contrary,  the  lan- 
guage had  been  after  the  expiration  of  the 
said  time,  or  of  the  said  three  years,  the 
result  would  have  been  different,  and  Paul's 
estate  would  not  have  taken  effect  till  the 
end  of  such  time,  notwithstanding  the  for- 
feiture or  surrender. 

2.  Whatever  be  its  duration,  a  term  for 
years  is  less  than  an  estate  for  life.  If, 
therefore,  the  same  person  have  a  term  for 
years  and  an  estate  for  life  immediately  suc- 
ceeding it,  the  term  is  merged  ;  but  if  the 
order  of  the  estates  be  reversed,  that  is,  if 
the  greater  precede  the  less,  there  is  no 
merger.  Co.  Litt.  54  b ;  Vin.  Ab.  Merger, 
F  4  and  G  13 ;  Godb.  51 ;  Biss.  on  Est.  c. 
8,  s.  1,  n.  3,  p.  186.  Vide  Estate  for 
years;  Leases. 

TERMINUM.  In  the  civil  law,  says 
Spelman,  this  word  signifies  a  day  set  to  the 
defendant,  and,  in  that  sense,  Bracton, 
Glanville  and  some  others  sometimes  use  it. 
Reliquiae  Spelmanianaa,  p.  71 ;  Beames'  Gl. 
27  n. 

TERMINUS  A  QUO.  The  starting 
point  of  a  private  way  is  so  called.  Hamm. 
N.  P.  196. 

Terminus  ad  qttem.  The  point  of  ter- 
mination of  a  private  way  is  so  called. 

TERMOR.  One  who  holds  lands  and 
tenements  for  a  term  of  years  or  life.  Litt. 
sect.  100  ;  4  Tyr.  561. 

TERRE-TENANT,  or  improperly  ter* 
tenant.  One  who  has  the  actual  possession 
of  land ;  but  in  a  more  technical  sense,  he 
who  is  seised  of  the  land ;  and,  in  the  latter 
sense  the  owner  of  the  land,  or  the  person 
seised,  is  the  terre-tenant,  and  not  the 
lessee.  4  W.  &  8.  256 ;  Bac.  Ab.  Uses 
and  Trusts,  in  pr.  It  has  been  holden  that 
mere  occupiers  of  the  land  are  not  terre- 
tenants.  See  16  S.  &  R.  432 ;  3  Penna. 
229;  2  Saund.  7,  n.  4;  2  Bl.  Com.  91, 
328. 

TERRIER,  Engl.  law.  A  roll,  cata- 
logue or  survey  of  lands,  belonging  either 
to  a  single  person  or  a  town,  in  which  are 
stated  the  quantity  of  acres,  the  names  of 
the  tenants,  and  the  like. 

2.  By  the  ecclesiastical  law  an  inquiry 
is  directed  to  be  made  from  time  to  time,  of 
the  temporal  rights  of  the  clergyman  of 
every  parish,  and  to  be  returned  into  the 
registry  of  the  bishop :  this  return  is  de- 
nominated a  terrier.  1  Phil.  &  Am.  Ev. 
602,  603. 
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TERRITORIAL  COURTS.  The  courts 
established  in  the  territories  of  the  United 
States.     Vide  Courts  of  the  United  States. 

TERRITORY.  A  part  of  a  country, 
separated  from  the  rest,  and  subject  to  a 
particular  jurisdiction.  The  word  is  derived 
from  terreo9  and  is  so  called  because  the 
magistrate  within  his  jurisdiction  has  the 
power  of  inspiring  a  salutary  fear.  Dictum 
est  ab  eo  quod  magistratus  intra  fines  ejus 
terrendi  jus  habet.  Henrion  de  Pansy,  Auth. 
Judiciare,  98.  In  speaking  of  the  eccle- 
siastical jurisdictions,  Francis  Duaren  ob- 
serves, that  the  ecclesiastics  are  said  not  to 
have  territory,  nor  the  power  of  arrest  or 
removal,  and  are  not  unlike  the  Roman 
magistrates  of  whom  Gellius  says  vocationem 
hahebant  non  prehensionem.  Be  Sacris 
Ecoles.  Minist.  lib.  1,  cap.  4.  In  the  sense 
it  is  used  in  the  constitution  of  the  United 
States,  it  signifies  a  portion  of  the  country 
subject  to  and  belonging  to  the  United 
States,  which  is  not  within  the  boundary  of 
any  of  them. 

2.  The  constitution  of  the  United  States, 
art.  4,  s.  3,  provides,  that  "  the  congress 
shall  have  power  to  dispose  of,  and  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  of  the  United 
States ;  and  nothing  in  this  constitution  shall 
be  construed,  so  as  to  preclude  the  claims 
of  the  United  States  or  of  any  state." 

3.  Congress  possesses  the  power  to  erect 
territorial  governments  within  the  territory 
of  the  United  States  ;  the  power  of  congress 
over  such  territory  is  exclusive  and  uni- 
versal, and  their  legislation  is  subject  to  no 
control,  unless  in  the  case  of  ceded  territory, 
as  far  as  it  may  be  affected  by  stipulations 
in  the  cessions,  or  by  the  ordinance  of  1787, 
3  Story's  L.  U.  S.  2073,  under  which  any 
part  of  it  has  been  settled.  Story  on  the 
Const.  §  1322  ;  Rawle  on  the  Const.  237  ; 
1  Kent's  Com.  243,  359 ;  1  Pet.  S.  C.  Rep. 
511,542,517. 

4.  The  only  organized  territories  of  the 
United  States  are  Oregon,  Minnesota,  New 
Mexico  and  Utah.  Vide  Courts  of  the 
United  States. 

TERROR.  That  state  of  the  mind  which 
arises  from  the  event  or  phenomenon  that 
may  serve  as  a  prognostic  of  some  cata- 
strophe ;  affright  from  apparent  danger. 

2.  One  of  the  constituents  of  the  offence 
of  riot  is  that  the  acts  of  the  persons  en- 
gaged in  it  should  be  to  the  terror  of  the 
people,  as  a  show  of  arms,  threatening 
speeches,  or  turbulent  gestures ;  but  it  is 


not  requisite,  in  order  to  constitute  this 
crime,  that  personal  violence  should  be 
committed.  3  Camp.  R.  369 ;  1  Hawk.  P. 
C.  c.  65,  s.  5 ;  4  C.  &  P.  373 ;  S.  C.  19  E. 
C.  L.  R.  425  j  4  C.  &  P.  538;  S.  C.  19  E. 
C.  L.  R.  516.  Vide  Rolle's  R.  109 ;  Dalt. 
Just.  c.  186 ;  19  Yin.  Ab.  Riots,  A  8. 

3.  To  constitute  a  forcible  entry,  1 
Russ.  Cr.  287,  the  act  must  be  accompanied 
with  circumstances  of  violence  or  terror  j 
and  in  order  to  make  the  crime  of  robbery, 
there  must  be  violence  or  putting  in  fear, 
but  both  these  circumstances  need  not  con- 
cur. 4  Binn.  R.  379.  Vide  Riot;  Rob- 
bery; Putting  in  fear. 

TERTIUS  INTERVENIENS,«mJ  law. 
One,  who  claiming  an  interest  in  the  subject 
or  thing  in  dispute  in  action  between  other 
parties,  asserts  his  right  to  act  with  the 
plaintiff,  to  be  joined  with  him,  and  to  re- 
cover the  matter  in  dispute  because  he  has 
an  interest  in  it ;  or  to  join  the  defendant, 
and  with  him,  oppose  the  interest  of  the 
plaintiff,  which  it  is  his  interest  to  defeat. 
He  differs  from  the  intervener  or  he  who 
interpleads  in  equity.  4  Bouv.  Inst.  n. 
3819,  note. 

TEST.  Something  by  which  to  ascertain 
the  truth  respecting  another  thing.  7  Penn. 
St.  Rep.  428 ;  6  Whart.  284.  Vide  Reli- 
gious Test. 

TESTACY.  The  state  or  condition  of 
dying  after  making  a  will,  which  was  valid 
at  the  time  of  testator's  death. 

TESTAMENT,  civil  law.  The  appoint- 
ment of  an  executor  or  testamentary  heir, 
according  to  the  formalities  prescribed  by 
law.     Domat,  Liv.  1,  tit.  1,  s.  1. 

2.  At  first  there  were  only  two  sorts  of 
testaments  among  the  Romans  ;  that  called 
calatis  comitiis,  and  another  called  in  pro- 
cinctu.  (See  below.)  In  the  course  of  time 
these  two  sorts  of  testament  having  become 
obsolete,  a  third  form  was  introduced,  called 
pei  as  et  libram,  which  was  a  fictitious  sale 
of  the  inheritance  to  the  heir  apparent.  The 
inconveniences  which  were  experienced  from 
these  fictitious  sales  again  changed  the  form 
of  testaments  ;  and  the  praetor  introduced 
another  which  required  the  seal  of  seven 
witnesses.  The  emperors  having  increased 
the  solemnity  of  these  testaments,  they  were 
called  written  or  solemn  testaments,  to  dis- 
tinguish them  from  nuncupative  testaments 
which  could  be  made  without  writing. 
Afterwards  military  testaments  were  intro- 
duced in  favor  of  soldiers  actually  engaged 
in  military  service. 
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3.  Among  the  civilians  there  are  various 
kinds  of  testaments,  the  principal  of  which 
are  mentioned  below. 

4.  A  civil  testament  is  one  made  ac- 
cording to  all  the  forms  prescribed  by  law, 
in  contradistinction  to  a  military  testament, 
in  making  which  some  of  the  forms  may  be 
dispensed  with.  Civil  testaments  are  more 
ancient  than  military  ones :  the  former  were 
in  use  during  the  time  of  Romulus,  the 
latter  were  introduced  during  the  time  of 
Coriolanus.  See  Hist,  de  la  Jurisp.  Rom. 
de  M.  Terrason,  p.  119. 

5.  A  common  testament  is  one  which  is 
made  jointly  by  several  persons.  Such  testa- 
ments are  forbidden  in  Louisiana,  Civ.  Code 
of  Lo.  art.  1565,  and  by  the  laws  of  France, 
Code  Civ.  968,  in  the  same  words,  namely, 
"  A  testament  cannot  be  made  by  the  same 
act,  by  two  or  more  persons,  either  for  the 
benefit  of  a  third  person,  or  under  the  title 
of  a  reciprocal  or  mutual  disposition. 

6.  A  testament  calatis  comitris,  or  made 
in  the  oomitia,  that  is,  the  assembly  of  the 
Roman  people,  was  an  ancient  manner  of 
making  wills  used  in  times  of  peace  among 
the  Romans.  The  comitia  met  twice  a  year 
for  this  purpose.  Those  who  wished  to  make 
such  testaments  caused  to  be  convoked  the 
assembly  of  the  people  by  these  words,  ca- 
latis comitiis.  None  could  make  such  wills 
that  were  not  entitled  to  be  at  the  assem- 
blies of  the  people.  This  form  of  testament 
was  repealed  by  the  law  of  the  Twelve 
Tables. 

7.  Testament  ab  irato,  a  term  used  in 
the  civil  law.  A  testament  ab  irato,  is  one 
made  in  a  gust  of  passion  or  hatred  against 
the  presumptive  heir,  rather  than  from  a 
desire  to  benefit  the  devisee.  When  the 
facts  of  unreasonable  anger  are  proved,  the 
will  is  annulled  as  unjust,  and  as  not  having 
been  freely  made.    Vide  Jib  irato. 

8.  A  mystic  testament  is  also  called  a 
solemn  testament,  because  it  requires  more 
formality  than  a  nuncupative  testament ;  it 
is  a  form  of  making  a  will,  which  consists 
principally  in  enclosing  it  in  an  envelope 
and  sealing  it  in  the  presence  of  witnesses. 

9.  This  kind  of  testament  is  used  in 
Louisiana.  The  following  are  the  provisions 
of  the  civil  code  of  that  state  on  the  subject, 
namely :  the  mystic  or  secret  testament, 
otherwise  called  the  close  testament,  is  made 
in  the  following  manner :  the  testator  must 
sign  his  dispositions,  whether  he  has  written 
them  himself,  or  has  caused  them  to  be 
written  by  another  person.    The  paper  con- 


taining those  dispositions,  or  the  paper 
serving  as  their  envelope,  must  be  closed 
and  sealed.  The  testator  shall  present  it 
thus  closed  and  sealed  to  the  notary  and  to 
seven  witnesses,  or  he  shall  cause  it  to  be 
closed  and  sealed  in  their  presence*,  then 
he  shall  declare  to  the  notary,  in  the  pre- 
sence of  the  witnesses,  that  that  paper  con- 
tains his  testament  written  by  himself,  or 
by  another  by  his  direction,  and  signed  by 
him,  the  testator.  The  notary  shall  then 
draw  up  the  act  of  superscription,  which 
shall  be  written  on  that  paper,  or  on  the 
sheet  that  serves  as  its  envelope,  and  that  act 
shall  be  signed  by  the  testator,  and  by  the 
notary  and  the  witnesses.  Art.  1577,  5  M. 
R.  182.  All  that  is  above  prescribed  shall 
be  done  without  interruption  or  turning 
aside  to  other  acts ;  and  in  case  the  testa- 
tor, by  reason  of  any  hindrance  that  has 
happened  since  the  signing  of  the  testament, 
cannot  sign  the  act  of  superscription,  men- 
tion shall  be  made  of  the  declaration  made 
by  him  thereof,  without  its  being  necessary, 
in  that  case,  to  increase  the  number  of  wit- 
nesses. Art.  1578.  Those  who  know  not 
how,  or  are  not  able  to  write,  and  those 
who  know  not  how,  or  are  not  able  to  sign 
their  names,  cannot  make  dispositions  in 
the  form  of  the  mystic  will.  Art.  1579.  If 
any  one  of  the  witnesses  to  the  act  of  super- 
scription knows  not  how  to  sign,  express 
mention  shall  be  made  thereof.  In  all  cases 
the  act  must  be  signed  by  at  least  two  wit- 
nesses.   Art.  1580. 

10.  Nuncupative  testament ,  a  term  used 
in  the  civil  law.  A  nuncupative  testament 
was  one  made  verbally,  in  the  presence  of 
seven  witnesses;  it  was  not  necessary  that 
it  should  have  been  in  writing ;  the  proof 
of  it  was  by  parol  evidence. 

11.  In  Louisiana,  testaments,  whether 
nuncupative  or  mystic,  must  be  drawn  up  h* 
writing,  either  by  the  testator  himself,  or 
by  some  other  person  under  his  dictation. 
Civil  Code  of  Lo.  art.  1568.  The  custom 
of  making  verbal  statements,  that  is  to  say, 
resulting  from  the  mere  deposition  of  wit- 
nesses, who  were  present  when  the  testator 
made  known  to  them  his  will,  without  his 
having  committed  it,  or  caused  it  to  be  com- 
mitted to  writing,  is  abrogated.  Id.  art, 
1569.  Nuncupative  testaments  may  be  made 
by  public  act,  or  by  act  under  private  signa- 
ture. Id.  art.  1570.  See  Will,  nuncupa- 
tive. 

12.  Olographic  testament,  a  term  used 
in  the  civil  law.    The  olographic  testament  is 
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that  which  is  written  wholly  by  the  testator 
himself.  In  order  to  be  valid,  it  must  be 
entirely  written,  dated,  and  signed  by  the 
hand  of  the  testator.  It  is  subject  to  no 
other  form.  See  Civil  Code  of  Lo.  art.. 
1581. 

TESTAMENTARY.  Belonging  to  a 
testament ;  as  a  testamentary  gift ;  a  testa- 
mentary guardian,  or  one  appointed  by  will 
or  testament;  letters  testamentary,  or  a 
writing  under  seal  given  by  an  officer  law- 
fully authorized,  granting  power  to  one 
named  as  executor  to  execute  a  last  will  or 
testament. 

TESTATE.  One  who  dies  having  made 
a  testament ;  a  testator.  This  word  is  used 
in  this  sense,  in  the  act  of  the  legislature 
of  Pennsylvania,  entitled  "  An  act  relative 
to  dower  and  for  other  purposes."  Sect.  2, 
5  Sm.  Laws,  257. 

TESTATOR.  One  who  has  made  a  tes- 
tament or  will. 

2.  In  general,  all  persons  may  be  testa- 
tors. But  to  this  rule  there  are  various 
exceptions.  First,  persons  who  are  deprived 
of  understanding  cannot  make  wills ;  idiots, 
lunatics  and  infants,  are  among  this  class. 
Secondly,  persons  who  have  understanding, 
but  being  under  the  power  of  others,  cannot 
freely  exercise  their  will ;  and  this  the  law 
presumes  to  be  the  case  with  a  married 
woman,  and,  therefore,  she  cannot  make  a 
will  without  the  express  consent  of  her  hus- 
band to  the  particular  will.  When  a  woman 
makes  a  will  under  some  general  agreement 
on  the  part  of  the  husband  that  she  shall 
make  a  will,  the  instrument  is  not  properly 
a  will,  but  a  writing  in  the  nature  of  a  will 
or  testament.  Thirdly,  persons  who  are  de- 
prived of  their  free  will  cannot  make  a  tes- 
tament ;  as,  a  person  in  duress.  2  Bl.  Com. 
497 ;  2  Bouv.  Inst.  n.  2102,  et  seq.  See 
Devisor;  Duress;  Feme  covert;  Idiot;  In- 
fluence; Parties  to  Contracts;  Testament; 
Wife;  Will. 

TESTATRIX.  A  woman  who  makes  a 
will  or  testament,  is  so  called. 

TESTATUM,  practice.  The  name  of  a 
writ  which  is  issued  by  the  court  of  one 
county,  to  the  sheriff  of  another  county,  in 
the  same  state,  when  the  defendant  cannot 
be  found  in  the  county  where  the  court  is 
located ;  for  example,  after  a  judgment  has 
been  obtained,  and  a  ca.  sa.  has  been  issued, 
which  has  been  returned  non  est  inventus,  a 
testatum  ca.  sa.  may  be  issued  to  the  sheriff 
of  the  county  where  the  defendant  is.  Vide 
20  Vin.  Ab.  259 ;  7  Com.  Dig.  424. 


Testatum,  conveyancing.  That  part  of 
a  deed  which  commences  with  the  words 
"  this  indenture  witnesseth." 

TESTE,  practice.  The  teste  of  a  writ  is 
the  concluding  clause,  commencing  with  the 
word  witness,  &o. 

2.  The  act  of  congress  of  May  8, 1792, 
1  Story's  Laws  U.  S.  257,  direote  that  all 
writs  and  process  issuing  from  the  supreme 
or  a  circuit  court,  shall  bear  teste  of  the 
chief  justice  of  the  supreme  court,  or  if  that 
office  be  vacant,  of  the  associate  justice  next 
in  precedence ;  and  that  all  writs  or  process 
issuing  from  a  district  court,  shall  bear  teste 
of  the  judge  of  such  court,  or  if  the  said 
office  be  vacant,  of  the  clerk  thereof.  Vide 
Serg.  Const.  Law,  Index,  h.  t. ;  20  Yin.  Ab. 
!  262 ;  Steph.  Plead.  25. 

TESTES.    Witnesses. 

TO  TESTIFY.  To  give  evidence  accord- 
ing to  law;  the  examination  of  a  witness 
who  declares  his  knowledge  of  facts. 

TESTIMONIAL  PROOF,  civ.  law.  This 
word  is  used  in  the  same  sense  as  we  use 
parol  evidence,  and  in  contradistinction  to 
literal  proof,  which  is  written  evidence. 

TESTIMONY,  evidence.  The  statement 
made  by  a  witness  under  oath  or  affirmation. 
Tide  Bill  to  perpetuate  testimony. 

TESTMOIGNE.  This  is  an  old  and 
barbarous  French  word,  signifying  in  the  old 
books,  evidence.     Com.  Dig.  h.  t. 

TEXAS.  The  name  of  one  of  the  new 
states  of  the  United  States  of  America. 
Texas  was  an  independent  republic.  By 
the  joint  resolution  of  congress  of  March  1, 
1845,  congress  gave  consent  that  the  re- 
public of  Texas  might  be  erected  into  a 
new  state,  to  be  called  the  state  of  Texas, 
with  a  republican  form  of  government  to  be 
adopted  by  the  people.  And  by  the  joint 
resolution  of  congress  of  the  29th  day  of 
December,  1845,  the  state  of  Texas  was 
admitted  into  the  union  on  an  equal  footing 
with  the  original  states  in  all  respects  what- 
ever. 

2.  The  constitution  of  the  state  was 
adopted  in  convention  by  the  deputies  of 
the  people  of  Texas,  at  the  city  of  Austin, 
the  27th  day  of  August,  1845. 

3.  By  die  second  article,  it  is  provided 
that  the  powers  of  the  government  of  the 
state  of  Texas  shall  be  divided  into  three 
distinct  departments,  and  each  of  them  be 
confided  to  a  separate  body  of  magistracy, 
to  wit:  those  which  are  legislative,  to  one: 
those  which  are  executive,  to  another ;  and 
those  which  are  judicial,  to  another ;  and  no 
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person,  or  collection  of  persons,  being  of 
one  of  those  departments,  shall  exercise  any 
power  properly  attached  to  either  of  the 
others,  except  in  the  instances  herein  ex- 
pressly permitted. 

4.— §  1.  In  considering  the  legislative 
power  j  it  will  be  proper  to  consider,  1.  The 
qualification  of  voters.  2.  The  rights  of 
members  of  the  legislature.  3.  The  senate. 
4.  The  house  of  representatives. 

5. — 1.  By  sections  1st  and  2d,  it  is  de- 
clared that  every  free  male  person  who  shall 
have  attained  the  age  of  twenty-one  years, 
and  who  shall  be  a  citizen  of  the  United 
States,  or  who  is,  at  the  time  of  the  adoption 
of  this  constitution  by  the  congress  of  the 
United  States,  a  citizen  of  the  republic  of 
Texas,  and  shall  have  resided  in  this  state 
one  year  next  preceding  an  election,  and 
the  last  six  months  within  the  district, 
county,  city,  or  town  in  which  he  offers  to 
vote,  (Indians  not  taxed,  Africans,  and  the 
descendants  of  Africans,  excepted,)  shall  be 
deemed  a  qualified  elector ;  and  should  such 
qualified  elector  happen  to  be  in  any  other 
county  situated  in  the  district  in  which  he 
resides  at  the  time  of  an  election,  he  shall 
be  permitted  to  vote  for  any  district  officer : 
Provided,  That  the  qualified  electors  shall 
be  permitted  to  vote  anywhere  in  the  state 
for  state  officers  :  And  provided  further. 
That  no  soldier,  seaman,  or  marine,  in  the 
army  or  navy  of  the  United  States,  shall  be 
entitled  to  vote  at  any  election  created  by 
this  constitution. 

Sect.  2.  All  free  male  persons  over  the 
age  of  twenty-one  years,  (Indians  not  taxed, 
Africans,  and  descendants  of  Africans,  ex- 
cepted,) who  shall  have  resided  six  months 
in  Texas,  immediately  preceding  the  accept- 
ance of  this  constitution  by  the  congress  of 
the  United  States,  shall  be  deemed  qualified 
electors. 

6. — 2.  The  powers  of  the  two  houses  are 
defined  by  the  following  sections  of  the  third 
article,  namely : 

Sec.  12.  The  house  of  representatives, 
when  assembled,  shall  elect  a  speaker  and 
its  other  officers  j  and  the  senate  shall 
choose  a  president  for  the  time  being,  and 
its  other  officers.  Each  house  shall  judge 
of  the  qualifications  and  elections  of  its  own 
members ;  but  contested  elections  shall  be 
determined  in  such  manner  as  shall  be 
directed  by  law.  Two-thirds  of  each  house 
shall  constitute  a  quorum  to  do  business, 
but  a  smaller  number  may  adjourn  from  day 
to  day,  and  compel  the  attendance  of  absent 


members,  in  such  manner  and  under  such 
penalties  as  each  house  may  provide. 

Sec.  13.  Each  house  may  determine  the 
rules  of  its  own  proceedings ;  punish  mem- 
bers for  disorderly  conduct ;  and  with  the 
consent  of  two-thirds,  expel  a  member,  but 
not  a  second  time  for  the  same  offence. 

Sec.  14.  Each  house  shall  keep  a  journal 
of  its  own  proceedings,  and  publish  the 
same ;  and  the  yeas  and  nays  of  the  mem- 
bers of  either  house  on  any  question  shall, 
at  the  desire  of  any  three  members  present, 
be  entered  on  the  journals. 

See.  16.  Senators  and  representatives 
shall,  in  all  cases,  except  in  treason,  felony, 
or  breach  of  the  peace,  be  privileged  from 
arrest  during  the  session  of  the  legislature ; 
and,  in  going  to  and  returning  from  the 
same,  allowing  one  day  for  every  twenty 
miles  such  member  may  reside  from  the 
place  at  which  the  legislature  is  convened. 

Sec.  17.  Each  house  may  punish,  by  im- 
prisonment during  the  session,  any  person, 
not  a  member,  for  disrespectful  or  disorderly 
conduct  in  its  presence,  or  for  obstructing 
any  of  its  proceedings,  provided  such  im- 
prisonment shall  not,  at  any  one  time, 
exceed  forty-eight  hours. 

Sec.  18.  The  doors  of  each  house  shall  be 
kept  open. 

7. — 3.  The  senate  will  be  considered  by 
taking  a  view,  1.  Of  the  qualifications  of 
senators.  2.  Of  the  time  of  their  election. 
8.  Of  the  length  of  their  service.  4.  By 
whom  chosen. 

8. — 1st.  The  11th  section  of  the  3d  arti- 
cle of  the  constitution  directs  that  no  person 
shall  be  a  senator  unless  he  be  a  citizen  of 
the  United  States,  or  at  the  time  of  the  ac- 
ceptance of  this  constitution  by  the  congress 
of  the  United  States  a  citizen  of  the  republic 
of  Texas,  and  shall  have  been  an  inhabitant 
of  this  state  three  years  next  preceding  the 
election ;  and  the  last  year  thereof  a  resi- 
dent of  the  district  for  which  he  shall  be 
chosen,  and  have  attained  the  age  of  thirty 
years. 

9. — 2d.  Elections  are  to  be  held  at  such 
times  and  places  as  are  now  or  may  here- 
after be  designated  by  law.     Art.  3,  s.  7. 

10. — 3d.  Senators  are  duly  elected  for 
four  years. 

11 — 4th.  Senators  are  chosen  by  the 
qualified  electors. 

12. — 1.  The  house  of  representatives  will 
be  considered  in  the  same  order  which  haa 
been  observed  in  speaking  of  the  senate. 
I     13.— 1st.  By  the  6th  section  of  the  3d 
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article  of  the  constitution,  it  is  declared  that 
no  person  shall  be  a  representative  unless  he 
be  a  citizen  of  the  United  States,  or  at  the 
time  of  the  adoption  of  this  constitution  a 
citizen  of  the  republic  of  Texas,  and  shall 
have  been  an  inhabitant  of  this  state  two 
years  next  preceding  his  election,  and  the 
last  year  thereof  a  citizen  of  the  county, 
city,  or  town  for  which  he  shall  be  chosen, 
and  shall  have  attained  the  age  of  twenty- 
one  years  at  the  time  of  his  election. 

14. — 2d.  Elections  are  to  be  held  at 
such  times  and  places  as  are  now  or  may 
hereafter  be  designated  by  law.   Art.  3,  s.  7. 

15. — 3d.  The  members  of  the  house  of 
representatives  hold  their  office  for  two  years 
from  the  day  of  the  general  election ;  and 
the  sessions  of  the  legislature  shall  be  bien- 
nial, at  such  times  as  shall  be  prescribed  by 
law.     Art.  3,  s.  5. 

16. — 4th.  The  members  of  the  house  of 
representatives  shall  be  chosen' by  the  quali- 
fied electors.     Art.  3,  s.  5. 

17. — §  2.  The  judicial  power  is  vested 
in  one  supreme  court,  in  district  courts,  and 
in  such  inferior  courts  as  the  legislature  may 
from  time  to  time  ordain  and  establish ;  and 
such  jurisdiction  may  be  vested  in  corpora- 
tion courts  as  may  be  deemed  necessary,  and 
be  directed  by  law.  Art.  4,  s.  1.  Each 
of  these  will  be  separately  considered. 

18. — 1.  The  supreme  court  will  be  con- 
sidered by,  1.  Taking  a  view  of  the  appoint- 
ment of  the  judges,  and  the  time  during 
which  they  hold  their  office.  2.  The  or- 
ganization of  the  court.     3.  Its  jurisdiction. 

19. — 1st.  The  governor  shall  nominate, 
and,  by  and  with  the  advice  and  consent  of 
two-thirds  of  the  senate,  shall  appoint  the 
judges  of  the  supreme  and  district  courts, 
and  they  shall  hold  their  offices  for  six 
years.    Art.  4,  s.  5. 

20. — 2d.  The  supreme  oourt  shall  consist 
of  a  chief  justice  and  two  associates,  any 
two  of  whom  shall  form  a  quorum.  Art. 
4,  s.  2.     It  appoints  its  own  clerk. 

21.— 3d.  The  3d  section  of  the  4th  arti- 
cle of  the  constitution  declares  that  the 
supreme  court  shall  have  appellate  jurisdic- 
tion only,  which  shall  be  coextensive  with 
the  limits  of  the  state ;  but  in  criminal  cases, 
and  in  appeals  from  interlocutory  judgments, 
with  such  exceptions  and  under  such  regu- 
lations as  the  legislature  shall  make :  and 
the  Bupreme  court  and  judges  thereof  shall 
have  power  to  issue  the  writ  of  habeas  corpus, 
and,  under  such  regulations  as  may  be  pre- 
scribed by  law,  may  issue  write  of  manda- 


mus, and  such  other  writs  as  shall  be 
necessary  to  enforce  its  own  jurisdiction; 
and  also  compel  a  judge  of  the  district 
court  to  proceed  to  trial  and  judgment  in  a 
cause  j  and  the  supreme  court  shall  hold  its 
sessions  once  every  year,  between  the 
months  of  October  and  June  inclusive,  at 
not  more  than  three  places  in  the  state. 

22. — 2.  The  circuit  courts  will  be  con- 
sidered in  the  same  order  observed  with 
regard  to  the  supreme  court. 

23. — 1st.  Circuit  court  judges  are  ap- 
pointed in  the  same  way  as  judges  of  the 
supreme  oourt,  and  hold  their  office  for  the 
same  lime. 

24.— 2d.  By  the  6th  section  of  the  4th 
article  of  the  constitution,  it  is  directed  that 
the  state  shall  be  .divided  into  convenient 
judicial  districts.  For  each  district  there 
shall  be  appointed  a  judge,  who  shall  reside 
in  the  same,  and  hold  the  courts  at  one 
place  in  each  county,  and  at  least  twice  in 
each  year,  in  such  manner  as  may  be  pre- 
scribed by  law.  The  clerk  is  elected  by 
the  qualified  voters  of  members  of  the 
legislature.     Art.  4,  s.  11. 

24. — 3d.  By  the  tenth  section  of  the 
fourth  article,  jurisdiction  is  given  to  the 
district  courts  in  these  words :  The  district 
court  shall  have  original  jurisdiction  of  all 
criminal  oases,  of  all  suits  in  behalf  of  the 
state  to  recover  penalties,  forfeitures  and 
escheats,  and  of  all  cases  of  divorce,  and  of 
all  suits,  complaints,  and  pleas  whatever, 
without  regard  to  any  distinction  between 
law  and  equity,  when  the  matter  in  contro- 
versy shall  be  valued  at  or  amount  to  one 
hundred  dollars,  exclusive  of  interest ;  and 
the  said  courts,  or  the  judges  thereof,  shall 
have  power  to  issue  all  writs  necessary  to 
enforce  their  own  jurisdiction,  and  give  them 
a  general  superintendence  and  control  over 
inferior  jurisdictions ;  and  in  the  trial  of  all 
criminal  cases,  the  jury  trying  the  same  shall 
find  and  assess  the  amount  of  punishment  to 
be  inflicted,  or  fine  imposed ;  except  in  capi- 
tal cases,  and  where  the  punishment  or  fine 
imposed  shall  be  specifically  imposed  by 
law. 

25. — §  3.  The  supreme  executive  power 
is  vested  in  a  governor.  We  will  consider, 
1.  His  qualifications.  2.  By  whom  elected. 
3.  Duration  of  his  office.  4.  His  power  and 
duty. 

26. — 1st.  He  must  be  at  least  thirty  years 
of  age,  be  a  citizen  of  the  United  States,  or 
a  citizen  of  Texas,  at  the  time  of  the  adop- 
tion of  the  constitution,  and  shall  have 
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resided  in  the  same  three  years  next  imme- 
diately preceding  his  election.  Art.  5,  g.  4. 

27. — 2d.  The  governor  shall  be  elected 
by  the  qualified  electors  of  the  state,  at  the 
time  and  places  of  elections  for  members  of 
the  legislature.     Art.  5,  s.  2. 

28. — 3d.  He  holds liis  office  for  two  years 
from  the  regular  time  of  installation,  and 
until  his  successor  shall  have  been  duly 
qualified,  but  shall  not  be  eligible  for  more 
than  four  years  in  any  term  of  six  years. 
Art.  5,  s.  4. 

29  .—4  th.  He  is  commander-in-chief  of 
the  army  and  navy  of  the  state — may  require 
information  from  officers  of  the  executive 
department — may  convene  the  legislature, 
or  adjourn  the  same,  when  the  houses  can- 
not agree —  may  recommend  measures  to  the 
legislature — shall  cause  the  laws  to  be  exe- 
cuted.   Art.  5. 

30.  There  shall  be  a  lieutenant  governor, 
who  shall  be  chosen  at  every  election  for 
governor,  by  the  same  persons  and  in  the 
same  manner,  continue  in  office  for  the  same 
time,  and  possess  the  same  qualifications. 
In  voting  for  governor  and  lieutenant  gover- 
nor, the  electors  shall  distinguish  for  whom 
they  vote  as  governor,  and  for  whom  as 
lieutenant  governor.  The  lieutenant  gover- 
nor shall,  by  virtue  of  his  office,  be  president 
of  the  senate,  and  have,  when  in  committee 
of  the  whole,  a  right  to  debate  and  vote  on 
all  questions,  and  when  the  senate  is  equally 
divided,  to  give  the  casting  vote.  In  case 
of  the  death,  resignation,  removal  from  office, 
inability  or  refusal  of  the  governor  to  serve, 
or  of  his  impeachment  or  absence  from  the 
state,  the  lieutenant  governor  shall  exercise 
the  power  and  authority  appertaining  to  the 
office  of  governor  until  another  be  chosen  at 
the  periodical  election  and  be  duly  qualified, 
or  until  the  governor  impeached,  absent,  or 
disabled,  shall  be  acquitted,  return,  or  his 
disability  be  removed.     Art.  5,  s.  12. 

THAINLAND,  old  Eng.  law.  The  land 
which  was  granted  by  the  Saxon  kings  to 
their  thains  or  thanes  was  so  called.  Crabb's 
C.  L.  10. 

THALER.  The  name  of  a  coin.  The 
thaler  of  Prussia  and  of  the  northern  states 
of  Germany  is  deemed  as  money  of  account, 
at  the  custom-house,  to  be  of  the  value  of 
sixty-nine  cents.     Act  of  May  22, 1846. 

2.  The  thaler  of  Bremen,  of  seventy-two 
grotes,  is  deemed  of  the  value  of  seventy-one 
cents.     Act  of  March  3, 1843. 

THEFT,  crimes.  This  word  is  sometimes 
used  as  synonymous  with  larceny,  (q.  v.)  but 


it  rs  not  so  technical^  AylifFe's  Paad.  581 , 
2  Swift's  Dig.  309. 

2.  In  the  jSootch  law,  this  is  a  proper 
and  technical  word,  and  signifies  the  secret 
and  felonious  abstraction  of  the  property  of 
another  for  sake  of  lucre,  without  his  consent. 
Alison,  Princ.  Cr.  Law  of  Scotl.  250. 

THEFT-BOTE.  The  act  of  receiving  » 
man's  goods  from  the  thief,  after  they  had 
been  stolen  by  him,  with  the  intent  that  he 
shall  escape  punishment-. 

2.  This  is  an  offence  punishable  at  com- 
mon law  by  fine  and  imprisonment.  Hale's 
P.  C.  130.     Vide  Compounding  a  felony. 

THEOCRACY.  A  species  of  govern- 
ment which  claims  to  be  immediately  directed 
by  God. 

2.  La  religion  qui,  dans  1'antiquitS, 
s'associa  souvent  au  despotisme,  pour  regner 
par  son  bras  ou  &  son  ombrage,  a  quelquefois 
tente  de  regner  seule.  C'est  ce  qu'elle 
appelait  le  regne  de  Dieu,  la  theocratie. 
Matter,  De  1'infiuence  des  Moeurs  sur  les  lois, 
et  de  l'influenoe  des  Lois  sur  les  moeurs,  189. 
Religion,  which  in  former  times,  frequently 
associated  itself  with  despotism,  to  reign,  by 
its  power,  or  under  its  shadow,  has  sometimes 
attempted  to  reign  alone,  and  this  she  has 
called  the  reign  of  God,  theocracy. 

THIEF,  crimes.  One  who  has  been  guilty 
of  larceny  or  theft. 

THING  ADJUDGED.  That  which  has 
been  decided  by  a  final  judgment,  by  a  tri- 
bunal of  competent  jurisdiction,  from  which 
there  can  be  no  appeal,  either  because  the 
appeal  did  not  lie.  or  because  the  time  fixed 
by  law  for  the  appealing  has  elapsed,  or  be- 
cause it  has  been  confirmed  on  the  appeal. 
Vide  res  judicata. 

2.  The  Roman  law  agrees  with  ours,  for 
it  requires  a  final  judgment  or  sentence  be- 
fore the  decision  acquires  the  force  of  the 
thing  adjudged.  Dig.  42,  1 ;  Code,  7,  52 ; 
Extravag.  2,  27. 

THINGS.  By  this  word  is  understood 
every  object,  except  man,  which  may  become 
an  active  subject  of  right.  Code  du  Canton 
de  Berne,  art.  332.  In  this  sense  it  is  op- 
posed, in  the  language  of  the  law,  to  the 
word  persons,     (q.  v.) 

2.  Things,  by  the  common  law,  are  divi- 
ded into,  1.  Things  real,  which  are  such  as 
are  permanent,  fixed  and  immovable,  and 
which  cannot  be  carried  from  place  to  place ; 
they  are  are  usually  said  to  consist  in  lands, 
tenements  and  hereditaments.  2  Bl.  Com. 
16 ;  Co.  Litt.  4  a  to  6  b.  2.  Things  per- 
sonal, include  all  sorts  of  things  movable 
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which  attend  a  man's  person  wherever  he 
goes.  Things  personal  include  not  only 
things  movable,  but  also  something  more, 
the  whole  of  which  is  generally  comprehend- 
ed under  the  name  of  chattels.  Chattels 
are  distinguished  into  two  kinds,  namely, 
chattels  real  and  chattels  personal.  See 
Chattel. 

3.  It  is  proper  to  remark  that  sometimes 
it  depends  upon  the  destination  of  certain 
objects,  whether  they  are  to  be  considered 
personal  or  real  property.  See  Dalloz,  Diet, 
choses,  art  1,  §  2.  Destination;  Fixtures; 
Mill. 

4.  Formerly,  in  England,  a  very  low 
and  contemptuous  opinion  was  entertained  of 
personal  property,  which  was  regarded  as 
only  a  transient  commodity.  But  of  late 
years  different  ideas  have  been  entertained 
of  it ;  and  the  courts,  both  in  that  country, 
and  in  this,  now  regard  a  man's  personal 
property  in  a  light,  nearly,  if  not  quite  equal 
to  his  realty ;  and  have  adopted  a  more  en- 
larged and  still  less  technical  mode  of  con- 
sidering the  one  than  the  other,  frequently 
drawn  from  the  rules  which  they  found  al- 
ready established  by  the  Roman  law,  wher- 
ever those  rules  appear  to  be  well-grounded 
and  apposite  to  the  case  in  question,  but 
principally  from  reason  and  convenience, 
adapted  to  the  circumstances  of  the  times. 
2  Bl.  Com.  385. 

5.  By  the  Roman  or  civil  law,  things  are 
either  in  patrimonio,  capable  of  being  pos- 
sessed by  single  persons  exclusive  of  others ; 
or  extra  patrimonium,  incapable  of  being  so 
possessed. 

9.  Things  in  patrimonii)  are  divided  into 
corporeal  and  incorporeal,  and  the  corporeal 
again  into  movable  and  immovable. 

7.  Gorporeal  things  are  those  which  are 
visible  and  tangible,  as  lands,  houses,  horses, 
jewels,  and  the  like ;  incorporeal  are  not  the 
object  of  sensation,  but  are  the  creatures  of 
the  mind,  being  rights  issuing  out  of  a  thing 
corporeal,  or  concerning  or  exercisable  with- 
in the  same  ;  as,  an  obligation,  a  hypothe- 
cation, a  servitude,  and,  in  general,  that 
which  consists  only  in  a  certain  right. 
Domat,  Lois  Civ.  Liv.  Prel.  t.  8,  s.  2,  §  3 ; 
Poth.  Trait e  des  Choses,  in  print. 

8.  Corporeal  things  are  either  movable 
or  immovable.  The  movable  are  those  which 
have  been  separated  from  the  earth,  as  felled 
trees,  or  gathered  fruits,  or  stones  dug  out 
from  quarries ;  or  those  which  are  naturally 
separated,  as  animals.  Immovable  things 
are  those  parts  of  the  surface  of  the  earth,  | 


in  whatever  manner  they  may  be  distin- 
guished, either  as  buildings,  woods,  meadows, 
fields,  or  otherwise,  and  to  whomsoever  they 
may  belong.  Under  the  name  of  immova- 
bles is  included  everything  which  adheres 
to  the  surface  of  the  earth,  either  by  its 
nature,  as  trees ;  or  which  has  been  erected 
by  the  hands  of  man,  as  houses  and  other 
buildings,  although,  by  being  separated, 
such  things  may  become  movables.  Domat, 
Lois  Civ.  Liv.  Prel.  tit.  3,  s.  1,  §  5  and  6. 
See  Movables;  Immovables. 

9.  Things  extra  patrimonium  are,  1. 
Common.  2.  Public.  3.  Res  universitatis. 
4.  Res  nullius. 

10. — 1.  Things  common  are,  the  heavens, 
light,  air,  and  the  sea,  which  cannot  be  ap- 
propriated by  any  man  or  set  of  men,  so  as 
to  deprive  others  from  the  use  of  them. 
Domat,  Lois  Civ.  Liv.  Prel.  tit.  3,  s.  1,  §  1 ; 
§  1  Inst,  de  rer.  div.;  L.  2,  §  1,  ff.  de  rer. 
div.;  Ayliffe,  Pand.  B.  2,  t.  1,  in  med* 

11. — 2.  Things  public,  res  publico;,  the 
property  of  which  was  in  the  state,  and 
their  use  common  to  all  the  members  of  it, 
as  navigable  rivers,  ways,  bridges,  harbors, 
banks,  and  the  right  of  fishing. 

12. — 3.  Res  universitatis,  or  things  be- 
longing to  cities  or  bodies  politic.  Such 
things  belong  to  the  corporation  or  body 
politic  in  respect  of  the  property  of  them ; 
but  as  to  their  use,  they  appertain  to  those 
persons  that  are  of  the  corporation  or  body 
politic:  such  may  be  theatres,  market 
houses,  and  the  like.  They  differ  from 
things  public,  inasmuch  as  the  latter  belong 
to  a  nation.  The  lands  or  other  revenue 
belonging  to  a  corporation,  do  not  fall  under 
this  class,  but  are  juris  privati. 

13. — 4.  Res  nullius,  or  things  which  are 
not  the  property  of  any  man  or  number  of 
men,  are  principally  those  of  divine  right ; 
they  are  of  three  sorts :  things  sacred,  things 
religious,  and  things  sanct.  Things  sacred 
were  those  which  were  duly  and  publicly 
consecrated  by  the  priests,  as  churches, 
their  ornaments,  &c.  Things  religious  were 
those  places  which  became  so  by  burying  in 
them  a  dead  body,  even  though  no  conse- 
cration of  these  spots  by  a  priest  had  taken 
place.  Things  sanct  were  those  which  by 
certain  reverential  awe  arising  from  their 
nature,  sometimes  augmented  by  religious 
ceremonies,  were  guarded  and  defended  from 
the  injuries  of  men  ;  such  were  the  gates  and 
walls  of  a  city,  offences  against  which  were 
capitally  punished.  1  Bro.  Civ.  Law,  B.  2, 
c.  1,  p.  172. 
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See,  in  general,  Domat,  Lois  Civ.  Liv. 
Prel.  tit.  3  ;  1  Bro.  Civ.  Law,  B.  2,  c.  1 ; 
Poth.  Traite  des  Choses;  Ersk.  Pr.  Law 
Soot.  B«  2,  tit.  1 ;  Toullier,  Droit  Fran9ais, 
Liv.  2,  tit.  1 ;  Ayliffe,  Pand.  B.  3,  t.  1  j 
Inst.  2,  1,  2 ;  Dig.  1,  8 ;  Bonv.  Inst.  In- 
dex, h.  t. 

THIRD  PARTIES.  This  term  includes 
all  persons  who  are  not  parties  to  the  con- 
tract, agreement  or  instrument  of  writing, 
by  which  their  interest  in  the  thing  con- 
veyed is  sought  to  be  affected.  1  N.  S. 
384.  See  also  2  L.  R.  425;  6  M.  R. 
528. 

2.  But  it  is  difficult  to  give  a  very  defi- 
nite idea  of  third  persons,  for  sometimes 
those  who  are  not  parties  to  the  contract, 
but  who  represent  the  rights  of  the  original 
parties,  as  executors,  are  not  to  be  con- 
sidered third  persons.  See  Duverg.  tome 
16,  n.  34,  35,  36,  et  idem,  tome  17,  n.  190 ; 
2  Bouv.  Inst.  n.  1335,  et  seq. 

THIRLAGE,  Scotch  law.  The  name  of 
a  servitude  by  which  lands  are  astricted  or 
thirled  to  a  particular  mill,  and  the  posses- 
sors bound  to  grind  their  grain  there,  for 
the  payment  of  certain  multures  and  sequels 
as  the  agreed  price  of  grinding.  Ersk.  Prin. 
B.  2,  t.  9,  n.  18. 

THOROUGHFARE.  A  street  or  way 
so  open  that  one  can  go  through  and  get 
out  of  it  without  returning.  It  differs  from  a 
cut  de  sac,  (q.  v.)  which  is  open  only  at  one 
end. 

2.  Whether  a  street  which  is  not  a 
thoroughfare  is  a  highway,  seems  not  fully 
settled.  See  1  Campb.  260 ;  5  Taunt.  137 ; 
11  East,  376,  n. ;  Hawk.  P.  C.  B.  1,  c. 
76,  s.  1 ;  5  Barn.  &  Aid.  456.  See  Dedi- 
cation, 

THOUGHT.  The  operation  of  the  mind. 
No  one  can  be  punished  for  his  mere  thoughts 
however  wicked  they  may  be.  Human  laws 
cannot  reach  them,  first,  because  they  are 
unknown ;  and,  secondly,  unless  made  mani- 
fest by  some  action,  they  are  not  injurious 
to  any  one ;  but  when  they  manifest  them- 
selves, then  the  act,  which  is  the  conse- 
quence, may  be  punished.  Dig.  50,  16, 
225. 

THREAD.  A  figurative  expression  used 
to  signify  the  central  line  of  a  stream  or 
water  course.  Harg.  Tracts,  5  ;  4  Mason's 
Rep.  397;  Holt's  R.  490.  Vide  Filum 
aqua;  Island;  Water  course;  River, 

THREAT,  crim.  law.  A  menace  of  de- 
struction or  injuTy  to  the  lives  or  property 
of  those  against  whom  it  is  made. 


2.  Sending  threatening  letters  to  per- 
sons for  the  purpose  of  extorting  money,  is 
said  to  be  a  misdemeanor  at  common  law. 
Hawk.  B.  1,  c.  53,  s.  1 ;  2  Russ.  on  Cr. 
575  ;  2  Chit.  Cr.  L.  841 ;  4  Bl.  Com.  126. 
To  be  indictable,  the  threat  must  be  of  a 
nature  calculated  to  overcome  a  firm  and 
prudent  man.  The  party  who  makes  a 
threat  may  be  held  to  bail  for  his  good 
behaviour.  Vide  Com.  Dig.  Battery,  D; 
13  Vin.  Ab.  357. 

THREAT,  evidence.     Menace. 

2.  When  a  confession  is  obtained  from 
a  person  accused  of  crime,  in  consequence 
of  a  threat,  evidence  of  such  confession  can- 
not be  received,  because,  being  obtained  by 
the  torture  of  fear,  it  comes  in  so  question- 
able a  shape,  that  no  credit  ought  to  be 
given  to  it}  1  Leach,  263;  this  is  the 
general  principle,  but  what  amounts  to  a 
threat  is  not  so  easily  defined.  It  is  proper 
to  observe,  however,  that  the  threat  must 
be  made  by  a  person  having  authority  over 
the  prisoner,  or  by  another  in  the  presence 
of  such  authorized  person,  and  not  dissented 
from  by  the  latter.  8  C.  &  P.  733.  Vide 
Confession,  and  the  cases  there  cited. 

THROAT,  med.  jur.  The  anterior  part 
of  the  neck.  Dungl.  Med.  Diet.  h.  t.;  Coop. 
Diet.  h.  t.;  2  Good's  Study  of  Med.  302 ;  1 
Chit.  Med.  Jur.  97,  n. 

2.  The  word  throat,  in  an  indictment 
which  charged  the  defendant  with  murder, 
by  "  cutting  the  throat  of  the  deceased," 
does  not  mean,  and  is  not  to  be  confined  to 
that  part  of  the  neck  which  is  scientifically 
called  the  throat,  but  signifies  that  which  is 
commonly  callecj  the  throat.  6  Carr.  & 
Payne,  401 ;  S.  C.  25  Engl.  Com.  Law 
Rep.  458. 

TICK,  contracts.  Credit ;  as,  if  a  servant 
usually  buy  for  the  master  upon  tick,  and 
the  servant  buy  something  without  the 
master's  order,  yet,  if  the  master  were 
trusted  by  the  trader,  he  is  liable.  1  Show. 
95  ;  3  Keb.  625  ;  10  Mod.  Ill ;  3  Esp.  R. 
214 ;  4  Esp.  R.  174. 

TIDE.     The  ebb  and  flow  of  the  sea. 

2.  Arms  of  the  sea,  bays,  creeks,  coves, 
or  rivers,  where  the  tide  ebbs  and  flows,  are 
public,  and  all  persons  may  use  the  same  for 
the  purposes  of  navigation  and  for  fishing, 
unless  restrained  by  law.  To  give  these 
rights  at  common  law,  the  tide  must  ebb 
and  flow ;  the  flowing  of  the  waters  of  a 
lake  into  a  river,  and  their  reflowing,  being 
not  the  flux  and  reflux  of  the  tides,  but 
mere  occasional  and  rare  instances  of  a  swell 
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in  the  lake,  and  a  setting  up  of  the  waters 
into  the  river,  and  the  subsiding  of  such 
swells,  is  not  to  be  considered  an  ebb  and 
flow  of  the  tide,  so  as  to  constitute  a  river 
technically  navigable.  20  John.  R.  98. 
See  17  John.  R.  195  ;  2  Conn.  R.  481. 

3.  In  Pennsylvania,  the  common  law 
principle,  that  the  flux  and  reflux  of  the 
tide  ascertain  the  character  of  the  river, 
has  been  rejected.  2  Binn.  R.  475.  Vide 
Arm  of  the  sea;  Navigable  river  ;  Sea 
shore. 

TIE.  When  two  persons  receive  an  equal 
number  of  votes  at  an  election,  there  is  said 
to  be  a  tie. 

2.  In  that  case  neither  is  elected.  When 
the  votes  are  given  on  any  question  to  be 
decided  by  a  deliberative  assembly,  and 
there  is  a  tie,  the  question  is  lost.  Vide 
Majority. 

TIEL.  An  old  manner  of  spelling  tel. 
Such  as  nul  tiel  record,  no  such  record. 

TIEMPO INHABEL.  A  Spanish  phrase 
used  in  Louisiana,  to  express  a  time  when  a 
man  is  not  able  to  pay  his  debts. 

2.  A  man  cannot  dispose  of  his  pro- 
perty, at  such  a  time,  to  the  prejudice  of 
his  creditors.  4  N.  S.  292 ;  3  Mart.  Lo. 
R.  270 ;  10  Mart.  Lo.  R.  704. 

TIERCE,  measures.  A  liquid  measure 
containing  the  third  part  of  a  pipe,  or  forty- 
two  gallons. 

TIGNI  IMMITTENDI,  cimL  law.  The 
name  of  a  servitude;  it  is  the  right  of  insert- 
ing a  beam  or  timber  from  the  wall  of  one 
house  into  that  of  a  neighboring  house,  in 
order  that  it  may  rest  on  the  latter,  and 
that  the  wall  of  the  latter  may  bear  this 
weight.    Dig.  8,  2,  36 ;  Id.  8,  5, 14. 

TIMBER  TREES.  According  to  Black- 
stone,  oak,  ash,  elm,  and  such  other  trees  as 
are  commonly  used  for  building,  are  consi- 
dered timber.  2  Comm.  28.  But  it  has 
been  contended,  arguendo,  that  to  make  it 
timber,  the  trees  must  be  felled  and  severed 
from  the  stock.  6  Mod.  23 :  Stark  on  Slan- 
der, 79.  Vide  12  Johns.  E.  239  ;  2  Suppl. 
to  Ves.  jr. 

TIME,  contracts,  evidence,  practice.  The 
measure  of  duration.  It  is  divided  into 
years,  months,  days,  (q.  v.)  hours,  minutes, 
and  seconds.  It  is  also  divided  into  day 
and  night,  (q.  v.) 

2.  Time  is  frequently  of  the  essence  of 
contracts  and  crimes,  and  sometimes  it  is 
altogether  immaterial. 

3.  Lapse  of  time  alone  is  often  presump- 
tive evidence  of  facts  which  are  otherwise 


unknown  ;  an  uninterrupted  enjoyment  of 
certain  rights  for  twenty  or  twenty-one 
years,  is  evidence  that  the  party  enjoying 
them  is  legally  entitled  to  them ;  after  such 
a  length  of  time,  the  law  presumes  payment 
of  a  bond  or  other  specialty.  10  S.  &  R. 
63, 383  ;  3  S.  &  R.  493  ;  6  Munf.  R.  532 ; 
2  Cranch,  R.  180 ;  7  Wheat.  R.  535 ;  2 
W.  C.  C  R.  323 ;  4  John.  R.  202 ;  7  John. 
R.  556 ;  5  Conn.  1 ;  3  Day ,289  ;  1  McCord, 
145  ;  1  Bay,  482 ;  7  Wend.  94  ;  5  Verm. 
236. 

4.  In  the  computation  of  time,  it  is  laid 
down  generally,  that  where  the  computation 
is  to  be  made  from  an  act  done,  the  day 
when  such  act  was  done  is  included.  Dougl. 
463.  But  it  will  be  excluded  whenever 
such  exclusion  will  prevent  a  forfeiture. 
4  Greenl.  298.  Sed  vide  15  Ves.  248 ;  1 
Ball  &  B.  196.  In  general,  one  day  is  taken 
inclusively  and  the  other  exclusively.  2 
Browne  ;  Rep.  18.  Vide  Chitt.  Bl.  140  n. 
2 ;  2  Evans'  Poth.  50  ;  13  Vin.  Abr.  52, 
499 ;  15  Vin.  Ab.  554 ;  20  Vin.  Ab.  266; 
Com.  Dig.  Temps  ;  1  Rop.    Legacy,  518; 

2  Suppl.  to  Ves.  jr.  229 ;  Graham's  Pract 
185  ;  1  Fonbl.  Equity,  430 ;  Wright,  R. 
580  ;  7  John.  R.  476  ;  1  Bailey,  R.  89 ; 
Coxe,  Rep.  363 ;  1  Marsh.  Keny.  Rep.321; 

3  Marsh.  Keny.  Rep.  448 ;  3  Bibb,  R.  330; 
6  Munf.  R.  394 ;  vide  Computation. 

Time,  pleading.  The  avertment  of  time 
is  generally  necessary  in  pleading ;  the  rules 
are  different  in  different  actions. 

2. — 1.  Impersonal  actions,  the  pleadings 
must  allege  the  time ;  that  is,  the  day, 
month  and  year  when  each  traversable  fact 
occurred;  and  when  there  is  occasion  to 
mention  a  continuous  act,  the  period  of 
its  duration  ought  to  be  shown.  The  neces- 
sity of  laying  a  time  extends  to  traversable 
facts  only ;  time  is  generally  considered 
immaterial,  and  any  time  may  be  assigned 
to  a  given  fact.  This  option,  however,  is 
subject  to  certain  restrictions.  1st.  Time 
should  be  laid  under  a  videlicit,  or  the  party 
pleading  it  will  be  required  to  prove  it 
strictly.  2d.  The  time  laid  should  not  be 
intrinsically  impossible,  or  inconsistent  with 
the  fact  to  which  it  relates.  3d.  There 
are  some  instances  in  which  time  forms  a 
material  point  in  the  merits  of  the  case ; 
and,  in  these  instances,  if  a  traverse  be 
taken,  the  time  laid  is  of  the  substance  of 
the  issue,  and  must  be  strictly  proved. 
With  respect  to  ail  facts  of  this  description, 
they  must  be  truly  stated,  at  the  peril  of 
a  failure  for  variance;  Cowp.  671}  and  here 
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a  videlicit  will  give  no  help.  Id.  0  T.  R. 
463 ;  5  Taunt.  2 ;  4-Serg.  &  Rawle,  576 ; 
7  Serg.  &  Rawle,  405.  Where  the  time 
needs  not  to  be  truly  stated,  (as  is  gene- 
rally the  case,)  it  is  subject  to  a  rule  of  the 
same  nature  with  one  that  applies  to  venues 
in  transitory  matters,  namely,  that  the  plea 
and  subsequent  pleadings  should  follow  the 
day  alleged  in  the  writ  or  declaration ;  and 
if  in  these  cases  no  time  at  all  be  laid,  the 
omission  is  aided  after  verdict  or  judg- 
ment by  confession  or  default,  by  operation 
of  the  statute  of  jeofails.  But  where,  in 
the  plea  or  subsequent  pleadings,  the  time 
happens  to  be  material,  it  must  be  alleged, 
and  there  the  pleader  may  be  allowed  to 
depart  from  the  day  in  the  writ  and  decla- 
ration. 

3. — 2.  In  real  or  mixed  actions,  there  is 
no  necessity  for  alleging  any  particular  day 
in  the  declaration.  3  Bl.  Com.  App.  No.  1, 
§  6;  Lawes'  PL  App.  212;  3  Chit.  PL 
620-635 ;  Cro.  Jac.  311 ;  Yelv.  182  a, 
note ;  2  Chitt.  PL  396,  n.  r ;  Gould,  PL 
c.  3,  §  99, 100  ;  Steph.  PL  314;  Com.  Dig. 
Pleader,  C  19. 

4. — 3.  In  criminal  pleadings,  it  is  requi- 
site, generally,  to  show  both  the  day  and 
the  year  on  which  the  offence  was  committed ; 
but  the  indictment  will  be  good,  if  the  day 
and  year  can  be  collected  from  the  whole 
statement,  though  they  be  not  expressly 
averred.  Com.  Dig.  Indictm.  G  2 ;  5  Serg. 
&  Rawle,  315.  Although  it  be  necessary 
that  a  day  certain  should  be  laid  in  the 
indictment,  the  prosecutor  may  give  evidence 
of  an  offence  committed  on  any  other  day, 
previous  to  the  finding  of  the  indictment. 
5  Serg.  &  Rawle,  316 ;  Arch.  Cr.  PL  95 ; 
1  Phil.  Evid.  203 ;  9  East,  Rep.  157.  This 
rule,  however,  does  not  authorize  the  laying 
of  a  day  subsequent  to  the  trial.  Addis.  R. 
36.  See  generally  Bouv.  Inst.  Index,  h.  t. 

TIPPLING  HOUSE.  A  place  where 
spirituous  liquors  are  sold  and  drunk  in 
violation  of  law.  Sometimes  the  mere  selling 
is  considered  as  evidence  of  keeping  a  tip- 
pling house. 

TIPSTAFF.  An  officer  appointed  by 
the  marshal  of  the  court  of  king's  bench, 
to  attend  upon  the  judges  with  a  kind  of  a 
rod  or  staff  tipped  with  silver. 

2.  In  the  United  States,  the  courts 
sometimes  appoint  an  officer  who  is  known 
by  this  name,  whose  duty  it  is  to  wait  on  the 
court  and  serve  its  process. 

TITHES,  Eng.law.  Aright  to  the  tenth 
part  of  the  produce  of  lands,  the  stocks 


upon  lands,  and  the  personal  industry  of  the 
inhabitants.  These  tithes  are  raised  for  the 
support  of  the  clergy. 

2.  Fortunately,  in  the  United  States, 
the  clergy  can  be  supported  by  the  zeal  of 
the  people  for  religion,  and  there  are  no 
tithes.  Vide  Cruise,  Dig.  tit.  22 ;  Ayliffe's 
Parerg.  504. 

TITHING,  Eng.  law.  Formerly  a  dis- 
trict containing  ten  men  with  their  families. 
In  each  tithing  there  was  a  tithingman 
whose  duty  it  was  to  keep  the  peace,  as  a 
constable  now  is  bound  to  do.  St.  Armand, 
in  his  Historical  Essay  on  the  Legislative 
Power  of  England,  p.  70,  expresses  an 
opinion  that  the  tithing  was  composed  not 
of  ten  common  families,  but  of  ten  families  of 
lords  of  a  manor. 

TITLE,  estates.  A  title  is  defined  by 
Lord  Coke  to  be  the  means  whereby  the 
owner  of  lands  hath  the  just  possession  of 
his  property.  Co.  Lit.  345 ;  2  Bl.  Com. 
195.  Vide  1  Ohio  Rep.  349.  This  is  the 
definition  of  title  to  lands  only. 

2.  There  are  several  stages  or  degrees 
requisite  to  form  a  complete  title  to  lands 
and  tenements,  l,st.  The  lowest  and  most 
imperfect  degree  of  title  is  the  mere  posses- 
sion, or  actual  occupation  of  the  estate, 
without  any  apparent  right  to  hold  or  con- 
tinue such  possession;  this  happens  when 
one  man  disseises  another.  2  BL  Com.  195. 
2dly.  The  next  step  to  a  good  and  perfect 
title  is  the  right  of  possession,  which  may 
reside  in  one  man,  while  the  actual  posses- 
sion is  not  in  himself,  but  in  another.  This 
right  of  possession  is  of  two  sorts;  an  appa- 
rent right  of  possession,  which  may  be 
defeated  by  proving  a  better ;  and  an  actual 
right  of  possession,  which  will  stand  the 
test  against  all  opponents.  Idem.  196. 
3dly.  The  mere  right  of  property ,  the  jus 
proprietatis  without  either  possession  or  the 
right  of  possession.     Id.  197. 

3.  A  title  is  either  good,  marketable, 
doubtful  or  bad. 

4.  A  good  title  is  that  which  entitles  a 
man  by  right  to  a  property  or  estate,  an^Tto 
the  lawful  possession  of  the  same. 

5.  A  marketable  title  is  one  which  a 
court  of  equity  considers  to  be  so  clear 
that  it  will  enforce  its  acceptance  by  a  pur- 
chaser. The  ordinary  acceptation  of  the 
term  marketable  title,  would  convey  but  a 
very  imperfect  notion  of  its  legal  and  tech- 
nical import. 

6.  To  common  apprehension,  unfettered 
by  the  technical  and  conventional  distino- 


590 


TIT 


TIT 


tion  of  lawyers,  all  titles  being  either  good 
or  bad,  the  former  would  be  considered 
marketable,  the  latter  non-marketable.  But 
this  is  not  the  way  they  are  regarded  in 
courts  of  equity,  the  distinction  taken  there 
being,  not  between  a  title  which  is  abso- 
lutely good  or  absolutely  bad,  but  between 
a  title,  which  the  court  considers  to  be  so 
clear  that  it  will  enforce  its  acceptance  by 
a  purchaser,  and  one  which  the  court  will 
not  go  so  far  as  to  declare  a  bad  title,  but 
only  that  it  is  subject  to  so  much  doubt  that 
a  purchaser  ought  not  to  be  compelled  to 
accept  it.  1  Jac.  &  Walk.  R.  568.  In 
short,  whatever  may  be  the  private  opinion 
of  the  court,  as  to  the  goodness  of  the  title, 
yet  if  there  be  a  reasonable  doubt  either  as 
to  a  matter  of  law  or  fact,  involved  in  it,  a 
purchaser  will  uot  be  compelled  to  complete 
his  purchase ;  and  such  a  title,  though  it 
may  be  perfectly  secure  and  unimpeachable 
as  a  holding  title,  is  said,  in  the  current 
language  of  the  day,  to  be  unmarketable. 
Atkins  on  Tit.  2. 

7.  The  doctrine  of  marketable  titles  is 
purely  equitable  and  of  modern  origin.  Id. 
26.  At  law  every  title  not  bad  is  market- 
able. 6  Taunt.  R.  263 ;  5  Taunt.  R.  625  ; 
S*  C.  1  Marsh.  R.  258.  See  Dakell  v. 
Crawford,  2  Penn.  Law  Journ.  17. 

8.  A  doubtful  title  is  one  which  the 
court  does  not  consider  to  be  so  clear  that 
it  will  enforce  its  acceptance  by  a  purchaser, 
nor  so  defective  as  to  declare  it  a  bad  title, 
but  only  subject  to  so  much  doubt  that  a 
purchaser  ought  not  to  be  compelled  to  ac- 
cept it.  1  Jac.  ft  Walk.  R.  568 ;  9  Cowen, 
R.  344 ;  vide  Title,  Marketable. 

9.  At  common  law,  doubtful  titles  are 
unknown ;  there  every  title  must  be  either 
good  or  bad.  Atkins  on  Tit.  17.  See  Dal- 
zell  v.  Crawford,  2  Penn.  Law  Journ.  17. 

10.  A  bad  title  is  one  which  conveys  no 
property  to  a  purchaser  of  an  estate. 

11.  Title  to  real  estate  is  acquired  by 
two  methods,  namely,  by  descent  and  by 
purchase.    (See  these  words.) 

12.  Title  to  personal  property  may 
accrue  in  three  different  ways.  1.  By 
original  acquisition.  2.  By  transfer,  by  act 
of  law.  3.  By  transfer,  by  act  of  the 
parties. 

13. — §  1.  Title  by  original  acquisition  is 
acquired,  1st.  By  occupancy.  This  mode 
of  acquiring  title  has  become  almost  extinct 
in  civilized  governments,  and  it  is  per- 
mitted to  exist  only  in  those  few  special 
cases,  in  which  it  may  be  consistent  with 


the  public  good.  First.  Goods  taken  by 
capture  in  war,  were,  by  the  common  law, 
adjudged  to  belong  to  the  captor,  but  now 
goods  taken  from  enemies  in  time  of  war, 
vest  primarily  in  the  sovereign,  and  they 
belong  to  the  individual  captors  only  to  the 
extent  and  under  such  regulations,  as  posi- 
tive laws  may  prescribe.  Finch's  Law,  28, 
178;  Bro.  tit.  Property,  pi.  18,  38;  1 
Wilson,  211 ;  2  Kent,  Com.  290,  95.  Se- 
condly. Another  instance  of  acquisition  by 
occupancy,  which  still  exists  under  certain 
limitations,  is  that  of  goods  casually  lost  by 
the  owner,  and  unreclaimed,  or  designedly 
abandoned  by  him ;  and  in  both  these  cases 
they  belong  to  the  fortunate  finder.  1  Bl. 
Com.  296.    See  Derelict. 

14. — 2d.  Title  by  original  acquisition  is 
acquired  by  accession.    See  Accession. 

15.— 3d.  It  is  acquired  by  intellectual 
labor.  It  consists  of  literary  property,  as 
the  construction  of  maps  and  charts,  the 
writing  of  books  and  papers.  The  benefits 
arising  from  such  labor  are  secured  to  the 
owner.  1.  By  patent-rights  for  inventions. 
See  Patents.  2.  By  copyrights.  See  Copy- 
fights. 

16. — §  2.  The  title  to  personal  property 
is  acquired  and  lost  by  transfer,  by  act  of 
law,  in  various  ways.  1.  By  forfeiture. 
2.  By  succession.  3.  By  marriage.  4.  By 
judgment.  5.  By  insolvency.  6.  By  in- 
testacy. 

17. — §  3.  Title  is  also  acquired  and  lost 
by  transfer  by  the  act  of  the  party.  1.  By 
gift.    2.  By  contract  or  sale. 

18.  In  general,  possession  constitutes  the 
criterion  of  title  of  personal  property,  be- 
cause no  other  means  exist  by  which  a 
knowledge  of  the  fact  to  whom  it  belongs 
can  be  attained.  A  seller  of  a  chattel  is 
not,  therefore,  required  to  show  the  origin 
of  his  title,  nor,  in  general,  is  a  purchaser, 
without  notice  of  the  claim  of  the  owner, 
compellable  to  make  restitution ;  but,  it 
seems,  that  a  purohaser  from  a  tenant  for 
life  of  personal  chattels,  will  not  be  secure 
against  the  claims  of  those  entitled  in  re- 
mainder. Cowp.  432 ;  1  Bro.  *C,  C. 
274;  2  T.  R.  376;  3  Atk.  44  j  3  V.  ft 
B.  16. 

19.  To  the  rule  that  possession  is  the 
criterion  of  title  of  property  may  be  men- 
tioned the  case  of  ships,  the  title  of  which 
can  be  ascertained  by  the  register.  15 
Ves.  60 ;  17  Ves.  251 ;  8  Price,  R.  256, 
277. 

20.  To  convey  a  title  the  seller  must 
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himself  have  a  title  to  the  property  which 
is-  the  subject  of  the  transfer.  But  to  this 
general  rule  there  are  exceptions.  1.  The 
lawful  coin  of  the  United  States  will  pass 
the  property  along  with  the  possession.  2. 
A  negotiable  instrument  endorsed  in  blank 
is  transferable  by  any  person  holding  it,  so 
as  by  its  delivery  to  give  a  good  title  "  to 
any  person  honestly  acquiring  it."  3  B.  & 
C.  47 ;  3  Burr.  1516 ;  5  T.  R.  683  ;  7 
Bing.  284 ;  7  Taunt.  265,  278 ;  13  East, 
509 ;  Bouv.  Inst.  Index,  h.  t. 

Title,  legislation.  That  part  of  an  act 
of  the  legislature  by  which  it  is  known,  and 
distinguished  from  other  acts ;  the  name  of 
the  act. 

2.  A  practice  has  prevailed  of  late  years 
to  orowd  into  the  same  act  a  mass  of  hete- 
rogeneous matter,  so  that  it  is  almost  impos- 
sible to  describe,  or  even  to  allude  to  it  in 
the  title  of  the  act.  This  practice  has  ren- 
dered the  title  of  little  importance,  yet,  in 
some  cases,  it  is  material  in  the  construction 
of  an  act.  7  East,  R.  132, 134 ;  2  Cranoh, 
386.  See  Lord  Raym.  77  ;  Hard.  324 ; 
Barr.  on  the  Stat.  499,  n. 

Title,  persons.  Titles  are  distinctions 
by  which  a  person  is  known. 

3.  The  constitution  of  the  United  States 
forbids  the  grant  by  the  United  States  or 
any  state  of  any  title  of  nobility,  (q.  v.) 
Titles  are  bestowed  by  courtesy  on  certain 
officers  ;  the  president  of  the  United  States 
sometimes  receives  the  title  of  excellency; 
judges  and  members  of  congress  that  of 
honorable;  and  members  of  the  bar  and 
justices  of  the  peace  are  called  esquires. 
Cooper's  Justinian,  416 ;  Brackenridge's 
Law  Miscell.  Index,  h.  t. 

3.  Titles  are  assumed  by  foreign  princes, 
and,  among  their  subjects  they  may  exact 
these  marks  of  honor,  but  in  their  inter- 
course with  foreign  nations  they  are  not  en- 
titled to  them  as  a  matter  of  right.  Wheat. 
Intern.  Law,  pt.  2,  c.  3,  §  6. 

Title,  literature.  The  particular  divi- 
sion of  a  subject,  as  a  law,  a  book,  and  the 
like ;  for  example,  Digest,  book  1,  title  2 ; 
for  the  law  relating  to  bills  of  exchange,  see 
Bacon's  Abridgment,  title  Merchant. 

Title,  rights.  The  name  of  a  newspaper, 
a  book,  and  the  like. 

3.  The  owner  of  a  newspaper,  having  a 
particular  title,  has  a  right  to  such  title,  and 
an  injunction  will  lie  to  prevent  its  use  un- 
lawfully by  another.  8  Paige,  75.  See 
Pardess.  n.  170. 

Title,  pleading,  rights.    The  right  of 


action  which  the  plaintiff  has  ;  the  declara- 
tion must  show  the  plaintiff's  title,  and  if 
such  title  be  not  shown  in  that  instrument, 
the  defect  cannot  be  cured  by  any  of  the 
future  pleadings.  Bac.  Ab,  Pleas,  Ac. 
Bl. 

Title  deeds.  Those  deeds  which  are 
evidences  of  the  title  of  the  owner  of  an 
estate. 

2.  The  person  who  is  entitled  to  the 
inheritance  has  a  right  to  the  possession  of 
the  title  deeds.    1  Oarr.  &  Marsh.  653. 

Title  of  a  declaration,  pleading. 
At  the  top  of  every  declaration  the  name 
of  the  court  is  usually  stated,  with  the  term 
of  which  the  declaration  is  filed,  and  in  the 
margin  the  venue,  namely,  the  city  or  county 
where  the  cause  is  intended  to  be  tried  is 
set  down.  The  first  two  of  these  compose 
what  is  called  the  title  of  the  declaration. 

1  Tidd's  Pr.  366. 

TO  WIT.  That  is  to  say;  namely; 
scilicet ;  (q.  v.)  videlicet,  (q.  v.) 

TOFT.  A  place  or  piece  of  ground  on 
which  a  house  formerly  stood,  which  has 
been  destroyed  by  accident  or  decay ;  it  also 
signifies  a  messuage.  e 

TOQATI,  Rom.  civ.  law.  Under  the 
empire,  when  the  toga  had  ceased  to  be  the 
usual  costume  of  the  Romans,  advocates 
were  nevertheless  obliged  to  wear  it  when- 
ever they  pleaded  a  cause.  Hence  they 
were  called  togati.  This  denomination  re- 
ceived an  official  or  legal  sense  in  the  impe- 
rial constitutions  of  the  fifth  and  sixth  cen- 
turies, and  the  words  togati,  consortium 
(corpus,  ordo,  collegium,)  togatorum,  fre- 
quently occur  in  those  acts. 

TOKEN,  contracts,  crimes.  A  document 
or  sign  of  the  existence  of  a  fact. 

2.  Tokens  are  either  public  or  general, 
or  privy  tokens.  They  are  true  or  false. 
When  a  token  is  false  and  indicates  a  gene- 
ral intent  to  defraud,  and  it  is  used  for  that 
purpose,  it  will  render  the  offender  guilty 
of  the  crime  of  cheating ;  12  John.  292 ; 
but  if  it  is  a  mere  privy  token,  as  counter- 
feiting a  letter  in  another  man's  name,  in 
order  to  oheat  but  one  individual,  it  would 
not  be  indictable.  9  Wend.  Bep.  182 ;  1 
Dall.  R.  47 ;  2  Rep.  Const.  Cr.  139 ;  2 
Tirg.  Cas.  65 ;  4  Hawks,  R.  348 ;  6  Mass. 
R.  72 ;   1  Virg.  Cas.  150 ;    12  John.  293 ; 

2  Dev.  199 ;  1  Rich.  R.  244. 

Token,  commercial  law.  In  England, 
this  name  is  given  to  pieces  of  metal,  made 
in  the  shape  of  money,  passing  among  pri- 
vate persons  by  consent  at  a  certain  value. 


592 


TON 


TOO 


2  Adolph.  P.  S.  175 ;  2  Chit.  Com.  Law, 
182. 

TOLERATION.  Li  some  countries, 
where  religion  is  established  by  law,  cer- 
tain sects  who  do  not  agree  with  the  estab- 
lished Teligion  are  nevertheless  permitted  to 
exist,  and  this  permission  is  called  tolera- 
tion. Those  are  permitted  and  allowed  to 
remain  rather  as  a  matter  of  favor  than  a 
matter  of  right. 

2.  In  the  United  States,  there  is  no 
such  a  thing  as  toleration,  all  men  have  an 
equal  right  to  worship  God  according  to 
the  dictates  of  their  own  consciences.  See 
Christianity;  Conscience;  Religious  test. 

TOLL,  contracts.  A  sum  of  money  for 
the  use  of  something,  generally  applied  to 
the  consideration  which  is  paid  for  the  use 
of  a  road,  bridge,  or  the  like,  of  a  public 
nature.  Toll  is  also  the  compensation  paid 
to  a  miller  for  grinding  another  person's 
grain. 

2.  The  rate  of  taking  toll  for  grinding 
is  regulated  by  statute  in  most  of  the  states. 
See  2  Hill.  Ab.  ch.  17 ;  6  Ad.  &  Ell.  N. 
S.  31 ;  6  Q.  B.  31. 

To  toll,  estates,  rights.  To  bar,  defeat, 
or  take  away;  as  to  toll  an  entry  into 
lands,  is  to  deny  or  take  away  the  right  of 
entry. 

TOLLS.  In  a  general  sense,  tolls  sig- 
nify any  manner  of  customs,  subsidy,  pres- 
tation, imposition,  or  sum  of  money  demand- 
ed for  exporting  or  importing  of  any  wares 
or  merchandise,  to  be  taken  of  the  buyer. 
2  Inst.  58. 

TON.  Twenty  hundred  weight,  each 
hundred  weight  being  one  hundred  and 
twelve  pounds  avoirdupois.  See  act  of  con- 
gress of  Aug.  30, 1842,  c.  270,  s.  20. 

TONNAGE,  mar.  law.  The  capacity  of 
a  ship  or  vessel. 

2.  The  act  of  congress  of  March  2, 
1799,  s.  64, 1  Story's  L.  U.  S.  630,  directs 
that  to  ascertain  the  tonnage  of  any  ship  or 
vessel,  the  surveyor,  &c.  shall,  if  the  said 
ship  or  vessel  be  double  decked,  take  the 
length  thereof  from  the  forepart  of  the  main 
stem,  to  the  afterpart  of  the  stern  post, 
above  the  upper  deck,  the  breadth  thereof, 
at  the  broadest  part  above  the  mainwales, 
half  of  which  breadth  shall  be  accounted  the 
depth  of  such  vessel,  and  then  deduct  from 
the  length  three-fifths  of  the  breadth,  multi- 
ply the  remainder  by  the  breadth  and  the 
product  of  the  depth,  and  shall  divide  this 
last  product  by  ninety-five,  the  quotients 
whereof  shall  be  deemed  the  true  contents 


or  tonnage  of  such  ship  or  vessel.  And  if 
such  ship  or  vessel  shall  be  single  decked, 
the  said  surveyor  shall  take  the  length  and 
breadth  as  above  directed,  in  respect  to  a 
double  deck  ship  or  vessel,  and  shall  deduct 
from  the  length  three-fifths  of  the  breadth, 
and  taking  the  depth  from  the  under-side 
of  the  deck  plank  to  the  ceiling  of  the  hold, 
shall  multiply  and  divide  as  aforesaid,  and 
the  quotient  shall  be  deemed  the  tonnage 
of  such  ship  or  vessel. 

3.  The  duties  paid  on  the  tonnage  of 
a  ship  or  vessel  are  also  called  tonnage. 

4.  These  duties  are  altogether  abolished 
in  relation  to  American  vessels  by  the  act 
of  May  31, 1830,  s.  1,  4  Story's  Laws  U. 
S.  2216.  And  by  the  second  section  of  the 
same  act,  all  tonnage  duties  on  foreign  ves- 
sels are  abolished,  provided  the  president 
of  the  United  States  shall  be  satisfied  that 
the  discriminating  or  countervailing  duties 
of  such  foreign  nation,  so  far  as  they  operate 
to  the  disadvantage  of  the  United  States, 
have  been  abolished. 

5.  The  constitution  of  the  United  States 
provides,  art.  1,  s.  10,  n.  2,  that  no  state 
shall,  without  the  consent  of  congress,  lay 
any  duty  on  tonnage. 

TONTINE,  French  law.  The  name  of 
a  partnership  composed  of  creditors  or  re- 
cipients of  perpetual  or  life-rents,  or  an- 
nuities, formed  on  the  condition  that  the 
rents  of  those  who  may  die,  shall  accrue 
to  the  survivors,  either  in  whole  or  in 
part. 

2.  This  kind  of  partnership  took  its 
name  from  Tonti,  an  Italian,  who  first  con- 
ceived the  idea  and  put  it  in  practice.  Merl. 
Expert,  h.  t. ;  Dall.  Diet.  h.  t. ;  5  Watts, 
351. 

TOOK  AND  CARRIED  AWAY, 
pleadings.  In  an  indictment  for  simple 
larceny,  the  words  "  feloniously  took  and 
carried  away "  the  goods  stolen,  are  indis- 
pensable. Bac.  Abr.  Indictment,  G 1 ;  Com. 
Dig.  Indictment,  G  6 ;  Cro.  C.  C.  37 ;  1 
Chit.  Cr.  Law,  *244.    Vide  Taking. 

TOOLS.  The  Massachusetts  act  of  as- 
sembly of  1805,  c.  100,  which  provided  that 
"  the  tools  of  any  debtor  necessary  for  his 
trade  and  occupation,  should  be  exempted 
from  execution,"  was  held  to  designate 
those  implements  which  are  commonly  used 
by  the  hand  of  one  man,  in  some  manual 
labor*  necessary  for  his  subsistence.  The 
apparatus  of  a  printing  office,  such  as  types, 
presses,  &c.  are  not  therefore  included  under 
the  term  tools.    13  Mass.  Rep.  82;    10 
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Pick.  423 ;  3  Verm.  133  ;  and  see  2  Pick. 
80 ;  5  Mass.  313. 

2.  By  the  forty-sixth  section  of  the  act 
of  March  2, 1789,  1  Story's  Laws  U.  8. 
612,  the  tools  or  implements  of  a  mechani- 
cal trade  of  persons  who  arrive  in  the 
United  States,  are  free  and  exempted  from 
duty. 

TORT.  An  injury ;  a  wrong ;  (q.  v.) 
hence  the  expression  an  executor  de  son  forty 
of  his  own  wrong.    Co.  Lit.  158. 

2.  Torts  may  be  committed  with  force, 
as  trespasses,  which  may  be  an  injury  to  the 
person,  such  as  assault,  battery,  imprison- 
ment; to  the  property  in  possession;  or 
they  may  be  committed  without  force.  Torts 
of  this  nature  are  to  the  absolute  or  relative 
rights  of  persons,  or  to  personal  property  in 
possession  or  reversion,  or  to  real  property, 
corporeal  or  incorporeal,  in  possession  or 
reversion :  these  injuries  may  be  either  by 
nonfeasance,  malfeasance,  or  misfeasance. 
1  Chit.  PL  133-4.  Vide  1  Fonb.  Eq.  4 ; 
Boav.  Inst.  Index,  h.  t. ;  and  the  article 
Injury. 

TORTFEASOR.  A  wrong-doer,  one 
who  does  wrong ;  one  who  commits  a  tres- 
pass or  is  guilty  of  a  tort. 

TORTURE,  punishments.  A  punishment 
inflicted  in  some  countries  on  supposed 
criminals  to  induce  them  to  confess  their 
Crimes,  and  to  reveal  their  associates. 

2.  This  absurd  and  tyrannical  practice 
never  was  in  use  in  {he  United  States ;  for 
no  man  is  bound  to  accuse  himself.  An 
attempt  to  torture  a  person  accused  of  crime, 
in  order  to  extort  a  confession,  is  an  indict- 
able offence.  2  Tyler,  380.  Vide  Question. 

TOTAL.  Complete;  containing  the 
whole ;  as  the  total  amount  of  an  account 
is  all  the  items  of  such  account  added  to- 
gether ;  total  incapacity,  is  an  absolute  and 
complete  incapacity  to  do  a  thing.  A  mar- 
ried woman  is  totally  incapable  to  make  a 
contract,  because,  although  having  intelli- 
gence, she  has  not  legal  capacity ;  and  an 
idiot  is  totally  incapable  to  enter  into  a 
contract,  because  he  has  no  will. 

Total  loss.  A  technical  expression, 
importing  an  utter  loss  of  the  property  for 
the  voyage,  and  no  more.  1 T.  R.  187.  Tide 
Loss,  and  2  Phil.  Ev.  54,  n. ;  16  East,  R. 
214 ;  Park's  Ins.  Index,  h.  t. ;  Marsh.  Ins. 
486. 

TOTALITY.  The  whole  sum  or  quan- 
tity. 

2.  In  making  a  tender,  it  is  requisite 
that  the  totality  of  the  sum  due  should  be 
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offered,  together  with  the  interest  and  costs. 
Vide  Tender. 

TOTIDEM  VERBIS.  In  so  many  words. 

TOTIES  QUOTIES.  As  often  as  the 
thing  shall  happen. 

TOUCH  AND  STAY.  Those  words  arc 
frequently  introduced  in  policies  of  insur- 
ance, giving  the  party  insured  the  right  to 
stop  and  stay  at  certain  designated  points  in 
the  course  of  the  voyage.  A  vessel  which 
has  the  power  to  touch  and  stay  at  a  place  in 
the  course  of  the  voyage,  must  confine  her- 
self strictly  to  the  terms  of  the  liberty  so 
given ;  for  any  attempt  to  trade  at  such  a 
port  during  such  a  stay,  as  by  shipping  or 
landing  goods,  will  amount  to  a  species  of 
deviation  which  will  discharge  the  under- 
writers, unless  the  ship  have  also  liberty  to 
trade,  as  well  as  to  touch  and  stay  at  such 
a  place.  1  Marsh.  Ins.  275 ;  1  Esp.  R. 
610 ;  5  Esp.  R.  96. 

TOUJOURS  ET  UNCORE  PRIST.* 
Always,  and  still  ready.  This  is  the  name 
of  a  plea  of  tender,  as  where  a  man  i3 
indebted  to  another,  and  he  tenders  the 
amount  due,  and  afterwards  the  creditor 
brings  a  suit,  the  defendant  may  plead  the 
tender,  and  add  that  he  has  always  been 
and  is  still  ready  to  pay  what  he  owes, 
which  may  be  done  by  the  formula  toujours 
et  uncore  prist.  Be  must  then  pay  the 
money  into  court,  and  if  the  issue  be  found 
for  him,  the  defendant  will  be  exonerated 
from  costs,  and  the  plaintiff  made  justly 
liable  for  them.  3  Eouv.  Inst.  n.  2923 
Vide  Tout  temps  prist. 

TOUR  D'ECHELLE,  French  law.  Tout 
d'echelle  is  a  right  which  the  owner  of  an 
estate  has  of  placing  ladders  on  his  neigh- 
bor's property  to  facilitate  the  reparation 
of  a  party  wall,  or  of  buildings  which  are 
supported  by  that  wall.  It  is  a  species  of 
servitude.  Lois  des  Bat.  part  1,  c.  3,  sect. 
2,  art.  9,  §  1. 

2.  In  another  sense  by  this  term,  or 
echellagey  is  understood  the  space  of  ground 
left  unoccupied  around  a  building  for  the 
purpose  of  enabling  the  owner  to  repair  it 
with  convenience  ;  this  is  not  a  servitude* 
but  an  actual  corporeal  property.  Id.  part 
1,  0.  3,  sect.  2,  art.  9,  6  2. 

TOUT  TEMPS  PRIST,  pleading.  These 
old  French  words  signify  always  ready*  The 
name  of  a  plea  to  an  action  where  the  de- 
fendant alleges  that  he  has  always  been 
ready  to  perform  what  is  demanded  of 
him;  and  he  adds  that  he  is  stilt  ready, 
uncore  prist,  (q.  v.)     3  BL  Com.,  303 ; 
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20  Yin.  Ab.  306 ;  Com.  Dig.  Pleader,  2 
Y5. 

TOWAGE,  contracts.  That  which  is 
given  for  towing  ships  in  rivers.  Guidon 
de  la  Mer,  ch.  16 ;  Poth.  Des  Avaries,  n. 
147 ;  2  €hit.  Com.  Law,  16. 

TOWN.  This  word  is  used  differently 
in  different  parts  of  the  United  States.  In 
Pennsylvania  and  some  other  of  the  middle 
states,  it  signifies  a  village  or  a  city.  In 
some  of  the  northeastern  states  it  denotes  a 
subdivision  of  a  county,  called  in  other  places 
a  township. 

TRADE.  In  its  most  extensive  signifi- 
cation this  word  includes  all  sorts  of  deal- 
ings by  way  of  sale  or  exchange.  In  a 
more  limited  sense  it  signifies  the  dealings 
in  a  particular  business,  as  the  India  trade  ; 
by  trade  is  also  understood  the  business  of 
a  particular  mechanic,  hence  boys  are  said 
to  be  put  apprentices  to  learn  a  trade,  as 
the  trade  of  a  carpenter,  shoemaker,  and 
the  like.  Bac.  Ab.  Master  and  Servant, 
D  1.     Trade  differs  from  art.  (q.  v.) 

2.  It  is  the  policy  of  the  law  to  encour- 
age trade,  and  therefore  all  contracts  which 
restrain  the  exercise  of  a  man's  talents  in 
trade  are  detrimental  to  the  commonwealth, 
and  therefore  void ;  though  he  may  bind 
himself  not  to  exercise  a  trade  in  a  parti- 
cular place,  for,  in  this  last  case,  as  he  may 
pursue  it  in  another  place,  the  common- 
wealth has  the  benefit  of  it.  8  Mass.  223 ; 
9  Mass.  522.  Vide  Ware,  R.  257,  260 ; 
Com.  Dig.  h.  t. ;  Vin.  Ab.  h.  t. 

Trade  marks.  Signs,  writings  or  tickets 
put  upon  manufactured  goods,  to  distinguish 
them  from  others. 

2.  It  seems  at  one  time  to  have  been 
thought  that  no  man  acquired  a  right  in  a 
particular  mark  or  stamp.  2  Atk.  484. 
But  it  was  afterwards  considered  that  for 
one  man  to  use  as  his  own  another's  name 
or  mark,  would  be  a  fraud  for  which  an 
action  would  lie.  3  Dougl.  293 ;  3  B.  & 
C.  541 ;  4  B.  &  Ad.  410.  A  court  of  equity 
will  restrain  a  party  from  using  the  marks 
of  another.  Eden,  Inj.  314 ;  2  Eeene,  213 ; 
3  Mylne  &  C.  388. 

3.  The  Monthly  Law  Magazine  for  De- 
cember 1840,  in  an  article  copied  into  the 
American  Jurist,  vol.  25,  p.  279,  says, «  The 
principle  to  be  extracted,  after  an  examina- 
tion of  these  cases,  appear  to  be  the  fol- 
lowing : 

First,  that  the  first  producer  or  vendor 
of  any  article  gains  no  right  of  property 
in   that  article  so   as  to   prevent   others 


from  manufacturing,  producing   or  vend- 
ing it. 

4.  Secondly,  that  although  any  other 
person  may  manufacture,  produce,  and  sell 
any  such  article,  yet  he  must  not,  in  manner, 
either  by  using  the  same  or  similar  marks, 
wrappers,  labels,  or  devices,  or  colorable 
imitations  thereof,  or  otherwise,  hold  out  to 
the  public  that  he  is  manufacturing,  pro- 
ducing, or  selling  the  identical  article,  pre- 
pared, manufactured,  produced,  or  sold  by 
the  other ;  that  is  to  say,  he  may  not  make 
use  of  the  name  or  reputation  of  the  other 
in  order  to  sell  his  own  preparation. 

5.  Thirdly,  the  right  to  use  or  restrain 
others  from  using  any  mark  or  name  of  a 
firm,  is  in  the  nature  of  goodwill,  and  there- 
fore goes  to  the  surviving  or  continuing 
partner  in  such  firm,  and  the  personal  repre- 
sentative of  a  deceased  partner  has  an  inte- 
rest in  it. 

6.  Fourthly,  that  courts  of  equity  in 
these  cases  only  act  as  auxiliary  to  the  legal 
right,  and  to  prevent  injury,  and  give  a  re- 
lief by  account,  when  damages  at  law  would 
be  inadequate  to  the  injury  received ;  and 
they  will  not  interfere  by  injunction  in  the 
first  instance,  unless  a  good  legal  title  is 
shown,  and  even  then  they  never  preclude 
the  parties  from  trying  the  right  at  law,  if 
desired. 

7.  Fifthly,  if  the  legal  title  be  so 
doubtful  as  not  to  induce  the  court  to  grant 
the  injunction,  yet  it  will  put  the  parties  in 
a  position  to  try  the  legal  right  at  law,  not- 
withstanding the  suit. 

8.  Sixthly,  that  before  the  party  is  en- 
titled to  relief  in  equity,  he  must  truly 
represent  his  title,  and  the  mode  in  which 
he  became  possessed  of  the  article  for  the 
vending  of  which  he  claims  protection ;  it 
being  a  clear  rule  of  courts  of  equity  not 
to  extend  their  protection  to  persons  whose 
case  is  not  founded  on  truth." 

9.  In  France  the  law  regulates  the 
rights  of  merchants,  and  manufacturers  as 
to  their  trade  marks  with  great  minuteness. 
Dall.  Diet,  mot  Propria  Industrielle.     ^ 

See,  generally,  4  Mann.  &  Grr.  357 :  •> 
B.  &  C.  541 ;  5  D.  &  R.  292 ;  2  Keen,  213 ; 
and  Deceit. 

TRADER.  One  who  makes  it  his  busi- 
ness to  buy  merchandise  or  goods  and  chat- 
tels, and  to  sell  the  same  for  the  purpose 
of  making  a  profit.  The  qtumJtum  of  deal- 
ing is  immaterial,  when  an  intention  to  deal 
generally  exists.  3  Stark.  56 ;  2  C.  &  ?• 
135 ;  1  T.  R.  572. 
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2.  Questions  as  to  who  is  a  trader  moat 
frequently  arise  under  the  bankrupt  laws, 
and  the  most  difficult  among  them  are  those 
cases  where  the  party  follows  a  business 
which  is  not  that  of  buying  and  selling 
principally,  but  in  which  he  is  occasionally 
engaged  in  purchases  and  sales. 

3.  To  show  who  is  a  trader  will  be  best 
illustrated  by  a  few  examples : 

A  farmer  who  in  addition  to  his  usual 
business,  occasionally  buys  a  horse  not  cal- 
culated for  his  usual  occupation,  and  sells 
him  again  to  make  a  profit,  and  who  in  the 
course  of  two  years  had  so  bought  and  sold 
five  or  six  horses,  two  of  which  had  been 
sold  after  he  had  bought  them  for  the  sake 
of  a  guinea  profit,  was  held  to  be  a  trader. 
1  T.  R.  537,  n. ;  1  Price,  20.  Another 
farmer  who  bought  a  large  quantity  of  pota- 
toes, not  to  be  used  on  his  farm,  but  merely 
to  sell  again  for  a  profit,  was  also  declared 
to  be  a  trader.  1  Str.  513.  *  See  7  Taunt. 
409 ;  2  N.  B.  78 ;  11  East,  274. 

A  butcher  who  kills  only  such  cattle  as 
he  has  reared  himself  is  not  a  trader,  but 
if  he  buy  them  and  kill  and  sell  them  with 
a  view  to  profit,  he  is  a  trader.  4  Burr.  21, 
47.    See  2  Rose,  38 ;  3  Camp.  233 ;  Cooke, 

B.  L.  48,  73  ;  2  WO*.  169 ;  1  Atk.  128 ; 
Cowp.  745. 

A  brickmaker  who  follows  the  business, 
for  the  purpose  of  enjoying  the  profits  of 
his  real  estate  merely,  is  not  a  trader ;  but 
when  he  buys  the  earth  by  the  load  or  other- 
wise, and  manufactures  it  into  bricks,  and 
sells  them  with  a  view  to  profit,  he  is  a 
trader.    Cook,  B.  L.  52, 63 ;  7  East,  442 ;  3 

C.  &  P.  500 ;  Mood.  &  M.  263 ;  2  Rose,  422 ; 
2  Glyn  &  J.  183 ;  1  Bro.  C.  C.  173. 

For  further  examples,  the  reader  is  refer- 
red to  4  M.  &  R.  486 ;  9  B.  &  C.  577  ;  1 
T.  R.  34 ;  1  Rose,  316 ;  2  Taunt.  178  ;  2 
Marsh.  236 ;  3  M.  &  Scott.  761 ;  10  Bing. 
292 ;  Peake,  76  ;  1  Vent.  270  ;  3  Brod.  & 
B.  2 ;  6  Moore,  56. 

TRADITIO  BREVIS  MANUS.  This 
term  is  used  in  the  civil  lay  to  designate 
the  delivery  of  a  thing,  by  the  mere  consent 
of  the  parties;  as,  when  Peter  holds  the 
property  of  Paul  as  bailee,  and,  afterwards, 
he  trays  it,  it  is  not  necessary  that  Paul 
should  deliver  the  property  to  Peter,  and 
he  should  re-deliver  it  to  Paul,  the  mere 
consent  of  the  parties  transfers  the  title  to 
Paul.  1  Duverg.  n.  252  ;  6  Shipl.  R.  231 ; 
Poth.  Pand.  lib.  50,  odlxxtv.;  1  Bouv. 
Inst  n  944. 

TRADITION,  contracts,  civil  law.  The 


act  by  which  a  thing  is  delivered  by  one.  or 
more  persons  to  one  or  more  others. 

2.  In  sales  it  is  the  delivery  of  posses- 
sion by  the  proprietor  with  an  intention  to 
transfer  the  property  to  the  receiver.  Two 
things  are  therefore  requisite  in  order  to 
transmit  property  in  this  way :  1.  The  in- 
tention or  consent  of  the  former  owner  to 
transfer  it ;  and,  2.  The  actual  delivery  in 
pursuance  of  that  intention. 

3.  Tradition  is  either  real  or  symbolical. 
The  first  is  where  the  ipsa  corpora  of  mova- 
bles are  put  into  the  hands  of  the  receiver; 
symbolical  tradition  is  used  where  the  thing 
is  incapable  of  real  delivery,  as,  in  immova- 
ble subjects,  such  as  lands  and  houses ;  or 
such  as  consist  in  jure  (things  incorporeal) 
as  things  of  fishing  and  the  like.  The  pro- 
perty of  certain  movables,  though  they  are 
capable  of  real  delivery,  may  be  transferred 
by  symbol.  Thus,  if  the  subject  be  under 
lock  and  key,  the  delivery  of  the  key  is 
considered  as  a  legal  tradition  of  all  that  is 
contained  in  the  repository.  Cujas,  Obser- 
vations, liv.  11,  ch.  10;  List.  lib.  2,  t.  1,  § 
40;  Dig.  lib.  41,  t.  1,1.  9;  Ersk.  Prino. 
Laws  of  Scotl.  bk.  2,  t.  1,  s.  10, 11 ;  Civil 
Code  Lo.  art.  2452,  et  seq. 

4.  In  the  common  law  the  term  used  in 
the  place  of  tradition  is  delivery,    (q.  v.) 

TRAFFIC.  Commerce,  trade,  sale  or  ex- 
change of  merchandise,  bills,  money  and  the 
like. 

TRAITOR,  crimes.  One  guilty  of  treason. 

2.     The  punishment  of  a  traitor  is  death. 

TRAITOROUSLY,  pleadings.  This  is 
a  technical  word,  which  is  essential  in  an 
indictment  for  treason  in  order  to  charge  the 
crime,  and  which  cannot  be  supplied  by  any 
other  word,  or  any  kind  of  circumlocution. 
Having  been  well  laid  in  the  statement  of 
the  treason  itself,  it  is  not  necessary  to  state 
every  overt  act  to  have  been  traitorously 
committed.  Yide  Bac.  Ab.  Indictment,  Q- 
1 ;  Com.  Dig.  Indictment,  G.  6 ;  Hawk.  B. 
2,  c.  25,  s.  55 ;  1  East's  P.  C.  115 ;  2  Hale, 
172,  184;  4  Bl.  Com.  307;  3  Inst.  15; 
Cro.  C.  C.  37 ;  Carth.  319 ;  2  Salk.  683 ;  4 
Harg.  St.  Tr.  701;  2  Ld.  Raym.  870; 
Comb.  259 ;  2  Chit.  Cr.  Law,  104,  note  {b). 

TRANSACTION,  contracts,  civil  law. 
An  agreement  between  two  or  more  per- 
sons, who  for  the  purpose  of  preventing  or 
putting  an  end  to  a  law-suit,  adjust  their 
differences  by  mutual  consent,  in  the  manner 
which  they  agree  on;  in  Louisiana  this 
contract  must  be  reduced  to  writing.  Civil 
Code  of  Louis.  3038. 
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2.  Transactions  regulate  only  the  differ- 
ences which  appear  to  be  clearly  compre- 
hended in  them  by  the  intentions  of  the 
parties,  whether  they  be  explained  in  a 
general  or  particular  manner,  unless  it  be 
the  necessary  consequence  of  what  is  ex- 
pressed ;  and  they  do  not  extend  to  differ- 
ences which  the  parties  never  intended  to 
include  in  them.     Id.  3040. 

3.  To  transact,  a  man  must  have  the 
capacity  to  dispose  of  the  things  included  in 
the  transaction.  Id.  3039  ;  1  Domat,  Lois 
Civiles,  liv.  1, 1. 13,  s.  1 ;  Dig.  lib.  2,  1. 15, 
1.  1 ;  Code  lib.  2,  t.  4,  1.  41.  In  the  com- 
mon law  this  is  called  a  compromise,  (q.  v.) 

TRANSCRIPT.  A  copy  of  an  original 
writing  or  deed. 

2.  In  Pennsylvania,  the  act  of  assembly 
of  March  20th,  1810,  s.  10,  calls  a  copy 
of  the  proceedings  before  a  justice  of  the 
peace  in  any  case,  a  transcript :  the  proper 
term  would  be  an  exemplification. 

TRANSFER,  cont.  The  act  by  which 
the  owner  of  a  thing  delivers  it  to  another 
person,  with  the  intent  of  passing  the  rights 
which  he  has  in  it  to  the  latter. 

2.  It  is  a  rule  founded  on  the  plainest 
dictates  of  common  sense,  adopted  in  all 
systems  of  law,  that  no  one  can  transfer  a 
right  to  another  which  he  has  not  himself : 
nemo  plus  juris  ad  alienum  transf  ere  potest 

rm  ipse  nabet.  Dig.  50, 17,  54 ;  10  Pet. 
161, 175 ;  Co.  Litt.  305. 

8.  To  transfer  means  to  change;  for 
example,  one  may  transfer  a  legacy,  either, 
1st.  By  the  change  of  the  person  of  the 
legatee,  as,  I  bequeath  to  Primus  a  horse 
which  I  before  bequeathed  to  Secundus. 
2d.  By  the  change  of  the  thing  bequeathed, 
as,  I  bequeath  to  Tertius  my  History  of 
the  United  States  instead  of  my  copy 
of  the  Life  of  Washington.  3d.  By  the 
change  of  the  person  who  was  bound  to  pay 
the  legacy,  as,  I  direct  that  the  sum  of  one 
hundred  dollars,  which  I  directed  should  be 
charged  upon  my  house  which  I  gave  to 
Quartus,  shall  be  paid  by  my  executors. 

TRANSFEREE.  He  to  whom  a  trans- 
fer is  made. 

TRANSFERENCE,  Scotch  law.  The 
name  of  an  action  by  which  a  suit,  which 
was  pending  at  the  time  the  parties  died, 
is  transferred  from  the  deceased  to  his  re- 
presentatives, in  the  same  condition  in  which 
it  stood  formerly.  If  it  be  the  pursuer 
who  is  dead,  the  action  is  called  a  transfer- 
ence active ;  if  the  defender,  it  is  a  trans- 
ference passive.  Ersk.  Prin.  B.  4, 1. 1,  n.  32. 


TRANSFEROR.     One  who  makes  a 

transfer. 

TRANSGRESSION.  The  violation  of 
a  law.        

TRANSHIPMENT,  mar.  law.  The  act 
of  taking  the  cargo  out  of  one  ship  and 
loading  it  in  another. 

2.  When  this  is  done  from  necessity,  it 
does  not  affect  the  liability  of  an  insurer  on 
the  goods.  1  Marsh.  Ins.  166 ;  Abbott  on 
Shipp.  240.  But  when  the  master  tranships 
goods  without  necessity,  he  is  answerable 
for  the  loss  of  them  by  capture  by  public 
enemies.    1  Gallis.  R.  443. 

TRANSIRE,  Eng.  law.  A  warrant  for 
the  custom-house  to  let  goods  pass ;  a  per- 
mit, (q.  v.)  See,  for  a  form  of  a  transirt, 
Harg.  L.  Tr.  104. 

TRANSITORY.  That  which  lasts  but 
a  short  time,  as  transitory  facts ;  that  which 
may  be  laid  jn  different  places,  as  a  tran- 
sitory action. 

TRANSITORY  ACTION,  prod.,  plead. 
Actions  are  transitory  when  the  venue  may 
lawfully  be  laid  in  any  county,  though  the 
cause  of  action  arose  out  of  the  jurisdiction 
of  the  court.  Vide  Jlctionsy  and  1  Chit. 
PI.  273 ;  Com.  Dig.  Actions,  N  12 ;  Cowp. 
161 ;  9  Johns.  R.  67  ;  14  Johns.  R.  134 ; 
3  Bl.  Com.  294 ;  3  Bouv.  Inst.  n.  2645. 
Vide  Bao.  Ab.  Actions  local  and  transitory. 

TRANSITUS.  The  act  of  going,  or  of 
removing  goods,  from  one  place  to  another. 
The  transitus  of  goods  from  a  seller  com- 
mences the  moment  he  has  delivered  them 
to  an  agent  for  the  purpose  of  being  carried 
to  another  place,  and  ends  when  the  delivery 
is  complete,  which  delivery  may  be  by  put- 
ting the  purchaser  into  actual  possession  of 
the  goods,  or  by  making  him  a  symbolical 
delivery.  2  Hill,  S.  C.  587 ;  5  John.  335 ; 
2  Pick.  599 ;  11  Pick.  352 ;  2  Aik.  79 ;  5 
Ham.  88 ;  6  Rand.  473.  See  Stoppage  in 
transitu. 

TRANSLATION.  The  copy  made  in 
one  language  of  what  has  been  written  or 
spoken  in  another. 

2.  In  pleading,  when  a  libel  or  an  agree- 
ment, written  in  a  foreign  language,  must 
be  averred,  it  is  necessary  that  a  translation 
of  it  should  also  be  given. 

3.  In  evidence,  when  a  witness  is  un- 
able to  speak  the  English  language  so  as  to 
convey  his  ideas,  a  translation  of  his  testi- 
mony must  be  made.  In  that  case,  an 
interpreter  should  be  sworn  to  translate  to 
him,  on  oath,  the  questions  propounded  to 
him,  and  to  translate  to  the  court  and  jury 
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his  answers.  4  Mass.  81 ;  5  Mass.  219 ;  2 
Gaines'  Rep.  155;  Louis.  Code  of  Pr. 
784,  5. 

4.  It  has  been  determined  that  a  copy- 
right may  exist  in  a  translation,  as  a  literary 
work.     3  Yes.  &  Bea.  77 ;  2  Meriv.  441,  n. 

5.  In  the  ecclesiastical  law,  translation 
denotes  the  removal  from  one  place  to 
another ;  as,  the  bishop  was  translated  from 
the  diocese  of  A,  to  that  of  B.  In  the  civil 
law,  translation  signifies  the  transfer  of 
property.     Clef  des  Lois  Bom.  h.  t. 

6.  Swinburne  applies  the  term  transla- 
tion to  the  bestowing  of  a  legacy  which  had 
been  given  to  one,  on  another;  this  is  a 
species  of  ademption,  (q.  v.)  but  it  differs 
from  it  in  this,  that  there  may  be  an  ademp- 
tion without  a  translation,  but  there  can  be 
no  translation  without  an  ademption.  Bac. 
Ab.  Legacies,  C. 

7.  By  translation  is  also  meant  the 
transfer  of  property,  but  in  this  sense  it  is 
seldom  used.  2  Bl.  Com.  294.  Vide 
Interpreter. 

TRANSMISSION,  civ.  law.  The  right 
which  heirs  or  legatees  may  have  of  passing 
to  their  successors,  the  inheritance  or  legacy 
to  which  they  were  entitled,  if  they  happen 
to  die  without  having  exercised  their  rights. 
Domat,  liv.  3,  t.  1,  s.  10  ;  4  Toull.  n.  186 ; 
Dig.  50, 17,  54 ;  Code,  6,  51. 

TRANSPORTATION,  punishment.  In 
the  English  law,  this  punishment  is  inflicted 
by  virtue  of  sundry  statutes;  it  was  un- 
known to  the  common  law.  2  H.  Bl.  223. 
It  is  a  part  of  the  judgment  or  sentence  of 
the  court,  that  the  party  shall  be  transported 
or  sent  into  exile.  1  Ch.  Cr.  Law,  789 
to  796  ;  Princ.  of  Pen.  Law,  c.  4  §  2. 

TRAVAIL.     The  act  of  child-bearing. 

2.  A  woman  is  said  to  be  in  her  travail 
from  the  time  the  pains  of  child-bearing 
commence  until  her  delivery.  5  Pick.  63 ; 
6  Greenl.  R.  460. 

3.  In  some  states,  to  render  the  mother 
of  a  bastard  child  a  competent  witness  in 
the  prosecution  of  the  alleged  father,  she 
must  have  accused  him  of  being  the  father 
during  the  time  of  her  travail.  2  Root,  R. 
490  5  1  Root,  R.  107  ;  2  Mass.  R.  443  ;  5 
Mass.  R.  518  ;  8  Greenl.  R.  163  ;  3  N.  H. 
Rep.  135 ;  6  Greenl.  R.  460.  But  in  Con- 
necticut, when  the  state  prosecutes,  the 
mother  is  competent,  although  she  did  not 
accuse  the  father  during  her  travail.  1  Day, 
R.  278. 

TRAVERSE,  aim.  law,  practice.  This 
is  a  technical  term,  which  means  to  turn 


over :  it  is  applied  to  an  issue  taken  upon 
an  indictment  for  a  misdemeanor,  and  means 
nothing  more  than  turning  over  or  putting 
off  the  trial  to  a  following  sessions  or  assize ; 
it  has,  perhaps  with  more  propriety,  been 
applied  to  the  denying  or  taking  issue  upon 
an  indictment,  without  reference  to  the 
delay  of  trial.  Dick.  Sess.  151 ;  Burn's 
Just.  h.  t.;  4  Bl.  Com.  351. 

Traverse,  pleading.  This  term,  from 
the  French  traverser,  signifies  to  deny  or 
controvert  anything  which  is  alleged  in  the 
declaration,  plea,  replication  or  other  plead- 
ings ;  Lawes'  Civ.  Plead.  116, 117 ;.  there 
is  no  real  distinction  between  traverses  and 
denials,  they  are  the  same  in  substance. 
Willes.  R.  224.  However,  a  traverse,  in 
the  strict  technical  meaning,  and  more  or- 
dinary acceptation  of  the  term,  signifies  a 
direct  denial  in  formal  words,  "  without  this 
that,"  Ac.  Summary  of  Pleadings,  75 ;  1 
Chit.  PI.  576,  n.  a. 

2.  All  issues  are  traverses,  although  all 
traverses  cannot  be  said  to  be  issues,  and 
the  difference  is  this ;  issues  are  where  one 
or  more  facts  are  affirmed  on  one  side,  and 
directly  and  merely  denied  on  the  other ; 
but  special  traverses  are  where  the  matter 
asserted  by  one  party  is  not  directly  and 
merely  denied  or  put  in  issue  by  the  other, 
but  he  alleges  some  new  matter  or  dis- 
tinction inconsistent  with  what  is  previously 
stated,  and  then  distinctly  excludes  the 
previous  statement  of  his  adversary.  The 
new  matter  so  alleged  is  called  the  induce- 
ment to  the  traverse,  and  the  exclusion  of 
the  previous  statement,  the  traverse  itself. 
Lawes'  Civ.  PI.  117.  See,  in  general,  20 
Vin.  Abr.  339;  Com.  Dig.  Pleader,  G; 
Bac.  Abr.  Pleas,  H;  Yelv.  R.  147,  8;  1 
Saund.  22,  n.  2 ;  Gould,  on  PI.  ch.  7 ; 
Bouv.  Inst.  Index,  h.  t. 

3.  A  traverse  upon  a  traverse  is  one 
growing  out  of  the  same  point,  or  subject 
matter,  as  is  embraced  in  a  preceding  tra- 
verse on  the  other  side.  Gould  on  PI.  ch. 
7,  §  42,  n.  It  is  a  general  rule,  that  a 
traverse,  well  tendered  on  one  side,  must  be 
accepted  on  the  other.  And  hence  it  fol- 
lows, as  a  general  rule,  that  there  cannot  be 
a  traverse  upon  a  traverse,  if  the  first 
traverse  is  material.  The  meaning  of  the 
rule  is,  that  when  one  party  has  tendered  a 
material  traverse,  the  other  cannot  leave  it 
and  tender  another  of  his  own  to  the  same 
point  upon  the  inducement  of  the  first 
traverse,  but  must  join  in  that  first  ten- 
dered ;  otherwise  the  parties  might  alter- 
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nately  tender  traverses  to  each  other,  in 
unlimited  succession,  without  coming  to  an 
issue.     Gould  on  PL  ch.  7,  §  42. 

4.  In  cases  where  the  first  traverse  is 
immaterial,  there  may  he  a  traverse  upon  a 
traverse.  Id.  ch.  7,  §  43.  And  where  the 
plaintiff  might  he  ousted  of  some  right  or 
liberty  the  law  allows  him,  there  may  be  a 
traverse  upon  a  traverse,  although  the  first 
traverse  include  what  is  material.  Poph. 
101  j  Mo.  350  ;  Com.  Dig.  Pleader,  G  18  ; 
Bac.  Abr.  Pleas,  H  4 ;  Hob.  104,  marg.; 
Cro.  Eliz.  99,  418  ;  Gould  on  PI.  ch.  7, 
§  44. 

5.  Traverses  may  be  divided  into  gene- 
ral traverses,  (q.  v.)  and  special  traverses, 
(q.  v.)  There  is  a  third  kind  called  a  com- 
mon traverse,  (q.  v.) 

TREASON,  crim.  law.  This  word  im- 
ports a  betraying,  treachery,  or  breach  of 
allegiance.     4  Bl.  Com.  75. 

2.  The  constitution  of  the  United  States, 
art.  3,  s.  3,  defines  treason  against  the 
United  States  to  consist  only  in  levying 
war  (q.  v.)  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  or  comfort. 
This  offence  is  punished  with  death.  Act 
of  April  30th,  1790, 1  Story's  Laws  U.  S. 
83.  By  the  same  article  of  the  constitution, 
no  person  shall  be  convicted  of  treason, 
unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open 
court.  Vide,  generally,  3  Story  on  the 
Const,  ch.  39,  p.  667  ;  Serg.  on  the  Const, 
oh.  30  ;  United  States  v.  Fries,  Pamph.;  1 
Tucker's  Blackst.  Comm.  Appen.  275,  276  j 
8  Wils.  Law  Lect.  96  to  99  ;  Foster,  Disc. 
I ;  Burr's  Trial ;  4  Cranch,  R.  126,  469  to 
508  ;  2  Ball.  R.  246, 355  ;  1  Dall.  Rep.  35 ; 
8  Wash.  C.  C.  Rep.  234 ;  1  John.  Rep. 
553  ;  11  Johns.  R.  549  ;  Com.  Dig.  Jus- 
tices, K )  1  East,  P.  C.  37  to  158  ;  2  Chit. 
Crim.  Law,  60  to  102  ;  Arch.  Cr.Pl.  378 
to  887. 

TREASURE  TROVE.  Found  treasure. 

2.  This  name  is  given  to  such  money  or 
coin,  gold,  silver,  plate,  or  bullion,  which 
having  been  hidden  or  concealed  in  the 
earth  or  other  private  place,  so  long  that  its 
owner  is  unknown,  has  been  discovered  by 
accident.  Should  the  owner  be  found  it 
must  be  restored  to  him  ;  and  in  case  of  not 
finding  him,  the  property,  according  to  the 
English  law,  belongs  to  the  king.  In  the 
latter  case,  by  the  civil  law,  when  the  trea- 
sure was  found  by  the  owner  of  the  soil,  he 
was  considered  as  entitled  to  it  by  the 
double   title   of  owner  and  finder;   when 


found  on  another's  property,  one-half  ba 
longed  to  the  owner  of  the  estate,  and  the 
other  to  the  finder ;  when  found  on  public 
property,  it  belonged  one-half  to  the  public 
treasury,  and  the  other  to  the  finder.  Le- 
90ns  du  Dr.  Rom.  §  350-352.  This  in- 
cludes not  only  gold  and  silver,  but  what- 
ever may  constitute  riches,  as  vases,  urns, 
statues,  &c. 

3.  The  Roman  definition  includes  the 
same  things  under  the  word  pecunia;  but 
the  thing  found  must  have  a  commercial 
value ;  for  ancient  tombs  would  not  be  con- 
sidered a  treasure.  The  thing  must  have 
been  hidden  or  concealed  in  the  earth ;  and 
no  one  must  be  able  to  establish  his  right 
to  it.  It  must  be  found  by  a  pure  accident, 
and  not  in  consequence  of  search.  Dall. 
Diet.  Propriete,  art.  3,  s.  3. 

4.  According  to  the  French  law,  le 
tresor  est  toute  chose  cachee  ou  enfouie, 
sur  laquelle  personne  ne  peut  justifier  sa 
propriete,  et  qui  est  decouverte  par  le  pur 
effet  du  hasard.  Code  Civ.  716.  Vide  4 
Toull.  n.  34.  Vide,  generally,  20  Vin. 
Abr.  414 ;  7  Com.  Dig.  649 ;  1  Bro.  Civ. 
Law,  237;  1  Blackstone's  Comm.  295; 
Poth.  Traite"  du   Dr.  de  Propriete,  art.  4. 

TREASURER.  An  officer  entrusted 
with  the  treasures  or  money  either  of  a 
private  individual,  a  corporation,  a  company, 
or  a  state. 

2.  It  is  his  duty  to  use  ordinary  dili- 
gence in  the  performance  of  his  office,  and 
to  account  with  those  whose  money  he  has. 

Treasurer  of  the  mint.  An  officer 
created  by  the  act  of  January  18, 1837, 
whose  duties  are  prescribed  as  follows: 
The  treasurer  shall  receive  and  safely  keep 
all  moneys  which  shall  be  for  the  use  and 
support  of  the  mint ;  shall  keep  all  the  cur- 
rent accounts  of  the  mint,  and  pay  all 
moneys  due  by  the  mint,  on  warrants  from 
the  director.  He  shall  receive  all  bullion 
brought  to  the  mint  for  coinage  ;  shall  be 
the  keeper  of  all  bullion  and  coin  in  the 
mint,  except  while  the  same  is  legally  placed 
in  the  hands  of  other  officers,  and  shall,  on 
warrants  from  the  director,  deliver  all  coins 
struck  at  the  mint  to  the  persons  to  whom 
they  shall  be  legally  payable.  And  he  shall 
keep  regular  and  faithful  accounts  of  all  the 
transactions  of  the  mint,  in  bullion  and 
coins,  both  with  the  officers  of  the  mint  and 
the  depositors ;  and  shall  present,  quarter- 
yearly,  to  the  treasury  department  of  the 
United  States,  according  to  such  forms  as 
shall  be  prescribed  by  that  department,  an 
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account  of  the  receipts  and  disbursements 
of  the  mint,  for  the  purpose  of  being  ad- 
justed and  settled. 

2.  This  officer  is  required  to  give  bond 
to  the  United  States  with  one  or  more  sure- 
ties to  the  satisfaction  of  the  secretary  of 
the  treasury,  in  the  sum  of  ten  thousand 
dollars.  His  salary  is  two  thousand  dollars. 
.  Treasurer  of  the  United  States, 
government.  Before  entering  on  the  duties 
of  his  office,  the  treasurer  is  required  to 
give  bond  with  sufficient  sureties,  approved 
By  the  secretary  of  the  treasury  and  the 
first  comptroller,  in  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  payable  to  the 
United  States,  with  condition  for  the  faithful 
performance  of  the  duties  of  his  office,  and 
tor  the  fidelity  of  the  persons  by  him  em- 
ployed.    Act  of  2d  September,  1789,  s.  4. 

2.  His  principal  duties  are,  1.  To  re- 
ceive and  keep  the  moneys  of  the  United 
States,  and  disburse  the  same  by  warrants 
drawn  by  the  secretary  of  the  treasury, 
countersigned  by  the  proper  officer,  and  re- 
corded according  to  law.  Id.  s.  4.  2.  To 
take  receipts  for  all  moneys  paid  by  him. 
3.  To  render  his  account  to  the  comptroller 
quarterly,  or  oftener  if  required,  and  trans- 
mit a  copy  thereof,  when  settled,  to  the 
secretary  of  the  treasury.  4.  To  lay  before 
each  house,  on  the  third  day  of  each  session 
of  congress,  fair  and  accurate  copies  of  all 
accounts  by  him,  from  time  to  time,  rendered 
to  and  settled  with  the  comptroller,  and  a 
true  and  perfect  account  of  the  state  of  the 
treasury.  5.  To  submit  at  all  times,  to  the 
secretary  of  the  treasury  and  the  comptroller, 
or  either  of  them,  the  inspection  of  the 
moneys  in  his  hands.     Id.  s.  4. 

3.  His  compensation  is  three  thousand 
dollars  per  annum.  Act  of  20th  February, 
1804,  s.  1. 

TREASURY.  The  place  where  trea- 
sure is  kept ;  the  office  of  a  treasurer.  The 
term  is  more  usually  applied  to  the  public 
than  to  a  private  treasury.  Vide  Depart- 
ment of  the  Treasury  of  the  United  States. 

TREATY,  international  law.  A  treaty 
is  a  compact  made  between  two  or  more  in- 
dependent nations  with  a  view  to  the  public 
welfare ;  treaties  are  for  a  perpetuity,  or  for 
a  considerable  time.  Those  matters  which 
are  accomplished  by  a  single  act,  and  are  at 
once  perfected  in  their  execution,  are  called 
agreements,  conventions  and  pactions. 

2.  On  the  part  of  the  United  States, 
treaties  are  made  by  the  president,  by  and 
with  the  consent  of  the  senate,  provided  two- 


thirds  of  the  senators  present  concur.   Const, 
article  2,  s.  2,  n.  2. 

3.  No  state  shall  enter  into  any  treaty, 
alliance  or  confederation;  Const,  art.  1,  s. 
10,  n.  1 ;  nor  shall  any  state,  without  the 
consent  of  congress,  enter  into  any  agree- 
ment or  compact  with  another  state,  or  with 
a  foreign  power.  Id.  art.  1,  sec.  10,  n.  2  ; 
3  Story  on  the  Const.  §  1395. 

4.  A  treaty  is  declared  to  be  the  supreme 
law  of  the  land,  and  is  therefore  obligatory 
on  courts ;  1  Cranch,  R.  103 ;  1  Wash.  C. 
C.  R.  322;  1  Paine,  55;  whenever  it 
operates  of  itself  without  the  aid  of  a  legis- 
lative provision ;  but  when  the  terms  of  the 
stipulation  import  a  contract,  and  either  of 
the  parties  engages  to  perform  a  particular 
act,  the  treaty  addresses  itself  to  the 
political,  not  the  judicial  department,  and 
the  legislature  must  execute  the  contract 
before  it  can  become  a  rule  of  the  court.  2 
Pet.  S.  C.  Rep.  314.  Vide  Story  on  the 
Constitut.  Index,  h.  t.;  Serg.  Const  it.  Law, 
Index,  h.  t.;  4  Hall's  Law  Journal,  461 ; 
6  Wheat.  161 :  3  Dall.  199 ;  1  Kent,  Comm. 
165,  284. 

5.  Treaties  are  divided  into  personal  and 
real.  The  personal  relate  exclusively  to  the 
persons  of  the  contracting  parties,  such  as 
family  alliances,  and  treaties  guarantying 
the  throne  to  a  particular  sovereign  and  his 
family.  As  they  relate  to  the  persons  they 
expire  of  course  on  the  death  of  the  sovereign 
or  the  extinction  of  his  family.  Real  trea- 
ties relate  solely  to  the  subject-matters  of 
the  convention,  independently  of  the  persons 
of  the  contracting  parties,  and  continue  to 
bind  the  state,  although  there  may  be  changes 
in  its  constitution,  or  in  the  persons  of  its 
rulers.  Vattel,  Law  of  Nat.  b.  2,  c.  12,  $§ 
183-197. 

Treaty  of  peace.  A  treaty  of  peace  is 
an  agreement  or  contract  made  by  belliger- 
ent powers,  in  which  they  agree  to  lay  down 
their  arms,  and  by  which  they  stipulate  the 
conditions  of  peace,  and  regulate  the  manner 
in  which  it  is  to  be  restored  and  supported 
Vatt.  lib.  4,  c.  2,  69. 

TREBLE  COSTS,  remedies.  By  treble 
costs,  in  the  English  law,  is  understood, 
1st.  The  usual  taxed  costs.  2d.  Half  there- 
of. 3d.  Half  the  latter;  so  that  in  effect 
the  treble  costs  amount  only  to  the  taxed 
costs,  and  three-fourths  thereof.  1  Chitty, 
R.  137  ;  1  Chitt.  Pract.  27. 

2.  Treble  costs  are  sometimes  given  by 
statutes,  and  this  is  the  construction  put 
upon  them. 
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3.  In  Pennsylvania  the  rule  is  different ; 
when  an  act  of  assembly  gives  treble  costs, 
the  party  is  allowed  three  times  the  usual 
costs,  with  the  exception,  that  the  fees  of 
the  officers  are  not  to  be  trebled,  when  they 
are  not  regularly  or  usually  payable  by  the 
defendant*     2  Rawle,  It.  201. 

4.  And  in  New  York  the  directions  of 
the  statute  are  to  be  strictly  pursued,  and 
the  costs  are  to  be  trebled.  2  Dunl.  Pr. 
731. 

TREBLE  DAMAGES,  remedies.  In 
actions  arising  ex  contractu  some  statutes 
give  treble  damages ;  and  these  statutes  have 
been  liberally  construed  to  mean  actually 
treble  damages ;  for  example,  if  the  jury  give 
twenty  dollars  damages  for  a  forcible  entry, 
the  court  will  award  forty  dollars  more,  so  as 
to  make  the  total  amount  of  damages  sixty 
dollars.  4  B.  &  C.  154 ;  M'Clell.  Rep.  567. 

2.  The  construction  on  the  words  treble 
damages,  is  different  from  that  which  has 
been  put  on  the  words  treble  costs,  (q.  v.) 
Vide  6  S.  &  R.  288 ;  1  Browne,  R.  9 ;  1 
Cowen,  R.  160,  175, 176,  584;  8  Cowen, 
115. 

TREBUCKET.  The  name  of  an  engine 
of  punishment,  said  to  be  synonymous  with 
tumbrel,  (q.  v.) 

TREE.  A  woody  plant,  which  in  respect 
of  thickness  and  height  grows  greater  than 
any  other  plant. 

2.  Trees  are  part  of  the  real  estate  while 
growing,  and  before  they  are  severed  from 
the  freehold ;  but  as  soon  as  they  are  out 
down,  they  are  personal  property. 

3.  Some  trees  are  limber  trees,  while 
others  do  not  bear  that  denomination.  Vide 
Timber,  and  2  Bl.  Com.  281. 

4.  Trees  belong  to  the  owner  of  the  land 
where  they  grow,  but  if  the  roots  go  out  of 
one  man's  land  into  that  of  another,  or  the 
branches  spread  over  the  adjoining  estates, 
such  roots  or  branches  may  be  cut  off  by  the 
owner  of  the  land  into  which  they  thus  grow. 
Rolle's  R.  394 ;  3  Bulstr.  198 ;  Yin.  Ab. 
Trees,  E ;  and  tit.  Nuisance,  W  2,  pi.  3 ; 
8  Com.  Dig.  983 ;  2  Com.  Dig.  274 ;  10 
Vin.  Ab.  142 ;  20  Vin.  Ab.  415 ;  22  Vin. 
Ab.  583 ;  1  Supp.  to  Ves.  jr.  138 ;  2  Supp. 
to  Ves.  jr.  162,  448 ;  6  Ves.  109. 

5.  When  the  roots  grow  into  the  adjoin- 
ing land,  the  owner  of  such  land  may  law- 
fully claim  a  right  to  hold  the  tree  in  com- 
mon with  the  owner  of  the  land  where  it  was 
planted ;  but  if  the  branches  only  oversha- 
dow the  adjoining  land,  and  the  roots  do  not 
enter  it,  the  tree  wholly  belongs  to  the 


owner  of  the  estate  where  the  roots  grow. 

1  Swift's  Dig.  104 ;  1  Hill.  Ab.  6 ;  1  Ld. 
Raym.  737.  Vide  13  Pick.  R. 44 ;  1  Pick. 
R.  224;  4  Mass.  R.  266;  6  N.  H.  Rep. 
430 ;  3  Day,  476 ;  11  Co.  50 ;  Hob.  310 ; 

2  Rolle,  R.  141;  Moo.  &  Mai.  112;  11 
Conn.  R.  177 ;  7  Conn.  125 ;  8  East,  R. 
394 ;  5  B.  &  Aid.  600 ;  1  Chit.  Gen.  Pr. 
625 ;  2  Phil.  Ev.  138 ;  Gale  &  Wheat  on 
Easem.  210 ;  Code  Civ.  art.  671 ;  Pardee. 
TV.  des  Servitudes,  297  ;  Bro.  Ab.  Demand, 
20 ;  Dall.  Diet,  mot  Servitudes,  art.  3,  §  8 ; 
2  P.  Wms.  606 ;  Moor,  812 ;  Hob.  219 ; 
Plowd.  470 ;  5  B.  &  C.  897 ;  S.  C.  8  D.  & 
R.  651.  When  the  tree  grows  directly  on 
the  boundary  line,  so  that  the  line  passes 
through  it,  it  is  the  property  of  both  owners, 
whether  it  be  marked  as  a  boundary  or  not. 
12  N.  H.  Rep.  454. 

TRESAILE  or  TRESATLE,  domestic 
relations.  The  grandfather's  grandfather. 
1  Bl.  Com.  186. 

TRESPASS,  torts.  An  unlawful  act 
committed  with  violence,  vi  et  armis9  to  the 
person,  property  or  relative  rights  of  another. 
Every  felony  includes  a  trespass ;  in  common 
parlance,  such  acts  are  not  in  general  con- 
sidered as  trespasses,  yet  they  subject  the 
offender  to  an  action  of  trespass  after  his 
conviction  or  acquittal.    See  civil  remedy. 

2.  There  is  another  kind  of  trespass, 
which  is  committed  without  force,  and  is 
known  by  the  name  of  trespass  on  the  case. 
This  is  not  generally  known  by  the  name  of 
trespass.     See  Case. 

3.  The  following  rules  characterize  the 
injuries  which  are  denominated  trespasses, 
namely  :  1.  To  determine  whether  an  injury 
is  a  trespass,  due  regard  must  be  had  to  the 
nature  of  the  right  affected.  A  wrong  with 
force  can  only  be  offered  to  the  absolute 
rights  of  personal  liberty  and  security,  and 
to  those  of  property  corporeal;  those  of 
health,  reputation  and  in  property  incorpo- 
real, together  with  the  relative  rights  of 
persons,  are,  strictly  speaking,  incapable  of 
being  injured  with  violence,  because  the 
subject-matter  to  which  they  relate,  exists 
in  either  case  only  in  idea,  and  is  not  to  be 
seen  or  handled.  An  exception  to  this  rule, 
however,  often  obtains  in  the  very  instance 
of  injuries  to  the  relative  rights  of  persons ; 
and  wrongs  offered  to  these  last  are  frequent- 
ly denominated  trespasses,  that  is,  injuries 
with  force. 

4. — 2.  Those  wrongs  alone  are  charac- 
terized as  trespasses  the  immediate  conse- 
quences of  which  are  injurious  to  the  plain- 
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tiff;  if  the  damage  sustained  is  a  remote 
consequence  of  the  act,  the  injury  falls 
under  the  denomination  of  trespass  on  the 
case. 

5. — 3.  No  act  is  injurious  but  that  which 
is  unlawful ;  and,  therefore,  where  the  force 
applied  to  the  plaintiff's  property  or  person 
is  the  act  of  the  law  itself,  it  constitutes  no 
cause  of  complaint.  Hamm.  N.  P.  34;  2 
Phil.  Ev.  131 ;  Bao.  Abr.  h.  t. ;  15  East, 
R.  614 ;  Bout.  Inst.  Index,  h.  t.  As  to 
what  will  justify  a  trespass,  see  Battery. 

TRESPASS,  remedies.  The  name  of  an 
action,  instituted  for  the  recovery  of  da- 
mages, for  a  wrong  committed  against  the 
plaintiff,  with  immediate  force ;  as  an  assault 
and  battery  against  the  person ;  an  unlawful 
entry  into  his  land,  and  an  unlawful  in- 
jury with  direct  force  to  his  personal 
property.  It  does  not  lie  for  a  mere  non- 
feasance, nor  when  the  matter  affected  was 
not  tangible. 

2.  The  subject  will  be  considered  with 
regard,  1.  To  the  injuries  for  which  trespass 
may  be  sustained.  2.  The  declaration. 
3.  The  plea.     4.  The  judgment. 

3. — §  1.  This  part  of  the  subject  will  be 
considered  with  reference  to  injuries,  1.  To 
the  person.  2.  To  personal  property.  3.  To 
real  property.  4.  When  trespass  can  or  can- 
not be  justified  by  legal  proceedings. 

4. — 1.  Trespass  is  the  proper  remedy  for 
an  assault  and  battery,  wounding,  imprison- 
ment, and  the  like ;  and  it  also  lies  for  an 
injury  to  the  relative  rights  when  occasioned 
by  force;  as,  for  beating,  wounding,  and 
imprisoning  a  wife  or  servant,  by  which  the 
plaintiff  has  sustained  a  loss.  9  Co.  113 ; 
10  Co.  130.  Vide  Parties  to  actions;  Per 
quod,  and  1  Chit.  Pr.  37. 

5. — 2.  The  action  of  trespass  is  the  pro- 
per remedy  for  injuries  to  personal  property, 
which  may  be  committed  by  the  several  acts 
of  unlawfully  striking,  chasing,  if  alive,  and 
carrying  away  to  the  damage  of  the  plaintiff, 
a  personal  chattel,  1  Saund.  84,  n.  2,  3 ;  F. 
N.  B.  86 ;  Bro.  Trespass,  pi.  407 ;  Toll. 
Executors,  112;  Cro.  Jac.  362,  of  which 
another  is  the  owner  and  in  possession ;  but 
a  naked  possession  or  right  to  immediate 
possession,  is  a  sufficient  title  to  support 
this  action.  1  T.  R.  480 ;  and  see  8  John. 
R.  432;  7  John.  R.  535 ;  11  John.  R.  877; 
Cro.  Jac.  46 ;  1  Chit.  PI.  165. 

6. — 3.  Trespass  is  the  proper  remedy  for 
the  several  acts  of  breaking  through  an 
enclosure,  and  coming  into  contact  with  any 
corporeal  hereditament,  of  which  another  is 


the  owner  and  in  possession,  and  by  which 
a  damage  has  ensued.  There  is  an  ideal 
fence,  reaching  in  extent  upwards,  a  super- 
fine temz  usque  ad  ctzlum,  which  encircles 
every  man's  possessions,  when  he  is  owner 
of  the  surface,  and  downwards  as  far  as  his 
property  descends ;  the  entry,  therefore,  is 
breaking  through  this  enclosure,  and  this 
generally  constitutes,  by  itself,  a  right  of 
action.  The  plaintiff  must  be  the  owner, 
and  in  possession.  5  East,  R.  485 ;  9  John. 
R.  61 ;  12  John.  R.  183 ;  II  John.  R.  385 ; 
Id.  140 ;  8  Hill,  R.  26.  There  must  have 
been  some  injury,  however,  to  entitle  the 
plaintiff  to  recover,  for  a  man  in  a  balloon 
may  legally  be  said  to  break  the  close  of 
the  plaintiff,  when  passing  over  it,  as  he  is 
wafted  by  the  wind,  yet  as  the  owner's  pos- 
session is  not  by  that  act  incommoded,  tres- 
pass could  not  probably  be  maintained ;  yet, 
if  any  part  of  the  machinery  were  to  fall 
upon  the  land,  the  aeronaut  could  not  justify 
an  entry  into  it  to  remove  it,  which  proves 
that  the  act  is  not  justifiable.  19  John.  381 
But  the  slightest  injury,  as  treading  down 
the  grass,  is  sufficient.  Vide  1  Chit.  PI. 
173;  2  John.  R.  367;  9  John.  R.  113, 
377 ;  2  Mass.  R.  127 ;  4  Mass.  R.  266 ;  4 
John.  R.  150. 

7. — 4.  It  is  a  general  rule  that  when  the 
defendant  has  acted  under  regular  process 
of  a  court  of  competent  jurisdiction,  or  of  a 
single  magistrate  having  jurisdiction  of  the 
subject-matter,  it  is  a  sufficient  justification 
to  him ;  but  when  the  court  has  no  jurisdic- 
tion and  the  process  is  wholly  void,  the  de- 
fendant cannot  justify  under  it. 

8.  But  there  are  some  cases,  where  an 
officer  will  not  be  justified  by  the  warrant 
or  authority  of  a  court  having  jurisdiction. 
These  exceptions  are  generally  founded  on 
some  matter  of  public  policy  or  convenience ; 
for  example,  when  a  warrant  was  issued 
against  a  mail  carrier,  though  the  officer 
was  justified  in  serving  the  warrant,  he  was 
liable  to  an  indictment  for  detaining  such 
mail  carrier  under  the  warrant,  for  by  thus 
detaining  him,  he  was  guilty  of  "  wilfully 
obstructing  or  retarding  the  passage  of  the 
mail,  or  of  the  driver  or  carrier,"  contrary 
to  the  provisions  of  the  act  of  congress  of 
1825,  ch.  275,  s.  9.  8  Law  Rep.  77.  See 
•Ambassador;  Justification. 

9. — §  2.  The  declaration  should  contain 
a  concise  statement  of  the  injury  complained 
of,  whether  to  the  person,  personal  or  real 
property,  and  it  must  allege  that  the  injury 
was  committed  vi  et  amis  and  contra  pacem; 
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in  which  particulars  it  differs  from  a  declara- 
tion in  case.     See  Case,  remedies. 

10. — §  3.  The  general  issue  is  not  guilty. 
But  as  but  few  matters  can  be  given  in  evi- 
dence under  this  plea,  it  is  proper  to  plead 
special  matters  of  defence. 

11. — §  4.  The  judgment  is  generally  for 
the  damages  assessed  by  the  jury,  and  for 
costs.  When  the  judgment  is  for  the  de- 
fendant, it  is  that  he  recover  his  costs.  Vide 
Irregularity;  Regular  and  Irregular  process* 

Vide,  generally,  Bro.  Ab.  h.  t. ;  Nelson's 
Ab.  h.  t. ;  Bac.  Ab.  h.  t. ;  Dane's  Ab.  h.  t. ; 
Com.  Dig.  h.  t. ;  Yin.  Ab.  h.  t. ;  the  various 
American  and  English  Digests,  h.  t. ;  2  Phil. 
Ev.  131;  Ham.  N.  P.  33  to  265;  Chit.  Pr. 
Index,  h.  t. ;  Rose.  Civ.  Ev.  h.  t. ;  Stark. 
Ev.  h.  t. ;  Bouv.  Inst.  Index,  h.  t. 

Trespass  de  bonis  asportatis,  practice. 
The  action  brought  by  the  owner  of  goods 
for  unlawfully  taking  and  carrying  them 
away,  is  so  called.  This  action  will  lie  for 
taking  away  another's  goods,  even  though 
he  should  return  them,  because  by  such 
taking  he  has  deprived  the  owner  of  his 
right  to  enjoy  them.   1  Bouv.  Inst.  n.  3611. 

Trespass  on  the  case,  practice.  The 
technical  name  of  an  action,  instituted  for 
the  recovery  of  damages  caused  by  an  injury 
unaccompanied  with  force,  or  where  the  da- 
mages sustained  are  only  consequential.  See 
Case,  and  3  Bouv.  Inst.  n.  3482  to  3509. 

Trespass  quare  olausum  fregit,  prac- 
tice. This  is  the  name  of  a  remedy  which 
lies  to  recover  damages  when  the  defendant 
has  unlawfully  and  wrongfully  trespassed 
upon  the  real  estate  of  the  plaintiff. 

2.  This  action  must  be  brought  by  the 
tenant  in  possession,  for  the  injury  is  done 
to  his  possession.  A  remainder-man  or  re- 
versioner cannot  sustain  it. 

3.  As  the  injury  must  be  committed  to 
the  possession,  one  who  has  a  mere  incor- 
poreal right  cannot  maintain  this  action. 
4  Bouv.  Inst.  n.  3600. 

Trespass  vi  et  armis,  practice.  This 
is  the  remedy  brought  by  the  plaintiff  for 
an  immediate  injury  committed  with  force. 
It  is  distinguished  from  an  action  of  tres- 
pass on  the  case,  in  this,  that  in  the  latter 
the  injury  is  consequential,  and  not  com- 
mitted with  direct  force.  3  Bouv.  Inst.  n. 
2871,  3482;  4  Bouv.  Inst.  n.  3583. 

TRESPASSER.  One  who  commits  a 
trespass. 

2.  A  man  is  a  trespasser  by  his  own 
direct  act  when  he  acts  without  any  excuse ; 
or  he  may  be  a  trespasser  in  the  execution 


of  a  legal  process  in  an  illegal  manner ;  1 
Chit.  PI.  183;  2  John.  Cas.  27;  or  when 
the  court  has  no  jurisdiction  over  the  sub- 
ject-matter ;  when  the  court  has  jurisdiction 
but  the  proceeding  is  defective  and  void; 
when  the  process  has  been  misapplied,  as, 
when  the  defendant  has  taken  A's  goods  on 
an  execution  against  B ;  when  the  process 
has  been  abused;  1  Chit.  PL  1 83-1^7;  in 


all  these  cases  a  man  is  a  trespasser  ab  initio. 
And  a  person  capable  of  giving  his  assent 
may  become  a  trespasser,  by  an  act  subse- 
quent to  the  tort.  If,  for  example,  a  man 
take  possession  of  land  for  the  use  of  an- 
other, the  latter  may  afterwards  recognize 
and  adopt  the  act ;  by  so  doing,  he  places 
himself  in  the  situation  of  one  who  had  pre- 
viously commanded  it,  and  consequently  is 
himself  a  trespasser,  if  the  other  had  no 
right  to  enter,  nor  he  to  command  the  entry. 
4  Inst.  317 ;  Ham.  N.  P.  215.  Vide  1 
Rawle's  R.  121. 

TRET,  weights  and  measures.  An  al- 
lowance made  for  the  water  or  dust  that 
may  be  mixed  with  any  commodity.  It 
differs  from  tare.  (q.  v.) 

TRIAL,  practice.  The  examination  be- 
fore a  competent  tribunal,  according  to  the 
laws  of  the  land,  of  the  facts  put  in  issue  in 
a  cause,  for  the  purpose  of  determining  such 
issue.     4  Mason,  232. 

2.  There  are  various  kinds  of  trial,  the 
most  common  of  which  is 

Trial  by  jury.  To  insure  fairness  this 
mode  of  trial  must  be  in  public ;  it  is  con- 
ducted by  selecting  a  jury  in  the  manner 
prescribed  by  the  local  statutes,  who  must 
be  sworn  to  try  the  matter  in  dispute  ac- 
cording to  law,  and  the  evidence.  Evidence 
is  then  given  by  the  party  on  whom  rests  the 
onus  probandi  or  burden  of  the  proof;  as 
the  witnesses  are  called  by  a  party  they  are 
questioned  by  him,  and  after  they  have  been 
examined,  which  is  called  an  examination 
in  chief,  they  are  subject  to  a  cross-exami- 
nation by  the  other  party  as  to  every  part 
of  their  testimony.  Having  examined  all 
his  witnesses,  the  party  who  supports  the 
affirmative  of  the  issue  closes  ;  and  the  other 
party  then  calls  his  witnesses  to  explain  hi* 
case  or  support  his  part  of  the  issue ;  these 
are  in  the  same  manner  liable  to  a  cro$*- 
examination.  In  case  the  parties  should 
differ  as  to  what  is  to  be  given  in  evidence, 
the  judge  must  decide  the  matter,  and  his 
decision  is  conclusive  upon  the  parties  so  far 
as  regards  the  trial ;  but,  in  civil  cases,  a 
bill  of  exceptions  (q.  v.)  may  be  taken,  so 
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that  the  matter  may  be  examined  before 
another  tribunal.  When  the  evidence  has 
been  closed,  the  counsel  for  the  party  who 
supports  the  affirmative  of  the  issue,  then 
addresses  the  jury,  by  recapitulating  the 
evidence  and  applying  the  law  to  the  facts, 
and  showing  on  what  particular  points  he 
rests  his  case.  The  opposite  counsel  then 
addresses  the  jury,  enforcing  in  like  manner 
the  facts  and  the  law  as  applicable  to  his 
side  of  the  case ;  to  which  the  other  counsel 
has  a  right  to  reply.  It  is  then  the  duty 
of  the  judge  to  sum  up  the  evidence  and 
explain  to  the  jury  the  law  applicable  to  the 
case ;  this  is  called  his  charge,  (q.  v.)  The 
jurors  then  retire  to  deliberate  upon  their 
verdict,  and,  after  having  agreed  upon  it, 
they  come  into  court  and  deliver  it  in  public. 
In  case  they  cannot  agree  they  may,  in  cases 
of  necessity,  be  discharged ;  but,  it  is  said, 
in  capital  cases  they  cannot  be.  Very  just 
and  merited  encomiums  have  been  bestowed 
on  this  mode  of  trial,  particularly  in  crimi- 
nal cases.  Livingston's  Rep.  on  the  Plan 
of  a  Penal  Code,  13 ;  3  Story,  Const.  §  1773. 
The  learned  Duponceau  has  given  a  beauti- 
ful sketch  of  this  tribunal ;  "  twelve  invisi- 
ble judges,"  said  he,  "  whom  the  eye  of  the 
corrupter  cannot  see,  and  the  influence  of 
the  powerful  cannot  reach,  for  they  are 
nowhere  to  be  found,  until  the  moment 
when  the  balance  of  justice  being  placed  in 
their  hands,  they  hear,  weigh,  determine, 
pronounce,  and  immediately  disappear,  and 
are  lost  in  the  crowd  of  their  fellow  citi- 
zens." Address  at  the  opening  of  the  Law 
Academy  at  Philadelphia.  Vide,  generally, 
4  Com.  Dig.  783 ;  7  Id.  522 ;  21  Vin.  Ab. 
1 ;  Bac.  Ab.  h.  t. ;  1  Sell.  Pr.  405  j  4  Bl. 
Com.  ch.  27 ;  Chit.  Pr.  Index,  h.  t. ;  3  Bl. 
Com.  ch.  22 ;  15  Serg.  &  R.  61 ;  22  Vin. 
Ab.  h.  t.     See  Discharge  of  a  jury;  Jury. 

3.  Trial  by  certificate.  By  the  English 
law,  this  is  a  mode  of  trial  allowed  in  such 
cases  where  the  evidence  of  the  person  cer- 
tifying is  the  only  proper  criterion  of  the 
point  in  dispute.  For,  when  the  fact  in 
question  lies  out  of  the  cognizance  of  the 
court,  the  judges  must  rely  on  the  solemn 
averments  or  information  of  persons  in  such 
station,  as  affords  them  the  most  clear  and 
complete  knowledge  of  the  truth. 

4.  As  therefore  such  evidence,  if  given 
to  a  jury,  must  have  been  conclusive,  the 
law,  to  save  trouble  and  circuity,  permits 
the  fact  to  be  determined  upon  such  cer- 
tificate merely.  3  Bl.  Com.  333  ;  Steph. 
PI.  122. 


5.  Trial  by  the  grand  assise.  This  kind 
of  trial  is  very  similar  to  the  common  trial 
by  jury.  There  is  only  one  case  in  which  it 
appears  ever  to  have  been  applied,  and  there 
it  is  still  in  force. 

6.  In  a  writ  of  right,  if  the  defendant 
by  a  particular  form  of  plea  appropriate  to 
the  purpose,  (see  the  plea,  3  Chitty,  652,) 
denied  the  right  of  the  demandant,  as 
claimed,  he  had  the  option,  till  the  recent 
abolition  of  the  extravagant  and  barbarous 
method  of  wager  by  battel,  of  either  offer* 
ing  battel  or  putting  himself  on  the  grand 
assise,  to  try  whether  he  or  the  demandant 
"  had  the  greater  right."  The  latter  course 
he  may  still  take  ;  and,  if  he  does,  the  court 
award  a  writ  for  summoning  four  knights  to 
make  the  election  of  twenty  other  recogni- 
tors. The  four  knights  and  twolve  of  the 
recognitors  so  elected,  together  making  a 
jury  of  sixteen,  constitute  what  is  called 
the  grand  assise ;  and  when  assembled,  they 
proceed  to  try  the  issue,  or  (as  it  is  called 
in  this  case)  the  mise,  upon  the  question  of 
right.  The  trial,  as  in  the  case  of  a  com- 
mon jury,  may  be  either  at  the  bar  or  nisi 
prius  ;  and  if  at  nisi  prius,  a  nisi  prius  re- 
cord is  made  up  ;  and  the  proceedings  are 
in  either  case,  in  general,  the  same  as  where 
there  is  a  common  jury.  See  Wils.  R.  419, 
541 ;  1  Holt's  N.  P.  Rep.  657  ;  3  Chitty's 
PI.  635  ;  2  Saund.  45  e ;  1  Arch.  402. 
Upon  the  issue  or  mise  of  right,  the  wager 
of  battel  or  the  grand  assise  was,  till  the 
abolition  of  the  former,  and  the  latter  still 
is,  the  only  legitimate  method  of  trial ;  and 
the  question  cannot  be  tried  by  a  jury  in  the 
common  form.  1  B.  &  P.  192.  See  3  Bl. 
Com.  351. 

7.  Trial  by  inspection  or  examination. 
This  trial  takes  place  when  for  the  greater 
expedition  of  a  cause,  in  some  point  or  issue 
being  either  the  principal  question  or  arising 
collaterally  out  of  it,  being  evidently  the 
object  of  sense,  the  judges  of  the  court, 
upon  the  testimony  of  their  own  senses,  shall 
decide  the  point  in  dispute.  For  where  the 
affirmative  or  negative  of  a  question  is 
matter  of  such  obvious  determination,  it  is 
not  thought  necessary  to  summon  a  jury  to 
decide  it ;  who  are  properly  called  in  to  in- 
form the  conscience  of  the  court  in  respect 
of  dubious  facts,  and,  therefore,  when  the 
fact,  from  its  nature,  must  be  evident  to  the 
court  either  from  ocular  demonstration  or 
other  irrefragable  proof,  there  the  law  de- 
parts from  its  usual  resort,  the  verdict  of 
twelve  men,  and  relies  on  the  judgment 
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alone.  For  example,  if  a  defendant  pleads 
in  abatement  of  the  suit  that  the  plaintiff  is 
dead,  and  one  appears  and  calls  himself  the 
plaintiff,  which  the  defendant  denies ;  in  this 
case  the  judges  shall  determine  by  inspec- 
tion and  examination  whether  he  be  the 
Slain  tiff  or  not.  900.80;  3  Bl.  Com.  331; 
teph.  PL  123. 

8.  Judges  of  courts  of  equity  frequently 
decide  facts  upon  mere  inspection.  The 
most  familiar  examples  are  those  of  cases 
where  the  plaintiff  prays  an  injunction  on 
an  allegation  of  piracy  or  infringement  of  a 
patent  or  copyright.  5  Ves.  709 ;  12  Ves. 
270,  and  the  cases  there  cited.  And  see  2 
Atk.  141 ;  2  B.  A  0.  80 ;  4  Ves.  681 ;  2 
Buss.  B.  385 ;  1 V.  &  B.  67 ;  Cro.  Jao. 
280 ;  1  Ball.  166. 

9.  Trial  by  the  record.  This  trial  applies 
to  cases  where  an  issue  of  nul  tiel  record  is 
joined  in  any  action.  If,  on  one  side,  a  re- 
cord be  asserted  to  exist,  and  the  opposite 
party  deny  its  existence,  under  the  form  of 
traverse,  that  there  is  no  such  record  re- 
maining in  court,  as  alleged,  and  issue  be 
joined  thereon,  this  is  called  an  issue  of  nul 
tiel  record;  and  the  court  awards,  in  such 
case,  a  trial  by  inspection  and  examination 
of  the  record.  Upon  this  the  party  affirm- 
ing its  existence,  is  bound  to  produce  it  in 
court,  on  a  day  given  for  the  purpose,  and 
if  he  fail  to  do  so,  judgment  is  given  for  his 
adversary. 

10.  The  trial  by  record  is  not  only  in 
use  when  an  issue  of  this  kind  happens  to 
arise  for  decision,  but  it  is  the  only  legiti- 
mate mode  of  trying  such  issue,  and  the 
parties  cannot  put  themselves  upon  the 
country.     Steph.  PL  122 ;  2  Bl.  Com.  830. 

11.  Trial  by  wager  of  battel.  In  the 
old  English  law,  this  was  a  barbarous  mode 
of  trying  facts,  among  a  rude  people, 
founded  on  the  supposition  that  heaven 
would  always  interpose,  and  give  the  vic- 
tory to  the  champions  of  truth  and  inno- 
cence. This  mode  of  trial  was  abolished 
in  England  as  late  as  the  stat.  59  Geo.  III., 
c.  46,  A.  D.  1818.  It  never  was  in  force  in 
the  United  States.  See  8  BL  Com.  337  ; 
1  Hale's  Hist.  188 ;  see  a  modern  case,  1 
B.  &  A.  405. 

12.  Trial  by  wager  of  law.  This  mode 
of  trial  has  fallen  into  complete  disuse  ;  but 
in  point  of  law,  it  seems,  in  England,  to  be 
still  competent  in  most  cases  to  which  it 
anciently  applied.  The  most  important  and 
best  established  of  these  cases,  is,  the  issue 
of  nil  debet ,  arising  in  action  of  debt  on 


simple  contract,  or  the  issue  of  non  detinet, 
in  an  action  of  detinue.  In  the  declaration 
in  these  actions,  as  in  almost  all  others,  the 
plaintiff  concludes  by  offering  his  suit  (of 
which  the  ancient  meaning  was  followers  or 
witnesses,  though  the  words  are  now  retained 
as  mere  form,)  to  prove  the  truth  of  his 
claim.  On  the  other  hand,  if  the  defend- 
ant, by  a  plea  of  nil  debet  or  non  detinet, 
deny  the  debt  or  detention,  he  may  conclude 
by  offering  to  establish  the  truth  of  such 
plea,  "  against  the  plaintiff  and  his  suit,  in 
such  manner  as  the  court  shall  direct." 
Upon  this  the  court  awards  the  wager  of 
law  ;  Co.  Ent.  119  a ;  Lill.  Ent.  467  ;  3 
Chit.  PL  479 ;  and  the  form  of  this  pro- 
ceeding, when  so  awarded,  is  that  the  de- 
fendant brings  into  court  with  him  eleven 
of  his  neighbors,  and  for  himself,  makes 
oath  that  he  does  not  owe  the  debt  or  detain 
the  property  alleged ;  and  then  the  eleven 
also  swear  that  they  believe  him  to  speak 
the  truth  ;  and  the  defendant  is  then  enti- 
tled to  judgment.  3  BL  Com.  343  ;  Steph. 
PL  124.  Blackstone  compares  this  mode 
of  trial  to  the  canonical  purgation  of  the 
catholic  clergy,  and  to  the  decisory  oath  of 
the  civil  law.     See  Oath,  decisory. 

13.  Trial  by  witnesses.  This  species 
of  trial  by  witnesses,  or  per  testes,  is  without 
the  intervention  of  a  jury. 

14.  This  is  the  only  method  of  trial 
known  to  the  civil  law,  in  which  the  judge 
is  left  to  form  in  his  own  breast  his  sentence 
upon  the  credit  of  the  witnesses  examined ; 
but  it  is  very  rarely  used  in  the  common 
law,  which  prefers  the  trial  by  jury  in  almost 
every  instance. 

15.  In  England,  when  a  widow  brings  a 
writ  of  dower,  and  the  tenant  pleads  that 
the  tenant  is  not  dead,  this  being  looked 
upon  as  a  dilatory  plea,  is,  in  favor  of  the 
widow,  and  for  greater  expedition,  allowed 
to  be  tried  by  witnesses  examined  before 
the  judges;  and  so,  says  Finch,  shall  no 
other  case  in  our  law.  Finch's  Law,  428. 
But  Sir  Edward  Coke  mentions  others ;  as 
to  try  whether  the  tenant  in  a  real  action 
was  duly  summoned ;  or  the  validity  of  a 
challenge  to  a  juror  ;  so  that  Finch's  obser- 
vation must  be  confined  to  the  trial  of  direct 
and  not  collateral  issues.  And  in  every 
case,  Sir  Edward  Coke  lays  it  down,  that 
the  affirmative  must  be  proved  by  two  wit- 
nesses at  least.     3  BL  Com.  336. 

TBIAL  LIST.  A  list  of  cases  marked 
down  for  trial  for  any  one  term. 

TRIBUNAL.    The  seat  of  a  judge ;  the 
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place  where  he  administers  justice ;  but  by 
this  term  is  more  usually  understood  the 
whole  body  of  judges  who  oompose  a  juris- 
diction ;  sometimes  it  is  taken  for  the  juris- 
diction which  they  exercise. 

2.  This  term  is  Latin,  and  derives  its 
origin  from  the  elevated  seat  where  the 
tribunes  administered  justice. 

TRIBUTE.  A  contribution  which  is 
sometimes  raised  by  the  sovereign  from  his 
subject,  to  sustain  the  expenses  of  the  state. 
It  is  also  a  sum  of  money  paid  by  one  nation 
to  another  under  some  pretended  right. 
Wolff,  §  1145. 

TRINEPOS.  This  term  was  used  among 
the  Romans  to  denote  the  male  descendant 
in  the  sixth  degree  in  a  direct  line.  It  is 
still  employed  in  making  genealogical  tables. 

TRINITY  TERM,  Eng.  law.  One  of 
the  four  terms  of  the  courts ;  it  begins  on 
the  22d  day  of  May,  and  ends  on  the  12th 
of  June.  St.  11  O.  IV.,  and  1  W.  IV.,  c. 
70.     It  was  formerly  a  movable  term. 

TRIORS,  practice.  Persons  appointed 
according  to  law  to  try  whether  a  person 
challenged  to  the  favor  is  or  is  not  qualified 
to  serve  on  the  jury.  They  do  not  exceed 
two  in  number  without  the  consent  of  the 
prosecutor  and  defendant,  or  some  special 
case  is  alleged  by  one  of  them,  or  when 
only  one  juror  has  been  sworn  and  two 
triors  are  appointed  with  him.  Go.  Litt. 
158  a ;  Bac.  Ab.  Juries,  E  12. 

2.  Where  the  challenge  is  made  to  the 
first  juror,  the  court  will  appoint  two  indif- 
ferent persons  to  be  triors  ;  if  they  find  him 
indifferent  he  shall  be  sworn,  and  join  the 
triors  in  determining  the  next  challenge. 
But  when  two  jurors  have  been  found  im- 
partial and  have  been  sworn,  then  the  office 
of  the  triors  will  cease,  and  every  subse- 
quent challenge  will  be  decided  upon  by 
the  jurymen.  If  more  than  two  jurymen 
have  been  sworn,  the  court  may  assign  any 
two  of  them  to  determine  the  challenges. 
To  the  triors  thus  chosen  no  challenges  oan 
be  admitted. 

3.  The  following  oath  or  affirmation  is 
administered  to  them :  "  You  shall  well  and 
truly  try  whether  A  B,  the  juror  challenged, 
stands  indifferent  between  the  parties  to  this 
issue,  so  help  you  God;"  or  to  this  you 
affirm.  The  trial  then  proceeds  by  witnesses 
before  them;  and  they  may  examine  the 
juryman  challenged  on  his  voire  dire,  but 
he  cannot  be  interrogated  as  to  circum- 
stances which  may  tend  to  his  own  disgrace, 
discredit,  or  the  injury  of  his  character. 


The  finding  of  the  triors  is  final.  Being 
officers  of  the  court,  the  triors  may  be  pun- 
ished for  any  misbehaviour  in  their  office. 
Vide  2  Hale,  275 ;  4  Bl.  Com.  by  Chitty, 
353,  n.  8 ;  Tr.  per  Pais,  200 ;  1  Chit.  Cr. 
Law,  549,  450 ;  4  Harg.  St.  Tr.  740,  750 ; 
15  Serg.  &  Rawle,  156 ;  21  Wend.  509 ;  2 
Green,  195. 

TRIPARTITE.  Consisting  of  three 
parts,  as  a  deed  tripartite,  between  A  of  the 
first  part,  B  of  the  second  part,  and  C  of 
the  third  part. 

TRIPLICATION,  pleading.  This  was 
formerly  used  in  pleading  instead  of  rebut- 
ter.    1  Bro.  Civ.  Law,  469,  n. 

TRITAVUS.  The  male  ascendant  in 
the  sixth  degree  was  so  called  among  the 
Romans.  For  the  female  ascendant  in  the 
same  degree,  the  term  is  tritavia.  In  form- 
ing genealogical  tables  this  convenient  term 
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TRIUMVIRI  CAPITALES  or  TRE- 
VIRI  or  TRESVIRI,  Rom.  civ.  law. 
Officers  who  had  charge  of  the  prison, 
through  whose  intervention  punishments 
were  inflicted.  Sallust  in  Catalin.  They 
had  eight  lictors  to  execute  their  orders. 
Vicat,  ad  voc. 

TRIVIAL.  Of  small  importance.  It 
is  a  rule  in  equity  that  a  demurrer  will  lie 
to  a  bill  on  the  ground  of  the  triviality  of 
the  matter  in  dispute,  as  being  below  the 
dignity  of  the  court.  4  Bouv.  Inst.  n.  4237. 
See  Hopk.  R.  112 ;  4  John.  Ch.  183 ;  4 
Paige,  364. 

TRONAGE,  Engl.  law.  A  customary 
duty  or  toll  for  weighing  wool,  so  called 
because  it  was  weighed  by  a  common  trona, 
or  beam.    Fleta,  lib.  2,  o.  12. 

TROVER,  remedies.  Trover  signifies 
finding.  The  remedy  is  called  an  action  of 
trover ;  it  is  brought  to  recover  the  value 
of  personal  ohattels,  wrongfully  converted 
by  another  to  his  own  use ;  the  form  sup- 
posed that  the  defendant  might  have  ac- 
quired the  possession  of  the  property  law- 
folly,  namely,  by  finding,  but  if  he  did  not, 
by  bringing  the  action  the  plaintiff  waives 
the  trespass ;  no  damages  can  therefore  be 
recovered  for  the  taking,  all  must  be  for 
the  conversion.  17  Pick.  1 ;  Anthon, 
156;  21  Pick.  559 ;  7  Monr.  209  ;  1  Mete. 
172. 

2.  It  will  be  proper  to  consider  the 
subject  with  reference,  1.  To  the  thing  con- 
verted. 2.  The  plaintiff's  right.  3.  The 
nature  of  the  injury.  4.  The  pleadings. 
5.  The  verdict  and  judgment. 
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3. — 1.  The  property  affected  must  be 
some  personal  chattel ;  3  Serg.  &  Rawle, 
513 ;  and  it  has  been  decided  that  trover 
lies  for  title  deeds ;  2  Yeates,  R.  537 ;  and 
for  a  copy  of  a  record.  Hardr.  111.  Vide 
2  T.  R.  788 ;  2  Salk.  654 ;  2  New  Rep. 
170 ;  3  Campb.  417 ;  3  Johns.  R.  432 ;  10 
Johns.  R.  172 ;  12  Johns.  R.  484  ;  6  Mass. 
R.  394 ;  17  Serg.  &  Rawle,  285 ;  2  Rawle, 
R.  241.  Trover  will  be  sustained  for  ani- 
mals ferce  natural,  reclaimed.  Hugh.  Ab. 
Action  upon  the  case  of  Trover  and  Con- 
version, pi.  3.  But  trover  will  not  lie  for 
personal  property  in  the  custody  of  the  law, 
nor  when  the  title  to  the  property  can  be 
settled  only  by  a  peculiar  jurisdiction ;  as, 
for  example,  property  taken  on  the  high 
seas,  and  claimed  as  lawful  prize,  because 
in  such  case,  the  courts  of  admiralty  have 
exclusive  jurisdiction.  Cam.  &  N.  115, 
143 ;  but  see  14  John.  273.  Nor  will  it 
lie  where  the  property  bailed  has  been  lost 
by  the  bailee,  or  stolen  from  him,  or  been 
destroyed  by  accident  or  from  negligence ; 
case  is  the  proper  remedy.     2  Iredell,  98. 

4. — 2.  The  plaintiff  must  at  the  time 
of  the  conversion  have  had  a  property  in 
the  chattel  either  general  or  special ;  1 
Yeates,  R.  19 ;  3  S.  &  R.  509 ;  15  John. 
R.  205,  349  ;  16  John.  R.  159  ;  1  Humph. 
*  R.  199  ;  he  must  also  have  had  actual  pos- 
y  session  or  right  to  immediate  possession. 
The  person  who  has  the  absolute  or  general 
property  in  a  personal  chattel  may  support 
this  action,  although  he  has  never  had 
possession,  for  it  is  a  rule  that  the  general 
property  of  personal  chattels  creates  a  con- 
y  struotive  possession.  2  Saund.  47  a,  note 
1 ;  Bac.  Ab.  Trover,  C ;  4  Rawle,  R.  185. 
One  who  has  a  special  property,  which  con- 
sists in  the  lawful  custody  of  goods  with 
a  right  of  detention  against  the  general 
owner,  may  maintain  trover.  Story,  Bailm. 
§93n. 

5. — 3.  There  must  have  been  a  conver- 
sion, which  may  have  been  effected,  1st.  By 
the  wrongful  taking  of  a  personal  chattel. 
2d.  By  some  other  illegal  assumption  of 
ownership,  or  by  illegally  using  or  misusing 
it ;  or,  3d.  By  a  wrongful  detention.  Vide 
Conversion. 

6. — 4.  The  declaration  should  state  that 
the  plaintiff  was  possessed  of  the  goods 
(describing  them)  as  of  his  own  property, 
and  that  they  came  to  the  defendant's  pos- 
session by  finding ;  and  the  conversion  should 
be  properly  averred,  as  that  is  the  gist  of 
the  action.     It  is  not  indispensable  to  state 


the  price  or  value  of  the  thing  converted. 
2  Wash.  192.  See  2  Cowen,  592 :  13  S. 
&  R.  99 ;  3  Watts,  333 ;  1  Blackf.  51 ;  1 
South  211 ;  2  South.  509.  Vide  form,  2 
Chitty's  PL  370,  371.*  The  usual  plea  is 
not  guilty,  which  is  the  general  issue.  Bull. 
N.  P.  48. 

7. — 5.  The  verdict  should  be  for  the 
damages  sustained,  and  the  measure  of  such 
damages  is  the  value  of  the  property  at  the 
time  of  the  conversion,  with  interest.  17 
Pick.  1 ;  7  Monr.  209 ;  1  Mete.  172  ;  8  Port. 
R.  191 ;  2  Hill,  132 ;  8  Dana,  192.  The 
judgment,  when  for  the  plaintiff,  is  that  he 
recover  his  damages  and  costs ;  1  Chit.  PL 
157  ;  when  for  the  defendant,  the  judgment 
is  that  he  recover  his  costs. 

Vide,  generally,  1  Chit.  PL  147  to  157 : 
Chit.  Pr.  Index,  h.  t. ;  Bac.  Ab.  h.  t.; 
Dane's  Ab.  h.  t. :  Vin.  Ab.  h.  t. ;  Com. 
Dig.  Action  upon  the  case  upon  trover  ;  Id. 
Pleader,  2  I ;  Doct.  PL  494 ;  Amer.  Di- 
gests, h.  t. ;  Bouv.  Inst.  Index,  h.  t.  As 
to  the  evidence  to  be  given  in  actions  of 
trover,  see  Rose.  Civ.  Ev.  395  to  412. 

TROY  WEIGHT.  A  weight  less  pon- 
derous than  the  avoirdupois  weight,  in  the 
proportion  of  seven  thousand,  for  the  latter, 
to  five  thousand  seven  hundred  and  sixty, 
to  the  former.  Dane's  Ab.  Index,  h.  t. 
Vide  Weights. 

TRUCE,  intern,  law.  An  agreement  be- 
tween belligerent  parties,  by  which  they 
mutually  engage  to  forbear  all  acts  of  hos- 
tility against  each  other  for  some  time,  the 
war  still  continuing.  Burlamaqui's  N.  & 
P.  Law,  part  4,  c.  11,  §  1. 

2.  Truces  are  of  several  kinds :  general^ 
extending  to  all  the  territories  and  domi- 
nions of  both  parties ;  and  particular)  re- 
strained to  particular  places ;  as,  for  exam- 
ple, by  sea,  and  not  by  land,  &c.  Id.  part 
4,  c.  11,  §  5.  They  are  also  absolute,  in- 
determinate and  general;  or  limited  and 
determined  to  certain  things,  for  example, 
to  bury  the  dead.  lb.  idem.  Vide  1  Kent, 
Com.  159;  Com.  Dig.  Admiralty,  E  8; 
Bac.  Ab.  Prerogative,  D  4  ;  League;  Peace; 
War. 

TRUE   BILL,  practice.      These  words 
|  are  endorsed  on  a  bill  of  indictment,  when 
\  a  grand  jury,  after  having  heard  the  wit- 
|  nesses  for  the  government,  are  of  opinion, 
!  that  there  is  sufficient  cause  to  put  the  de- 
!  fendant  on  his  trial.    Formerly,  the  endorse- 
ment was  Billa  vera,  when  legal  proceedings 
were  in  Latin ;    it  is  still  the  practice  to 
write  on  the  back  of  the  bill  Ignoramus, 
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when  the  jury  do  not  find  it  to  he  a  true 
hill.     Vide  Grand  Jury. 

TRUST,  contracts,  devises.  An  equita- 
ble right,  title  or  interest  in  property,  real 
or  personal,  distinct  from  its  legal  owner- 
ship ;  or  it  is  a  personal  obligation  for  pay- 
ing, delivering  or  performing  anything, 
where  the  person  trusting  has  no  real  right 
or  security,  for  by  that  act  he  confides 
altogether  to  the  faithfulness  of  those  in- 
trusted. This  is  its  most  general  meaning, 
and  includes  deposits,  bailments,  and  the 
like.  In  its  more  technical  sense,  it  may 
be  defined  to  be  an  obligation  upon  a  per- 
son, arising  out  of  a  confidence  reposed  in 
him,  to  apply  property  faithfully,  and  ac- 
cording to  such  confidence.  Willis  on 
Trustees,  1 ;  4  Kent,  Com.  295  5  2  Fonb. 
Eq.  1 ;  1  Saund.  Uses  and  Tr.  6 ;  Coop. 
Eq.  PL  Introd.  27  ;  3  Bl.  Com.  431. 

2.  Trusts  were  probably  derived  from 
the  civil  law.  The  fidei  commissum,  (q.  v.) 
is  not  dissimilar  to  a  trust. 

3.  Trusts  are  either  express  or  implied. 
1st.  Express  trusts  are  those  which  are 
oreated  in  express  terms  in  the  deed,  writing 
or  will.  The  terms  to  create  an  express 
trust  will  be  sufficient,  if  it  can  be  fairly 
collected  upon  the  face  of  the  instrument 
that  a  trust  was  intended.  Express  trusts 
are  usually  found  in  preliminary  sealed 
agreements,  such  as  marriage  articles,  or 
articles  for  the  purchase  of  land ;  in  formal 
conveyances,  such  as  marriage  settlements, 
terms  for  years,  mortgages,  assignments  for 
the  payment  of  debts,  raising  portions  or 
other  purposes ;  and  in  wills  and  testaments, 
when  the  bequests  involve  fiduciary  interests 
for  private  benefit  or  public  charity ;  they 
may  be  created  even  by  parol.  6  Watts  cc 
Serg.  97. 

4. — 2d.  Implied  trusts  are  those  which, 
without  being  expressed,  are  deducible  from 
the  nature  of  the  transaction,  as  matters  of 
intent ;  or  which  are  superinduced  upon  the 
transaction  by  operation  of  law,  as  matters 
of  equity,  independently  of  the  particular 
intention  of  the  parties. 

5.  The  most  common  form  of  an  implied 
trust  is  where  property  or  money  is  deliver- 
ed by  one  person  to  another,  to  be  by  the 
latter  delivered  to  a  third  person.  These 
implied  trusts  greatly  extend  over  the  busi- 
ness and  pursuits  of  men :  a  few  examples 
will  be  given. 

6.  When  land  is  purchased  by  one  man 
in  the  name  of  another,  and  the  former  pays 
the  consideration  money,  the  land  will  in 


general  be  held  by  the  grantee  in  trust  for 
the  person  who  so  paid  the  consideration 
money.  Com.  Dig.  Chancery,  3  W  3 ;  2 
FonJ>l.  Eq.  book  2,  c.  5,  §  1,  note  a;  Story, 
Eq.  Jur.  §  1201. 

7.  When  real  property  is  purchased  out 
of  partnership  funds,  and  the  title  is  taken 
in  the  name  of  one  of  the  partners,  he  will 
hold  it  in  trust  for  all  the  partners.  7  Yes. 
jr.  453 ;  Montague  on  Partn.  97,  n. ;  Colly. 
Partn.  68. 

8.  When  a  contract  is  made  for  the  sale 
of  land,  in  equity  the  vendor  is  immediately 
deemed  a  trustee  for  the  vendee  of  the  es- 
tate; and  the  vendee,  a  trustee  for  the 
vendor  of  the  purchase  money ;  and  by  this 
means  there  is  an  equitable  conversion  of 
the  property.  1  Fonbl.  Eq.  book  1,  ch.  6, 
§  9,  note  t;  Story,  Eq.  Jur.  §§  789,  790, 
1212.  See  Conversion.  For  the  origin  of 
trusts  in  the  civil  law,  see  5  Toull.  Dr.  Civ. 
Fr.  liv.  3,  t.  2,  c.  1,  n.  18 ;  1  Brown's  Civ. 
Law,  190.  Vide  Resulting  Trusts.  See, 
generally,  Bouv.  Inst.  Index,  h.  t. 

TRUSTEE,  estates.  A  trustee  is  one 
to  whom  an  estate  has  been  conveyed  in 
trust. 

2.  The  trust  estate  is  not  subject  to  the 
specialty  or  judgment  debts  of  the  trustee, 
to  the  dower  of  his  wife,  or  the  curtesy  of 
the  husband  of  a  female  trustee. 

3.  With  respect  to  the  duties  of  trus- 
tees, it  is  held,  in  conformity  to  the  old  law 
of  uses,  that  pernancy  of  the  profits,  exe- 
cution of  estates,  and  defence  of  the  land, 
are  the  three  great  properties  of  a  trust,  so 
that  the  courts  of  chancery  will  compel 
trustees,  1.  To  permit  the  cestui  que  trust 
to  receive  the  rents  and  profits  of  the  land. 
2.  To  execute  such  conveyances,  in  accord- 
ance with  the  provisions  of  the  trust,  as  the 
cestui  que  trust  shall  direct.  3.  To  defend 
the  title  of  the  land  in  any  court  of  law  or 
equity.     Cruise,  Dig.  tit.  12,  c.  4,  s.  4. 

4.  It  has  been  judioiously  remarked  by 
Mr.  Justice  Story,  2  Eq.  Jur.  §  1267,  that 
in  a  great  variety  of  cases,  it  is  not  easy  to 
say  what  the  duty  of  a  trustee  is ;  and  that 
therefore,  it  often  becomes  indispensable  for 
him,  before  he  acts,  to  seek  the  aid  and 
direction  of  a  court  of  equity.  Fonbl.  Eq. 
book  2,  c.  7,  §  2,  and  note  c.  Vide  Yin. 
Ab.  tit.  Trusts,  0,  P,  Q,  R,  S,  T ;  Bouv. 
last.  Index,  h.  t. 

TRUSTEE  PROCESS,  practice.  In 
Massachusetts,  this  is  a  process  given  by 
statute,  in  imitation  of  the  foreign  attach- 
ment of  the  English  law. 
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2.  By  this  process,  a  creditor  may  at- 
tach any  property  or  credits  of  his  debtor 
in  the  hands  of  a  third  person.  This  third 
person  is,  in  the  English  law,  called  the 
garnishee;  in  Massachusetts,  he  is  the  trus- 
tee. White's  Dig.  tit.  148.  Yide  Attachment. 

TRUSTER.  He  who  creates  a  trust. 
A  convenient  term  used  in  the  laws  of  Soot- 
land.     1  Bell's  Com.  321,  5th  ed. 

TRUTH.     The  actual  state  of  things. 

2.  In  contracts,  the  parties  are  bound  to 
tell  the  truth  in  their  dealings,  and  a  devia- 
tion from  it  will  generally  avoid  the  con- 
tract; Newl.  on  Contr.  852-3;  2  Burr. 
1011 ;  3  Campb.  285 ;  and  even  conceal- 
ment, or  suppressio  veri,  will  be  considered 
fraudulent  in  the  contract  of  insurance.  1 
Marsh,  on  Ins.  464 ;  Peake's  N.  P.  0. 115 ; 
3  Campb.  154,  506. 

3.  In  giving  his  testimony,  a  witness  is 
required,  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth ;  for  the  object 
in  the  examination  of  matters  of  fact,  is  to 
ascertain  truth. 

4.  When  a  defendant  is  sued  civilly  for 
slander  or  a  libel,  he  may  justify  by  giving 
the  truth  in  evidence ;  but  when  a  criminal 
prosecution  is  instituted  by  the  common- 
wealth for  a  libel,  he  cannot  generally  justify 
by  giving  the  truth  in  evidence. 

5.  The  constitutions  of  several  of  the 
United  States  have  made  special  provisions 
in  favor  of  giving  the  truth  in  evidence  in 
prosecutions  for  libels,  under  particular 
circumstances.  In  the  constitutions  of  Penn- 
sylvania, Delaware,  Tennessee,  Kentucky, 
Ohio,  Indiana  and  Illinois,  it  is  declared, 
that  in  publications  for  libels  on  men  in  re- 
spect to  their  public  official  conduct,  the 
truth  may  be  given  in  evidence,  when  the 
matter  published  was  proper  for  public  in- 
formation. The  constitution  of  New  York 
declares,  that  in  all  prosecutions  or  indict- 
ments for  libels,  the  truth  may  be  given  in 
evidence  to  the  jury ;  and  if  it  shall  appear 
to  the  jury  that  the  matter  charged  as 
libelous,  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted.  By  constitutional 
provision  in  Mississippi  and  Missouri,  and 
by  legislative  enactment  in  New  Jersey, 
Arkansas,  Tennessee,  Act  of  1805,  o.  6; 
and  Vermont,  Rev.  Stat.  tit.  11,  c.  25,  s. 
68 ;  the  right  to  give  the  truth  in  evidence 
has  been  more  extended ;  it  applies  to  all 
prosecutions  or  indictments  for  libels,  with- 
out any  qualifications  annexed  in  restraint 
of  the  privilege.    Cooke  on  Def.  61. 


TUB,  measures.  In  mercantile  law,  a 
tub  is  a  measure  containing  sixty  pounds 
weight  of  tea ;  and  from  fifty-six  to  eighty- 
six  pounds  of  camphor.  Jacob's  Law 
Diet.  h.  t. 

TUB-MAN,  Eng.  law.  A  barrister  who 
has  a  pre-audience  in  the  Exchequer,  and 
also  one  who  has  a  particular  place  is  court, 
is  so  called. 

.    TUMBREL,  punishment.    A  species  of 
cart ;  according  to  Lord  Coke,  a  dung-cart. 

2.  This  instrument,  like  the  pillory,  was 
used  as  a  means  of  exposure ;  and  according 
to  some  authorities,  it  seems  to  have  been 
synonymous  with  the  trebucket  or  ducking 
stool.  1  Chit.  Cr.  Law,  797  ;  3  Inst.  219 ; 
12  Serg.  &  Rawle,  220.  Vide  Com.  Dig.  h. 
t. ;  Burn's  Just.  Pillory  and  Tumbrel. 

TUN,  measure.  A  vessel  of  wine  or  oil, 
containing  four  hogsheads. 

TURBART,  F/ig.  law.  A  right  to  dig 
turf;  an  easement. 

TURNKEY.  A  person  under  the  super- 
intendence of  a  jailor,  whose  employment  is 
to  open  and  fasten  the  prison  doors  and  to 
prevent  the  prisoners  from  escaping. 

2.  It  is  his  duty  to  use  due  diligence, 
and  he  may  be  punished  for  gross  neglect  or 
wilful  misconduct  in  permitting  prisoners 
to  escape. 

TURNPIKE.  A  public  road  paved  with 
stones  or  other  hard  substance. 

2.  Turnpike  roads  are  usually  made  by 
corporations  to  which  a  power  to  make  them 
has  been  granted.  The  grant  of  such  power 
passes  not  only  an  easement  for  the  road 
itself,  but  also  so  much  land  as  is  connected 
with  it ;  as,  for  instance,  for  a  toll  house 
and  a  cellar  under  it,  and  a  well  for  the  use 
of  the  family.  9  Pick.  R.  109.  A  turnpike 
is  a  public  highway,  and  a  building  erected 
before  the  turnpike  was  made,  though  upon 
a  part  out  of  the  travelled  path,  if  continued 
there  is  a  nuisance.  16  Pick.  R.  175.  Vide 
Road;  Street;  Way. 

TURPIS  CAUSA,  contracts.  A  base  or 
vile  consideration,  forbidden  by  law,  which 
makes  the  contract  void;  as  a  contract, 
the  consideration  of  which  is  the  future 
illegal  cohabitation  of  the  obligee  with  the 
obligor,  n 

TURPITUDE.  Everything  done  con- 
trary to  justice,  honesty,  modesty  or  good 
morals,  is  said  to  be  done  with  turpitude. 

TUTELAGE.  State  of  guardianship; 
the  condition  of  one  who  is  subject  to  the 
control  of  a  guardian. 

TUTOR,  civil  law.    A  person  who  has 
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been  lawfully  appointed  to  the  care  of  the 
person  and  property  of  a  minor. 

2.  By  the  laws  of  Louisiana  minors 
under  the  age  of  fourteen  years,  if  males, 
and  under  the  age  of  twelve  years,  if  females, 
are  both,  as  to  their  persons  and  their  estates, 
placed  under  the  authority  of  a  tutor.  Civ. 
Code,  art.  263.  Above  that  age,  and  until 
their  majority  or  emancipation,  they  are 
placed  under  the  authority  of  a  curator. 
Ibid. 

Tutor  alientts,  Eng.  law.  The  name 
given  to  a  stranger  who  enters  into  the 
lands  of  an  infant  within  the  age  of  fourteen, 
and  takes  the  profits. 

2.  He  may  be  called  to  an  account  by 
the  infant,  and  be  charged  as  guardian  in 
socage.  Litt.  s.  124 ;  Co.  Litt.  89  b,  90  a ; 
Hargr.  n.  1. 

Tutor  proprius.  The  name  given  to 
one  who  is  rightly  a  guardian  in  socage, 
in  contradistinction,  to  a  tutor  alienus. 
(q.  v.) 

TUTORSHIP.  The  power  which  an 
individual,  sui  juris,  has  to  take  care  of  the 
person  of  one  who  is  unable  to  take  care  of 
himself.  Tutorship  differs  from  curatorship, 
(q.  v.)  Vide  Pro-curator;  Pro-tutor;  Under- 
tutor. 

TUTRIX.  A  woman  who  is  appointed 
to  the  office  of  a  tutor. 

TWELVE  TABLES.  The  name  given 
to  a  code  of  Roman  laws,  commonly  called 
the  Law  of  the  Twelve  Tables,  (q.  v.) 

TWENTY  YEARS.  The  lapse  of  twenty 
years  raises  a  presumption  of  certain  facts, 
and  after  such  a  time,  the  party  against 
whom  the  presumption  has  been  raised,  will 
be  required  to  prove  a  negative  to  establish 
his  rights. 

2. — After  twenty  years  from  the  time 
it  became  due,  a  bond  will  be  presumed 
to  have  been  paid.  2  Cranoh,  180 ;  3  Day, 
289  ;  1  McCord,  145  ;  2  N.  &  McC.  160 ; 
1  Bay.  482  ;  9  Watts,  441 ;  2  Speers,  357. 
And  the  same  presumption  arises  that  a 
judgment  has  been  paid,  if  no  steps  have 
been  taken  by  the  plaintiff  for  twenty 
years  after  its  rendition.  3  Brev.  476 ;  5 
Conn.  1. 

3. — But  the  presumption  of  such  payment 
is  easily  rebutted,  by  showing  that  interest 
has  been  regnlarly  paid.  1  Bailey,  148 ; 
that  the  obligor  has  admitted  it  has  not 
been  paid ;  2  Hairing,  124 ;  9  N.  H.  Rep. 
398 ;  or  other  circumstances  calculated  to 
rebut  the  presumption.  The  proof  of  nets 
which  show  that  the  obligor  was  poor  and 
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not  likely  to  be  able  to  pay  the  debt,  is  not 
sufficient.     5  Verm.  236. 

4.  When  a  debt  is  payable  in  instalments 
and  secured  by  a  penal  bond,  the  presump- 
tion of  payment  arising  from  lapse  of  time 
applies  to  each  instalment  as  it  falls  due. 

3  Harring.  421. 

5.  By  the  English  act  of  limitation,  21 
Jac.  1,  c.  16,  the  period  during  which  a 
possessory  action  for  land  can  be  sustained 
is  fixed  at  twenty  years,  so  that  an  adverse 
possession  of  twenty  years  is  a  bar  to  an 
action  of  ejectment,  and  such  lapse  of  time 
gives  a  possessory  title  to  the  land.  This 
period  has  been  adopted  in  many  of  the 
states  of  the  Union,  but  there  has  been 
some  variation  in  others.  See  Limitation 
of  actions. 

6.  But  this  statute  did  not  affect  incor- 
poreal hereditaments,  which  remained  as 
before.  In  analogy  to  the  act  of  limitation 
the  courts  presumed  a  grant  after  twenty 
years  adverse  possession.  And  new  grants 
are  presumed  upon  proof  of  an  adverse, 
exclusive,  and  uninterrupted  enjoyment  of 
an  incorporeal  hereditament  at  the  end  of 
twenty  years.  And  the  burden  of  proving 
that  the  possession  was  adverse,  that  is, 
under  a  claim  of  title,  with  the  knowledge 
or  acquiescence  of  the  owner  of  the  land ; 
and  also  that  it  was  uninterrupted,  rests 
on  the  party  claiming  such  incorporeal  here- 
ditaments.    3  Kent,  441 ;  1  Cheves,  R.  2 ; 

4  Mason,  402  ;  2  Roll.  Ab.  269 ;  2  Ghreenl. 
Ev.  444. 

7.  The  time  of  enjoyment  of  a  former 
owner  who  is  in  privity  with  the  claimant, 
can,  in  general,  be  joined  to  his  own  in 
order  to  make  up  the  period  of  twenty  years, 
as  in  the  case  of  the  heir  and  ancestor,  of 
grantor  and  grantee.  9  Pick.  251.  But 
the  enjoyment  of  a  former  owner  whose 
title  has  escheated  to  the  state  by  forfeiture, 
cannot  be  added  to  the  time  of  the  enjoyment 
of  the  grantee  of  the  state.  2  Gfreenl.  Ev. 
§543. 

TYBURN  TICKET,  Eng.  law.  A  certi- 
ficate given  to  the  prosecutor  of  a  felon  to 
conviction,  is  so  called. 

2.  By  the  10  &  11  W.  m.,  c.  23,  the 
original  proprietor  or  first  assignee  of  such 
certificate  is  exempted  from  all  and  all 
manner  of  parish  and  ward  offices  within  the 
parish  or  ward  where  the  felony  shall  have 
been  committed.    Bac.  Ab.  Constable,  C. 

TYRANNY,  government.  The  violation 
of  those  laws  which  regulate  the  division 
and  the  exercises  of  the  sovereign  power 
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of  the  state.  It  is  a  violation  of  its  con- 
stitution. 

TYRANT,  government.  The  chief  ma- 
gistrate of  the  state,  whether  legitimate  or 
otherwise,  who  violates  the  constitution  to 
act  arbitrarily  contrary  to  justice.  Toull. 
tit.  prel.  n.  32. 

2.  The  term  tyrant  and  usurper  are 
sometimes  used  as  synonymous,  because 
usurpers  are  almost  always  tyrants ;  usurpa- 
tion is  itself  a  tyrannical  act,  but  properly 


speaking,  the  words  usurper  and  tyrant 
convey  different  ideas.  A  king  may  become 
a  tyrant,  although  legitimate,  when  he  acts 
despotically  ;  while  a  usurper  may  cease  to 
be  a  tyrant  by  governing  according  to  the 
dictates  of  justice. 

3.  This  term  is  sometimes  applied  to 
persons  in  authority  who  violate  the  laws 
and  act  arbitrarily  towards  others.  Vide 
Despotism. 


UBERRIMA  FIDES.  Perfect  good 
faith ;  abundant  good  faith. 

2.  This  phrase  is  used  to  express  that  a 
contract  must  be  made  in  perfect  good  faith, 
concealing  nothing ;  as  in  the  case  of  in- 
surance, the  insured  must  observe  the  most 
perfect  good  faith  towards  the  insurer.  1 
Story,  Eq.  Jur.  §  317  ;  3  Kent,  Com.  283, 
4th  ed. 

UKAAS,  or  UKASE.  The  name  of  a 
law  or  ordinance  emanating  from  the  czar 
of  Russia. 

ULLAGE,  com.  law.  When  a  cask  is 
gauged,  what  it  wants  of  being  full  is  called 
ullage. 

ULTIMAtUM.  The  last  proposition 
made  in  making  a  contract,  a  treaty,  and 
the  like ;  as,  the  government  of  the  United 
States  has  given  its  ultimatum,  has  made 
the  last  proposition  it  will  make  to  complete 
the  proposed  treaty.  The  word  also  means 
the  result  of  a  negotiation,  and  it  comprises 
the  final  determination  of  the  parties  con- 
cerned in  the  object  in  dispute. 

ULTIMUM  SUPPLICIUM.  The  last 
or  extreme  punishment;  the  penalty  of 
death. 

ULTIMUS  RaERES.  The  last  or  re- 
mote heir ;  the  lord.  So  called  in  contra- 
distinction to  the  kcsredes  proximus,  (q.  v.) 
and  the  haredes  remotiores.  (q.  v.)  Dalr. 
Feud.  Pr.  110. 

UMPIRAGE.  The  decision  of  an  um- 
pire. This  word  is  used  for  the  judgment 
of  an  umpire,  as  the  word  award  is  employed 
to  designate  that  of  arbitrators. 

UMPIRE.  A  person  selected  by  two  or 
more  arbitrators,  when  they  are  authorized 


to  do  so  by  the  submission  of  the  parties, 
and  they  cannot  agree  as  to  the  subject- 
matter  referred  to  them,  whose  duty  it  is  to 
decide  the  matter  in  dispute.  Sometimes 
the  term  is  applied  to  a  single  arbitrator, 
selected  by  the  parties  themselves.  Kyd 
on  Awards,  6,  75,  77 ;  Caldw.  on  Arb.  38  ; 
Dane's  Ab.  Index,  h.  t. ;  3  Yin.  Ab.  93 ; 
Com.  Dig.  Arbitrament,  F ;  4  Dall.  271, 
432 ;  4  Sco.  N.  S.  378 ;  Bouv.  Inst.  In- 
dex, h.  t. 

UNA  VOCE.  With  one  voice ;  unani- 
mously. 

UNALIENABLE.  The  state  of  a  thing 
or  right  which  cannot  be  sold. 

2.  Things  which  are  not  in  commerce, 
as  public  roads,  are  in  their  nature  unalien- 
able. Some  things  are  unalienable,  in  con- 
sequence of  particular  provisions  in  the  law 
forbidding  their  sale  or  transfer,  as  pensions 
granted  by  the  government.  The  natural 
rights  of  life  and  liberty  are  unalienable. 

UNANIMITY.  The  agreement  of  all 
the  persons  concerned  in  a  thing  in  design 
and  opinion. 

2.  Generally  a  simple  majority  (q.  v.) 
of  any  number  of  persons  is  sufficient  to  do 
such  acts  as  the  whole  number  can  do ;  for 
example,  a  majority  of  the  legislature  can 
pass  a  law :  but  there  are  some  cases  in 
which  unanimity  is  required ;  for  example, 
a  traverse  jury,  composed  of  twelve  indi- 
viduals, cannot  decide  an  issue  submitted 
to  them,  unless  they  are  unanimous. 

UNCERTAINTY.  That  which  is  un- 
known or  vague.     Vide  Certainty. 

UNCONDITIONAL.  That  which  is 
without  condition ;  that  which  must  be  per- 
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formed  without  regard  to  what  has  happened 
or  may  happen. 

Unconditional  contbaot,  contracts. 
One  whioh  does  not  depend  upon  any  con- 
dition whatever.     1  Bouv.  Inst.  n.  780. 

UNCONSCIONABLE  BARGAIN,  con- 
tracts. A  contract  which  no  man  in  his 
senses,  not  under  delusion,  would  make,  on 
the  one  hand,  and  whioh  no  fair  and  honest 
man  would  accept,  on  the  other.  4  Bouv. 
Inst.  n.  3848. 

UNCONSTITUTIONAL.  That  which 
is  contrary' to  the  constitution. 

2.  When  an  act  of  the  legislature  is  re- 
pugnant or  contrary  to  the  constitution,  it 
is,  ipso  facto,  void.  2  Pet.  R.  522 ;  12 
Wheat.  270 ;  3  Dall.  286  ;  4  Dall.  18. 

3.  The  courts  have  the  power,  and  it 
is  their  duty,  when  an  act  is  unconstitu- 
tional, to  declare  it  to  be  so  ;  but  this  will 
not  be  done  except  in  a  clear  case  ;  and,  as 
an  additional  guard  against  error,  the  su- 
preme court  of  the  United  States  refuses  to 
take  up  a  case  involving  constitutional  ques- 
tions, when  the  court  is  not  full.  9  Pet.  85. 
Vide  6  Cranch,  128  ;  1  Binn.  419 ;  5  Binn. 
355 ;  2  Pennsyl.  184 ;  3  S.  &  R.  169 ;  7 
Pick.  466 ;  13  Pick.  60  ;  2  Yeates,  493 ;  1 
Virg.  Cas.  20;  1  Blackf.  206;  6  Rand. 
245 ;  1  Murph.  58  ;  Harper,  385 ;  1  Breese, 
209 ;  Pr.  Dec.  64,  89 ;  1  Rep.  Cons.  Ct. 
267  ;  1  Car.  Law  Repos.  246 ;  4  Munr.  43 ; 
5  Hayw.  271 ;  1  Cowen,  550 ;  1  South. 
192;  2  South.  466;  7  N  H.  Rep.  65, 
66;  1  Chip,  237,  257;  10  Conn.  522; 
7  Gill  &  John.  7 ;  2  Litt.  90 ;  3  Desaus. 
476. 

UNCORB  PRIT,  pleading.  This  bar- 
barous phrase  of  old  French,  whioh  is  the 
same  with  encore  prit,  yet  ready,  is  used  in 
a  plea  in  bar  to  an  action  of  debt  on  a 
bond  due  at  a  day  past ;  when  the  defendant 
pleads  a  tender  on  the  day  it  became  due, 
and  adds  that  he  is  uncore  prit,  still  ready 
to  pay  the  same.  3  Bl.  Com.  303 ;  Doot. 
PI.  526 ;  Bane's  Ab.  Index,  h.  t.  Vide 
tout  temps  prist. 

UNDE  NIHIL  HABET.  Of  whioh 
she  has  nothing.  When  no  dower  had  been 
assigned  to  the  widow  during  the  time  pre- 
scribed by  law,  she  could,  at  common  law, 
sue  out  a  writ  of  dower  unde  nihil  habet. 
3  Bl.  Com.  183. 

UNDERLEASE,  contracts.  An  aliena- 
tion by  a  tenant  of  a  part  of  his  lease, 
reserving  to  himself  a  reversion  ;  it  differs 
from  an  assignment,  which  is  a  transfer  of 
all  the  tenant's  interest  in  the  lease.  3  Wils. 


234 ;  S.  C.  Bl.  Rep.  766.  And  even  a  con- 
veyance of  the  whole  estate  by  the  lessee, 
reserving  to  himself  the  rent,  with  a  power 
of  reentry  for  non-payment,  was  held  to  be, 
not  an  assignment,  but  an  underlease.  Str. 
405.  In  Ohio  it  has  been  decided  that  the 
transfer  of  only  a  part  of  the  lands,  though 
for  the  whole  term,  is  an  underlease ;  2  Ohio, 
R.  216 ;  in  Kentucky,  such  a  transfer,  on 
the  contrary,  is  considered  as  an  assignment. 

4  Bibb.  R.  538. 

2.  In  leases  there  is  frequently  intro- 
duced a  covenant,  on  the  part  of  the  lessee, 
that  he  will  not  underlet  the  premises,  nor 
assign  the  lease.  This  refers  to  the  volun- 
tary act  of  the  tenant,  and  the  covenant  is 
not  broken  when  the  lease  is  transferred 
without  any  act  on  his  part ;  as,  if  it  be  sold 
by  the  sheriff  on  execution,  or  by  assignees 
in  bankruptcy,  or  by  an  executor.  8  T.  R. 
57 ;  3  M.  &  S.  353 ;  1  Ves.  295. 

3.  The  underlessor  has  a  right  to  dis- 
train for  the  rent  due  to  him,  which  the 
assignor  of  a  lease  has  not.  The  under- 
lessee  is  not  liable  personally  to  the  original 
lessor,  nor  is  his  property  subject  to  his  claim 
for  rent  longer  than  while  it  is  on  the  leased 
premises,  when  it  may  be  distrained  upon. 
The  assignee  of  the  lessee  stands  in  a  dif- 
ferent situation.  He  is  liable  to  an  action 
by  the  landlord  or  his  assignee  for  the  rent, 
upon  the  ground  of  privity  of  estate.  1  Hill. 
Ab.  125,  6  ;  4  Kent,  Com.  95 ;  9  Pick.  R. 
52 ;  14  Mass.  487 ;  5  Watts,  R.  184.  Vide 
2  Bl.  R.  766  ;  3  Wils.  234 ;  4  Campb.  73 ; 
Bouv.  Inst.  Index,  tit.  Underletting.  Vide 
Estate  for  years;  Lease;  Lessee;  Notice  to 
quit)  Tenant  for  years. 

UNDER-SHERIFF.  A  deputy  of  a 
sheriff.  The  principal  is  called  high-sheriff, 
and  the  deputy  the  under-sheriff.  Vide  1 
Phil.  Ev.  Index,  h.  t. 

UNDER-TENANT.  One  who  holds  by 
virtue  of  an  underlease,  (q.  v.)  See  Sub- 
tenant, 

UNDERTAKING,  contracts.  An  en- 
gagement by  one  of  the  parties  to  a  contract 
to  the  other,  and  not  the  mutual  engage- 
ment of  the  parties  to  each  other ;  a  promise. 

5  East,  R.  17;  2  Leon.  224,  5 ;  4  B.  &  A. 
595. 

UNDERTOOK.     Assumed;  promised. 

2.  This  is  a  technical  word  whioh  ought 
to  be  inserted  in  every  declaration  of  as- 
sumpsit, charging  that  the  defendant  under- 
took to  perform  the  promise  which  is  the 
foundation  of  the  suit ;  and  this  though  the 
promise  be  founded  on  a  legal  liability,  or 
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would  be  implied  in  evidence.     Bao.  Ab. 
Assumpsit,  F  ;  1  Chit.  PL  88,  note  p. 

UNDER-TUTOR,  law  of  Louisiana.  In 
every  tutorship,  there  shall  be  an  under- 
tutor,  whom  it  shall  be  the  duty  of  the 
judge  to  appoint  at  the  time  letters  of 
tutorship  are  certified  for  the  tutor. 

2.  It  is  the  duty  of  the  under-tutor  to 
act  for  the  minor,  whenever  the  interest  of 
the  minor  is  in  opposition  to  the  interest  of 
the  tutor.  Civil  Code,  art.  300,  301 ;  1 
N.  S.  462 ;  9  M.  R.  648 ;  11  L.  R.  189 ; 
Poth.  Des  Personnes,  partie  prem.  tit. 
6,  s.  5,  art.  2.  Vide  Pro-curator;  Pro- 
tutor.  

UNDERWRITER,  insurances.  One 
who  signs  a  policy  of  insurance,  by  which 
he  becomes  an  insurer. 

2.  By  this  act  he  places  himself,  as  to 
his  responsibility,  in  the  place  of  the  insured. 
He  may  cause  a  re-insurance  (q.  v.)  to  be 
made  for  his  benefit ;  and  it  is  his  duty  to 
act  with  good  faith,  and,  without  quibbling, 
to  pay  all  just  demands  against  him  for 
losses.     Marsh.  Ins.  45. 

UNDIVIDED.  That  which  is  held  by  the 
same  title  by  two  or  more  persons,  whether 
their  rights  are  equal,  as  to  value  or  quan- 
tity, or  unequal. 

2.  Tenants  in  common,  joint-tenants, 
and  partners,  hold  an  undivided  right  in 
their  respective  properties,  until  partition 
has  been  made.  The  rights  of  each  owner 
of  an  undivided  thing  extends  over  the  whole 
and  every  part  of  it,  totum  in  toto,  et  totum 
in  qualibet  parte.  Vide  Partition;  Per  my 
et  per  tout. 

UNICA  TAXATIO,  practice.  The  an- 
cient language  of  a  special  award  of  venire, 
where  of  several  defendants,  one  pleads, 
and  one  lets  judgment  go  by  default,  where- 
by the  jury,  who  are  to  try  and  assess 
damages  on  the  issue,  are  also  to  assess 
damages  against  the  defendant  suffering 
judgment  by  default.     Lee's  Diet.  h.  t. 

UNILATERAL  CONTRACT,  civil  law. 
When  the  party  to  whom  an  engagement  is 
made,  makes  no  express  agreement  on  his 
part,  the  contract  is  called  unilateral,  even 
in  oases  where  the  law  attaches  certain  ob- 
ligations to  his  acceptance.  Civ.  Code  of 
Lo.  art.  1758.  Code  Nap.  1103.  A  loan 
of  money,  and  a  loan  for  use,  are  of  this 
kind.  Poth.  Obi.  part  1,  c.  1,  s.  1,  art.  2  ; 
Lee.  Elemen.  §  781. 

UNINTELLIGIBLE.  That  which  can- 
not be  understood. 

2.     When  a  law,  a  contract,  or  will,  is 


unintelligible,  it  has  no  effect  whatever. 
Vide  Construction,  and  the  authorities  there 
referred  to. 

UNIO  PROLIUM.  A  species  of  adop- 
tion used  among  the  Germans ;  it  signifies 
union  of  descent.  It  takes  place  when  a 
widower,  having  children,  marries  a  widow, 
who  also  has  children.  These  parents  then 
agree  that  the  children  of  both  marriages 
shall  have  the  rights  to  their  succession,  as 
those  which  may  be  the  fruits  of  their  mar- 
riage.    Lee.  Elem.  6  187. 

UNION.  By  this  word  is  understood 
the  United  States  of  America ;  as,  all  good 
citizens  will  support  the  Union. 

UNITED  STATES  OF  AMERICA. 
The  name  of  this  country.  The  United 
States,  now  thirty-one  in  number,  are  Ala- 
bama, Arkansas,  Connecticut,  Delaware, 
Florida,  Georgia,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  Mis- 
souri, New  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee, 
Texas,  Vermont,  Virginia,  Wisconsin,  and 
California. 

2.  The  territory  of  which  these  states 
are  composed  was  at  one  time  dependent 
generally  on  the  crown  of  Great  Britain, 
though  governed  by  the  local  legislatures  of 
the  country.  It  is  not  within  the  plan 
of  this  work  to  give  a  history  of  the  colonies ; 
on  this  subject  the  reader  is  referred  to 
Kent's  Com.  sect.  10 ;  Story  on  the  Consti- 
tution, Book  1 ;  8  Wheat.  Rep.  543  ;  Mar- 
shall, Hist.  Colon. 

3.  The  neglect  of  the  British  govern- 
ment to  redress  grievances  which  had  been 
felt  by  the  people,  induced  the  colonies  to 
form  a  closer  connexion  than  their  former 
isolated  state,  in  the  hopes  that  by  a  union 
they  might  procure  what  they  had  sepa- 
rately endeavored  in  vain  to  obtain.  In 
1774,  Massachusetts  recommended  that  a 
congress  of  the  colonies  should  be  assembled 
to  deliberate  upon  the  state  of  public  affairs ; 
and  on  the  fourth  of  September  of  the  fol- 
lowing year,  the  delegates  to  such  a  con- 
gress assembled  in  Philadelphia.  Connec- 
ticut, Delaware,  Maryland,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  and  Virginia,  were 
represented  by  their  delegates;  Georgia 
alone  was  not  represented.  This  congress, 
thus  organized,  exercised  de  facto  and  de 
jure,  a  sovereign  authority,  not  as  the  dele- 
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gated  agents  of  the  governments  de  facto 
of  the  colonies,  bat  in  virtue  of  the  original 
powers  derived  from  the  people.  This, 
which  was  called  the  revolutionary  govern- 
ment, terminated  only  when  superseded  by 
the  confederated  government  under  the 
articles  of  confederation,  ratified  in  1781. 
Serg.  on  the  Const.  Intr.  7,  8. 

4.  The  state  of  alarm  and  danger  in 
which  the  colonies  then  stood  induced  the 
formation  of  a  second-  congress.  The  dele- 
gates, representing  all  the  states,  met  in 
May,  1775.  This  congress  put  the  country 
in  a  state  of  defence,  and  made  provisions 
for  carrying  on  the  war  with  the  mother 
country;  and  for  the  internal  regulations 
of  which  they  were  then  in  need ;  and  on 
the  fourth  day  of  July,  1776,  adopted  and 
issued  the  Declaration  of  Independence, 
(q.  v.)  The  articles  of  confederation,  (q.  v.) 
adopted  on  the  first  day  of  March,  1781,  1 
Story  on  the  Const.  §  225  ;  1  Kent's  Comm. 
211,  continued  in  force  until  the  first  Wed- 
nesday in  March,  1789,  when  the  present 
constitution  was  adopted.     5  Wheat.  420. 

5.  The  United  States  of  America  are  a 
corporation  endowed  with  the  capacity  to 
sue  and  be  sued,  to  convey  and  receive  pro- 
perty. 1  Marsh.  Deo.  177, 181.  But  it 
is  proper  to  observe  that  no  suit  can  be 
brought  against  the  United  States  without 
authority  of  law. 

6.  The  states,  individually,  retain  all 
the  powers  which  they  possessed  at  the  for- 
mation of  the  constitution,  and  which  have 
not  been  given  to  congress,  (q.  v.) 

7.  Besides  the  states  which  are  above 
enumerated,  there  are  various  territories, 
(q.  v.)  which  are  a  species  of  dependencies 
of  the  United  States.  ,  New  states  may  be 
admitted  by  congress  into  this  union ;  but 
no  new  state  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  state, 
nor  any  state  be  formed  by  the  junction  of 
two  or  more  states,  or  parts  of  states,  with- 
out the  consent  of  the  legislatures  of  the 
states  concerned,  as  well  as  of  congress. 
Const,  art.  4,  s.  3.  And  the  United  States 
shall  guaranty  to  every  state  in  this  union, 
a  republican  form  of  government.  Id.  art. 
4,  s.  4. 

See  the  names  of  the  several  states ;  and 
Constitution  of  the  United  States. 

UNITY,  estates.  An  agreement  or  co- 
incidence of  certain  qualities  in  the  title  of 
a  joint  estate  or  an  estate  in  common. 

2.  In  a  joint  estate  there  must  exist 
four  unities ;  that  of  interest,  for  a  joint- 


tenant  cannot  be  entitled  to  one  period  of 
duration  or  quantity  of  interest  in  lands, 
and  the  other  to  a  different ;  one  cannot  be 
tenant  for  life,  and  the  other  for  years  :  that 
of  title,  and  therefore  their  estate  must  be 
created  by  one  and  the  same  act ;  that  of 
time,  for  their  estates  must  be  vested  at  one 
and  the  same  period,  as  well  as  by  one  and 
the  same  title  ;  and  lastly,  the  unity  of  pos- 
session: hence  jointrtenants  are  seised  per 
my  et  per  tout,  or  by  the  half  or  moiety  and 
by  all:  that  is,  each  of  them  has  an  entire 
possession,  as  well  of  every  parcel  as  of  the 
whole.  2  Bl.  Com.  179-182;  Co.  Litt. 
188. 

3.  Coparceners  must  have  the  unities 
of  interest,  title,  and  possession. 

4.  In  tenancies  in  common,  the  unity  of 
possession  is  alone  required.  2  Bl.  Com. 
192;  2  Bouv.  Inst.  n.  1861-83.  Vide 
Estate  in  Common;  Estate  in  Joint-tenancy; 
Joint-tenants;  Tenant  in  Common;  Tenants, 
Joint. 

UNITY  OF  POSSESSION.  This  term 
is  used  to  designate  the  possession  by  one 
person  of  several  estates  or  rights.  For 
example,  a  right  to  an  estate  to  which  an 
easement  is  attached,  or  the  dominant  estate, 
and  to  an  estate  which  an  easement  encum- 
bers, or  the  servient  estate,  in  such  case  the 
easement  is  extinguished.  3  Mason,  Rep. 
172 ;  Popb.  166 ;  Latch,  153 ;  and  vide  Cro. 
Jac.  121.  But  a  distinction  has  been  made 
between  a  thing  that  has  being  by  pre- 
scription, and  one  that  has  its  being  ex  jure 
natures;  in  the  former  case  unity  of  pos- 
session will  extinguish  the  easement ;  in  the 
latter,  for  example,  the  case  of  a  water 
course,  the  unity  will  not  extinguish  it 
Poth.  166. 

2.  By  the  civil  code  of  Louisiana,  art. 
801,  every  servitude  is  extinguished,  when 
the  estate  to  which  it  is  due,  and  the  estate 
owing  it,  are  united  in  the  same  hands. 
But  it  is  necessary  that  the  whole  of  the  two 
estates  should  belong  to  the  same  proprietor ; 
for  if  the  owner  of  one  estate  only  acquires 
the  other  in  part  or  in  common  with  another 
person,  confusion  does  not  take  effect.  Yide 
Merger. 

UNIVERSAL  LEGACY.  A  term  used 
among  civilians.  An  universal  legacy  is  a 
testamentary  disposition,  by  which  the  tes- 
tator gives  to  one  or  several  persons  the 
whole  of  the  property  which  he  leaves  at  his 
decease.  Civil'  Code  of  Lo.  art.  1599 ; 
Code  Civ.  art.  1003  ;  Poth.  Donations  tee- 
tamentaires,  c.  2,  sect.  1,  §  2. 
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UNIVERSAL  PARTNERSHIP.  The 
name  of  a  species  of  partnership  by  which 
all  the  partners  agree  to  put  in  common  all 
their  property,  universorum  bonorum,  not 
only  what  they  then  have,  but  also  what' 
they  shall  acquire.  Poth.  Da  Contr.  de 
Societe,  n.  29. 

2.  In  Louisiana,  universal  partnerships 
are  allowed,  but  property  which  may  accrue 
to  one  of  the  parties,  after  entering  into  the 
partnership,  by  donation,  succession,  or 
legacy,  does  not  become  common  stock,  and 
any  stipulation  to  that  effect,  previous  to 
the  obtaining  the  property  aforesaid,  is  void. 
Civ.  Code,  art.  2800. 

UNIVERSITY.  The  name  given  to 
certain  societies  or  corporations  which  are 
seminaries  of  learning  where  youth  are  sent 
to  finish  their  education.  Among  the 
civilians  by  this  term  is  understood  a  cor- 
poration. 

UNJUST.  That  which  is  done  against 
the  perfect  rights  of  another ;  that  which  is 
against  the  established  law ;  that  which  is 
opposed  to  a  law  which  is  the  test  of  right 
and  wrong.  1  Toull.  tit.  prel.  n.  5 ;  Aust. 
Jur.  276,  n. ;  Hein.  Lee.  El.  §  1080. 

UNKNOWN,  When  goods  have  been 
stolen  from  some  person  unknown,  they  may 
be  so  described  in  the  indictment;  but  if 
the  owner  be  really  known,  an  indictment 
alleging  the  property  to  belong  to  some 
person  unknown  is  improper.  2  East's  P. 
C.  651 ;  1  Hale,  P.  C.  512 ;  Holt's  N.  P. 
C.  596 ;  S.  C.  3  Engl.  Common  Law  Rep. 
191;  8  C.  &  P.  773.  Vide  Indictment; 
Qui  dam. 

UNLAWFUL.  That  which  is  contrary 
to  law. 

2.  There  are  two  kinds  of  contracts 
which  are  unlawful ;  those  which  are  void, 
and  those  which  are  not.  When  the  law 
expressly  prohibits  the  transaction  in  respect 
of  which  the  agreement  is  entered  into  and 
declares  it  to  be  void,  it  is  absolutely  so.  3 
Binn.  R.  533.  But  when  it  is  merely  pro- 
hibited, without  being  made  void,  although 
unlawful,  it  is  not  void.  12  Serg.  &  Rawle, 
237 ;  Chitty,  Contr.  230 ;  23  Amer.  Jur.  1 
to  23 ;  1  Mod.  35 ;  8  East,  R.  236,  237  ; 
3  Taunt.  R.  244 ;  Hob.  14.  Vide  Condi- 
tion; Void. 

Unlawful  assembly,  crim.  law.  A  dis- 
turbance of  the  public  peace  by  three  or 
more  persons  who  meet  together  with  an 
intent  mutually  to  assist  each  other  in  the 
execution  of  some  unlawful  enterprise  of  a 
private  nature,  with  force  and  violence;  if 


they  move  forward  towards  its  execution,  it 
is  then  a  rout ;  (q.  v.)  and  if  they  actually 
execute  their  design,  it  amounts  to  a  riot. 
(q.  v.)  4B1.  Com.  140;  1  Russ.  on  Cr. 
254 ;  Hawk.  o.  65,  s.  9 ;  Com.  Dig.  Forcible 
Entry,  D  10 ;  Vin.  Abr.  Riots,  &c,  A. 

UNLAWFULLY,  pleadings.  This  word 
is  frequently  used  in  indictments  in  the 
description  of  the  offence;  it  is  necessary 
when  the  crime  did  not  exist  at  common 
law,  and  when  a  statute,  in  describing  an 
offence  which  it  creates,  uses  the  word ;  1 
Moody,  Cr.  Cas.  339 ;  but  it  is  unnecessary 
whenever  the  crime  existed  at  common  law, 
and  is  manifestly  illegal.  1  Chitty,  Crim. 
Law,  *241 ;  Hawk.  B.  2,  o.  25,  s.  96 ;  2 
Roll.  Ab.  82  ;  Bac.  Abr.  Indictment,  G 1 ; 
Cro.  C.  C.  38,  43. 

UNLIQUIDATED  DAMAGES.  Such 
damages  as  are  unascertained.  In  general 
such  damages  cannot  be  set  off.  No  interest 
will  be  allowed  on  unliquidated  damages. 
1  Bouv.  Inst.  n.  1108.  See  Liquidated, 
Liquidated  Damages. 

UNQUES,  law  French.  Yet  This  bar- 
barous word  is  frequently  used  in  pleas ;  as, 
Ne  unques  executor,  Ne  unques  guardian, 
Ne  unques  accouple ;  and  the  like. 

UNSOUND  MIND;  UNSOUND  ME- 
MORY.  These  words  have  been  adopted 
in  several  statutes,  and  sometimes  indiscri- 
minately used  to  signify,  not  only  lunacy, 
which  is  periodical  madness,  but  also  a  per- 
manent adventitious  insanity  as  distinguished 
from  idiocy.  1  Ridg.  Pari.  Cases,  518 ;  3 
Atk.  171. 

2.  The  term  unsound  mind  seems  to 
have  been  used  in  those  statutes  in  the 
same  sense  as  insane ;  but  they  have  been 
said  to  import  that  the  party  was  in  some 
such  state  as  was  contradistinguished  from 
idiocy  and  from  lunacy,  and  yet  such  as 
made  him  a  proper  subject  of  a  commission 
to  inquire  of  idiocy  and  lunacy.  Shelf,  on 
Lun.  5  ;  Ray,  Med.  Jur.  Prel.  §  8 ;  Hals. 
Med.  Jur.  336 ;  8  Ves.  66 ;  19  Ves.  286 ; 
1  Beck's  Med.  Jur.  573 ;  Coop.  Oh.  Cas. 
108;  12  Ves.  447;  2  Mad.  Ch.  Pr.  731, 
732. 

UNSOUNDNESS.  Vide  Crib-biting; 
Roaring;  Soundness. 

UNWHOLESOME  FOOD.  Food  not 
fit  to  be  eaten ;  food  which,  if  eaten,  would 
be  injurious. 

2.    Although  the  law  does  not  in  general 

consider  a  sale  to  be  a  warranty  or  goodness 

of  the  quality  of  a  personal  chattel,  yet  it 

|  is  otherwise  with  regard  to  food  and  liquor 
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when  sold  for  consumption.  1  Boll.  Ab.  90, 
pi.  1  and  2. 

UPLIFTED  HAND.  When  a  man  ac- 
cused of  a  crime  is  arraigned,  he  is  required 
to  raise  his  hand,  probably  in  order  to  iden- 
tify tbe  person  who  pleads.  Perhaps  for  the 
same  reason  when  a  witness  adopts  a  par- 
ticular mode  of  taking  an  oath,  as  when  he 
does  not  swear  upon  the  gospel,  but  upon 
Almighty  God,  he  is  requested  to  hold  up 
his  hand. 

URBAN.  Relating  to  a  city ;  but  in  a 
more  general  sense  it  signifies  relating  to 
houses. 

2.  It  is  used  in  this  latter  sense  in  the 
civil  code  of  Louisiana,  articles  706  and  707. 
All  servitudes  are  established  either  for  the 
use  of  houses  or  for  the  use  of  lands.  Those 
of  the  first  kind  are  called  urban  servitudes, 
whether  the  buildings  to  which  they  are  due 
be  situated  in  the  city  or  in  the  country. 
Those  of  the  second  kind  are  called  rural 
servitudes. 

3.  The  prinoipal  kinds  of  urban  servi- 
tudes are  the  following :  the  right  of  sup- 
port ;  that  of  drip ;  that  of  drain,  or  of 
preventing  the  drain ;  that  of  view  or  of 
lights,  or  of  preventing  the  view  or  lights 
from  being  obstructed :  that  of  raising  build- 
ings or  walls ;  or  of  preventing  them  from 
being  raised ;  that  of  passage ;  and  that  of 
drawing  water.  Vide  3  Toull.  p.  441 ;  Poth. 
Introd.  au  tit.  13  de  la  Goutume  d'Orllans, 
n.  2 ;  Introd.  Id.  n.  2. 

USAGE.  Long  and  uniform  practice. 
In  its  most  extensive  meaning  this  term  in- 
cludes custom  and  prescription,  though  it 
differs  from  them ;  in  a  narrower  sense,  it  is 
applied  to  the  habits,  modes,  and  course  of 
dealing  which  are  observed  in  trade  gene- 
rally, as  to  all  mercantile  transactions,  or  to 
some  particular  branches  of  trade. 

2.  Usage  of  trade  does  not  require  to 
be  immemorial  to  establish  it;  if  it  be 
known,  certain,  uniform,  reasonable,  and 
not  contrary  to  law,  it  is  sufficient.  But 
evidence  of  a  few  instances  that  such  a 
thing  has  been  done  does  not  establish  a 
usage.  3  Watts,  178 ;  3  Wash.  C.  C.  R. 
150 ;  1  Gallis.  443 ;  5  Binn.  287  ;  9  Pick. 
426 ;  4  B.  &  Aid.  210;  7  Pet.  1 ;  2  Wash. 
0.  C.  R.  7. 

3.  The  usages  of  trade  afford  ground 
upon  which  a  proper  construction  may  be 
given  to  contracts.  By  their  aid  the  inde- 
terminate intention  of  parties  and  the  nature 
and  extent  of  their  contracts  arising  from 
mere  implications  or  presumptions,  and  acts 
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of  an  equivocal  character  may  be  ascer- 
tained; and  the  meaning  of  words  and 
doubtful  expressions  may  become  known. 
2  Meto.  65 ;  2 Sumn.  569 ;  2  G.  &  J.  136; 
13  Pick.  182 ;  Story  on  Ag.  §  77 ;  2  Kent, 
Com.  662,  3d  ed. ;  5  Wheat.  326 ;  2  Car.  & 
P.  525;  3  B.  &  Aid.  728;  Park,  on  Ins. 
30 ;  1  Marsh.  Ins.  186,  n.  20 ;  1  Caines,  45 , 
Gilp.  356,  486 ;  1  Edw.  Ch.  R.  146 ;  1  N. 
&  M.  519 ;  15  Mass.  433 ;  1  Hill,  R.  270 ; 
Wright,  R.  573 ;  Pet.  C.  C.  R.  230 ;  5 
Hamm.  436 ;  6  Pet.  715  ;  2  Pet.  148 ;  6 
Porter,  123  ;  1  Hall,  612  ;  9  Mass.  155 ; 
9  Wheat.  582 ;  11  Wheat.  430 ;  1  Pet.  25, 
89. 

4.  Courts  will  not  readily  adopt  these 
usages,  because  they  are  not  unfrequently 
founded  in  mistake.     2  Sumn.  377. 

See  3  Chitt.  Pr.  55 ;  Story,  Confl.  of 
Laws,  §  270 ;  1  Dall.  178 ;  Vaugh.  169, 
383  ;  Bouv.  Inst.  Index,  h.  t. 

USANCE,  commercial  law.  The  term 
usance  comes  from  usage,  and  signifies  the 
time  which  by  usage  or  custom  is  allowed 
in  certain  countries,  for  the  payment  of  a 
bill  of  exchange.  Poth.  Contr.  au  Change, 
n.  15. 

2.  The  time  of  one,  two  or  three  months 
after  the  date  of  the  bill,  according  to  the 
custom  of  the  places  between  which  the  ex- 
changes run. 

3.  Double  or  treble,  is  double  or  treble 
the  usual  time,  and  half  usance  is  half  the 
time.  Where  it  is  necessary  to  divide  a  month 
upon  a  half  usance,  which  is  the  case  when 
the  usance  is  for  one  month  or  three,  the 
division,  notwithstanding  the  difference  in 
the  length  of  the  months,  contains  fifteen 
days. 

USE,  estates.  A  confidence  reposed  in 
another,  who  was  made  tenant  of  the  land 
or  terre  tenant,  that  he  should  dispose  of 
the  land  according  to  the  intention  of  the 
cestui  que  use,  or  him  to  whose  use  it  was 
granted,  and  suffer  him  to  take  the  profits. 
Plowd.  352 ;  Gilb.  on  Uses,  1 ;  Bac.  Tr. 
150,306;  Cornish  on  Uses,  13;  1  Fonb. 
Eq.  363 ;  2  Id.  7  ;  Sanders  on  Uses,  2 ;  Co. 
Litt.  272,  b ;  1  Co.  121 ;  2  Bl.  Com.  328 ; 
2  Bouv.  Inst.  n.  1885,  et  seq. 

2.  In  order  to  create  a  use,  there  must 
always  be  a  good  consideration;  though, 
when  once  raised,  it  may  be  passed  by  grant 
to  a  stranger,  without  consideration.  Doct. 
k  Stu.,  Dial.  ch.  22,  23 ;  Rob.  Fr.  Conv. 
87,  n. 

8.  Uses  were  borrowed  from  the  fide* 
commissum  (q.  v.)  of  the  civil  law ;  it  was 
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the  duty  of  a  Roman  magistrate,  the  praetor 
fidei  commissariusy  whom  Bacon  terms  the 
particular  chancellor  for  uses,  to  enforce 
the  observance  of  this  confidence.  Inst.  2, 
23,  2. 

4.  Uses  were  introduced  into  England 
by  the  ecclesiastics  in  the  reign  of  Edward 
III.  or  Richard  II.,  for  the  purpose  of  avoid- 
ing the  statutes  of  mortmain ;  and  the  cle- 
rical chancellors  of  those  times  held  them 
to  be  fidei  commissa,  and  binding  in  con- 
science. To  obviate  many  inconvenienoies 
and  difficulties,  which  had  arisen  out  of  the 
doctrine  and  introduction  of  uses,  the 
statute  of  27  Henry  VIII.,  c.  10,  com- 
monly called  the  statute  of  uses,  or  in 
conveyances  and  pleadings,  the  statute  for 
transferring  uses  into  possession,  was  passed. 
It  enacts,  that  "  when  any  person  shall  be 
sdised  of  lands,  &c,  to  the  use,  confidence 
or  trust  of  any  other  person  or  body  politic, 
the  person  or  corporation  entitled  to  the  use 
in  fee  simple,  fee  tail,  for  life,  or  years,  or 
otherwise,  shall  from  thenceforth  stand  and 
be  seised  or  possessed  of  the  land,  &c,  of 
and  in  the*  like  estate  as  they  have  in  the 
use,  trust  or  confidence ;  and  that  the 
estates  of  the  persons  so  seised  to  the  uses, 
shall  be  deemed  to  be  in  him  or  them  that 
have  the  use,  in  such  quality,  manner,  form 
and  condition,  as  they  had  before  jn  the 
use."  The  statute  thus  executes  the  use j 
that  is,  it  conveys  the  possession  to  the  use, 
and  transfers  the  use  to  the  possession ; 
and,  in  this  manner,  making  the  cestui  que 
use  complete  owner  of  the  lands  and  tene- 
ments, as  well  at  law  as  in  equity.  2  Bl. 
Com.  333 ;  1  Sauud.  254,  note  6. 

5.  A  modern  use  has  been  defined  to  be 
an  estate  of  right,  which  is  acquired  through 
the  operation  of  the  statute  of  27  Hen. 
VIII.,  c.  10;  and  which,  when  it  may 
take  effect  according  to  the  rules  of  the 
common  law,  is  called  the  legal  estate; 
and  when  it  may  not,  is  denominated  a  use, 
with  a  term  descriptive  of  its  modification. 
Cornish  on  Uses,  35. 

6.  The  common  law  judges  decided,  in 
the  construction  of  this  statute,  that  a  use 
could  not  be  raised  upon  a  use ;  Dyer,  155 
A ;  and  that  on  a  feoffment  to  A  and  his 
heirs,  to  the  use  of  B  and  his  heirs,  in  trust 
for  C  and  his  heirs,  the  statute  executed 
only  the  first  use,  and  that  the  second  was 
a  mere  nullity.  The  judges  also  held  that, 
as  the  statute  mentioned  only  such  persons 
as  were  seised  to  the  use  of  others,  it  did 
not  extend  to  a  term  of  years,  or  other 


chattel  interests,  of  which  a  termor  is  not 
seised  but  only  possessed.  Bac.  Tr.  335  ; 
Poph.  76 ;  Dyer,  369 ;  2  Bl.  Com.  386. 
The  rigid  literal  construction  of  the  statute 
by  the  courts  of  law  again  opened  the  doors 
of  the  chancery  courts.  1  Madd.  Ch.  448, 
450. 

Use,  civil  law.  A  right  of  receiving 
so  much  of  the  natural  profits  of  a  thing 
as  is  necessary  to  daily  sustenance;  it 
differs  from  usufruct,  which  is  a  right  not 
only  to  use  but  to  enjoy.  1  Browne's  Civ. 
Law,  184 ;  Lecons  Elem.  du  Dr.  Civ.  Bom. 
§  414,  416. 

Use  and  occupation.  When  a  con- 
tract has  been  made,  either  by  express  or 
implied  agreement,  for  the  use  of  a  house 
or  other  real  estate,  where  there  was  no 
amount  of  rent  fixed  and  ascertained,  the 
landlord  can  recover  a  reasonable  rent  in 
an  action  of  assumpsit  for  use  and  occupa- 
tion. 1  Munf.  R.  407 ;  2  Aik.  R.  252 ;  7 
J.  J.  Marsh.  6  ;  4  Day,  R.  228 ;  13  John. 
R.  240 ;  13  John.  R.  297  j  4  H.  &  M.  161 ; 
15  Mass.  R.  270  ;  2Whart.  R.  42  j  10  S. 
&  R.  251. 

2.  The  action  for  use  and  occupation  is 
founded  not  on  a  privity  of  estate,  but  on  a 
privity  of  contract ;  3  S.  &  R.  500  ;  C.  & 
N.  19 ;  therefore  it  will  not  lie  where  the 
possession  is  tortious.  2  N.  &  M.  156  ;  3 
S.  &  R.  500 ;  6N.  H.  Rep.  298 ;  6  Ham. 
R.  371 ;  14  Mass.  R.  95.  See  Arch.  L.  & 
T.  148. 

USEFUL.  That  which  may  be  put  into 
beneficial  practice. 

2.  The  patent  act  of  congress  of  July 
4,  1836,  sect.  6,  in  describing  the  subjects 
of  patents,  mentions  "  new  and  useful  art," 
and  "  new  and  useful  improvement."  To 
entitle  the  inventor  to  a  patent,  his  inven- 
tion must,  to  a  certain  extent,  be  beneficial 
to  the  community,  and  not  be  for  an  unlaw- 
ful object,  or  frivolous,  or  insignificant  1 
Mason,  182 ;  1  Pet.  C.  C.  R.  322 ;  1  Bald. 
303 ;  14  Pick.  217  ;  Paine,  203. 

USHER.    This  word  is  said  to  be  derived 
from  huissier,  and  is  the  name  of  an  inferior 
officer  in  some    English    courts  of   law 
Archb.  Pr.  25. 

USUCAPTION,  civil  law.  The  manner 
of  acquiring  property  in  things  by  the  lapse 
of  time  required  by  law. 

2.  It  differs  from  prescription,  which  has 
the  same  sense,  and  means,  in  addition,  the 
manner  of  acquiring  and  losing,  by  the 
effect  of  time  regulated  by  law,  all  sorts  of 
rights  and  actions.      Merl.  Repert.  mot 
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Prescription,  torn.  xii.  page  671  ;  Ayl. 
Pand.  320 ;  Wood's  Inst  Civ.'  Law,  165  j 
Lecons  Elem.  du  Dr.  Bom.  §  437 ;  1 
Browne's  Civ.  Law,  264,  n.;  Yattel,  B.  2, 
c.  2,  §  140. 

USUFRUCT,  civil  law.  The  right  of 
enjoying  a  thing,  the  property  of  which  is 
vested  in  another,  and  to  draw  from  the 
same  all  the  profit,  utility  and  advantage 
which  it  may  produce,  provided  it  be  with- 
out altering  the  substance  of  the  thing. 

2.  The  obligation  of  not  altering  the 
substance  of  the  thing,  however,  takes 
place  only  in  the  case  of  a  complete  usu- 
fruct. 

3.  Usufructs  are  of  two  kinds ;  perfect 
and  imperfect.  Perfect  usufruct,  which  is 
of  things  which  the  usufructuary  can  enjoy 
without  altering  their  substance,  though 
their  substance  may  be  diminished  or  dete- 
riorated naturally  by  time  or  by  the  use 
to  which  they  are  applied ;  as  a  house,  a 
piece  of  land,  animals,  furniture  and  other 
movable  effects.  Imperfect  or  quasi  usu- 
fruct, which  is  of  things  which  would  be 
useless  to  the  usufructuary  if  he  did  not 
consume  and  expend  them,  or  change  the 
substance  of  them,  as. money,  grain,  liquors. 
Civ.  Code  of  Louis,  art.  525,  et  seq. ;  1 
Browne's  Civ.  Law,  184 ;  Poth.  Tr.  du 
Douaire,  n.  194  •;  Ayl.  Pand.  319 ;  Poth. 
Pand.  torn.  6,  p.  91 ;  Lecons  El.  du  Dr. 
Civ.  Bom.  §  414  ;  Inst.  lib.  2,  t.  4  ;  Dig. 
lib.  7,  t.  1,  LI;  Code,  lib.  3,  t.  33 ;  1 
Bouv.  Inst.  Theolo.  ps.  1,  o.  1,  art.  2,  p.  76. 

USUFRUCTUABY,  civil  law.  One 
who  has  the  right  and  enjoyment  of  an 
usufruct. 

2.  Domat,  with  his  usual  clearness, 
points  out  the  duties  of  the  usufructuary, 
which  are,  1.  To  make  an  inventory  of  the 
things  subject  to  the  usufruct,  in  the  pre- 
sence of  those  having  an  interest  in  them. 
2.  To  give  security  for  their  restitution; 
when  the  usufruct  shall  be  at  an  end.  8. 
To  take  good  care  of  the  things  subject  to 
the  usufruct.  4.  To  pay  all  taxes,  and 
claims  which  arise  while  the  thing  is  in  his 
possession,  as  a  ground-rent.  5.  To  keep 
the  thing  in  repair  at  his  own  expense. 
Lois  Civ.  liv.  1,  t.  11,  s.  4.  See  Estate 
for  life. 

USURPATION,  torts.     The  unlawful 

assumption  of   the  use  of  property  which 

belongs  to  another ;  an  interruption  or  the 

,  disturbing  a  man  in  his  right  and  possession. 

Toml.  Law  Diet.  h.  t. 

2.    According  to  Lord  Coke,  there  are 


two  kinds  of  usurpation.  1 .  When  a  stranger, 
without  right,  presents  to  a  church,  and  his 
clerk  is  admitted ;  and,  2.  When  a  subject 
uses  a  franchise  of  the  king  without  lawful 
authority.    Co.  Litt.  277  b. 

Usurpation,  government.  The  tyran- 
nical assumption  of  the  government  by  force, 
contrary  to  and  in  violation  of  the  constitu- 
tion of  the  country. 

USURPED  POWER,  insurance.  By 
an  article  of  the  printed  proposals  which 
are  considered  as  making  a  part  of  the  con- 
tract of  insurance  it  is  provided,  that  "  No 
loss  of  damage  by  fire,  happening  by  any 
invasion,  foreign  enemy,  or  any  military  or 
usurped  power  whatsoever  will  be  made 
good  by  this  company."  Lord  Chief  J. 
Wilmot,  Mr.  Justice  Clive,  and  Mr.  Justice 
Bathurst,  against  the  opinion  of  Mr.  Justice 
Gould,  determined  that  the  true  import  of 
the  words  usurped  power  in  the  proviso,  was 
an  invasion  from  abroad,  or  an  internal  re- 
bellion, where  armies  are  drawn  up  against 
each  other,  when  the  laws  are  silent,  and 
when  the  firing  of  towns  becomes  unavoid- 
able ;  but  that  those  words  could  not  mean 
the  power  of  a  common  mob.  2  Marsh. 
Ins.  390. 

USURPER,  government.  One  who  as- 
sumes the  right  of  government  by  force,  con- 
trary to  and  in  violation  of  the  constitution 
of  the  country.  Toull.  Dr.  Civ.  n.  32. 
Vide  Tyranny. 

USURY,  contracts.  The  illegal  profit 
whic.li  is  required  and  received  by  the  lender 
of  a  sum  of  money  from  the  borrower,  for 
its  use.  In  a  more  extended  and  improper 
sense,  it  is  the  receipt  of  any  profit  whatr 
ever  for  the  use  of  money :  it  is  only  in  the 
first  of  these  senses  that  usury  will  be  here 
considered. 

2.  To  constitute  a  usurious  contract  the 
following  are  the  requisites :  1#  A  loan  ex- 
press or  implied.  2.  An  agreement  that 
the  money  lent  shall  be  returned  at  all 
events.  3.  Not  only  that  the  money  lent 
shall  be  returned,  but  that  for  such  loan  a 
greater  interest  than  that  fixed  by  law  shall 
be  paid. 

3. — 1.  There  must  be  a  loan  in  contem- 
plation of  the  parties;  7  Pet.  S.  C.  Rep.  109 , 
1  Clarke,  R.  252 ;  and,  if  there  be  a  loan, 
however  disguised,  the  contract  will  be 
usurious,  if  it  be  so  in  other  respects.  Where 
a  loan  was  made  of  depreciated  bank  notes 
to  be  repaid  in  sound  funds,  to  enable  the 
borrower  to  pay  a  debt  he  owed  dollar  for 
dollar,  it  was  considered  as  not  being  usu- 
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rious.  1  Meigs,  R.  585.  The  bona  fide  sale 
of  a  note,  bond  or  other  security  at  a  greater 
discount  than  would  amount  to  legal  interest, 
is  not,  per  se,  a  loan,  although  the  note  may 
be  endorsed  by  the  seller,  and  he  remains 
responsible.  9  Pet.  S.  C.  Rep.  103 ;  1 
Clarke,  R.  30.  But  if  a  note,  bond  or 
other  security  be  made  with  a  view  to  evade 
the  laws  of  usury,  and  afterwards  sold  for 
a  less  amount  than  the  interest,  the  trans- 
action will  be  considered  a  loan ;  2  Johns. 
Cas.  60  ;  3  Johns.  Cas.  66  ;  15  Johns.  R. 
44 ;  2  Dall.  92 ;  12  Serg.  &  Rawle,  46 ; 
and  a  sale  of  a  man's  own  note,  endorsed 
by  himself,  will  be  considered  a  loan.  It 
is  a  general  rule  that  a  contract,  which,  in 
its  inception,  is  unaffected  by  usury,  can 
never  be  invalidated  by  any  subsequent 
usurious  transaction.  7  Pet.  8.  C.  Rep. 
109.  On  the  contrary,  when  the  contract 
was  originally  usurious,  and  there  is  a  sub- 
stitution by  a  new  contract,  the  latter  will 
gonerally  be  considered  usurious.  15  Mass. 
R.  96. 

4. — 2.  There  must  be  a  contract  for  the 
return  of  the  money  at  all  events ;  for  if 
the  return  of  the  principal  with  interest,  or 
of  the  principal  only,  depend  upon  a  con- 
tingency, there  can  be  no  usury ;  but  if  the 
contingency  extend  only  to  interest,  and 
the  principal  be  beyond  the  reach  of  hazard, 
the  lender  will  be  guilty  of  usury,  if  he  re- 
ceived interest  beyond  the  amount  allowed 
by  law.  As  the  principal  is  put  to  hazard  in 
insurances,  annuities  and  bottomry,  the  par- 
ties may  charge  and  receive  greater  interest 
than  is  allowed  by  law  in  common  oases, 
and  the  transaction  will  not  be  usurious. 

"6. — 3.  To  constitute  usury  the  borrower 
must  not  only  be  obliged  to  return  the  prin- 
cipal at  all  events,  but  more  than  lawful  in- 
terest :  this  part  of  the  agreement  must  be 
made  with  full  consent  and  knowledge  of 
the  contracting  parties.  3  Bos.  k  Pull. 
154.  When  the  contract  is  made  in  a  for- 
eign country  the  rate  of  interest  allowed  by 
the  laws  of  that  country  may  be  charged, 
and  it  will  not  be  usurious,  although  greater 


than  the  amount  fixed  by  law  in  this.  Story, 
Conn,  of  Laws,  §  292. 

Tide,  generally,  Com.  Dig.  h.  t. ;  Bac. 
Ab.  h.  t.  ;  8  Com.  Dig.  h.  t. ;  Lilly's  Reg. 
h.  t. ;  Dane's  Ab.  h.  t. ;  Petersdorff 's  Ab. 
h.  t. ;  Vin.  Ab.  h.  t. ;  2  Bl.  Com.  454 ; 
Comyn  on  Usury,  passim;  1  Pet.  S.  C.  Rep. 
Index,  h.  t. ;  1  Supp.  to  Ves.  jr.  307,  337  ; 
Yelv.  47 ;  1  Ves.  jr.  527 ;  1  Saund  295, 
note  1 ;  Poth.  h.  t. ;  and  the  article  Anato- 
cism; Interest. 

UTERINE  BROTHER,  domestic  rela- 
tions,   A  brother  by  the  mother's  side. 

UTI  POSSIDETIS.  This  phrase,  which 
means  as  you  possess,  is  used  in  international 
law,  to  signify  that  the  parties  to  a  treaty 
are  to  retain  possession  of  what  they  have 
acquired  by  force  during  the  War. 

TO  UTTER,  crim.  law.  To  offer;  to 
publish. 

2.  To  utter  and  publish  a  counterfeit 
note  is  to  assert  and  declare,  directly  or  in- 
directly, by  words  or  actions,  that  the  note 
offered  is  good.  It  is  not  necessary  that 
it  should  be  passed  in  order  to  complete  the 
offence  of  uttering.  2.  Binn.  R.  338,  9. 
It  seems  that  reading  out  a  document, 
although  the  party  refuses  to  show  it,  is  a 
sufficient  uttering.  Jebb's  Ir.  Cr.  Cas.  282. 
Vide  East,  P.  C.  179 ;  Leach,  251 ;  2  Stark. 
Ev.  378 ;  1  Moody,  C.  C.  166 ;  2  East,  P. 
C.  974;  Russ.  &  Ry.  113;  1  Phil.  Ev. 
Index,  h.  t. ;  Roscoe's  Cr.  Ev.  301.  The 
merely  showing  a  false  instrument  with  in- 
tent to  gain  a  credit,  when  there  was  no 
intention  or  attempt  made  to  pass  it,  it 
seems  would  not  amount  to  an  uttering. 
Russ.  &  Ry.  200.  Vide  Ringing  the 
change. 

UTTER  BARRISTER,  English  law. 
Those  barristers  who  plead  without  the  bar, 
and  are  distinguished  from  benchers,  or  those 
who  have  been  readers  and  who  are  allowed 
to  plead  within  the  bar,  as  the  king's  coun- 
sel are.  The  same  as  ouster  barrister.  See 
Barrister. 

UXOR,  civil  law.  A  woman  lawfully 
married. 
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VACANCY.  A  place  which  is  empty. 
The  term  is  principally  applied  to  oases 
where  an  office  is  not  filled. 

2.  By  the  constitution  of  the  United 
States,  the  president  has  the  power  to  fill 
up  vacancies  that  may  happen  during  the 
recess  of  the  senate.  Whether  the  presi- 
dent can  create  an  office  and  fill  it  during 
the  recess  of  the  senate,  seems  to  have  been 
much  questioned.  Story,  Const.  §  1553. 
See  Serg.  Const.  Law,  ch.  31 ;  1  Breese, 
R.  70. 

VACANT  POSSESSION,  estates.  An 
estate  which  has  been  abandoned  by  the 
tenant ;  the  abandonment  must  be  complete 
in  order  to  make  the  possession  vacant,  and 
therefore  if  the  tenant  have  goods  on  the 
premises,  it  will  not  be  so  considered.  2 
Chit.  Rep.  177 ;  2  Str.  1064 ;  Bull.  N.  P. 
97 ;  Comyn  on  Landl.  &  Ten.  507,  517. 

Vacant  succession.  An  inheritance  for 
which  the  heirs  are  unknown. 

VACANTIA  BONA,  civil  law.  Goods 
without  an  owner.    Such  goods  escheat. 

TO  VACATE.  To  annul,  to  render  an 
act  void ;  as  to  vacate  an  entry  which  has 
been  made  on  a  record  when  the  court  has 
been  imposed  upon  by  fraud,  or  taken  by 
surprise. 

VACATION.  That  period  of  time  be- 
tween the  end  of  one  term  and  beginning 
of  another.  During  vacation,  rules  and 
orders  are  made  in  such  cases  as  are  urgent, 
by  a  judge  at  his  chambers. 

VACCARIA,  old  Engl.  law.  A  word 
which  is  derived  from  vacat,  a  cow,  and  sig- 
nifies a  dairy-house.     Co.  Litt.  5  b. 

VADIUM,  contracts.  A  pledge  or 
surety. 

Vadium  mobtuum,  contracts.  A  mort- 
gage or  dead  pledge;  it  is  a  security  given 
by  the  borrower  of  a  Bum  of  money,  by 
which  he  grants  to  the  lender  an  estate  in 
fee,  on  condition  that  if  the  money  be  not 
repaid  at  the  time  appointed,  the  estate  so 
put  in  pledge  shall  continue  to  the  lender 
as  dead  or  gone  from  the  mortgagor.  2  Bl. 
Com.  257 ;  1  Pow.  Mortg.  4. 

Vadium  vivum,  contracts.  A  species  of 
security  by  which  the  borrower  of  a  sum  of 
money,  made  over  his  estate  to  the  lender, 


until  he  had  received  that  sum  out  of  the 
issues  and  profits  of  the  land ;  it  was  so 
called  because  neither  the  money  nor  the 
lands  were  lost,  and  were  not  left  in  dead 
pledge,  but  this  was  a  living  pledge,  for  the 
profits  of  the  land  were  constantly  paying 
off  the  debt.  Litt.  sect.  206 ;  1  Pow.  on 
Mort.  3 ;  Termes  de  la  Ley,  h.  t. 

VAGABOND.  One  who  wanders  about 
idly,  who  has  no  certain  dwelling.  The  or- 
donnances  of  the  French  define  a  vagabond 
almost  in  the  same  terms.  Dalloz,  Diet. 
Vagabondage.    See  Vattel,  liv.  1,  §  219,  n. 

VAGRANT.  Generally  by  the  word 
vagrant  is  understood  a  person  who  lives 
idly,  without  any  settled  home;  but  this 
definition  is  much  enlarged  by  some  sta- 
tutes, and  it  includes  those  who  refuse  to 
work,  or  go  about  begging.  See  1  Wils.  R. 
331 ;  5  East,  R.  339 :  8  T.  R.  26. 

VAGUENESS.    Uncertainty. 

2.  Certainty  is  required  in  contracts, 
wills,  pleadings,  judgments,  and  indeed  in 
all  the  acts  on  which  courts  have  to  give  a 
judgment,  and  if  they  be  vague,  so  as  not 
to  be  understood,  they  are  in  general  inva- 
lid. 5  B.  &  C.  583 ;  1  Russ.  &  M.  116 ; 
1  Ch.  Pract.  123.  A  charge  of  "  frequent 
intemperance"  and  "habitual  indolence" 
are  vague  and  too  general.  2  Mart.  Lo. 
Rep.  N.  S.  530.  See  Certainty;  Nonsense; 
Uncertainty. 

VALID.  An  act,  deed,  will,  and  the 
like,  which  has  received  all  the  formalities 
required  by  law,  is  said  to  be  valid  or  good 

in    ]a,W 

VALUABLE  CONSIDERATION,  con- 
tracts. An  equivalent  for  a  thing  purchased. 
Vide  Vin.  Ab.  Consideration,  B ;  2  Bl.  Com. 
297 ;  Consideration. 

VALUATION.  The  act  of  ascertaining 
the  worth  of  a  thing;  or  it  is  the  estimated 
worth  of  a  thing. 

2.  It  differs  from. price,  which  does  not 
always  afford  a  true  criterion  of  value,  for 
a  thing  may  be  bought  very  dear  or  very 
cheap.  In  some  contracts,  as  in  the  case  of 
bailments  or  insurances,  the  thing  bailed 
or  insured  is  sometimes  valued  at  the  time 
of  making  the  contract,  so  that  if  lost,  no 
dispute  may  arise  as  to  the  amount  of  the 
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loss.  2  Marsh.  Ins.  620 ;  1  Gaines,  80 ;  2 
Caines,  30 ;  Story,  Bailm.  §  253,  4 ;  Park. 
Ins.  98 ;  Wesk.  Ins.  h.  t. ;  Stev.  on  Av. 
part  2 ;  Ben.  on  Ins.  ch.  4. 

VALUE,  common  law.  This  term  has 
two  different  meanings.  It  sometutes  ex- 
presses  the  utility  of  an  object,  and  some- 
times the  power  of  purchasing  other  goods 
with  it.  The  first  may  be  called  value  in 
use,  the  latter  value  in  exchange. 

2.  Value  differs  from  price.  The  latter 
is  applied  to  live  cattle  and  animals ;  in  a 
declaration,  therefore,  for  taking  cattle,  they 
ought  to  be  said  to  be  of  such  a  price ;  and 
in  a  declaration  for  taking  dead  chattels  or 
those  which  never  had  life,  it  ought  to  lay 
them  to  be  of  such  a  value.  2  Lilly's  Ab.  629. 

Value  received.  This  phrase  is  usually 
employed  in  a  bill  of  exchange  or  promissory 
note,  to  denote  that  a  consideration  has 
been  given  for  it. 

2.  The  expression  value  received,  when 
put  in  a  bill  of  exchange,  will  bear  two 
interpretations :  the  drawer  of  the  bill  may 
be  presumed  to  acknowledge  the  fact  that 
he  has  received  value  of  the  payee ;  3  M. 
&  S.  351 ;  or  when  the  bill  has  been  made 
payable  to  the  order  of  the  drawer,  it 
implies  that  value  has  been  received  by  the 
acceptor.  .5  M.  &  S.  65..  In  a  promissory 
note,  the  expression  imports  value  received 
from  the  payee.     5  B.  &  C.  360. 

VALUED  POLICY.  A  valued  policy 
is  one  where  the  value  has  been  set  on  the 
ship  or  goods  insured,  and  this  value  has 
been  inserted  in  the  policy  in  the  nature  of 
liquidated  damages,  to  save  the  necessity  of 
proving  it  in  case  of  loss.  1  Bouv.  lost, 
n.  1230. 

VARIANCE,  pleadings  evidence.  A  dis- 
agreement or  difference  between  two  parts 
of  the  same  legal  proceeding,  which  ought 
to  agree  together.  Variances  are  between 
the  writ  and  the  declaration,  and  between 
the  declaration  and  the  evidence. 

2. — 1.  When  the  variance  is  a  matter 
of  substance,  as  if  the  writ  sounds  in  con- 
tract, and  the  other  in  tort,  and  i  converso, 
or  if  the  writ  demands  one  thing  or  subject, 
and  the  declaration  another,  advantage  may 
be  taken  of  it,  even  in  arrest  of  judgment ; 
for  it  is  the  writ  which  gives  authority  to 
the  court  to  proceed  in  any  given  suit,  and, 
therefore,  the  court  can  have  no  authority 
to  hear  and  determine  a  cause  substantially 
different  from  that  in  the  writ.  Hob.  279 ; 
Cro.  Eliz.  722.  But  if  the  variance  is  in 
matter  of  mere  form,  as  in  time  or  place, 


when  that  circumstance  is  immaterial,  ad- 
vantage can  only  be  taken  of  it  by  plea  in 
abatement.  Telv.  120  ;  Latch.  173 ;  Bac. 
Ab.  Abatement,  I ;  Gould,  PI.  c.  5, 6  98 ; 
1  Chit.  PL  438. 

8. — 2.  A  variance  by  disagreement  in 
some  particular  point  or  points  only  between 
the  allegation  and  the  evidence,  when  upon 
a  material  point,  is  as  fatal  to  the  party  on 
whom  the  proof  lies,  as  a  total  failure  of 
evidence.  For  example ;  the  plaintiff  de- 
clared in  covenant  for  not  repairing,  pur- 
suant to  the  covenant  in  a  lease,  and  stated 
the  covenant,  as  a  covenant  to  "  repair  when 
and  as  need  should  require ;"  and  issue  was 
joined  on  a  traverse  of  the  deed  alleged. 
The  plaintiff  at  the  trial  produced  the  deed 
in  proof,  and  it  appeared  that  the  covenant 
was  to  "  repair  when  and  as  need  should 
require,  and  at  farthest  after  notice  ;"  the 
latter  words  having  been  omitted  in  the 
declaration.  This  was  held  to  be  a  variance, 
because  the  additional  words  were  material, 
and  qualified  the  effect  of  the  contract.  7 
Taunt.  385.  But  a  variance  in  mere  form 
or  in  matter  quite  immaterial,  will  not  be 
regarded.  Str.  690.  Vide  1  Vin.  Ab. 
41 ;  12  Vin.  Ab.  63 ;  21  Vin.  Ab.  538  ; 
Com.  Dig.  Abatement,  G  8,  H  7 ;  Id. 
Amendment,  D  7,  8,  V  3 :  Bail,  R  7 ;  Obli- 
gation, B  4  ;  Pleader,  C  14,  15,  L  24,  30; 
Record,  C,  D,  F ;  Phil.  Ev.  Index,  h.  t. ; 
Stark.  Ev.  Index,  h.  t.,  Roscoe's  Ev.  In- 
dex, h.  t. ;  18  E.  C.  L.  R.  139, 149, 153 ; 
1  Dougl.  194 ;  2  Salk.  659 ;  Harr.  Dig.  h.  t. ; 
Chit.  PI.  Index,  h.  t. ;  United  States  Dig. 
Pleading  II,  d  and  e ;  Bouv.  Inst.  Index, 
h.  t. 

VASSAL,  feudal  law.  This  was  the 
name  given  to  the  holder  of  a  fief,  bound  to 
perform  feudal  service  ;  this  word  was  then 
always  correlative  to  that  of  lord,  entitled 
to  such  service. 

2.  The  vassal  himself  might  be  lord  of 
some  other  vassal. 

3.  In  aftertimes,  this  word  was  used  to 
signify  a  species  of  slave  who  owed  servi- 
tude, and  was  in  a  state  of  dependency  on 
a  superior  lord.  2  Bl.  Com.  53 ;  MerL 
Report,  h.  t. 

VECTIGALIA.  Among  the  Romans 
this  word  signified  duties  which  were  paid 
to  the  prince  for  the  importation  and  expor 
tation  of  certain  merchandise.  They  differed 
from  tribute,  which  was  a  tax  paid  by  each 
individual.     Code,  4,  61,  5  and  13. 

VEJOURS.  An  obsolete  word,  which 
signified  viewers  or  experts,  (q.  v.)     v 
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VENAL.  Something  that  is  bought.  The 
term  is  generally  applied  in  a  bad  sense ; 
as,  a  venal  office,  is  an  office  which  has  been 
purchased. 

VENDEE,  contr.  A  purchaser;  (q.  v.) 
a  buyer. 

VENDITION.  A  sale ;  the  act  of  selling. 

VENDITIONI  EXPONAS,  practice. 
That  you  expose  to  sale.  The  name  of  a 
writ  of  execution,  directed  to  the  sheriff, 
commanding  him  to  sell  goods  or  chattels, 
and  in  some  states,  lands,  which  he  has 
taken  in  execution  by  virtue  of  a  fieri  facias , 
and  which  remain  unsold. 

2.  Under  this  writ  the  sheriff  is  bound 
to  sell  the  property  in  his  hands,  and  he 
cannot  return  a  second  time,  that  he  can  get 
no  buyers.  Cowp.  406  ;  and  see  2  Saund. 
47, 1. ;  2  Chit.  Rep.  390 ;  Com.  Dig.  Exe- 
cution, C  8 ;  Gran.  Pr.  359 ;  3  Bouv.  Inst, 
n.  3395. 

VENDOR,  contracts.  A  seller,  (q.  v.) 
One  who  disposes  of  a  thing  in  consideration 
of  money.     Vide  Purchaser;  Seller. 

VENIRE  FACIAS,  practice,  crim.  law. 
According  to  the  English  law,  the  proper 
process  to  be  issued  on  an  indictment  for 
any  petit  misdemeanor,  on  a  penal  statute, 
is  a  writ  called  venire  facias. 

2.  It  is  in  the  nature  of  a  summons  to 
cause  the  party  to  appear.     4  Bl.  Com.  18  ; 

1  Chit.  Cr.  Law,  351. 

Venire,  or  venire  facias  juratores, 
practice.  The  name  of  a  writ  directed  to 
the  sheriff,  commanding  him  to  cause  to 
come  from  the  body  of  the  county,  before 
the  court  from  which  it  issued,  on  some  day 
certain  and  therein  specified,  a  certain  num- 
ber of  qualified  citizens  who  are  to  act  as 
jurors  in  the  said  court.     Steph.  PI.  104; 

2  Graydon's  Forms,  314 ;  and  see  6  Serg. 
&  Rawle,  414;  21  Vin.  Ab.  291;  Com. 
Dig.  Enquest,  C  1,  &c;  Id.  Pleader,  2  S 
12,  3  0  20 ;  Id.  Process,  D  8 ;  3  Chit.  Pr. 
797. 

Ventre  facias  de  novo,  practice.  The 
name  of  a  new  writ  of  venire  facias :  this 
is  awarded  when,  by  reason  of  some  irregu- 
larity or  defect  in  the  proceeding  on  the  first 
venire,  or  the  trial,  the  proper  effect  of  that 
which  has  been  frustrated,  or  the  verdict 
become  void  in  law :  as,  for  example,  when 
the  jury  has  been  improperly  chosen,  or  an 
uncertain,  ambiguous  or  defective  verdict 
has  been  rendered.  Steph.  PL  120 ;  21 
Vin.  Ab.  466 :  1  Sell.  Pr.  495. 

VENTE  A  REMERE.  A  term  used 
in  Louisiana,  which  signifies  a  sale  made 


reserving  a  right  to  the  seller  to  repurchase 
the  property  sold  by  returning  the  price 
paid  for  it. 

2.  The  time  during  which  a  repurchase 
may  be  made  cannot  exceed  ten  years,  and, 
if  by  the  agreement  it  so  exceed,  it  shall  be 
reduced  to  ten  years.  The  time  fixed  for 
redemption  must  be  strictly  adhered  to,  and 
cannot  be  enlarged  by  the  judge,  nor  ex- 
ercised afterwards.     Code  1545-1549. 

3.  The  following  is  an  instance,  of  a 
vente  a  remire.  A  sells  to  B,  for  the  pur- 
pose of  securing  B  against  endorsements, 
with  a  clause  that  "  whenever  A  should  re- 
lieve B  from  such  endorsements,  without 
B's  having  recourse  on  the  land,  then  B 
would  reconvey  the  same  to  A,  for  A's  own 
use.9'  This  is  a  vente  a  remtre9  and  until 
A  releases  B  from  his  endorsements,  the 
property  is  B's,  and  forms  no  part  of  A's 
estate.  7  N.  S.  278.  See  1  N.  S.  528 ;  3 
L.  R.  153;  4  L.  R.  142;  Troplong,  Vente, 
ch.  6 ;  6  Toull.  p.  257. 

VENTER  or  VENTRE.  Signifies  lit- 
erally the  belly.  In  law  it  is  used  figura- 
tively for  the  wife  :  for  example,  a  man  has 
three  children  by  the  first,  and  one  by  the 
second  venter. 

2.  A  child  is  said  to  be  in  ventre  sa 
mere  before  it  is  born ;  while  it  is  a  foetus. 

Venter  inspiciendo,  Eng.  law.  A  writ 
directed  to  the  sheriff,  commanding  him  that, 
in  the  presence  of  twelve  men,  and  as  many 
women,  he  cause  examination  to  be  made, 
whether  a  woman  therein  named  is  with 
child  or  not ;  and  if  with  child,  then  about 
what  time  it  will  be  born ;  and  that  he 
certify  the  same.  It  is  granted  in  a  case 
when  a  widow,  whose  husband  had  lands  in 
fee  simple,  marries  again  soon  after  her 
husband's  death,  and  declares  herself  preg- 
nant by  her  first  husband,  and,  under  that 
pretext,  withholds  the  lands  from  the  next 
heir.     Cro.  Eliz.  506 ;  Fleta,  lib.  1,  c.  15. 

VENUE,  pleading.  The  venue  is  the 
county  from  which  the  jury  are  to  come, 
who  are  to  try  the  issue.  Gould,  PI.  c.  3, 
§  102  ;  Archb.  Civ.  PI.  86. 

2.  As  it  is  a  general  rule,  that  the  place 
of  every  traversable  fact  stated  in  the  plead- 
ings must  be  ^distinctly  alleged,  or  at  least 
that  some  certain  place  must  be  alleged  for 
every  such  fact,  it  follows  that  a  venue  must 
be  stated  in  every  declaration. 

3.  In  local  actions,  in  which  the  subject 
or  thing  to  be  recovered  is  local,  the  true 
venue  must  be  laid ;  that  is,  the  action  must 
be  brought  in  that  county  where  the  cause 
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of  action  arose :  among  these  are  all  real 
actions,  and  actions  which  arise  out  of  some 
local  subject,  or  the  violation  of  some  local 
rights  or  interest ;  as  the  common  law  ac- 
tion of  waste,  trespass  quart  clausum  J regit , 
trespass  for  nuisances  to  houses  or  lands, 
disturbance  of  right  of  way,  obstruction  or 
diversion  of  ancient  water-courses,  &o.  Com. 
Dig.  Action,  N  4j  Bac.  Abr.  Actions, 
Local,  A  a. 

4.  In  a  transitory  action,  the  plaintiff 
may  lay  the  venue  in  any  county  he  pleases ; 
that  is,  he  may  bring  suit  wherever  he  may 
find  the  defendant,  and  lay  his  cause  of  ac- 
tion to  have  arisen  there,  even  though  the 
cause  of  action  arose  in  a  foreign  jurisdic- 
tion. Cowp.  161 ;  Cro.  Car.  444 ;  9  Johns. 
R.  67 ;  Steph.  PI.  306 ;  1  Chitty,  PL  273 ; 
Archb.  Civ.  PL  86.  Vide,  generally,  Chit. 
PL  Index,  h.  t. ;  Steph.  PL  Index,  h.  t. ; 
Tidd's  Pr.  Index,  h.  t. ;  Graham's  Practice, 
Index,  h.  t. ;  Com.  Dig.  Abatement,  H  13 ; 
Id.  Action,  N  13 ;  Id.  Amendment,  H  1 ; 
Id.  Pleader,  S  9 ;  21  Vin.  Ab.  85  to  169  j 
1  Vern.  178 ;  Yelv.  12  a ;  Bac.  Ab.  Ac- 
tions, Local  and  Transitory,  B;  Local 
Actions;  Transitory  .fictions. 

VER  AY.  This  is  an  ancient  manner  of 
spelling  vrai,  true. 

2.  In  the  English  law,  there  are  three  kinds 
of  tenants :  1.  Veray,  or  true  tenant,  who  is 
one  who  holds  in  fee  simple.  2.  Tenant  by 
the  manner,  (q.  v.)  who  is  one  who  has  a  less 
estate  than  a  fee  which  remains  in  the  re- 
versioner. 3.  Veray  tenant  by  the  manner, 
who  is  the  same  as  tenant  by  the  manner, 
with  this  difference  only,  that  the  fee  simple, 
instead  of  remaining  in  the  lord,  is  given  by 
him  or  by  the  law  to  another.  Hamm.  N. 
P.  394. 

Veray  tenant,  or  true  tenant,  Eng. 
law.  One  who  holds  a  fee  simple;  in 
pleadings,  he  is  called  simply  tenant.  He 
differs  from  a  tenant  by  the  manner  in  this, 
that  the  latter  holds  a  less  estate  than  a  fee 
which  remains  in  the  reversioner. 

2.  A  veray  tenant  by  the  manner  is  the 
same  as  tenant  by  the  manner,  with  this 
difference  only,  that  the  fee  simple,  instead 
of  remaining  in  the  land,  is  given  by  him  or 
by  the  law,  to  another.     Ham.  N.  P.  394. 

VERBAL.  Parol ;  by  word  of  mouth ; 
as  verbal  agreement ;  verbal  evidence.  Not 
in  writing. 

Verbal  note.  In  diplomatic  language, 
a  memorandum  or  note  not  signed,  sent 
when  an  affair  has  continued  a  long  time 
without  any  reply,  in  order  to  avoid  the  ap- 


pearance of  an  urgency,  which,  perhaps,  the 
affair  does  not  require ;  and,  on  the  other 
hand,  not  to  afford  any  ground  for  supposing 
that  it  is  forgotten,  or  that  there  is  no  in- 
tention of  not  prosecuting  it  any  further, 
is  called  a  verbal  note. 

Verbal  process.    In  Louisiana,  by  this 

term  is  understood  a  written  account  of  any 

proceeding  or  operation  required  by  law, 

i  signed  by  the  person  commissioned  to  per- 

,  form  the  duty,  and  attested  by  the  signa- 

;  ture  of  witnesses.     Vide  Proces  Verbal. 

;      VERDICT,  practice.      The   unanimous 

decision  made  by  a  jury  and  reported  to  the 

court  on  the  matters  lawfully  summitted  to 

them  in  the  course  of  the  trial  of  a  cause. 

2.  Verdicts  are  of  several  kinds,  namely, 
privy  and  public,  general,  partial,  and 
special. 

3.  A  privy  verdict  is  one  delivered 
privily  to  a  judge  out  of  court.  A  verdict 
of  this  kind  is  delivered  to  the  judge  after 
the  jury  have  agreed,  for  the  convenience 
of  the  jury,  who  after  having  given  it,  sepa- 
rate. This  verdict  is  of  no  force  whatever: 
and  this  practice  being  exceedingly  liable 
to  abuse,  is  seldom  if  ever  allowed  in  the 
United  States. 

4.  A  public  verdict  is  one  delivered  in 
open  court.  This  verdict  has  its  full  effect, 
and  unless  set  aside  is  conclusive  on  the 
facts,  and  when  judgment  is  rendered  upon 
it,  bars  all  future  controversy,  in  personal 
actions.  A  private  verdict  must  afterwarde 
be  given  publicly  in  order  to  give  it  any 
effect. 

5.  A  general  verdict  is  one  by  which 
the  jury  pronounce  at  the  same  time  on  the 
fact  and  the  law,  either  in  favor  of  the 
plaintiff  or  defendant.  Co.  Lit.  228;  4 
Bl.  Com.  461 ;  Code  of  Prac.  of  Lo.  art. 
519.  The  jury  may  find  such  a  verdict 
whenever  they  think  fit  to  do  so. 

6.  A  partial  verdict  in  a  criminal  case, 
is  one  by  which  the  jury  acquit  the  defend- 
ant of  a  part  of  the  accusation  against  him, 
and  find  him  guilty  of  the  residue :  the  fol- 
lowing are  examples  of  this  kind  of  a  verdict, 
namely :  when  they  acquit  the  defendant  on 
one  count  and  find  him  guilty  on  another, 
which  is  indeed  a  species  of  general  verdict, 
as  he  is  generally  acquitted  on  one  charge, 
and  generally  oonvicted  on  another ;  when 
the  charge  is  of  an  offence  of  a  higher,  and 
includes  one  of  an  inferior  degree,  the  jury 
may  convict  of  the  less  atrocious  by  finding 
a  partial  verdict.  Thus,  upon  an  indict- 
ment for  burglary,  the  defendant  may  be 


VER 


VER 


623 


convicted  of  larceny,  and  acquitted  of  the 
nocturnal  entry;  upon  an  indictment  for 
murder,  he  may  be  convicted  of  manslaugh- 
ter ;  robbery  may  be  softened  to  simple  lar- 
ceny ;  a  battery,  into  a  common  assault.  1 
Chit.  Cr.  Law,  638,  and  the  oases  there 
cited. 

7.  A  special  verdict  is  one  by  which  the 
facts  of  the  case  are  put  on  the  record,  and 
the  law  is  submitted  to  the  judges.  Lit. 
Sel.  Cas.  376  ;  Breese,  176 ;  4  Rand.  504; 

1  Hen.  &  Munf.  235 ;  1  Wash.  C.  C.  499 ; 

2  Mason,  31.  The  jury  have  an  option,  in- 
stead of  finding  the  negative  or  affirmative 
of  the  issue,  as  in  a  general  verdict,  to  find 
all  the  facts  of  the  case  as  disclosed  by  the 
evidence  before  them,  and,  after  so  setting 
them  forth,  to  conclude  to  the  following 
effect :  "  that  they  are  ignorant,  in  point  of 
law,  on  which  side  they  ought  upon  those 
facts  to  find  the  issue ;  that  if  upon  the 
whole  matter  the  court  shall  be  of  opinion 
that  the  issue  is  proved  for  the  plaintiff, 
they  find  for  the  plaintiff  accordingly,  and 
assess  the  damages  at  such  a  sum,  &o. ;  but 
if  the  court  are  of  an  opposite  opinion,  then 
they  find  vice  versa. ,v  This  form  of  finding 
is  called  a  special  verdict.  In  practice  they 
have  nothing  to  do  with  the  formal  prepara- 
tion of  the  special  verdict.  When  it  is 
agreed  that  a  verdict  of  that  kind  is  to  be 
given,  the  jury  merely  declare  their  opinion 
as  to  any  fact  remaining  in  doubt,  and  then 
the  verdict  is  adjusted  without  their  further 
interference.  It  is  settled,  under  the  cor- 
rection of  the  judge,  by  the  counsel  and  at- 
torneys on  either  side,  according  to  the 
state  of  the  facts  as  found  by  the  jury,  with 
respect  to  all  particulars  on  which  they  have 
delivered  an  opinion,  and,  with  respect  to 
other  particulars,  according  to  the  state  of 
facts,  which  it  is  agreed,  that  they  ought  to 
find  upon  the  evidence  before  them.  The 
special  verdict,  when  its  form  is  thus  settled, 
is,  together  with  the  whole  proceedings  on 
the  trial,  then  entered  on  record ;  and  the 
question  of  law,  arising  on  the  facts  found, 
is  argued  before  the  court  in  bank,  and  de- 
cided by  that  court  as  in  case  of  a  demurrer. 
If  either  party  be  dissatisfied  with  their  de- 
cision, he  may  afterwards  resort  to  a  court 
of  error.  Steph.  PI.  113 ;  1  Archb.  Pr. 
189 ;  3  BL  Com.  377 ;  Bae.  Abr.  Verdict, 
D,  E. 

8.  There  is  another  method  of  finding  a 
special  verdict ;  this  is  when  the  jury  find 
a  verdict  generally  for  the  plaintiff,  but 
subject  nevertheless  to  the  opinion  of  the 


judges  or  the  court  above  on  a  special  case 
stated  by  the  counsel  on  both  sides  with 
regard  to  a  matter  of  law.  3  Bl.  Com. 
378 ;  and  see  10  Mas*.  R.  64 ;  11  Mass. 
R.  858.  See,  generally,  Bouv.  Inst.  In- 
dex, h.  t. 

VERIFICATION,  pleading.  Whenever 
new  matter  is  introduced  on  either  side,  the 
plea  must  conclude  with  a  verification  or 
averment,  in  order  that  the  other  party  may 
have  an  opportunity  of  answering  it.  Carth. 
337 ;  1  Lutw.  201 ;  2  Wils.  66 ;  Dougl. 
60 ;  2  T.  R.  576 ;  1  Saund.  103,  n.  1 ; 
Com.  Dig.  Pleader,  E. 

2.  The  usual  verification  of  a  plea 
containing  matter  of  fact,  is  in  these  words, 
"  And  this  he  is  ready  to  verify,"  Ac.  See 
1  Chit.  PI.  537,  616 ;  Lawes,  Civ.  PI.  144 ; 
1  Saund,  103,  n.  1 ;  Willes,  R.  5 ;  3  Bl 
Com.  309. 

3.  In  one  instance,  however,  new  matter 
need  not  conclude  with  a  verification,  and 
then  the  pleader  may  pray  judgment  without 
it ;  for  example,  when  the  matter  pleaded 
is  merely  negative.  Willes,  R.  5 ;  Lawes 
on  PI.  145.  The  reason  of  it  is  evident, 
a  negative  requires  no  proof;  and  it  would 
therefore  be  impertinent  or  nugatory  for 
the  pleader,  who  pleads  a  negative  matter, 
to  declare  his  readiness  to  prove  it. 

Verification,  practice.  The  examina- 
tion of  the  truth  of  a  writing ;  the  certi- 
ficate that  the  writing  is  true.  Vide  Authen- 
tication. 

VERMONT.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 
It  was  admitted  by  virtue  of  "  An  act  for 
the  admission  of  the  state  of  Vermont  into 
this  Union,"  approved  February,  18, 1791, 
1  Story's  L.  U.  S.  169,  by  which  it  is  enacted, 
that  the  state  of  Vermont  having  petitioned 
the  congress  to  be  admitted  a  member  of 
the  United  States,  Be  it  enacted,  &c,  That 
on  the  fourth  day  of  March,  one  thousand 
seven  hundred  and  ninety-one,  the  said 
state,  by  the  name  and  style  of  "  the  state 
of  Vermont,"  shall  be  received  and  admitted 
into  this  Union,  as  a  new  and  entire  member 
of  the  United  States  of  America. 

2.  The  constitutiop  of  this  state  was 
adopted  by  a  convention  holden  at  Windsor, 
on  the  ninth  day  of  July,  one  thousand 
seven  hundred  and  ninety-three.  The 
powers  of  the  government  are  divided  into 
three  distinct  branches ;  namely,  the  legisla- 
tive, the  executive,  and  the  judicial. 

3; — 1.  The  supreme  legislative  power  is 
vested  in  a  house  of  representatives  of  the 
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freemen  of  the  commonwealth  or  state  of 
Vermont,  oh.  2,  §  2.  The  house  of  repre- 
sentatives of  the  freemen  of  this  state  shall 
consist  of  persons  most  noted  for  wisdom 
and  virtue,  to  be  chosen  by  ballot,  by  the 
freemen  of  every  town  in  this  state  respec- 
tively, on  the  first  Tuesday  in  September, 
annually  forever.  Ch.  2,  §  8.  The  repre- 
sentatives so  chosen,  a  majority  of  whom 
shall  constitute  a  quorum  for  transacting 
any  other  business  than  raising  a  state  tax, 
for  which  two-thirds  of  the  members  elected 
shall  be  present,  shall  meet  on  the  second 
Thursday  of  the  succeeding  October,  and 
shall  be  styled  The  General  Assembly  of 
the  State  of  Vermont :  they  shall  have  power 
to  choose  their  speaker,  secretary  of  state, 
their  clerk,  and  other  necessary  officers  of 
the  house — sit  on  their  own  adjournments — 
prepare  bills,  and  enact  them  into  laws — 
judge  of  the  elections  and  qualifications 
of  their  own  members;  they  may  expel 
members,  but  not  for  causes  known  to  their 
own  constituents  antecedent  to  their  elec- 
tions ;  they  may  administer  oaths  and  affir- 
mations in  matters  depending  before  them, 
redress  grievances,  impeach  state  criminals, 
grant  charters  of  incorporation,  constitute 
towns,  boroughs,  cities,  and  counties  :  they 
may,  annually,  on  their  first  session  after 
their  election,  in  conjunction  with  the  coun- 
cil, or  oftener  if  need  be,  elect  judges  of  the 
supreme  and  several  county  and  probate 
courts,  sheriffs,  and  justices  of  the  peace ; 
and  also,  with  the  council  may  elect  major 
generals  and  brigadier  generals,  from  time 
to  time,  as  often  as  there  shall  be  occasion ; 
and  they  shall  have  all  other  powers 
necessary  for  the  legislature  of  a  free  and 
sovereign  state:  but  they  shall  have  no 
power  to  add  to,  alter,  abolish,  or  infringe 
any  part  of  this  constitution.     Ch.  2  §  9. 

4. — 2.  The  supreme  executive  power 
is  vested  in  a  governor,  or  in  his  absence 
a  lieutenant-governor,  and  council.  Ch. 
2,  §  3.  The  duties  of  the  executive  are 
pointed  out  by  the  second  chapter  of  the 
constitution  as  follows : 

6. — §  10.  The  supreme  executive  coun- 
cil of  this  state  shall  consist  of  a  governor, 
lieutenant-governor,*  and  twelve  persons, 
chosen  in  the  following  manner,  viz.  The 
freemen  of  each  town  shall,  on  the  day  of 
the  election,  for  choosing  representatives  to 
attend  the  general  assembly,  bring  in  their 
votes  for  governor,  with  his  name  fairly 
written,  to  the  constable,  who  shall  seal  them 
up,  and  write  on  them,  votes  far  the  governor, 


and  deliver  them  to  the  representatives 
chosen  to  attend  the  general  assembly ;  and 
at  the  opening  of  the  general  assembly 
there  shall  be  a  committee  appointed  out  of 
the  council  and  assembly,  who,  after  being 
duly  sworn  to  the  faithful  discharge  of  their 
trust,  shall  proceed  to  receive,  sort,  and 
count  the  votes  for  the  governor,  and  declare 
the  person  who  has  the  major  part  of  the 
votes  to  be  governor  for  the  year  ensuing. 
And  if  there  be  no  choice  made,  then  the 
council  and  general  assembly,  by  their  joint 
ballot,  shall  make  choice  of  a  governor. 
The  lieutenant-governor  and  treasurer  shall 
be  chosen  in  the  manner  above  directed. 
And  each  freeman  shall  give  in  twelve  votes, 
for  twelve  counsellors,  in  the  same  manner, 
and  the  twelve  highest  in  nomination  shall 
serve  for  the  ensuing  year  as  counsellors. 

6. — §  11.  The  governor,  and,  in  his 
absence,  the  lieutenant-governor,  with  the 
council,  a  major  part  of  whom,  including 
the  governor,  or  lieutenant-governor,  shall 
be  a  quorum  to  transact  business,  shall 
have  power  to  commission  all  officers,  and 
also  to  appoint  officers,  except  where  provi- 
sion is,  or  shall  be  otherwise  made  by  law, 
or '  this  frame  of  government ;  and  shall 
supply  every  vacancy  in  any  office,  occa- 
sioned by  death,  or  otherwise,  until  the 
office  can  be  filled  in  the  manner  directed 
by  law  or  this  constitution. 

7.  They  are  to  correspond  with  other 
states,  transact  business  with  officers  of 
government,  civil  and  military,  and  to 
prepare  such  business  as  may  appear  to 
them  necessary  to  lay  before  the  general 
assembly.  They  shall  sit  as  judges  to  hear 
and  determine  on  impeachments,  taking  to 
their  assistance,  for  advice  only,  the  judges 
of  the  supreme  court.  And  shall  have 
power  to  grant  pardons,  and  remit  fines, 
in  all  cases  whatsoever,  except  in  treason 
and  murder;  in  which  they  shall  have 
power  to  grant  reprieves,  but  not  to  pardon, 
until  after  the  end  of  the  next  session  of 
the  assembly ;  and  except  in  cases  of  im- 
peachment, in  which  there  shall  be  no 
remission  or  mitigation  of  punishment,  but 
by  act  of  the  legislature. 

8.  They  are  also  to  take  care  that  the 
laws  be  faithfully  executed.  They  are  to 
expedite  the  execution  of  such  measures  as 
may  be  resolved  upon  by  the  general  assem- 
bly. And  they  may  draw  upon  the  treasury 
for  such  sums  as  may  be  appropriated  by 
the  house  of  representatives.  They  may 
also  lay  embargoes,  or  prohibit  the  exports- 
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tion  of  any  commodity,  for  any  time  not 
exceeding  thirty  days,  in  the  recess  of  the 
house  only.  They  may  grant  such  licenses 
as  shall  be  directed  by  law ;  and  shall  have 
power  to  call  together  the  general  assembly, 
when  necessary,  before  the  day  to  which 
they  shall  stand  adjourned.  The  governor 
shall  be  captain  general  and  commander-in- 
chief  of  the  forces  of  the  state,  but  shall 
not  command  in  person,  except  advised 
thereto  by  the  council,  and  then  only  so  long 
as  they  shall  approve  thereof.  And  the 
lieutenant-governor  shall,  by  virtue  of  his 
office,  be' lieutenant-general  of  all  the  forces 
of  the  state.  The  governor  or  lieutenant- 
governor,  and  council  shall  meet  at  the  time 
and  place  with  the  general  assembly ;  the 
lieutenant-governor  shall,  during  the  pre- 
sence of  the  commander-in-chief,  vote  and 
act  as  one  of  the  council :  and  the  governor, 
and,  in  his  absence,  the  lieutenant-governor, 
shall,  by  virtue  of  their  offices,  preside  in 
council,  and  have  a  casting,  but  no  other 
vote.  Every  member  of  the  council  shall 
be  a  justice  of  the  peace,  for  the  whole  state, 
by  virtue  of  his  office.  The  governor  and 
council  shall  have  a  secretary,  and  keep  fair 
books  of  their  proceedings,  wherein  any 
councillor  may  enter  his  dissent,  with  his 
reasons  to  support  it;  and  the  governor 
may  appoint  a  secretary  for  himself  and  his 
council. 

9.— §  16.  To  the  end  that  laws,  before 
they  are  enacted,  may  be  more  maturely 
considered,  and  the  inconvenience  of  hasty 
determinations,  as  much  as  possible,  pre- 
vented, all  bills  which  originate  in  the  as- 
sembly shall  be  laid  before  the  governor 
and  council  for  their  revision  and  concur- 
rence, or  proposals  of  amendment;  who 
shall  return  the  same  to  the  general  assem- 
bly, with  their  proposals  of  amendment,  if 
any,  in  writing ;  and  if  the  same  are  not 
agreed  to  by  the  assembly,  it  shall  be  in  the 
power  of  the  governor  and  council  to  sus- 
pend the  passing  of  such  bill  until  the  next 
session  of  the  legislature :  Provided,  that 
if  the  governor  and  council  shall  neglect  or 
refuse  to  return  any  such  bill  to  the  assem- 
bly, with  written  proposals  of  amendment, 
within  five  days,  or  before  the  rising  of  the 
legislature,  the  same  shall  become  a  law. 

10. — §  24.  Every  officer  of  state,  whether 
judicial  or  executive,  shall  be  liable  to  be 
impeached  by  the  general  assembly,  either 
when  in  office  or  after  his  resignation  or 
removal,  for  mal-administration.  All  im- 
peachments shall  be  before  the  governor,  or 
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lieutenant  governor  and  council,  who  shall 
hear  and  determine  the  same,  and  may 
award  costs ;  and  no  trial  or  impeachment 
shall  be  a  bar  to  a  prosecution  at  law. 

11. — 3.  The  judicial  power  is  regulated 
by  the  second  chapter  of  the  constitution, 
as  follows : 

12. — §  4.  Courts  of  justice  shall  be 
maintained  in  every  county  in  this  state, 
and  also  in  new  counties,  when  formed ; 
which  courts  shall  be  open  for  the  trial  of 
all  causes  proper  for  their  cognizance ;  and 
justice  shall  be  therein  impartially  adminis- 
tered, without  corruption  or  unnecessary 
delay.  The  judges  of  the  suprome  court 
shall  be  justices  of  the  peace  throughout 
the  state;  and  the  several  judges  of  the 
county  courts,  in  their  respective  counties, 
by  virtue  of  their  office,  except  in  the  trial 
of  such  causes  as  may  be  appealed  to  the 
county  court. 

13. — §  5.  A  future  legislature  may,  when 
they  shall  conceive  the  same  to  be  expedient 
and  necessary,  erect  a  court  of  chancery, 
with  such  powers  as  are  usually  exercised 
by  that  court  or  as  shall  appear  for  the  in- 
terest of  the  commonwealth :  Provided,  they 
do  not  constitute  themselves  the  judges  of 
the  said  court. 

VERSUS.  Against ;  as  A  B  versus  C  D. 
This  is  usually  abbreviated  v. 

VERT.  Everything  bearing  green  leaves 
in  a  forest.  Bao.  Ab.  Courts  of  the  Forest  \ 
Manwood,  146. 

VESSEL,  mar.  law.  A  ship,  brig,  sloop 
or  other  craft  used  in  navigation.  1  Boul. 
Paty,  tit.  1,  p.  100.     See  Ship. 

2.  By  an  act  of  congress,  approved 
July  29, 1850,  it  is  provided  that  any  per- 
son, not  being  an  owner,  who  shall  on  the 
high  seas,  wilfully,  with  intent  to  burn  or 
destroy,  set  fire  to  any  ship  or  other  vessel, 
or  otherwise  attempt  lie  destruction  of  such 
ship  or  other  vessel,  being  the  property  of 
any  citizen  or  citizens  of  the  United  States, 
or  procure  the  same  to  be  done,  with  the 
intent  aforesaid,  and  being  thereof  lawfully 
convicted,  shall  suffer  imprisonment  to  hard 
labor,  for  a  term  not  exceeding  ten  years, 
nor  less  than  three  years,  according  to  the 
aggravation  of  the  offence. 

TO  VEST,  estates.  To  give  an  imme- 
diate fixed  right  of  present  or  future  enjoy- 
ment; an  estate  is  vested  in  possession, 
when  there  exists  a  right  of  present  enjoy- 
ment ;  and  an  estate  is  vested  in  interest, 
when  there  is  a  present  fixed  right  of  future 
enjoyment.  Fearne  on  Rem.  2 ;  vide  2  Bop 
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on  Leg.  757 ;  8  Com.  Dig.  App.  h.  t. ;  1 
Vera.  823,  n. ;  10  Vin.  Ab.  230 ;  1  Suppl. 
to  Ves.  jr.  200,  242, 315,  434 ;  2  Id.  157 ; 
5  Ves.  511. 

VESTED  REMAINDER,  estate*.  One 
by  which  a  present  interest  passes  to  the 
party,  though  to  be  enjoyed  in  futuro,  and 
Dy  which  the  estate  is  invariably  fixed  to 
remain  to  a  determinate  person,  after  the 
particular  estate  has  been  spent.  2  Bouv. 
Inst.  n.  1831.     Vide  Remainder. 

VESTURE  OF  LAND.  By  this  phrase 
is  meant  all  things,  trees  excepted,  which 
grow  upon  the  surface  of  the  land,  and 
clothe  it  externally. 

2.  He  who  has  the  vesture  of  land  has 
a  right,  generally,  to  exclude  others  from 
entering  upon  the  superficies  of  the  soil. 
1  Inst.  4,  b ;  Hamm.  N.  P.  151 ;  see  7  East, 
R.  200  ;  1  Ventr.  393  ;  2  Roll.  Ab.  2. 

VETERA  STATUTA.  The  name  of 
Vetera  statuta,  ancient  statutes,  has  been 
given  to  the  statutes  commencing  with 
Magna  Charta,  and  ending  with  those  of 
Edward  II.     Crabb's  Eng.  Law,  222. 

VETO,  legislation.  This  is  a  Latin  word 
signifying,  I  forbid. 

2.  It  is  usually  applied  to  the  power  of 
the  president  of  the  United  States  to  nega- 
tive a  bill  which  has  passed  both  branches 
of  the  legislature.  The  act  of  refusing  to 
sign  such  a  bill,  and  the  message  which  is 
sent  to  congress  assigning  the  reasons  for  a 
refusal  to  sign  it,  are  each  called  a  veto. 

3.  When  a  bill  is  engrossed,  and  has 
received  the  sanction  of  both  houses,  it  is 
transmitted  to  the  president  for  his  appro- 
bation. If  he  approves  of  it,  he  signs  it. 
If  he  does  not,  he  sends  it,  with  his  objec- 
tions, to  the  house  in  which  it  originated, 
and  that  house  enter  the  objections  on  their 
journals,  and  proceed  to  reconsider  the  bill. 
Const.  U.  S.  art.  L,  s.  7,  cl.  2.  Vide  Story 
on  the  Const.  §  878  ;  1  Kent,  Com.  239. 

4.  The  governors  of  the  several  states 
have  generally  a  negative  on  the  acts  of 
the  legislature.  When  exercised  with  due 
caution,  the  veto  power  is  some  additional 
security  against  inconsiderate  and  hasty 
legislation,  or  where  bills  have  passed 
through  prejudice  or  want  of  due  reflection. 
It  was,  however,  mainly  intended  as  a 
weapon  in  the  hands  of  the  chief  magistrate 
to  defend  the  executive  department  from 
encroachment  and  usurpation,  as  well  as  a 
just  balance  of  the  constitution. 

5.  The  veto  power  of  the  British  sove- 
reign has  not  been  exercised  for  more  than 


a  century.  It  was  exercised  onoe  during 
the  reign  of  Queen  Anne.  Edinburgh  Rev. 
10th  vol.  411,  &c. ;  Parke's  Lectures,  126. 
But  anciently  the  king  frequently  replied 
Le  roy  s'avisera,  which  was  in  effect  with- 
holding his  assent.  In  France  the  king  had 
the  initiative  of  all  laws,  but  not  the  veto. 
See  1  Toull.  art.  39 ;  and  see  Nos.  42,  52, 
note  3. 

VEXATION.  The  injury  or  damage 
which  is  suffered  in  consequence  of  the 
tricks  of  another. 

VEXATIOUS  SUITS,  torts.  A  vexa- 
tious suit  is  one  which  has  been  instituted 
maliciously,  and  without  probable  cause, 
whereby  a  damage  has  ensued  to  the  de- 
fendant. 

2.  The  suit  is  either  a  criminal  prosecu- 
tion, a  conviction  before  a  magistrate,  or  a 
civil  action.  The  suit  need  not  be  alto- 
gether without  foundation ;  if  the  part  which 
is  groundless  has  subjected  the  party  to  an 
inconvenience,  to  which  he  would  not  have 
been,  exposed  had  the  valid  cause  of  com- 
plaint alone  have  been  insisted  on,  it  is  in- 
jurious. 4  Taunt.  616  j  4  Rep.  14 ;  1  Pet 
C.  C.  Rep.  210 ;  4  Serg.  &  Rawle,  19,  23. 

8.  To  make  it  vexatious,  the  suit  must 
have  been  instituted  maliciously.  As  ma- 
lice is  not  in  any  case  of  injurious  conduct 
necessarily  to  be  inferred  from  the  total 
absence  of  probable  cause  for  exciting  it, 
and  in  the  present  instance  the  law  will 
not  allow  it  to  be  inferred  from  that  cir- 
cumstance, for  fear  of  being  mistaken,  it 
casts  upon  the  suffering  party  the  onus  of 
proving  express  malice.  2  Wils.  R.  307  : 
2  Bos.  &  Pull.  129  j  Carth.  417;  but  see 
what  Gibbs,  C.  J.,  says  in  Berley  v.  Be- 
thune,  5  Taunt.  583 ;  see  also  1  Pet.  C.  C. 
R.  210 ;  2  Browne's  R.  Appx.  42, 49;  Add. 
R.  270. 

4.  It  is  necessary  that  the  prosecution 
should  have  been  carried  on  without  pro- 
bable cause.  The  law  presumes  that  pro- 
bable cause  existed  until  the  party  aggrieved 
can  show  to  the  contrary.  Hence  he  is 
bound  to  show  the  total  absence  of  probable 
cause.  5  Taunt.  580;  1  Campb.  R.  199. 
See  3  Dow.  Rep.  160 ;  1  T.  Rep.  520  ;  Bui. 
N.  P.  14 ;  4  Burr.  1974 ;  2  Bar.  &  C.  693 ; 
4  Dow.  &  R.  107 ;  1  Car.  R.  138,  204 ;  1 
Gow,  Rep.  20 ;  1  Wils.  232 ;  Cro.  Jac.  194. 
He  is  also  under  the  same  obligation  when 
the  original  proceeding  was  a  civil  action. 
2  Wils.  307. 

5.  The  damage  which  the  party  injured 
sustains  from  a  vexatious  suit  for  a  crime, 
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is  either  to  his  person,  his  reputation,  his 
estate  or  his  relative  rights.  1 .  Whenever 
imprisonment  is  occasioned  by  a  malicious 
unfounded  criminal  prosecution,  the  injury 
is  complete,  although  the  detention  may 
have  been  momentary,  and  the  party  re- 
leased on  bail.  Carth.  416.  2.  When  the 
bill  of  indictment  contains  scandalous  as- 
persions likely  to  impair  the  reputation  of 
the  accused,  the  damage  is  complete.  See 
12  Mod.  210 ;  2  B.  &  A.  494 ;,  3  Dow.  & 
R.  669.  3.  Notwithstanding  his  person  is 
left  at  liberty,  and  his  character  is  un- 
stained by  the  proceedings,  (as  where  the 
indictment  is  for  a  trespass,  Carth.  416,)  yet 
if  he  necessarily  incurs  expense  in  defend- 
ing himself  against  the  charge,  he  has  a 
right  to  have  his  losses  made  good.  10 
Mod.  148  ;  Id.  214 ;  Gilb.  185 ;  S.  C.  Str. 
978.  4.  If  a  master  loses  the  services  and 
assistance  of  his  domestics,  in  consequence 
of  a  vexatious  suit,  he  may  claim  a  compen- 
sation. Ham.  N.  P.  275.  With  regard  to 
a  damage  resulting  from  a  civil  action, 
when  prosecuted  in  a  court  of  competent 
jurisdiction,  the  only  detriment  the  party 
can  sustain,  is  the  imprisonment  of  his  per-., 
son,  or  the  seizure  of  his  property,  for  as 
to  any  expense  he  may  be  put  to,  this,  in 
contemplation  of  law,  has  been  fully  com- 
pensated to  him  by  the  costs  adjudged.  4 
Taunt.  7 ;  2  Mod.  306 ;  1  Mod.  4.  But 
where  the  original  suit  was  coram  non  judice, 
the  party  as  the  law  formerly  stood,  neces- 
sarily incurred  expense  without  the  power 
of  remuneration,  unless  by  this  action,  be- 
cause any  award  of  costs  the  court  might 
make  would  have  been  a  nullity.  How- 
ever, by  a  late  decision  such  an  adjudication 
was  holden  unimpeachable,  and  that  the 
party  might  well  have  an  action  of  debt  to 
recover  the  amount.  1  Wils.  316.  So  that 
the  law,  in  this  respect,  seems  to  have  taken 
a  new  turn,  and,  perhaps,  it  would  now  be 
decided,  that  no  action  can  under  any  other 
circumstances  but  imprisonment  of  the  per- 
son or  seizure  of  the  property,  be  maintained 
for  suing  in  an  improper  court.  Vide  Carth. 
189. 

See,  in  general,  Bao.  Abr.  Action  on  the 
oase,  H ;  Via.  Abr.  Actions,  H  c ;  Com. 
Dig.  Action  upon  the  oase  upon  desoeit ;  5 
Amer.  Law  Journ.  514 ;  Yelv.  105,  a  note 
2 ;  Bull.  N.  P.  13 ;  3  Selw.  N.  P.  535 ; 
Notes  on  Co.  Litt.  161,  a,  (Day's  edit.) ;  1 
Saund.  230,  n.  4  ;  3  Bl.  Com.  126,  n.  21, 
(Chit,  edit.);  this  Diet.  tit.  Malicious 
Prosecution. 


VEXED  QUESTION,  vexata  quastio. 
A  question  or  point  of  law  often  dis- 
cussed or  agitated,  but  not  determined  nor 
settled. 

VI ET  ARMIS.  With  force  and  arms. 
When  a  man  breaks  into  another's  close  vi 
et  armis9  he  may  be  opposed  force  by  force, 
for  there  is  no  time  to  request  him  to  go 
away.    2  Salk.  641 ;  8  T.  R.  78,  357. 

2.  These  words  are  universally  inserted 
in  a  writ  of  trespass,  because  they  point  out 
that  the  act  has  been  done  with  force,  and 
they  are  technical  words  to  designate  this 
offence.  Ham.  N.  P.  4, 10,  12 ;  1  Chit- 
PL  122  to  125 ;  and  article  Force. 

VIA.  A  cart-way,  which  also  includes 
a  foot-way  and  a  horse-way.    Vide  Way* 

VIABLE,  Vita  habitis,  capable  of  living. 
This  is  said  of*  a  child  who  is  born  alive  in 
such  an  advanced  state  of  formation  as  to 
be  capable  of  living.  Unless  he  is  born 
viable  he  acquires  no  rights  and  cannot 
transmit  them  to  his  heirs,  and  is  considered 
as  if  he  had  never  been  born. 

2.     This  term  is  used  in  the  French  law , 
Toull.  Dr.  Civ.  Fr.  tome  4,  p.  101  ;  it 
would  be  well  to  engraft  it  on  our  own 
Vide  Traill.  Med,  Jur.  46,  and  Dead  Born. 

VIABILITY,  med.  jur.  An  aptitude  to 
live  after  birth;  extra  uterine  life.  1 
Briand.  M6d.  L6g.  lere  partie,  c.  6,  art.  2. 
See  2  Sav.  Dr.  Bom.  Append.  IH.  for  a 
learned  discussion  of  this  subject. 

VICE.  A  term  used  in  the  civil  law 
and  in  Louisiana,  by  which  is  meant  a 
defect  in  a  thing;  an  imperfection.  For 
example,  epilepsy  in  a  slave,  roaring  and 
crib-biting  in  a  horse,  are  vices.  Red- 
hibitory vices  are  those  for  which  the  seller 
will  be  compelled  to  annul  a  sale,  and  take 
back  the  thing  sold.  Poth.  Vente,  203 ; 
Civ.  Code  of  Lo.  art.  2498  to  2507 ;  1  Duv. 
n.  396. 

Vice- Admiral.  The  title  of  an  officer 
in  the  navy;  the  next  in  rank  after  the 
admiral.  In  the  United  States  we  have  no 
officer  by  this  name. 

Viob-chanoellor.  The  title  of  a  judi- 
cial officer  who  decides  causes  depending  in 
the  court  of  chancery ;  his  opinions  may 
be  reversed,  discharged  or  altered  by  the 
chancellor. 

Vice-consul.  An  officer  who  performs 
the  duties  of  a  consul  within  a  part  of  the 
district  of  a  consul,  or  who  acts  in  the  place 
of  a  consul.    Vide  1  Phil.  Ev.  306. 

Vice-president  of  the  United  States. 
The  title  of  the  second  officer,  in  point  of 
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rank,  in  the  government  of  the  United 
States. 

2.  To  obtain  a  correct  idea  of  the  law 
relating  to  this  officer,  it  is  proper  to  consider, 
1.  His  election.  2.  The  duration  of  his  office. 
8.  His  duties. 

3. — 1.  He  is  to  be  elected  in  the  manner 
pointed  out  under  the  article  President  of 
the  United  States,  (q.  v.)  See,  also,  3 
Story  on  the  Const.  §  1447,  et  seq. 

4. — 2.  His  office  in  point  of  duration  is 
coextensive  with  that  of  the  president. 

5. — 3.  The  fourth  clause  of  the  third 
section  of  the  first  article  of  the  constitution 
of  the  United  States,  directs,  that "  the  vice- 
president  of  the  United  States  shall  be 
president  of  the  senate,  but  shall  have  no 
vote  unless  they  be  equally  divided."  And 
by  article  2,  s.  1,  clause  6,  of  the  constitu- 
tion, it  is  provided,  that  "  in  case  of  the 
removal  of  the  president  from  office,  or  of 
his  death,  resignation,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  vice- 
president." 

6.  When  the  vice-president  exercises 
the  office  of  president,  he  is  called  the  Pre- 
sident of  the  United  States. 

Vice  versa.  On  the  contrary ;  on  oppo- 
site  sides 

VICECOMES.    The  sheriff. 

VlOECOMES     NON     MI8IT     BREVE.       The 

sheriff  did  not  send  the  writ.  An  entry 
made  on  the  record  when  nothing  has  been 
done  by  virtue  of  a  writ  which  has  been 
directed  to  the  sheriff. 

VICENAGE.  The  neighborhood;  the 
venue,  (q.  v.) 

VICINETUM.  The  neighborhood;  vici- 
nage ;  the  venue.     Co.  Litt.  158  b. 

VICONTIEL.    Belonging  to  the  sheriff. 

VIDELICET.  A  Latin  adverb  signifying 
to  wit,  that  is  to  say,  namely,  scilicet,  (q.  v.) 
This  word  is  usually  abbreviated  viz. 

2.  The  office  of  the  videlicet  is  to  mark, 
that  the  party  does  not  undertake  to  prove 
the  precise  circumstances  alleged,  and  in 
such  case  he  is  not  required  to  prove  them. 
Steph.  PI.  309 ;  7  Cowen,  R.  42 ;  4  John. 
R.  450 ;  3  T.  R.  67,  643 ;  8  Taunt.  107 ; 
Greenl.  Ev.  §  60  ;  1  Litt.  R.  209.  Vide 
Yelv.  94 ;  3  Saund.  291  a,  note ;  New  Rep. 
*465,  note ;  Dane's  Ab.  Index,  h.  t. ;  2  Pick. 
214,  222  ;  16  Mass.  129. 

VIEW.    A  prospect. 

2.  Every  one  is  entitled  to  a  view  from 
his  premises,  but  he  thereby  acquires  no 
right  over  the  property  of  his  neighbors. 


The  erection  of  buildings  which  obstruct  a 
man's  view,  therefore,  is  not  unlawful,  and 
such  buildings  cannot  be  considered  a  nui- 
sance. 9  Co.  R.  58  b.  Vide  Ancient 
Lights;  Nuisance, 

View,  demand  of,  practice.  In  most 
real  and  mixed  actions,  in  order  to  ascertain 
the  identity  of  land  claimed  with  that  in 
the  tenant's  possession,  the  tenant  is  allowed, 
after  the  demandant  has  counted,  to  demand 
a  view  of  the  land  in  question ;  or  if  the 
subjeot  of  claim  be  rent,  or  the  like,  a  view 
of  the  land  out  of  which  it  issues.  Vin. 
Abr.  View ;  Com.  Dig.  View ;  Booth,  37 ; 
2  Saund.  45  b;"l  Reeves'  Hist.  435. 
This,  however,  is  confined  to  real  or  mixed 
actions;  for  in  personal  actions  the  view 
does  not  lie.  In  the  action  of  dower  unde 
nihil  habet,  it  has  been  much  questioned 
*  whether  the  view  be  demandable  or  not;  2 
Saund.  44,  n,  4 ;  and  there  are  other  real 
and  mixed  actions  in  which  it  is  not  allowed. 
The  view  being  granted,  the  course  of  pro- 
ceeding is  to  issue  a  writ,  commanding  the 
sheriff  to  cause  the  defendant  to  have  a  view 
of  the  land.  It  being  the  interest  of  the 
demandant  to  expedite  the  proceedings,  the 
duty  of  suing  out  the  writ  lies  upon  him, 
and  not  upon  the  tenant;  and  when,  in 
obedience  to  its  exigency,  the  sheriff  causes 
view  to  be  made,  the  demandant  is  to  show 
to  the  tenant,  in  all  ways  possible,  the 
thing  in  demand  with  its  metes  and  bounds. 
On  the  return  of  the  writ  into  court,  the 
demandant  must  count  de  novo;  that  is, 
declare  again ;  Com.  Dig.  Pleader,  2  V  3  ; 
Booth,  40;  and  the  pleadings  proceed  to 
issue. 

2.  This  proceeding  of  demanding  view, 
is,  in  the  present  rarity  of  real  actions, 
unknown  in  practice. 

VIEWERS.  Persons  appointed  by  the 
courts  to  see  and  examine  certain  matters, 
and  make  a  report  of  the  facts  together 
with  their  opinion,  to  the  court  In  practice 
they  are  usually  appointed  to  lay  out  roads 
and  the  like.  Vide  Experts. 

VIGILANCE.  Proper  attention  in  pro- 
per time. 

2.  The  law  requires  a  man  who  has  a 
claim  to  enforce  it  in  proper  time,  while 
the  adverse  party  has  it  in  his  power  to 
defend  himself ;  and  if  by  his  neglect  to  do 
so,  he  cannot  afterwards  establish  such 
claim,  the  maxim  vigilantibus  mm  dormien- 
tibus  leges  subserviunt,  acquires  full  force 
in  such  case.  For  example,  a  claim  not 
sued  for  within  the  time  required  by  the 
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acts  of  limitation,  will  be  presumed  to  be 
paid ;  and  the  mere  possession  of  corporeal 
real  property,  as  if  in  fee  simple,  and  with- 
out admitting  any  other  ownership  for  sixty 
years,  is  a  sufficient  title  against  all  the 
world,  and  cannot  be  impeached  by  any  dor- 
mant claim.  See  3  Bl.  Com.  196,  n ;  4  Co. 
11  b.    Vide  Twenty  years. 

"VTLL.  In  England  this  word  was  used 
to  signify  the  parts  into  which  a  hundred  or 
wapentake  was  divided.  Fortesc.  De  Laud, 
ch.  24.  See  Co.  Litt.  115  b.  It  also 
signifies  a  town  or  city.  Barr.  on  the 
Stat.  133. 

VILLAIN.  An  epithet  used  to  oast  con- 
tempt and  contumely  on  the  person  to  whom 
it  is  applied. 

2.  To  call  a  man  a  villain  in  a  letter 
written  to  a  third  person,  will  entitle  him 
to  an  action  without  proof  of  special  damages. 
1  Bos.  &  Pull.  331. 

VILLEIN,  Eiigl.  law.  A  species  of  slave 
during  the  feudal  times. 

2.  The  feudal  villein  of  the  lowest  order 
was  unprotected  as  to  property,  and  sub- 
jected to  the  most  ignoble  services ;  but  his 
circumstances  were  very  different  from  the 
slave  of  the  southern  states,  for  no  person 
was,  in  the  eye  of  the  law,  a  villein,  except 
as  to  his  master ;  in  relation  to  all  other 
persons  he  was  a  freeman.  Litt.  Ten.  s. 
189,  190  ;  Hallam's  View  of  the  Middle 
Ages,  vol.  i.  122,  124 ;  vol.  ii.  199. 

VILLENOUS  JUDGMENT,  punish- 
ments. In  the  English  law  it  was  a  judg- 
ment given  by  the  common  law  in  attaint, 
or  in  cases  of  conspiracy. 

2.  Its  effects  were  to  make  the  object  of 
it  lose  his  liberam  legem,  and  become  infa- 
mous. He  forfeited  his  goods  and  chattels, 
and  his  lands  during  life ;  and  this  barbarous 
judgment  further  required  that  his  lands 
should  be  wasted,  his  houses  razed,  his 
trees  rooted  up,  and  that  his  body  should 
be  cast  into  prison.  He  could  not  be  a 
juror  or  witness.  Burr.  996, 1027  j  4  Bl. 
Com.  136. 

VINCULO  MATRIMONII.  A  divorce 
a  vinculo  matrimonii,  is  one  from  the  bonds 
of  matrimony.  Such  a  divorce  generally 
enables  the  parties  to  marry  again. 

VINDICATION,  civil  law.  The  claim 
made  to  property  by  the  owner  of  it.  1 
Bell's  Com.  281, 5th  ed.  See  Revendkation. 

VIOLATION.  An  act  done  unlawfully 
and  with  force.  In  the  English  stat.  of  25 
E.  HE.,  st.  5,  o.  2,  it  is  declared  to  be  high 
treason  in  any  person  who  shall  violate  the 


king's  companion;  and  it  is  equally  high 
treason  in  her  to  suffer  willingly  suoh  viola- 
tion. This  word  has  been  construed  under 
this  statute  to  mean  carnal  knowledge.  3 
Inst.  9  ;  Bao.  Ab.  Treason,  E. 

VIOLENCE.  The  abuse  of  force. 
Theorie  des  Lois  Criminelles,  32.  That 
force  which  is  employed  against  common 
right,  against  the  laws,  ancK  against  public 
liberty.     Merl.  h.  t. 

2.  In  cases  of  robbery,  in  order  to  con- 
vict the  accused,  it  is  requisite  to  prove  that 
the  act  was  done  with  violence;  but  this 
violence  is  not  confined  to  an  actual  assault 
of  the  person,  by  beating,  knocking  down,  or 
forcibly  wresting  from  him ;  on  the  contrary, 
whatever  goes  to  intimidate  or  overawe,  by 
the  apprehension  of  personal  violence,  or  by 
fear  of  life,  with  a  view  to  compel  the  de- 
livery of  property,  equally  falls  within  its 
limits.  Alison,  Pr.  Cr.  Law  of  Scotl.  228 ; 
4  Binn.  R.  379 ;  2  Russ.  on  Cr.  61 ;  1  Hale, 
P.  C.  553.  When  an  article  is  merely 
snatched,  as  by  a  sudden  pull,  even  though 
a  momentary  force  be  exerted,  it  is  not 
such  violence  as  to  constitute  a  robbery.  2 
East,  P.  C.  702 ;  2  Russ.  Cr.  68 ;  Dig.  4, 
2,  2  and  3. 

VIOLENT  PROFITS,  Scotch  law.  The 
gains  made  by  a  tenant  holding  over,  are  so 
called.     Ersk.  Inst.  R.  2,  tit.  6,  s.  54. 

VIOLENTLY,  pleading.  This  word  was 
formerly  supposed  to  be  necessary  in  an  in- 
dictment, in  order  to  charge  a  robbery  from 
the  person,  but  it  has  been  hoi  den  unneces- 
sary. 2  East,  P.  C.  784 ;  1  Chit.  Cr.  Law, 
*244.  The  words  "  feloniously  and  against 
the  will,"  usually  introduced  in  such  indict- 
ments, seem  to  be  sufficient.  It  is  usual 
also  to  aver  a  putting  in  fear,  though  this 
does  not  seem  to  be  requisite.     Id. 

VIRGA.  An  obsolete  word,  which  sig- 
nifies a  rod  or  staff,  such  as  sheriffs,  bailiffs, 
and  constables  carry,  as  a  badge  or  ensign 
of  their  office. 

VIRGINIA.  The  name  of  one  of  the 
original  states  of  the  United  States  of 
America.  This  colony  was  chartered  in 
1606,  by  James  the  First,  and  this  charter 
was  afterwards  altered  in  1609  and  1612 ; 
and  in  1624  the  charter  was  declared  to  be 
forfeited  under  proceedings  under  a  writ 
of  quo  warranto.  After  the  fall  of  the 
charter,  Virginia  continued  to  be  a  royal 
province  until  the  period  of  the  American 
Revolution. 

2.  A  constitution,  or  rather  bill  of  rights, 
was  adopted  by  a  convention  of  the  repre- 
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sentatives  of  the  good  people  of  Virginia,  on 
the  12th  day  of  June,  1776.  An  amended 
constitution  or  form  of  government  for  Vir- 
ginia was  adopted  January  14,  1830,  which 
has  been  superseded  by  the  present  consti- 
tution, which  was  adopted  August  1, 1851. 

3.  The  legislative,  executive,  and  judi- 
ciary departments,  shall  be  separate  and 
distinct,  so  that  neither  "exercise  the  powers 
properly  belonging  to  either  of  the  others  ; 
nor  shall  any  person  exercise  the  powers  of 
more  than  one  of  them  at  the  same  time, 
except  that  justices  of  the  peace  shall  be 
eligible  to  either  house  of  assembly.  Art  2. 

4. — §  1.  The  legislature  is  composed  of 
two  branches,  the  house  of  delegates  and 
the  senate,  which  together  are  called  the 
general  assembly  of  Virginia. 

5. — 1.  The  house  of  delegates  will  be 
considered  with  reference,  1.  To  the  quali- 
fications of  the  electors.  2.  The  qualifica- 
tions of  members.  3.  The  number  of  mem- 
bers.    4.  Time  of  their  election. 

6. — 1st.  Every  white  male  citizen  of  the 
commonwealth,  of  the  age  of  twenty-one 
years,  who  has  been  a  resident  of  the  state 
for  two  years,  and  of  the  county,  city,  or 
town  where  he  offers  to  vote  for  twelve 
months  next  preceding  an  election,  and  no 
other  person,  shall  be  qualified  to  vote  for 
members  of  the  general  assembly,  and  all 
officers  elective  by  the  people :  but  no  per- 
son in  the  military,  naval,  or  marine  service 
of  the  United  States  shall  be  deemed  a  resi- 
dent of  this  state,  bv  reason  of  being  sta- 
tioned therein.  And  no  person  shall  have 
the  right  to  vote,  who  is  of  unsound  mind, 
or  a  pauper,  or  a  non-commissioned  officer, 
soldier,  seaman,  or  marine  in  the  service  of 
the  United  States,  or  who  has  been  con- 
victed of  bribery  in  an  election,  or  of  any 
infamous  offence. 

7. — 2.  The  general  assembly  at  its  first 
session  after  the  adoption  of  this  constitu- 
tion, and  afterwards  as  occasion  may  require, 
shall  cause  every  city  or  town,  the  white 
population  of  which  exceeds  five  thousand, 
to  be  laid  off  into  convenient  wards,  and  a 
separate  place  of  voting  to  be  established  in 
each,  and  thereafter  no  inhabitant  of  such 
city  or  town  shall  be  allowed  to  vote  except 
in  the  ward  in  which  he  resides. 

8. — 3.  No  voter,  during  the  time  for 
holding  any  election  at  which  he  is  entitled 
to  vote,  shall  be  compelled  to  perform  mili- 
tary service,  except  in  time  of  war  or  public 
danger ;  to  work  upon  the  public  roads,  or 
to  attend  any  court  as  suitor,  juror  or  wit- 


ness ;  and  no  voter  shall  be  subject  to  arrest 
under  any  civil  process  during  his  attend- 
ance at  elections,  or  in  going  to  and  returning 
from  them. 

9. — 4.  In  all  elections  votes  shall  be 
given  openly,  or  viva  voce,  and  not  by 
ballot.  But  dumb  persons,  entitled  to 
suffrage,  may  vote  by  ballot.     Art.  3. 

10. — 2d.  Any  person  may  be  elected  a 
delegate  who  shall  have  attained  the  age  of 
twenty-one  years,  and  shall  be  actually  a 
resident  within  the  city,  county,  town,  or 
election  district,  qualified  by  this  constitu- 
tion to  vote  for  members  of  the  general  as- 
sembly :  but  no  person  holding  a  lucrative 
office,  no  minister  of  the  gospel,  or  priest 
of  any  religious  denomination,  no  salaried 
officer  of  any  banking  corporation  or  com- 
pany, and  no  attorney  for  the  commonwealth 
shall  be  capable  of  being  elected  a  member 
of  either  house  of  assembly.  The  removal 
of  any  person  elected  to  either  branch  of 
the  general  assembly,  from  the  county,  city, 
town,  or  district  for  which  he  was  elected, 
shall  vacate  his  office.     Art.  4,  s.  5,  §  7. 

11. — 3d.  The  house  of  delegates  is  to 
consist  of  one  hundred  and  fifty-two  mem- 
bers.    Art.  4,  §  2. 

12. — 4th.  The  members  of  the  general 
assembly  are  to  be  chosen  biennially.  Art. 
4,  §2. 

13. — 2.  The  senate  will  be  considered 
in  the  same  order  that  the  house  of  dele- 
gates has  been.  1.  The  qualifications  of 
electors  are  the  same  as  for  electors  of  de- 
legates. 2.  Any  person  may  be  elected  a 
senator  who  has  attained  the  age  of  twenty- 
five  years,  and  shall  be  actually  a  resident 
within  the  district,  and  qualified  to  vote  for 
members  of  the  general  assembly.  The 
other  qualifications  are  the  same  as  those 
for  delegates.  Art.  4,  s.  5,  §  7.  3.  The 
number  of  senators  is  fifty.  Art.  4,  §  3. 
4.  Senators  are  to  be  elected  for  the  term 
of  four  years.  Upon  the  assembling  of  the 
senators  so  elected,  they  shall  be  divided 
into  two  equal  classes,  to  be  numbered  by 
lot.  The  term  of  service  of  the  senators  of 
the  first  class  shall  expire  with  that  of  the 
delegates  first  elected  under  this  constitu- 
tion ;  and  of  the  senators  of  the  second  class, 
at  the  expiration  of  two  years  thereafter; 
and  this  alternation  shall  be  continued,  so 
that  one-half  of  the  senators  may  be  chosen 
every  second  year.     Art.  4,  §  3. 

14. — 1.  The  chief  executive  power  of  this 
commonwealth  shall  be  vested  in  a  governor. 
He  shall  hold  the  office  for  the  term  of  four 
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years,  to  commence  on  the  — 
next  succeeding  his  election,  and  be  ineligi- 
ble to  the  same  office  for  the  term  next  suc- 
ceeding that  for  which  he  was  elected,  and 
to  any  other  office  during  his  term  of  service. 

15. — 2.  The  governor  shall  be  elected  by 
the  voters,  at  the  times  and  places  of  choos- 
ing members  of  the  general  assembly. 
Returns  of  the  election  shall  be  trans- 
mitted, under  seal,  by  the  proper  officers  to 
the  secretary  of  the  commonwealth,  who 
shall  deliver  them  to  the  speaker  of  the 
house  of  delegates,  on  the  first  day  of  the 
next  session  of  the  general  assembly.  The 
speaker  of  the  house  of  delegates  shall 
within  one  week  thereafter,  in  the  presenoe 
of  a  majority  of  the  senate  and  house  of 
delegates,  open  the  said  returns,  and  the 
votes  shall  then  be  counted.  The  person 
having  the  highest  number  of  votes  shall  be 
declared  elected ;  but  if  two  or  more  shall 
have  the  highest  and  an  equal  number  of 
votes,  one  of  them  shall  be  chosen  governor 
by  the  joint  vote  of  the  two  houses  of  the 
general  assembly.  Contested  elections  for 
governor  shall  be  decided  by  a  like  vote, 
and  the  mode  of  proceeding  in  such  cases 
shall  be  prescribed  by  law. 

16. — 3.  No  person  shall  be  eligible  to 
the  office  of  governor  unless  he  has  attained 
the  age  of  thirty  years,  is  a  native  citizen 
of  the  United  States,  and  has  been  a  citizen 
of  Virginia  for  five  years  next  preceding  his 
election. 

17. — 4.  The  governor  shall  reside  at  the 
seat  of  government ;  shall  receive  five  thou- 
sand dollars  for  each  year  of  his  service, 
and,  while  in  office,  shall  receive  no  other 
emolument  from  this  or  any  other  govern- 
ment. 

18. — 5.  He  shall  take  care  that  the  laws 
be  faithfully  executed ;  communicate  to  the 
general  assembly  at  every  session  the  con- 
dition of  the  commonwealth  j  recommend  to 
their  consideration  such  measures  as  he  may 
deem  expedient ;  and  convene  the  general 
assembly  on  application  of  a  majority  of  the 
members  of  both  houses  thereof,  or  when  in 
his  opinion  the  interest  of  the  common- 
wealth may  require  it.  He  shall  be  com- 
mander-in-chief of  the  land  and  naval  foroes 
of  the  state ;  have  power  to  embody  the 
militia  to  repel  invasion,  suppress  insurrec- 
tion and  enforce  the  execution  of  the  laws ; 
conduct,  either  in  person  or  in  such  other 
manner  as  shall  be  prescribed  by  law,  all 
intercourse  with  other  and  foreign  states  ; 
and,  during  the  recess  of  the  general  assem- 


bly, fill  pro  tempore  all  vacancies  in  those 
offices  for  which  the  constitution  and  laws 
make  no  provision :  but  his  appointments  to 
such  vacancies  shall  be  by  commissions  to 
expire  at  the  end  of  thirty  days  after  the 
commencement  of  the  next  session  of  the 
general  assembly.  He  shall  have  power  to 
remit  fines  and  penalties,  in  such  cases  and 
under  such  rules  and  regulations  as  may  be 
prescribed  by  law ;  and,  except  when  the 
prosecution  has  been  carried  on  by  the 
house  of  delegates,  or  the  law  shall  other- 
wise particularly  direct,  to  grant  reprieves 
and  pardons  after  conviction,  and  to  com- 
mute capital  punishment.  But  he  shall 
communicate  to  the  general  assembly  at 
each  session,  the  particulars  of  every  case 
of  fine  or  penalty  remitted,  of  reprieve  or 
pardon  granted  and  of  punishment  com- 
muted, with  his  reasons  for  remitting,  grant- 
ing or  commuting  the  same.  • 

19. — 6.  He  may  require  information  in 
writing  from  the  officers  in  the  executive 
department  upon  any  subject  relating  to  the 
duties  of  their  respective  offices  j  and  may 
also  require  the  opinion  in  writing  of  the 
attorney-general  upon  any  question  of  law 
connected  with  his  official  duties. 

20. — 7.  Commissions  and  grants  shall 
run  in  the  name  of  the  commonwealth  of 
Virginia,  and  be  attested  by  the  governor 
with  the  seal  of  the  commonwealth  an- 
nexed. 

21. — 8.  A  lieutenant  governor  shall  be 
elected  at  the  same  time,  and  for  the  same 
term,  as  the  governor :  and  his  qualification 
and  the  manner  of  his  election  in  all  respects 
shall  be  the  same. 

22. — 9.  In  case  of  the  removal  of  the 
governor  from  office,  or  of  his  death,  failure 
to  qualify,  resignation,  removal  from  the 
state,  or  inability  to  discharge  the  powers 
and  duties  of  the  office,  the  said  office,  with 
its  compensation,  shall  devolve  upon  the 
lieutenant  governor ;  and  the  general  as- 
sembly shall  provide  by  law  for  the  dis- 
charge of  the  executive  functions  in  other 
necessary  oases. 

23. — 10.  The  lieutenant  governor  shall 
be  president  of  the  senate,  but  shall  have 
no  vote;  and  while  acting  as  such,  shall 
receive  a  compensation  equal  to  that  allowed 
to  the  speaker  of  the  house  of  delegates. 
Art.  5,  «  1-10. 

24.-4  3.  The  judicial  powers  are  regu- 
lated by  the  sixtn  article  of  the  constitu- 
tion, as  follows : 

25. — 1.  There  shall  be  a  supreme  court 
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of  appeals,  district  courts  and  circuit  courts. 
The  jurisdiction  of  these  tribunals,  and  of 
the  judges  thereof,  except  so  far  as  the  same 
is  conferred  by  this  constitution,  shall  be 
regulated  by  law. 

26. — 2.  The  state  shall  be  divided  into 
twenty-one  judicial  circuits,  ten  districts 
and  five  sections. 

27. — 3.  The  general  assembly  may,  at 
the  end  of  eight  years  after  the  adoption 
of  this  constitution,  and  thereafter  at  inter- 
vals  of  eight  years,  re-arrange  the  said  eir- 
cuits,  districts  and  sections,  and  place  any 
number  of  circuits  in  a  district,  and  of  dis- 
tricts in  a  section ;  but  each  circuit  shall 
be  altogether  in  one  district,  and  each  dis- 
trict in  one  section ;  and  there  shall  not  be 
less  than  two  districts  and  four  circuits  in  a 
section,  and  the  number  of  sections  shall 
not  be  increased  or  diminished. 

28. — 6.  For  each  circuit,  a  judge  shall 
be  elected  by  the  voters  thereof,  who  shall 
hold  his  office  for  the  term  of  eight  years, 
unless  sooner  removed  in  the  manner  pre- 
scribed by-  this  constitution.  He  shall  at 
the  time  of  his  election  be  at  least  thirty 
years  of  age,  and  during  his  continuance  in 
office,  shall  reside  in  the  circuit  of  which  he 
is  judge. 

29. — 7.  A  circuit  court  shall  be  held  at 
least  twice  a  year  by  the  judge  of  each  cir- 
cuit, in  every  county  and  corporation  there- 
of, wherein  a  circuit  court  is  now  or  may 
hereafter  be  established.  But  the  judges 
in  the  same  district  may  be  required  or  au- 
thorized to  hold  the  courts  of  their  respec- 
tive circuits  alternately,  and  a  judge  of 
one  circuit  to  hold  a  court  in  any  other 
circuit. 

30. — 8.  A  district  court  shall  be  held,  at 
least  once  a  year,  in  every  district,  by  the 
judges  of  the  circuits  constituting  the  sec- 
tion and  the  judges  of  the  supreme  court 
of  appeals  for  the  section  of  which  the  dis- 
trict forms  a  part,  any  three  of  whom  may 
hold  a  court ;  but  no  judge  shall  sit  or  decide 
upon  any  appeal  taken  from  his  own  deci- 
sion. The  judge  of  the  supreme  court  of 
appeals  of  one  section,  may  sit  in  the  dis- 
trict courts  of  another  section,  when  re- 
quired or  authorized  by  law  to  do  so. 

31. — 9.  The  district  courts  shall  not 
have  original  jurisdiction,  except  in  cases 
of  habeas  corpus,  mandamus  and  prohi- 
bition. 

32. — 10.  For  each  section,  a  judge  shall 
be  elected  by  the  voters  thereof,  who  shall 
hold  his  office  for  the  term  of  twelve  years, 


unless  sooner  removed  in  the  manner  pre- 
scribed by  this  constitution.  He  shall  at 
the  time  of  his  election  be  at  least  thirty- 
five  years  of  age,  and  during  his  continu- 
ance in  office,  reside  in  the  section  for  which 
he  is  elected.  # 

33. — 11.  The  supreme  court  of  appeals 
shall  consist  of  the  five  judges  so  elected, 
any  three  of  whom  may  hold  a  court.  It 
shall  have  appellate  jurisdiction  only,  except 
in  cases  of  habeas  corpus,  mandamus  and 
prohibition.  It  shall  not  have  jurisdiction 
in  civil  causes  where  the  matter  in  contro- 
versy, exclusive  of  costs,  is  less  in  value  or 
amount  than  five  hundred  dollars,  except  in 
controversies  concerning  the  title  or  boun- 
daries of  land,  the  probat  of  a  will,  the 
appointment  or  qualification  of  a  personal 
representative,  guardian,  committee  or  cu- 
rator j  or  concerning  a  mill,  road,  way, 
ferry  or  landing,  or  the  right  of  a  corpora- 
tion, or  of  a  county  to  levy  tolls  or  taxes ; 
and  except  in  cases  of  habeas  corpus,  man- 
damus and  prohibition,  and  oases  involving 
freedom,  or  the  constitutionality  of  a  law. 

34. — 12.  Special  courts  of  appeals,  to 
consist  of  not  less  than  three  nor  more  than 
five  judges,  may  be  formed  of  the  judges  of 
the  supreme  court  of  appeals,  and  of  the 
circuit  courts,  or  any  of  them,  to  try  any 
cases  remaining  on  the  dockets  of  the  pre- 
sent court  of  appeals  when  the  judges 
thereof  cease  to  hold  their  offices  ;  or  to  try 
any  cases  which  may  be  on  the  dockets  of 
the  supreme  court  of  appeals  established  by 
this  constitution,  in  respect  to  which  a  ma- 
jority of  the  judges  of  said  court  may  be 
so  situated  as  to  make  it  improper  for  them 
to  sit  on  the  hearing  thereof. 

35. — 13.  When  a  judgment  or  decree 
is  reversed  or  affirmed  by  the  supreme  court 
of  appeals,  the  reasons  therefor  shall  be 
stated  in  writing,  and  preserved  with  the 
record  of  the  case. 

36. — 14.  Judges  shall  be  commissioned 
by  the  governor,  and  shall  receive  fixed  and 
adequate  salaries,  which  shall  not  be  dimi- 
nished during  their  continuance  in  office. 
The  salary  of  a  judge  of  the  supreme  court 
of  appeals  shall  not  be  less  than  three  thou- 
sand dollars,  and  that  of  a  judge  of  a  circuit 
court  not  less  than  two  thousand  dollars  per 
annum,  except  that  of  the  judge  of  the  fifth 
circuit,  which  shall  not  be  less  than  fifteen 
hundred  dollars  per  annum ;  and  each  shall 
receive  a  reasonable  allowance  for  necessary 
travel. 

37. — 15.  No  judge  during  his  term  of 
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service  shall  hold  any  other  office,  appoint- 
ment or  publio  trust,  and  the  acceptance 
thereof  shall  vacate  his  judicial  office  ;  nor 
shall  he  during  such  term,  or  within  one 
year  thereafter,  he  eligible  to  any  political 
office. 

38. — 10.  No  election  of  judge  shall  be 
held  within  thirty  days  of  the  time  of  hold- 
ing any  election  of  electors  of  president  and 
vice-president  of  the  United  States,  of 
members  of  congress  or  of  the  general  as- 
sembly. 

39. — 17.  Judges  may  be  removed  from 
office  by  a  concurrent  vote  6f  both  houses 
of  the  general  assembly,  but  a  majority  of 
all  the  members  elected  to  each  house  must 
concur  in  such  vote  ;  and  the  cause  of  re- 
moval shall  be  entered  on  the  journal  of 
each  house.  The  judge,  against  whom  the 
general  assembly  may  be  about  to  proceed, 
shall  receive  notice  thereof,  accompanied  by 
a  copy  of  the  causes  alleged  for  his  removal, 
at  least  twenty  days  before  the  day  on  which 
either  house  of  the  general  assembly  shall 
act  thereupon. 

40. — 22.  At  every  election  of  a  governor, 
an  attorney-general  shall  be  elected  by  the 
voters  of  the  commonwealth,  for  the  term 
of  four  years.  He  shall  be  commissioned 
by  the  governor,  shall  perform  such  duties 
and  receive  such  compensation  as  may  be 
prescribed  by  law,  and  be  removable  in  the 
manner  prescribed  for  the  removal  of 
judges. 

41. — 23.  Judges  and  all  other  officers, 
whether  elected  or  appointed,  shall  continue 
to  discharge  the  duties  of  their  respective 
offices  after  their  terms  of  service  have  ex- 
pired, until  their  successors  are  qualified. 

42. — 24.  Writs  shall  run  in  the  name  of 
the  commonwealth  of  Virginia  and  be  at- 
tested by  the  clerks  of  the  several  courts. 
Indictments  shall  conclude,  against  the 
peace  and  dignity  of  the  commonwealth. 

43. — 25.  There  shall  be  in  each  county 
of  the  commonwealth,  a  county  court,  which 
shall  be  held  monthly,  by  not  less  than 
three,  nor  more  than  five  justices,  except 
when  the  law  shall  require  the  presence  of 
a  greater  number. 

44. — 26.  The  jurisdiction  of  the  said 
court  shall  be  the  same  as  that  of  the  exist- 
ing county  courts,  except  so  far  as  it  is 
modified  by  this  constitution  or  may  be 
changed  by  law. 

45. — 27.  Each  county  shall  be  laid  off 
into  districts,  as  nearly  equal  as  may  be  in 
territory  and  population.     In  each  district 


there  shall  be  elected  by  the  voters  thereof, 
four  justices  of  the  peace,  who  shall  be 
commissioned  by  the  governor,  reside  in 
their  respective  districts,  and  hold  their 
office  for  the  term  of  four  years.  The  jus- 
tices so  elected  shall  ohoose  one  of  their 
own  body,  who  shall  be  the  presiding  justioe 
of  the  county  court,  and  whose  duty  it  shall 
be  to  attend  each  term  of  said  court.  The 
other  justices  shall  be  classified  by  law  for 
the  performance  of  their  duties  in  court. 

46. — 28.  The  justices  shall  receive  for 
their  services  in  court,  a  per  diem  compen- 
sation, to  be  ascertained  by  law,  and  paid 
out  of  the  county  treasury ;  and  shall  not 
receive  any  fee  or  emolument  for  other  judi- 
cial services. 

VIRILIA.  The  privy  members  of  a 
man.     Bract,  lib.  3,  p.  144. 

VIRTUTE  OFFICII.  By  virtue  of  his 
office.  A  sheriff,  a  constable,  and  some 
other  offioers  may,  virtute  officii,  apprehend 
a  man  who  has  been  guilty  of  a  crime  in 
their  presence. 

VIS.  A  Latin  word  which  signifies  force. 
In  law  it  means  any  kind  of  force,  violence, 
or  disturbance,  relating  to  a  man's  person 
or  his  property. 

Vis  IMPRE88A.  Immediate  force ;  origi- 
nal force.  This  phrase  is  applied  to  cases 
of  trespass,  when  a  question  arises  whether 
an  injury  has  been  caused  by  a  direct  force, 
or  one  which  is  indirect.  When  the  origi- 
nal force,  or  vis  impressa,  had  ceased  to  act 
before  the  injury  commenced,  then  there  is 
no  force,  the  effect  is  mediate,  and  the  pro- 
per remedy  is  trespass  on  the  case. 

2.  When  the  injury  is  the  immediate 
consequence  of  the  force  or  vis  proxima, 
trespass  vi  et  armis  lies.  3  Bouv.  Inst.  n. 
3483  ;  4  Bouv.  Inst.  n.  3583. 

Vis  major,  a  superior  force.  In  law  it 
signifies  inevitable  accident. 

2.  This  term  is  used  in  the  civil  law  in 
nearly  the  same  same  way  that  the  words 
act  of  God,  (q.  v.)  are  used  in  the  common 
law.  Generally,  no  one  is  responsible  for  an 
accident  which  arises  from  the  vis  major ; 
but  a  man  may  be  so,  where  he  has  stipu- 
lated that  he  would ;  and  when  he  has  been 
guilty  of  a  fraud  m  deceit.  2  Kent,  Com. 
448 ;  Poth.  Pret  a  Usage,  n.  48,  n.  60 ; 
Story,  Bail iii.  6  25. 

VISA,  civ.  law.  The  formula  put  upon 
an  act ;  a  register ;  a  commercial  book,  in 
order  to  approve  of  it  and  authenticate  it. 

VISITATION.  The  act  of  examining 
into  the  affairs  of  a  corporation. 
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2.  The  power  of  visitation  is  applicable 
only  to  ecclesiastical  and  eleemosynary  cor- 
porations. 1  Bl.  Com.  480;  2  Kyd  on 
Corp.  174.  The  visitation  of  civil  corpora- 
tions is  by  the  government  itself,  through 
the  medium  of  the  courts  of  justice  Vide 
2  Kent,  Com.  240. 

VISITER.  An  inspector  of  the  govern- 
ment, of  corporations  or  bodies  politic.  1 
Bl.  Com.  482.  Yide  Dane's  Ab.  Index,  h. 
t.;  7  Pick.  303;  12  Pick.  244. 

VISNE.  The  neighborhood;  a  neigh- 
boring place  ;  a  place  near  at  hand ;  the 
venue,  (q.  v.) 

2.  Formerly  the  visne  was  confined  to 
the  immediate  neighborhood,  where  the 
cause  of  action  arose,  and  many  verdicts 
were  disturbed  because  the  visne  was  too 
large,  which,  becoming  a  great  grievance, 
several  statutes  were  passed  to  remedy  the 
evil.  The  21  James  L,  o.  13,  gives  aid 
after  verdict,  where  the  visne  is  partly 
wrong,  that  is,  where  it  is  warded  out  of 
too  many  or  too  few  places  in  the  county 
named.  The  16  and  17  Charles  II.,  c.  8, 
goes  further,  and  cures  defects  of  the  visne 
wholly,  so  that  the  cause  is  tried  by  a  jury 
of  the  proper  county.     Vide  Venue. 

VIVA  VOCE.  Living  voice;  verbally. 
It  is  said  a  witness  delivers  his  evidence  viva 
voce,  when  he  does  so  in  open  court ;  the 
term  is  opposed  to  deposition.  It  is  some- 
times opposed  to  ballot ;  as,  the  people  vote 
by  ballot,  but  their  representatives,  in  the 
legislature,  vote  viva  voce. 

VIVARY.  A  place  where  living  things 
are  kept ;  as  a  park,  on  land ;  or  in  the 
water,  as  a  pond. 

VIVUM  VADIUM,  or  living  pledge, 
contracts.  When  a  man  borrows  a  sum  of 
money,  (suppose  two  hundred  dollars,)  of 
another,  and  grants  him  an  estate,  as  of 
twenty  dollars  per  annum,  to  hold  till  the 
rents  and  profits  shall  repay  the  sum  so 
borrowed. 

2.  This  is  an  estate  conditioned  to  be 
void,  as  soon  as  such  sum  is  raised.  And 
in  this  case  the  land  or  pledge  is  said  to  be 
living;  it  subsists,  and  survives  the  debt, 
and  immediately  on  the  discharge  of  that, 
results  back  to  the  borrower.  2  Bl.  Com. 
157.     See  Antichresis;  Mortgage. 

VOCATIO  IN  JUS,  Roman  civ.  lav*. 
According  to  the  practice  in  the  legis  ac- 
tiones  of  the  Roman  law,  a  person  having 
a  demand  against  another,  verbally  cited 
him  to  go  with  him  to  the  praetor  in  jus 
eamus.    In  jus  te  voco.   This  was  denomina-  • 


ted  vocatio  in  jus.  If  a  person  thus  sum- 
moned refused  to  go,  he  could  be  compelled 
by  force  to  do  so,  unless  he  found  a  vindex, 
that' is,  a  procurator,  or  a  person  to  under- 
take his  cause.  When  the  parties  appeared 
before  the  praetor,  they  went  through  die 
particular  formalities  required  by  the  action 
applicable  to  the  cause.  If  the  cause  was 
not  ended  the  same  day,  the  parties  pro- 
mised to  appear  again  at  another  day,  which 
was  called  vadimonium.     See  Math.  V.  25. 

VOID,  contracts,  practice.  That  which 
has  no  force  or  effect. 

2.  Contracts,  bequests  or  legal  proceed- 
ings may  be  void ;  these  will  be  severally 
considered. 

3. — 1.  The  invalidity  of  a  contract  may 
arise  from  many  causes.  1.  When  the 
parties  have  no  capacity  to  contract;  as  in 
the  oase  of  idiots,  lunatics,  and  in  some 
states,  under  their  local  regulations,  habitual 
drunkards.  Vide  Parties  to  contract s9  §  1 ; 
1  Hen.  &  Munf.  69  ;  1  South.  R.  361 ;  2 
Hayw.  R.  394;  Newl.  on  Contr.  19;  1 
Fonbl.  Eq.  46 ;  3  Camp.  128 ;  Long  on 
Sales,  14;  Highm.  on  Lunacy,  111,  112; 
Chit,  on  Contr.  29,  257. 

4. — 2.  When  the  contract  has  for  its  ob- 
ject the  performance  of  an  act  malum  in  se; 
as  a  covenant  to  rob  or  kill  a  man,  or  to 
commit  a  breach  of  the  peace.  Shep.  To. 
163  ;  Co.  Lit.  206,  b :   10  East,  R.  534. 

5. — 3.  When  the  thing  to  be  performed 
is  impossible;  as,  if  a  man  were  to  covenant 
to  go  from  the  United  States  to  Europe  in 
one  day.  Co.  Lit.  206,  b.  But  in  these 
cases,  the  impossibility  must  exist  at  the 
time  of  making  the  contract ;  for  although 
subsequent  events  may  excuse  the  perform- 
ance, the  contract  is  not  absolutely  void ; 
as,  if  John  contract  to  marry  Maria,  and, 
before  the  time  appointed,  the  covenantee 
marry  her  himself,  the  contract  will  not  be 
enforced,  but  it  was  not  void  in  its  creation. 
It  differs  from  a  contract  made  by  John, 
who,  being  a  married  man,  and  known  to 
the  covenantee,  enters  into  a  contract  to 
marry  Maria  during  the  continuance  of  his 
existing  marriage,  for  in  that  case  the  con- 
tract is  void. 

6. — 4.  Contracts  against  public  policy; 
as  an  agreement  not  to  marry  any  one,  or 
not  to  follow  any  business;  the  one  being 
considered  in  restraint  of  marriage,  and  the 
other  in  restraint  of  trade.  4  Burr.  2225 ; 
S.  C.  Wilm.  364 ;  2  Vera.  215  ;  Al.  67 : 
8  Mass.  R.  223 ;  9  Mass.  R.  522 ;  1  Pick. 
R.  443 ;  3  Pick.  R.  188. 
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7. — 5.  When  the  contract  is  fraudulent, 
it  is  void,  for  fraud  vitiates  everything. 
1  Fonbl.  Equity,  66,  note ;  Newl.  on  Contr. 
352 ;  and  article  Fraud,  As  to  cases  when 
a  condition  consists  of  several  parts,  and 
some  are  lawful  and  others  are  not,  see 
article  Condition, 

8. — 2.  A  devise  or  bequest  is  void :  1. 
When  made  by  a  person  not  lawfully  autho- 
rized to  make  a  will ;  as,  a  lunatic  or  idiot, 
a  married  woman,  and  an  infant  before  ar- 
riving at  the  age  of  fourteen,  if  a  male,  and 
twelve  if  a  female.  Harg.  Co.  Lit.  896,  b ; 
Rob.  on  Wills,  28 ;  Godolph.  Orph.  Leg. 
21.  2.  When  there  is  a  defeot  in  the  form 
of  the  will,  or  when  the  devise  is  forbidden 
by  law ;  as,  when  a  perpetuity  is  given,  or 
when  the  devise  in  unintelligible.  3.  When 
it  has  been  obtained  by  fraud.  4.  When 
the  devisee  is  dead.  5.  And  when  there 
has  been  an  express  or  implied  revocation 
of  the  will.     Vide  Legacy;  Will. 

9. — 3,  A  writ  or  process  is  void  when 
there  was  not  any  authority  for  issuing  it, 
as  where  the  court  had  no  jurisdiction.  In 
such  case,  the  officers  acting  under,  it  be- 
come trespassers,  for  they  are  required,  not- 
withstanding it  may  sometimes  be  a  difficult 
question  of  law,  to  decide  whether  the  court 
has  or  has  not  jurisdiction.  2  Brownl.  124 ; 
10  Co.  69 ;  March's  R.  118 ;  8  T.  R.  424 ; 
3  Cranch,  R.  830  ;  4  Mass.  R.  234.  Vide 
articles  Irregularity;  Regular  and  Irregular 
Process. 

Vide,  generally,  8  Com.  Dig.  644 ;  Bao. 
Ab.  Conditions,  K ;  Bao.  Ab.  Infancy,  &c. 
I ;  Bac.  Ab.  h.  t. ;  Dane's  Ab.  Index,  h.  t.; 
3  Chit.  Pr.  75 ;  Yelv.  42,  a,  note  1 ;  1 
Rawle,  R.  163 ;  Bouv.  Inst.  Index,  h.  t. 

VOIDABLE.  That  which  has  some 
force  or  effect,  but  which,  in  consequence  of 
some  inherent  quality,  may  be  legally  an- 
nulled or  avoided. 

2.  As  a  familiar  example,  may  be  men- 
tioned the  case  of  a  oontract  made  by  an 
infant  with  an  adult,  which  may  be  avoided 
or  confirmed  by  the  former  on  his  coming 
of  age.     Vide  Parties,  contracts. 

3.  Such  contracts  are  generally  of  bind- 
ing force  until  avoided  by  the  party  having 
a  right  to  annul  them.  Bao.  Ab.  Infancy, 
I  3  ;  Com.  Dig.  Enfant ;  Fonbl.  Eq.  b.  1, 
c.  2,  §  4,  note  b ;  3  Burr.  1794 :  Nels.  Ch. 
R.  55 ;  1  Atk.  354  ;  Stra.  937 ;  Perk.  §  12. 

VOIR.  An  old  French  word,  which 
signifies  the  same  as  the  modern  word  vrai9 
true.  Voir  dire9  to  speak  truly,  to  tell  the 
truth. 


2.  When  a  witness  is  supposed  to  have 
an  interest  in  the  cause,  the  party  against 
whom  he  is  called  has  the  choice  to  prove 
such  interest  by  calling  another  witness  to 
that  fact,  or  he  may  require  the  witness  pro- 
duced to  be  sworn  on  his  voir  dire  as  to 
whether  he  has  an  interest  in  the  cause  or 
not,  but  the  party  against  whom  he  is  called 
will  not  be  allowed  to  have  recourse  to  both 
methods  to  prove  the  witness'  interest.  If 
the  witness  answers  he  has  no  interest,  he 
is  competent,  his  oath  being  conclusive ;  if 
he  swears  he  has  an  interest,  he  will  be  re* 
jected. 

3.  Though  this  is  the  rule  established  be- 
yond the  power  of  the  courts  to  change,  it 
seems  not  very  satisfactory.  The  witness 
is  sworn  on  his  voir  dire  to  ascertain  whe- 
ther he  has  an  interest,  which  would  dis- 
qualify him,  because  he  would  be  tempted 
to  perjure  himself,  if  he  testified  when  in- 
terested. But  when  he  is  asked  whether 
he  has  such  an  interest,  if  he  is  dishonest 
and  anxious  to  be  sworn  in  the  case,  he  will 
swear  falsely  he  has  none,  and  his  answer 
being  conclusive,  he  will  be  admitted  as 
competent ;  if,  on  the  contrary,  he  swears 
truly  he  has  an  interest,  when  he  knows 
that  will  exclude  him,  he  is  told  that  for 
being  thus  honest,  he  must  be  rejected. 

See,  generally,  12  Vin.  Ab.  48;  22 
Vin.  Ab.  14 ;  1  Dall.  375 ;  Dane's  Ab. 
Index,  h.  t. ;  and  Interest. 

VOLUNTARY.  Willingly ;  done  with 
one's  consent ;  negligently.    Wolff,  §  5. 

2.  To  render  an  act  criminal  or  tortious 
it  must  be  voluntary.  If  a  man,  therefore, 
kill  another  without  a  will  on  his  part,  while 
engaged  in  the  performance  of  a  lawful  act, 
and  having  taken  proper  care  to  prevent  it, 
he  is  not  guilty  of  any  crime.  And  if  he 
commit  an  injury  to  the  person  or  property 
of  another,  he  is  not  liable  for  damages,  un- 
less the  act  has  beon  voluntary  or  through 
negligence,  as  when  a  collision  takes  place 
between  two  ships  without  any  fault  in 
either.  2  Dobs.  R.  83 ;  3  Hagg.  Adm.  R. 
320,  414. 

3.  When  the  crime  or  injury  happens 
in  the  performance  of  an  unlawful  act,  the 
party  will  be  considered  as  having  acted 
voluntarily. 

4.  A  negligent  escape  permitted  by  an 
officer  having  the  custody  of  a  prisoner  will 
be  presumed  as  voluntary;  under  a  decla- 
ration or  count  charging  the  escape  to 
have  been  voluntary,  the  party  will,  there- 
fore, be  allowed  to  give  a  negligent  escape 
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in    evidence.     1  Saund.   35,  n.   1.     See 
Will. 

Voluntary  conveyance,  contracts.  The 
transfer  of  an  estate  made  without  any 
adequate  consideration  of  value. 

2.  Whenever  a  voluntary  conveyance  is 
made,  a  presumption  of  fraud  properly 
arises  upon  the  statute  of  27th  Eliz.  cap.  4, 
which  presumption  may  be  repelled  by  show- 
ing that  the  transaction  on  which  the  con- 
veyance was  founded,  virtually  contained 
some  conventional  stipulations,  some  com- 
promise of  interests  or  reciprocity  of  benefits, 
that  point  out  an  object  and  motive  beyond 
the  indulgence  of  affection  or  claims  of 
kindred,  and  not  reconcilable  with  the  sup- 
position of  intent  to  deceive  a  purchaser. 
But  unless  so  repelled,  such  a  conveyance 
coupled  with  a  subsequent  negotiation  for 
sale,  is  conclusive  evidence  of  statutory 
fraud.  5  Day,  223,  341;  1  Johns.  Cas. 
161 ;  4  John.  Ch.  R.  450 ;  3  Conn.  450 ; 
4  Conn.  1 ;  4  John.  R.  536 ;  15  John.  R. 
14 ;  2  Munf.  R.  363.  A  distinction  has 
been  made  between  previous  and  subsequent 
creditors ;  such  a  conveyance  is  void  as  to 
the  former  but  not  as  to  the  latter.  8 
Wheat.  229 ;  3  John.  Ch.  481 ;  and  see  6 
Alab.  R.  506 ;  9  Alab.  R.  937 ;  10  Conn. 
69.  And  a  conveyance  by  a  father  who, 
though  in  debt,  is  not  in  embarrassed  cir- 
cumstances, who  makes  a  reasonable  pro- 
vision for  a  child,  leaving  property  sufficient 
to  pay  his  debts,  is  not  per  se,  fraudulent. 
4  Wheat.  27  ;  6  Watts  &  S.  97 ;  4  Verm. 
889  ;6N.H.  Rep.  67 ;  11  Leigh,  137 ;  5 
Ohio,  121. 

3.  By  the  statute  of  8  Henry  VII.  c. 
4,  all  deeds  of  gifts  of  goods  and  chattels 
in  trust  for  the  donor  were  declared  void ; 
and  by  the  statute  of  13  Eliz.  ch.  5,  gifts 
of  goods  and  chattels,  as  well  as  of  lands, 
by  writing  or  otherwise,  made  with  intent 
to  delay,  hinder  and  defraud  creditors,  were 
rendered  void  as  against  the  person  to  whom 
such  frauds  would  be  prejudicial. 

4.  The  principles  of  these  statutes,  which 
indeed  have  been  copied  from  the  civil  law, 
Dig.  42,  8,  5,  11 ;  2  Bell's  Com.  182, 
though  they  may  not  have  been  substantially 
reenacted,  prevail  throughout  the  United 
States.  3  Johns.  Ch.  R.  481 ;  1  Halst.  R. 
450;  5  Cowen,  87 ;  8  Wheat.  R.  229 ;  11 
Id.  199 ;  12  Serg.  &  Rawle,  448 ;  9  Mass. 
R.  390 ;  11  Id.  421 ;  4  Greenl.  R.  52 ;  2 
Pick.  R.  411 ;  8  Com.  Dig.  App.  h.  t. ;  22 
Vin.  Ab.  15 ;  1  Vera.  38, 101 ;  Rob.  on 
Fr.  Conv.  65, 478 ;  Dane's  Ab.  Index,  h.  t.; 


4  Ves.  344;  4  McCord,  294;  1  Rawle. 
231;  1  Rep.  Const.  Ct.  180;  1  N.  k 
McCord,  334 ;  Coxe,  56 ;  Hare  &  Wall. 
Sel.  Deo.  33-69.  Vide  Contracts;  Indebt- 
edness; Settlement. 

5.  As  between  the  parties  such  convey- 
ances are,  in  general,  good.     2  Rand.  384; 

1  John.  Chan.  R.  329,  336 ;  1  Wash.  274. 
And  when  it  has  once  been  executed  and 
delivered,  it  cannot  be  recalled ;  even  where 
an  unmarried  man  executes  a  voluntary 
trust  deed  for  the  benefit  of  future  children, 
nor  can  he  relieve  himself  from  a  provision 
in  the  conveyance  to  the  trustee,  under 
whioh  the  income  of  the  trust  property  is  to 
be  paid  to  him  at  the  discretion  of  a  third 
person.  2  My.  &  Keen,  496.  See  2  Moll, 
257. 

Voluntary  deposit,  civil  law.  One 
which  is  made  by  the  mere  consent  or  agree- 
ment of  the  parties.  1  Bouv.  Inst.  n. 
1054. 

Voluntary  escape.  The  giving  to  a 
prisoner  voluntarily,  any  liberty  not  author- 
ized by  law.  5  Mass.  310 ;  2  Chipm.  11 ;  3 
Harr.  &  John.  559 ;  2  Harr.  &  Gill.  106 ; 

2  Bouv.  Inst.  n.  2332. 

Voluntary  jurisdiction.  In  the  eccle- 
siastical law,  jurisdiction  is  either  contentious 
jurisdiction,  (q.  v.)  or  voluntary  jurisdic- 
tion. By  the  latter  term  is  understood  that 
kind  of  jurisdiction  which  requires  no  judi- 
cial proceedings,  as,  the  granting  letters  of 
administration  and  receiving  the  probate  of 
wills. 

Voluntary  nonsuit,  practice.  The 
abandonment  of  his  cause  by  a  plaintiff, 
and  an  agreement  that  a  judgment  for  costs 
be  entered  against  him.  3  Bouv.  Inst.  n. 
3306. 

Voluntary  sale,  contracts.  One  made 
freely,  without  constraint,  by  the  owner  of 
the  thing  sold.     1  Bouv.  Inst.  n.  974. 

Voluntary  waste.  That  which  is 
either  active  or  wilful,  in  contradistinction 
to  that  which  arises  from  mere  negligence, 
which  is  called  permissive  waste.  2  Bouv. 
Inst.  2394,  et  seq.    Vide  Waste. 

VOLUNTEERS,  contracts.  Persons 
who  receive  a  voluntary  conveyance,  (q.  v.) 

2.  It  is  a  general  rule  of  the  courts  of 
equity  that  they  will  not  assist  a  mere  vo- 
lunteer who  has  a  defective  conveyance. 
Fonbl.  B.  1,  o.  5;  s.  2,  and  see  the  note 
there  for  some  exceptions  to  this  rule.  Vide, 
generally,  1  Madd.  Ch.  271 :  1  Supp.  to 
Ves.  jr.  320 ;  2  Id.  321 ;  Powell  on  Mortg 
Index,  h.  t.    4  Bouv.  Inst.  n.  3968-73. 
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Volunteers,  army.  Persons  who  in 
time  of  war  offer  their  services  to  their 
country,  and  march  in  its  defence. 

2.  Their  rights  and  duties  are  prescribed 
by  the  municipal  laws  of  the  different  states. 
But  when  in  actual  service  they  are  subject 
to  the  laws  of  the  United  States  and  the 
articles  of  war. 

VOTE.  Suffrage ;  the  voice  of  an  indi- 
vidual in  making  a  choice  by  many.  The 
total  number  of  voices  given  at  an  election; 
as,  the  presidential  vote. 

2.  Votes  are  either  given  by  ballot, 
(q.  v.)  or  viva  voce;  they  may  be  delivered 
personally  by  the  voter  himself,  or,  in  some 
oases,  by  proxy,  (q.  v.) 

3.  A  majority  (q.  v.)  of  the  votes  given 
carries  the  question  submitted,  unless  in 
particular  cases  when  the  constitution  or  laws 
require  that  there  shall  be  a  majority  of  all 
the  voters,  or  when  a  greater  number  than 
a  simple  majority  is  expressly  required ; 
as,  for  example  in  the  case  of  the  senate, 
in  making  treaties  by  the  president  and 
senate,  two-thirds  of  the  senators  present 
must  concur.  Vide  Angell  on  Uorpor. 
Index,  h.  t. 

4.  When  the  votes  are  equal  in  number, 
the  proposed  measure  is  lost. 

VOTER.  One  entitled  to  a  vote ;  an 
elector. 

VOUCHEE.  In  common  recoveries,  the 
person  who  is  called  to  warrant  or  defend 
the  title,  is  called  the  vouchee.  2  Bouv. 
Inst.  n.  2093. 

VOUCHER,  accounts.  An  account 
book  in  which  are  entered  the  acquittances, 
or  warrants  for  the  accountant's  discharge. 
It  also  signifies  any  acquittance  or  receipt, 
which  is  evidence  of  payment,  or  of  die 
debtor's  being  discharged.  See  3  Halst. 
299. 

Voucher,  common  recoveries.  The  voucher 
in  common  recoveries,  is  the  person  on  whom 
the  tenant  to  the  praecipe  calls  to  defend  the 
title  to  the  land,  because  he  is  supposed  to 
have  warranted  the  title  to  him  at  the  time 
of  the  original  purchase. 


2.  The  person  usually  employed  for  this 
purpose  is  the  cryer  of  the  court,  who  is 
therefore  called  the  common  voucher.  Vide 
Cruise,  Dig.  tit.  36,  c.  3,  s.  1 ;  22  Vin.  Ab. 
26 ;  Dane,  Index,  h.  t.;  and  see  Recovery. 

Voucher  to  warranty,  common  re- 
coveries. The  calling  one  who  has  war- 
ranted lands,  by  the  party  warranted,  to 
come  and  defend  the  suit  for  him.  Co.  Litt. 
101,  b.     Vide  Warranty ,  voucher  to. 

VOYAGE,  marine  law.  The  passage  of 
a  ship  upon  the  seas,  from  one  port  to 
another,  or  to  several  ports. 

2.  Every  voyage  must  have  a  terminus 
a  quo  and  a  terminus  ad  quern.  When  the 
insurance  is  for  a  limited  time,  the  two  ex- 
tremes of  that  time  are  the  termini  of  the 
voyage  insured.  When  a  ship  is  insured 
both  outward  and  homeward,  for  one  entire 
premium,  this  with  reference  to  the  insu- 
rance, is  considered  but  one  voyage ;  and 
the  terminus  a  quo  is  also  the  terminus  ad 
quern.  Marsh.  Ins.  B.  1,  o.  7,  s.  1  to  5. 
As  to  the  commencement  and  ending  of  the 
voyage,  see  "  Risk." 

3.  The  voyage,  with  reference  to  the 
legality  of  it,  is  sometimes  confounded  with 
the  traffic  in  which  the  ship  is  engaged,  and 
is  frequently  said  to  be  illegal,  only  because 
the  trade  is  so.  But  a  voyage  may  be  law- 
ful, and  yet  the  transport  of  certain  goods 
on  board  the  ship  may  be  prohibited ;  or  the 
voyage  may  be  illegal,  though  the  transport 
of  the  goods  be  lawful.  Marsh.  Ins.  B.  1, 
c.  6,  s.  1.  See  Lex  Merc.  Amer.  o.  10,  s. 
14;  Park.  Ins.  oh.  12;  Weak.  Ins.  tit. 
Voyages ;  and  Deviation. 

4.  In  the  French  law  the  voyage  de 
conserve,  is  the  name  given  to  designate  an 
agreement  made  between  two  or  more  sea 
captains  that  they  will  not  separate  in  their 
voyage,  will  lend  aid  to  each  other,  and 
will  defend  themselves  against  a  common 
enemy,  or  the  enemy  of  one  of  them,  in 
case  of  attack.  This  agreement  is  said 
to  be  a  partnership,.  3  Pardee.  Dr.  Com. 
n.  656 ;  4  Pardes.  Dr.  Com.  n.  984 ;  20 
Toull.  n.  17. 
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WADSET,  Scotch  law.  A  right,  by 
which  lands,  or  other  heritable  subjects, 
are  impignorated  by  the  proprietor  to  his 
creditor  in  security  of  his  debt ;  and,  like 
other  heritable  rights,  is  perfected  by 
seisin. 

2.  Wadsets,  by  the  present  practice, 
are  commonly  made  out  in  the  form  of 
mutual  contracts,  in  which  one  party  sells 
the  land,  and  the  other  grants  the  right  of 
reversion.  Ersk.  Pr.  L.  Scot.  B.  2,  t.  8, 
s.  1,  2. 

3.  Wadsets  are  proper  or  improper. 
Proper,  where  the  use  of  the  land  shall  go 
for  the  use  of  the  money.  Improper,  where 
the  reverser  agrees  to  make  up  the  de- 
ficiency ;  and  where  it  amounts  to  more,  the 
surplus  profit  of  the  land  is  applied  to  the 
extinction  of  the  principal.  Id.  B.  2,  t.  8, 
s.  12, 13. 

WADSETTER,  Scotch  law.  A  creditor 
to  whom  a  wadset  is  made. 

TO  WAGE,  contracts.  To  give  a  pledge 
or  security  for  the  performance  of  any- 
thing ;  as  to  wage  or  gage  deliverance  ;  to 
wage  law,  &c.  Co.  Litt.  294.  This  word 
is  but  little  used. 

WAGER  OF  BATTEL.  A  super- 
stitious mode  of  trial  which  till  lately  dis- 
graced the  English  law. 

2.  The  last  case  of  this  kind  was  com- 
menced in  the  year  1817,  but  not  proceeded 
in  to  judgment ;  and  at  the  next  session  of 
the  British  parliament  an  act  was  passed  to 
abolish  appeals  of  murder,  treason,  felony 
or  other  offences,  and  wager  of  battel,  or 
joining  issue  or  trial  by  battel  in  writs  of 
right.  59  Geo.  III.  c.  46.  For  the-  history 
of  this  species  of  trial  the  reader  is  referred 
to  4  Bl.  Com.  347  ;  3  Bl.  Com.  337 ;  En- 
cyclope'die,  Gage  de  Bataille;  Steph.  PI. 
122,  and  App.  note  35. 

WAGER  OF  LAW,  Engl.  law.  When 
an  action  of  debt  is  brought  against  a  man 
upon  a  simple  contract,  and  the  defendant 
pleads  nil  debit,  and  concludes  his  plea 
with  this  formula,  "  And  this  he  is  ready 
to  defend  against  him  the  said  A  B  and  his 
suit,  as  the  court  of  our  lord  the  king  here 
shall  consider,"  &c,  he  is  said  to  wage  his 
law.     He  is  then  required  to  swear  he  owes 


the  plaintiff  nothing,  and  bring  eleven  com- 
purgators who  will  swear  they  believe  him. 
This  mode  of  trial,  is  trial  by  wager  of  law. 

2.  The  wager  of  law  could  only  be  had 
in  actions  of  debt  on  simple  contract,  and 
actions  of  detinue ;  in  consequence  of  this 
right  of  the  defendant,  now  actions  on 
simple  contracts  are  brought  in  assumpsit, 
and  instead  of  bringing  detinue,  trover  has 
been  substituted. 

3.  If  ever  wager  of  law  had  any  ex- 
istence in  the  United  States,  it  is  now  com- 
pletely abolished.  8  Wheat.  642.  Vide 
Steph.  on  Plead.  124,  250,  and  notes, 
xxxix.;  Co.  Entr.  119 ;  Mod.  Entr.  179 ; 
Lilly's  Entr.  467  j  3  Chit.  PL  497;  13  Yin. 
Ab.  58 ;  Bac.  Ab.  h.  t.;  Dane's  Ab.  Index, 
h.  t.  For  the  origin  of  this  form  of  trial, 
vide  Steph.  on  PI.  notes  xxxix.;  Co.  Litt* 
294,  5 ;  3  Bl.  Com.  341. 

WAGER  POLICY,  contracts.  One 
made  when  the  insured  has  no  insurable 
interest. 

2.  It  has  nothing  in  common  with  insu- 
rance but  the  name  and  form.  It  is  usually 
in  such  terms  as  to  preclude  the  necessity 
of  inquiring  into  the  interest  of  the  insured ; 
as,  "  interest  or  no  interest,"  or,  "  without 
further  proof  of  interest  than  the  policy." 

3.  Such  contracts  being  against  the 
policy  of  the  law  are  void.  1  Marsh.  Ins. 
121 ;  Park  on  Ins.  Ind.  h.  t.;  Wesk.  Ins. 
h.  t.;  See  1  Sumn.  451 ;  2  Mass.  1  ;  3 
Caines,  141. 

WAGERS.  A  wager  is  a  bet ;  a  con- 
tract by  which  two  parties  or  more  agree 
that  a  certain  sum  of  money,  or  other  thing, 
shall  be  paid  or  delivered  to  one  of  them, 
on  the  happening  or  not  happening  of  an 
uncertain  event. 

2.  The  law  does  not  prohibit  all  wagers. 
1  Browne's  Rep.  171 ;  Poth.  du  Jeu, 
n.  4. 

3.  To  restrain  wagers  within  the  bounds 
of  justice  the  following  conditions  must  be 
observed :  1.  Each  of  the  parties  must 
have  the  right  to  dispose  of  the  thing  which 
is  the  object  of  the  wager.  2.  Each  must 
give  a  perfect  and  full  consent  to  the  con- 
tract. 3.  There  must  be  equality  between 
the  parties.    4.    There  must  be  good  faith 


WAG 


WAI 


639 


between  them.  5.  The  wager  must  not  be 
forbidden  by  law.     Poth.  du  Jeu,  n.  8. 

4.  In  general,  it  seems,  that  a  wager  is 
legal  and  may  be  enforced  in  a  court  of  law, 
3  T.  R.  693,  if  it  be  not,  1st,  Contrary  to 
public  policy,  or  immoral ;  or  if  it  do  not  in 
some  other  respect  tend  to  the  detriment  of 
the  public.  2d.  If  it  do  not  affect  the  in- 
terest, feelings,  or  character  of  a  third 
person. 

5. — 1.  Wagers  on  the  event  of  an  elec- 
tion laid- before  the  poll  is  open  ;  1  T.  R. 
56  ;  4  Johns.  426  ;  4  Harr.  &  MoH.  284  ; 
or  after  it  is  closed ;  8  Johns.  454, 147  ;  2 
Browne's  Rep.  182;  are  unlawful.  And 
wagers  are  against  public  policy  if  they  are 
in  restraint  of  marriage  ;  10  East,  R.  22  ; 
made  as  to  the  mode  of  playing  an  illegal 
game  3  2  H.  Bl.  43  ;  1  Nott  &  MoGord, 
180;  7  Taunt.  246;  or  on  an  abstract 
speculative  question  of  law  or  judicial  prac- 
tice, not  arising  out  of  circumstances  in 
which  the  parties  have  a  real  interest.  12 
East,  R.  247,  and  Day's  notes,  sed  vide 
Cowp.  37. 

6. — 2.  Wagers  as  to  the  sex  of  an  indi- 
vidual ;  Cowp.  729 ;  or  whether  an  unmar- 
ried woman  had  borne  or  would  have  a 
child ;  4  Campb.  152,  are  illegal ;  as  un- 
necessarily leading  to  painful  and  indecent 
considerations.  The  supreme  court  of  Penn- 
sylvania have  laid  it  down  as  a  rule,  that 
every  bet  about  the  age,  or  height,  or 
weight,  or  wealth,  or  circumstances,  or 
situation  of  any  person,  is  illegal ;  and  this 
whether  the  subject  of  the  bet  be  man, 
woman,  or  child,  married  or  single,  native 
or  foreigner,  in  this  country  or  abroad.  1 
Rawle,  42.  And  it  seems  that  a  wager  be- 
tween two  coach  proprietors,  whether  or  not 
a  particular  person  would  go  by  one  of  their 
coaches  is  illegal,  as  exposing  that  person 
to  inconvenience.     1  B.  &  A.  683. 

7.  In  the  case  even  of  a  legal  wager, 
the  authority  of  a  stakeholder,  like  that  of 
an  arbitrator,  may  be  rescinded,  by  either 
party  before  the  event  happens.  And  if 
after  his  authority  has  been  countermanded, 
and  the  stake  has  been  demanded,  he  refuse 
to  deliver  it,  trover  or  assumpsit  for  money 
had  and  received  is  maintainable.  IB.  & 
A.  683.  And  where  the  wager  is  in  its 
nature  illegal,  the  stake  may  be  recovered, 
even  after  the  event,  on  demand  made  be- 
fore it  has  been  paid  over.  4  Taunt.  474 ; 
5  T.  R.  405 ;  sed  vide  12  Johns.  1.  See 
further  on  this  subject,  7  Johns.  434 ;  11 
Johns.  23 ;  10  Johns.  406, 468  ;  12  Johns. 


376 ;  17  Johns.  192 ;  15  Johns.  5 ;  13 
Johns.  88 ;  Mann.  Dig.  Gaming ;  Harr.  Dig. 
Gaming ;  Stakeholder. 

WAGES,  contract.  A  compensation 
given  to  a  hired  person  for  his  or  her  ser- 
vices. As  to  servants'  wages,  see  Chitty, 
Contr.  171 ;  as  to  sailors'  wages,  Abbott  on 
Shipp.  473 ;  generally,  see  22  Yin.  Abr. 
406 ;  Bao.  Abr.  Master,  &c,  H ;  Marsh. 
Ins.  89 ;  2  Lill.  Abr.  677 ;  Peters'  Dig. 
Admiralty,  pi.  231,  et  seq. 

WAIFS.  Stolen  goods  waived  or  scat- 
tered by  a  thief  in  his  flight  in  order  to 
effect  his  escape. 

2.  Such  goods  by  the  English  common 
law  belong  to  the  king.  1  Bl.  Com.  296 ; 
5  Co.  109;  Cro.  Ehz.  694.  This  pre- 
rogative has  never  been  adopted  here 
against  the  true  owner,  and  never  put  in 
practice  against  the  finder,  though  against 
him  there  would  be  better  reason  for  adopt- 
ing it.  2  Kent,  Com.  292.  Yide  Com. 
Dig.  h.  t.;  1  Bro.  Civ.  Law,  239,  n. 

WAIVE.  A  term  applied  to  a  woman 
as  outlaw  is  applied  to  a  man.  A  man  is 
an  outlaw,  a  woman  is  a  waive.  T.  L. , 
Crabb's  Tech.  Diet.  h.  t. 

To  waive.  To  abandon  or  forsake  a 
right. 

2.  To  waive,  signifies  also  to  abandon 
without  right ;  as,  "  if  the  felon  waives,  that 
is,  leaves  any  goods  in  his  flight  from  those 
who  either  pursue  him,  or  are  apprehended 
by  him  so  to  do,  he  forfeits  them,  whether 
they  be  his  own  goods,  or  goods  stolen  by 
him."    Bao.  Ab.  Forfeiture,  B. 

WAIVER.  The  relinquishment  or  re- 
fusal to  accept  of  a  right. 

2.  In  practice  it  is  required  of  every 
one  to  take  advantage  of  his  rights  at  a 
proper  time,  and,  neglecting  to  do  so,  will 
be  considered  as  a  waiver.  If,  for  example, 
a  defendant  who  has  been  misnamed  in  the 
writ  and  declaration,  pleads  over,  he  cannot 
afterwards  take  advantage  of  the  error  by 
pleading  in  abatement,  for  his  plea  amounts 
to  a  waiver. 

3.  In  seeking  for  a  remedy  the  party 
injured  may,  in  some  instances,  waive  a  part 
of  his  right,  and  sue  for  another ;  for  exam- 
ple, when  the  defendant  has  committed  a 
trespass  on  the  property  of  the  plaintiff,  by 
taking  it  away,  and  afterwards  he  sells  it, 
the  injured  party  may  waive  the  trespass, 
and  bring  an  action  of  assumpsit  for  the 
recovery  of  the  money  thus  received  by  the' 
defendant.     1  Chit.  PI.  90. 

4.  In  contracts,  if,  after  knowledge  of  a 
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supposed  fraud,  surprise  or  mistake,  a  party 
performs  the  agreement  in  part,  he  will  be 
considered  as  having  waived  the  objection. 
1  Bro.  Pari.  Cas.  289. 

5.  It  is  a  rule  of  the  civil  law,  consonant 
with  reason,  that  any  one  may  renounce  or 
waive  that  which  has  been  established  in  his 
favor :  Regula  est  juris  antiqui  omnes  licen~ 
tiam  habere  his  qua  pro  se  introdvcta  sunt, 
renunciare.  Code  2,  3,  29.  As  to  what 
will  amount  to  a  waiver  of  a  forfeiture,  see 
1  Conn.  R.  79 ;  7  Conn.  R.  45 ;  1  John. 
Cas.  125 ;  8  Pick.  292;  2  N.  H.  Rep.  120, 
163 ;  14  Wend.  419  j  1  Ham.  R.  21.  Vide 
Verdict. 

WAKENING,  Scotch  law.  The  revival 
of  an  action. 

2.  An  action  is  said  to  sleep,  when  it 
lies  over,  not  insisted  on  for  a  year,  in 
which  case  it  is  suspended.  Ersk.  Prin.  B. 
4,  t.  1,  n.  33.  With  us  a  revival  is  by  scire 
facias,  (q.  v.) 

WALL.  A  building  or  erection  so  well 
known  as  to  need  no  definition.  In  general  a 
man  may  build  a  wall  on  any  part  of  his 
estate,  to  any  height  he  may  deem  proper, 
and  in  such  form  as  may  best  accommodate 
him ;  but  he  must  take  care  not  to  erect  a 
wall  contrary  to  the  local  regulations,  nor 
in  such  a  manner  as  to  be  injurious  to  his 
neighbors.  See  Dig.  50,  16,  157.  Vide 
Party  Wall. 

WANTONNESS,  crim.  law.  A  licen- 
tious act  by  one  man  towards  the  person  of 
another,  without  regard  to  his  rights ;  as,  for 
example,  if  a  man  should  attempt  to  pull  off 
another's  hat  against  his  will,  in  order  to 
expose  him  to  ridicule,  the  offence  would  be 
an  assault,  and  if  he  touched  him  it  would 
amount  to  a  battery,  (q.  v.) 

2.  In  such  case  there  would  be  no  ma- 
lice, but  the  wantonness  of  the  act  would 
render  the  offending  party  liable  to  punish- 
ment. 

WAPENTAKE.  An  ancient  word  used 
in  England  as  synonymous  with  hundred, 
(q.  v.)    Fortesc.  De  Laud.  ch.  24. 

WAR.  A  contention  by  force;  or  the 
art  of  paralysing  the  forces  of  an  enemy. 

2.  It  is  either  public  or  private.  It  is 
not  intended  here  to  speak  of  the  latter. 

3.  Public  war  is  either  civil  or  national. 
Civil  war  is  that  which  is  waged  between 
two  parties,  citizens  or  members  of  the  same 
state  or  nation.  National  war  is  a  contest 
between  two  or  more  independent  nations, 
carried  on  by  authority  of  their  respective 
governments. 


4.  War  is  not  only  an  act,  but  a  state 
or  condition,  for  nations  are  said  to  be  at 
war  not  only  when  their  armies  are  engaged, 
so  as  to  be  in  the  very  act  of  contention,  but 
also  when  they  have  any  matter  of  contro- 
versy or  dispute  subsisting  between  them 
which  they  are  determined  to  decide  by  the 
use  of  force,  and  have  declared  publicly,  or 
by  their  acts,  their  determination  so  to 
decide  it. 

5.  National  wars  are  said  to  be  offensive 
or  defensive.  War  is  offensive  on  the  part 
of  that  government  which  commits  the  first 
act  of  violence ;  it  is  defensive  on  the  part 
of  that  government  which  receives  such  act ; 
but  it  is  very  difficult  to  say  what  is  the 
first  act  of  violence.  If  a  nation  sees  itself 
menaced  with  an  attack,  its  first  act  of  vio- 
lence to  prevent  such  attack,  will  be  consi- 
dered as  defensive. 

6.  To  legalize  a  war  it  must  be  declared 
by  that  branch  of  the  government  entrusted 
by  the  constitution  with  this  power.  Bro. 
tit.  Denizen,  pi.  20.  And  it  seems  it  need 
not  be  declared  by  both  the  belligerent 
powers.  Rob.  Rep.  232.  By  the  constitu- 
tion of  the  United  States,  art.  1,  s.  7,  con- 
gress are  invested  with  power  "  to  declare 
war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land 
and  water ;  and  they  have  also  the  power 
to  raise  and  support  armies,  and  to  provide 
and  maintain  a  navy."  See  8  Cranch,  R. 
110, 154 ;  1  Mason,  R.  79,  81 ;  4  Binn.  R 
487.  Vide,  generally,  Grot.  B.  1,  c.  1,  s.  1 ; 
Rutherf.  Inst.  B.  1,  c.  19 ;  Bynkershoeck, 
Quest.  Jur.  Pub.  lib.  1,  o.  1 ;  Lee  on  Capt. 
c.  1 ;  Chit.  Law  of  Nat.  28 ;  Marten's  Law 
of  Nat.  B.  8,  c.  2 ;  Phil.  Ev.  Index,  h.  t. ; 
Dane's  Ab.  Index,  h.  t. ;  Com.  Dig.  h.  t. ; 
Bao.  Ab.  Prerogative,  D  4 ;  Merl.  Repert. 
mot  Guerre ;  1  Inst.  249  ;  Vattel,  liv.  3,  c. 
1,  §  1 ;  Mann.  Com.  B.  3,  c.  1. 

WARD,  domestic  relations.  An  infant 
placed  by  authority  of  law  under  the  care 
of  a  guardian. 

2.  While  under  the  care  of  a  guardian 
a  ward  can  make  no  contract  whatever  bind- 
ing upon  him,  except  for  necessaries.  When 
the  relation  of  guardian  and  ward  ceases, 
the  latter  is  entitled  to  have  an  account  of 
the  administration  of  his  estate  from  the 
former.  During  the  existence  of  this  rela- 
tion, the  ward  is  under  the  subjection  of  his 
guardian,  who  stands  in  loco  parentis. 

Ward,  a  district.  Most  cities  are  divided 
for  various  purposes  into  districts,  each  of 
which  is  called  a  ward. 
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Ward,  police.  To  watch  in  the  day  time, 
for  the  purpose  of  preventing  violations  of 
the  law. 

2.  It  is  the  duty  of  all  police  officers 
and  constables  to  keep  ward  in  their  re- 
spective districts. 

Ward  in  chancery.  An  infant  who  is 
under  the  superintendence  of  the  chancellor. 

WARDEN.  A  guardian ;  a  keeper.  This 
is  the  name  given  to  various  officers ;  as,  the 
warden  of  the  prison  j  the  wardens  of  the 
port  of  Philadelphia ;  church  wardens. 

WARDSHIP,  Eng.  law.  Wardship  was 
the  right  of  the  lord  over  the  person  and 
estate  of  the  tenant,  when  the  latter  was 
under  a  certain  age.  When  a  tenant  by 
knight's  service  died,  and  his  heir  was  under 
age,  the  lord  was  entitled  to  the  custody  of 
the  person  and  the  lands  of  the  heir,  with- 
out any  account,  until  the  ward,  if  a  male, 
should  arrive  at  the  age  of  twenty-one  years, 
and,  if  a  female,  at  eighteen.  Wardship  was 
also  incident  to  a  tenure  in  socage,  but  in 
this  case,  not  the  lord,  but  the  nearest  rela- 
tion to  whom  the  inheritance  could  not  de- 
scend, was  entitled  to  the  custody  of  the 
person  and  estate  of  the  heir  till  he  attained 
the  age  of  fourteen  years ;  at  which  period 
the  wardship  ceased  and  the  guardian  was 
bound  to  account.  Wardship  in  copyhold 
estates  partook  of  that  in  chivalry  and  that 
in  socage.  Like  the  former,  the  lord  was  the 
guardian ;  like  the  latter,  he  was  required 
to  account.  2  Bl.  Com.  67,  87, 97  j  Glanv. 
lib.  7,  c.  9 ;  Grand  Cout.  c.  33 ;  Reg.  Maj. 
c.  42. 

WAREHOUSE.  A  place  adapted  to  the 
reception  and  storage  of  goods  and  mer- 
chandise.    9  Shepl.  47. 

2.  The  act  of  congress  of  February  25, 
1799, 1  Story's  Laws  U.  S.  565,  authorizes 
the  purchase  of  suitable  warehouses,  where 
goods  may  be  unladen  and  deposited  from 
any  vessel  which  shall  be  subject  to  quaran- 
tine or  other  restraint,  pursuant  to  the 
health  laws  of  any  state,  at  such  convenient 
place  or  places  as  the  safety  of  the  revenue 
and  the  observance  of  such  health  laws  may 
require. 

3.  And  the  act  of  2d  March,  1799,  s. 
62, 1  Story's  Laws  IT.  S.  627,  authorizes  an 
importer  of  goods,  instead  of  securing  the 
duties  to  be  paid  to  the  United  States,  to 
deposit  so  muoh  of  such  goods  as  the  col- 
lector may  in  Ids  judgment  deem  sufficient 
security  for  the  duties  and  the  charges  of 
safe  keeping,  for  which  the  importer  shall 
give  his  own  bond ;  which  goods  shall  be 

Vol.  II.— R  r 


kept  by  the  collector  with  due  care,  at  the 
expense  and  risk  of  the  party  on  whose 
account  they  have  been  deposited,  until  the 
sum  specified  in  such  bond  becomes  due ; 
when,  if  such  sum  shall  not  be  paid,  so 
much  of  such  deposited  goods  shall  be  sold 
at  publio  gale,  and  the  proceeds,  charges 
of  safe  keeping  and  sale  being  deducted, 
shall  be  applied  to  the  payment  of  such 
sum,  rendering  the  overplus,  and  the  re- 
sidue of  the  goods  so  deposited,  if  there 
be  any,  to  the  depositor  or  his  representa- 
tives. 

WAREHOUSEMAN.  A  warehouseman 
is  a  person  who  receives  goods  and  mer- 
chandise to  be  stored  in  his  warehouse  for 
hire. 

2.  He  is  bound  to  use  ordinary  care  in 
preserving  such  goods  and  merchandise,  and 
his  neglect  to  do  so  will  render  him  liable 
to  the  owner.  Peake,  R.  114 ;  1  Esp.  R. 
315 ;  Story,  Bailm.  §  444 ;  Jones'  Bailm. 
49,  96,  97 ;  7  Cowen's  R.  497 ;  12  John. 
Rep.  232  j  2  Wend.  R.  593  ;  9  Wend.  R. 
268 ;  1  Stew.  Rep.  284.  The  warehouse- 
man's liability  commences  as  soon  as  the 
goods  arrive,  and  the  crane  of  the  ware- 
house is  applied  to  raise  them  into  the 
warehouse.    4  Esp.  R.  262. 

WARRANDICE,  Scotch  law.  A  clause 
in  a  charter  of  heritable  rights  by  which  the 
grantor  obliges  himself,  that  the  right  con- 
veyed shall  be  effectual  to  the  receiver.  It 
is  either  personal  or  real.  A  warranty. 
Ersk.  Pr.  B.  2,  t.  3,  n.  11. 

WARRANT,  crim.  law,  practice.  A 
writ  issued  by  a  justice  of  the  peace  or  other 
authorized  officer,  directed  to  a  constable  or 
other  proper  person,  requiring  him  to  arrest 
a  person  therein  named,  charged  with  com- 
mitting some  offence,  and  to  bring  him  be- 
fore that  or  some  other  justice  of  the  peace. 

2.  It  should  regularly  be  made  under 
the  hand  and  seal  of  the  justice  and  dated. 
No  warrant  ought  to  be  issued  except  upon 
the  oath  or  affirmation  of  a  witness  charging 
the  defendant  with  the  offence.  3  Binn. 
Rep.  88.  • 

3.  The  reprehensible  practice  of  issuing 
blank  warrants  which  once  prevailed  in 
England,  was  never  adopted  here.  2  Russ. 
on  Or.  512  ;  Ld.  Raym.  546 ;  1  Salk.  175  j 
1  H.  Bl.  R.  13 ;  Doct.  PI.  529 ;  Wood's 
Inst.  84 ;  Com.  Dig.  Forcible  Entry,  D  18, 
19;  Id.  Imprisonment,  H  6;  Id.  JPleader,. 
3  K  26 ;  Id.  Pleader,  3  M  23.  Vide  Search 
warrant. 

4.  A  bench  warrant  is  a  process  granted  I 
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by  a  court  authorizing  a  proper  officer  to 
apprehend  and  bring  before  it  some  one 
charged  with  some  contempt,  crime  or  mis- 
demeanor.    See  Bench  warrant. 

5.  A  search  warrant  is  a  process  issued 
by  a  competent  court  or  officer  authorizing 
an  officer  therein  named  or  described,  to 
examine  a  house  or  other  place  for  the  pur- 
pose of  finding  goods  which  it  is  alleged 
nave  been  stolen.     See  Search  warrant. 

Warrant  op  attorney,  practice.  An 
instrument  in  writing,  addressed  to  one  or 
more  attorneys  therein  named,  authorizing 
them  generally  to  appear  in  any  oourt,  or  in 
some  specified  court,  on  behalf  of  the  per- 
son giving  it,  and  to  confess  judgment  in 
favor  of  some  particular  person  therein 
named,  in  an  action  of  debt,  and  usually 
containing  a  stipulation  not  to  bring  any 
writ  of  error,  or  file  a  bill  in  equity,  so  as 
to  delay  him. 

2.  This  general  authority  is  usually 
qualified  by  reciting  a  bond  which  com- 
monly accompanies  it,  together  with  the 
condition  annexed  to  it,  or  by  a  written 
defeasance  stating  the  terms  upon  which  it 
was  given,  and  restraining  the  creditor  from 
making  immediate  use  of  it. 

3.  In  form,  it  is  generally  by  deed ; 
but  it  seems,  it  need  not  necessarily  be  so. 
6  Taunt.  264. 

4.  This  instrument  is  given  to  the 
creditor  as  a  security.  Possessing  it,  he 
may  sign  judgment  and  issue  an  execution, 
without  its  being  necessary  to  wait  the  ter- 
mination of  an  action.  Vide  14  East,  R. 
676;  2  T.  R.  100;  1  H.  Bl.  75;  1  Str. 
20 ;  2  Bl.  Rep.  1133 ;  2  Wils.  3 ;  1  Chit. 
Rep.  707. 

5.  A  warrant  of  attorney  given  to  oon- 
fess  a  judgment  is  not  revocable,  and,  not- 
withstanding a  revocation,  judgment  may 
be  entered  upon  it.  2  Ld.  Raym.  766, 
850 ;  1  Salk.  87 ;  7  Mod.  93 ;  2  Esp,  Rep. 
663.  The  death  of  the  debtor  is,  however, 
generally  speaking,  a  revocation.  Co.  Litt. 
62  b ;  1  Vent.  310.   Vide  Hall's  Pr.  14,  n. 

6.  The  virtue  of  a  warrant  of  attorney 
is  spent  by  the  entry  of  one  judgment,  and 
a  second  judgment  entered  on  the  same 
warrant  is  irregular.  1  Penna.  R.  245 ;  6 
S.  &  R.  296 ;  14  S.  &  R.  170 ;  Addis.  R. 
267 ;  2  Browne's  R.  821 ,  3  Wash.  C.  C. 
R.  558.  Vide,  generally,  18  Eng.  Com. 
Law  Rep.  94,  96, 179,  209 ;  1  Salk.  402 ; 
8  Vin.  Ab.  291 ;  1  Sell.  Pr.  374 ;  Com.  Big. 
Abatement,  E  1,  2 ;  Id.  Attorney,  B  7,  8 ; 
-2  Arohbold's  Pr.  12;   Bingh.  on  Judg- 


ments, 38  ;  Grab.  Pr.  618 ;  1  Crompt,  Pr. 
316 ;  1  Troub.  &  Haly's  Pr.  96. 

7.  A  warrant  of  attorney  differs  from 
a  cognovit  actionem,  (q.  v.)  See  Mete.  & 
Perk.  Dig.  Bond,  IV. 

WARRANTEE.  One  to  whom  a  war- 
ranty is  made.     Touchst.  181. 

WARRANTIA  CHARTS.  An  an- 
cient and  now  obsolete  writ,  which  was 
issued  when  a  man  was  enfeoffed  of  land 
with  warranty,  and  then  he  was  sued  or 
impleaded  in  assize  or  other  action,  in  which 
he  could  not  vouch  or  call  to  warranty. 

2.  It  was  brought  by  the  feoffor  pending 
the  first  suit  against  him,  and  had  this  valu- 
able incident,  that  when  the  warrantor  was 
vouched,  and  judgment  passed  against  the 
tenant,  the  latter  obtained  judgment  simul- 
taneously against  the  warrantor,  to  recover 
other  lands  of  equal  value.  Termes  de  la 
Ley,  h.  t. ;  F.  N.  B.  134 ;  Dane's  Ab.  In- 
dex, h.  t. ;  2  Rand.  141, 148, 156 ;  4  Leigh's 
R.  132;  11  S.  &  R.  115  Vin.  Ab.  h.  t; 
Co.  Litt.  100 ;  Hob.  22,  217. 

WARRANTOR.  One  who  makes  a 
warranty.     Touchst.  181. 

WARRANTY,  contracts.  This  word 
has  several  significations,  as  it  is  applied 
to  the  conveyance  and  sale  of  lands,  to  the 
sale  of  goods,  and  to  the  contract  of  insur- 
ance. 

2. — 1.  The  ancient  law  relating  to 
warranties  of  land  was  full  of  subtleties 
and  intricacies ;  it  occupied  the  attention 
of  the  most  eminent  writers  on  the  English 
law,  and  it  was  declared  by  Lord  Coke,  that 
the  learning  of  warranties  was  one  of  the 
most  curious  and  cunning  learnings  of  the 
law;  but  it  is  now  of  little  use  even  in 
England.  The  warranty  was  a  covenant 
real,  whereby  the  grantor  of  an  estate  of 
freehold,  and  his  heirs,  were  bound  to  war- 
rant the  title ;  and  either  upon  voucher,  or 
judgment  in  a  writ  of  warrantia  chartm,  to 
yield  other  lands  to  the  value  of  those  from 
which  there  had  been  an  eviction  by  para- 
mount title ;  Co.  Litt.  365 ;  Touchst.  181 ; 
Bac.  Ab.  h.  t. ;  the  heir  of  the  warrantor 
was  bound  only  on  condition  that  he  had, 
as  assets,  other  lands  of  equal  value  by- 
descent. 

3.  Warranties  were  lineal  and  collateral. 

4.  Lineal,  when  the  heir  derived  title  to 
the  land  warranted,  either  from  or  through 
the  ancestor  who  made  the  warranty. 

5.  Collateral  warranty  was  when  the 
heir's  title  was  not  derived  from  the  war- 
ranting ancestor,  and  yet  it  barred  the  heir 
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from  claiming  the  land  by  any  collateral 
title,  upon  the  presumption  that  he  might 
thereafter  have  assets  by  descent  from  or 
through  the  ancestor ;  and  it  imposed  upon 
him  the  obligation  of  giving  the  warrantee 
other  lands,  in  case  of  eviction,  provided 
he  had  assets.    2  Bl.  Com.  301,  802. 

6.  The  statute  of  4  Anne,  o.  16,  an- 
nulled these  collateral  warrantees,  which 
had  become  a  great  grievance.  Warranty 
in  its  original  form,  it  is  presumed,  has 
never  been  known  in  the  United  States. 
The  more  plain  and  pliable  form  of  a  cove- 
nant has  been  adopted  in  its  place ;  and 
this  covenant,  like  all  other  covenants,  has 
always  been  held  to  sound  in  damages, 
which  after  judgment  may  be  recovered  out 
of  the  personal  or  real  estate,  as  in  other 
cases.  Vide  4  Kent,  Com.  457 ;  3  Rawle's 
R.  67,  n.;  2  Wheat.  R.  45;  9  Serg.  & 
Rawle,  268;  11  Serg.  &  Rawle,  109;  4 
Dall.  Rep.  442 ;  2  Saund.  88,  n.  5. 

7. — 2.  Warranties  in  relation  to  the 
sale  of  personal  ohattels  are  of  two  kinds, 
express  or  implied. 

8.  An  express  warranty  is  one  by  which 
the  warrantor  covenants  or  undertakes  to 
insure  that  the  thing  which  is  the  subject  of 
the  contract,  is  or  is  not  as  there  mentioned ; 
as,  that  a  horse  is  sound ;  that  he  is  not  five 
years  old. 

9.  An  implied  warranty  is  one  which, 
not  being  expressly  made,  the  law  implies 
by  the  fact  of  the  sale ;  for  example,  the 
seller  is  understood  to  warrant  the  title  of 
goods  he  sells,  when  they  are  in  his  posses- 
sion at  the  time  of  the  sale ;  Ld.  Raym.  593 ; 
1  Salk.  210  ;  but  if  they  are  not  then  in  his 
possession,  the  rule  of  caveat  emptor  applies, 
and  the  buyer  purchases  at  his  risk.  Cro. 
Jac.  197. 

10.  In  general  there  is  no  implied  war- 
ranty of  the  quality  of  the  goods  sold.  2 
Kent,  Com.  374 ;  Co.  Litt.  102,  a ;  2  Black. 
Comm.  452 ;  Bao.  Abr.  Action  on  the  case, 
E ;  2  Com.  Contr.  263 ;  Dougl.  20 ;  2  East, 
314 ;  Id.  448,  n. ;  Ross  on  Vend.  c.  6 ;  1 
Johns.  R.  274 ;  4  Conn.  R.  428 ;  1  Dall. 
Rep.  91;  10  Mass.  R.  197;  20  Johns. 
Rep.  196 ;  3  Teates,  R.  262 ;  1  Pet.  Rep. 
317;  12  Serg.  &  Rawle,  181;  1  Hard. 
Kent.  Rep.  531 ;  1  Murphy,  Rep.  138 ;  2 
Id.  245 ;  4  Haywood's  Tenn.  R.  227 ;  2 
Caines'  Rep.  48.  The  rule  of  the  civil  law 
was,  that  a  fair  price  implied  a  warranty  of 
title ;  Dig.  21,  2,  1 ;  this  rule  has  been 
adopted  in  Louisiana ;  Code,  art.  2477 ;  and 
in  South  Carolina.    1  Bay,  R.  324 ;  2  Bay, 


R.  380 ;  1  Const.  R.  182 ;  2  Const.  R.  858. 
Vide  Harr.  Dig.  Sale,  II.  8 ;  12  East,  R. 
452. 

11. — 3.  In  the  contract  of  insurance, 
there  are  certain  warranties  which  are  in- 
ducements to  the  insurer  to  enter  into  it. 
A  warranty  of  this  kind  is  a  stipulation  or 
agreement  on  the  part  of  the  insured,  in  the 
nature  of  a  condition  precedent.  It  may  be 
affirmative ;  as  where  the  insured  undertakes 
for  the  truth  of  some  positive  allegation :  as, 
that  the  thing  insured  is  neutral  property ; 
or,  it  may  be  promissory;  as,  that  the  ship 
shall  sail  on  or  before  a  given  day.  6  N. 
S.  53. 

12.  Warranties  are  also  express  or  im- 
plied. An  express  warranty  is  a  particular 
stipulation  introduced  into  the  written  con- 
tract, by  the  agreement  of  the  parties ;  an 
implied  warranty  is  an  agreement  which 
necessarily  results  from  the  nature  of  the 
contract:  as,  that  the  ship  shall  be  sea- 
worthy when  she  sails  on  the  voyage  insured. 

13.  The  warranty  being  in  the  nature 
of  a  condition  precedent,  it  is  to  be  per- 
formed by  the  insured,  before  he  can  demand 
the  performance  of  the  contract  on  the  part 
of  the  insurer.  Marsh.  Inst.  B.  1,  c.  9. 
See,  generally,  Bouv.  Inst.  Index,  h.  t. 

Warranty,  voucher  to,  practice.  A 
warranty  is  a  contract  real,  annexed  to 
lands  and  tenements,  whereby  a  man  is 
bound  to  defend  such  lands  and  tenements 
from  another  person ;  and  in  case  of  eviction 
by  title  paramount,  to  give  him  lands  of 
equal  value. 

2.  Voucher  to  warranty  is  the  calling  of 
such  warrantor  into  court  by  the  party 
warranted,  (when  tenant  in  a  real  action 
brought  for  recovery  of  such  lands,)  to 
defend  the  suit  for  him ;  Co.  Litt.  101,  b ; 
Com.  Dig.  Voucher,  A  1 ;  Booth,  43 ;  2 
Saund.  32,  n.  1 ;  and  the  time  of  such 
voucher  is  after  the  demandant  has  counted. 
It  lies  in  most  real  and  mixed  actions,  but 
not  in  personal.  Where  the  vouoher  has 
been  made  and  allowed  by  the  court,  the 
vouchee  either  voluntarily  appears,  or  there 
issues  a  judicial  writ  (oalled  a  summons  ad 
warrantizandum,)  commanding  the  sheriff  to 
summon  him.  Where  he,  either  voluntarily 
or  in  obedience  to  this  writ,  appears  and 
offers  to  warrant  the  land  to  the  tenant,  it 
is  called  entering  into  the  warranty ;  after 
which  he  is  considered  as  tenant  in  the 
action,  in  the  place  of  the  original  tenant. 
The  demandant  then  counts  against  him  de 
novo,  the  vouchee  pleads  to  the  new  count, 
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and  the  cause  proceeds  to  issue.    2  Inst. 
241  a  j  2  Saund.  32,  n.  1 ;  Booth,  46. 

3.  Voucher  of  warranty  is,  in  the  pre- 
sent rarity  of  real  actions,  unknown  in  prac- 
tice.   Steph.  Plead.  85. 

WASTE.  A  spoil  or  destruction  in 
houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that 
hath  the  remainder  or  reversion  in  fee  simple 
or  fee  tail.    2  Bl.  Comm.  281. 

2.  The  doctrine  of  waste  is  somewhat 
different  in  this  country  from  what  it  is  in 
England.  It  is  adapted  to  our  circumstan- 
ces. 3  Yeates,  R.  261 ;  4  Kent,  Com.  76 ; 
Walk.  Intr.  278 ;  7  John.  Rep.  227  j  2 
Hayw.  R.  339 ;  2  Hayw.  R.  110 ;  6  Munf. 
R.  134 ;  1  Rand.  Rep.  258 ;  6  Yerg.  Rep. 
334.  Waste  is  either  voluntary  or  per- 
missive. 

3. — §  1.  Voluntary  waste.  A  voluntary 
waste  is  an  act  of  commission,  as  tearing 
down  a  house.  This  kind  of  waste  is  com- 
mitted in  houses,  in  timber,  and  in  land. 
It  is  committed  in  houses  by  removing  wain- 
scots, floors,  benches,  furnaces,  window- 
glass,  windows,  doors,  shelves,  and  other 
tilings  once  fixed  to  the  freehold,  although 
they  may  have  been  erected  by  the  lessee 
himself,  unless  they  were  erected  for  the 
purposes  of  trade.  See  Fixtures;  Bac.  Ab. 
Waste,  0  6.  And  this  kind  of  waste  may 
take  place  not  only  in  pulling  down  houses, 
or  parts  of  them,  but  also  in  changing  their 
forms  ;  as,  if  the  tenant  pull  down  a  house 
and  erect  a  new  one  in  the  place,  whether  it 
be  larger  or  smaller  than  the  first ;  2  Roll. 
Ab.  815, 1.  33  ;  or  convert  a  parlor  into  a 
stable ;  or  a  grist-mill  into  a  fulling-mill ; 

2  Roll.  Abr.  814,  815 ;  or  turn  two  rooms 
into  one.  2  Roll.  Ab.  815,  1.  37.  The 
building  of  a  house  where  there  was  none 
before  is  said  to  be  a  waste ;  Co.  Litt.  53, 
a  ;  and  taking  it  down  after  it  is  built,  is  a 
waste.  Com.  Dig.  Waste,  B  2.  It  is  a 
general  rule  that  when  a  lessee  has  annexed 
anything  to  the  freehold  during  the  term, 
and  afterwards  takes  it  away,  it  is  waste. 

3  East,  51.  This  principle  is  established 
in  the  French  law.  Lois  des  Bat.  part.  2, 
8,  art.  1 ;  18  Toull.  n.  457. 

4.  But  at  a  very  early  period  several 
exceptions  were  attempted  to  be  made  to 
this  rale,  which  were  at  last  effectually  en- 
grafted upon  it  in  favor  of  trade,  and  of 
those  vessels  and  utensils,  which  are  imme- 
diately subservient  to  the  purposes  of  trade. 
Ibid. 

5.    This  relaxation  of  the  old  rule  has 


taken  place  between  two  descriptions  of 
persons ;  that  is,  between  the  landlord  and 
tenant,  and  between  the  tenant  for  life  or 
tenant  in  tail,  and  the  remainder-man  or 
reversioner. 

6.  As  between  the  landlord  and  tenant 
it  is  now  the  law,  that  if  the  lessee  annex 
any  chattel  to  the  house  for  the  purpose  of 
hip  trade,  he  may  disunite  it  during  the 
continuance  of  his  interest.  1  H.  B.  258. 
But  this  relation  extends  only  to  erections 
for  the  purposes  of  trade. 

7.  It  has  been  decided  that  a  tenant  for 
years  may  remove  cider-mills,  ornamental 
marble  chimney  pieces,  wainscots  fixed  only 
by  screws,  and  such  like.  2  Bl.  Comm.  281, 
note  by  Chitty.  *  A  tenant  of  a  farm  cannot 
remove  buildings  which  he  has  erected  for 
the  purposes  of  husbandry,  and  the  better 
enjoyment  of  the  profits  of  the  land,  though 
he  thereby  leaves  the  premises  the  same  as 
when  he  entered.  2  East,  88 ;  3  East,  51 ; 
6  Johns.  Rep.  5 ;  7  Mass.  Rep.  433. 

8.  Voluntary  waste  may  be  committed 

on  timber,  and  in  the  country  from  which 

we  have  borrowed  our  laws,  the  law  is  very 

strict.      In    Pennsylvania,    however,   and 

many  of  the  other  states,  the  law  has  applied 

itself  to  our  situation,  and  those  acts  which 

in  England  would  amount  to  waste,  are  not 

so  accounted  here.     Stark.  Ev.  part  4,  p. 

1667,  n. ;  3  Yeates,  251.    Where  wild  and 

uncultivated  land,  wholly  covered  with  wood 

and  timber,  is  leased,  the  lessee  may  fell  a 

part  of  the  wood  and  timber,  so  as  to  fit  the 

land  for  cultivation,  without  being  liable  to 

waste,  but  he  cannot  out  down  the  whole  so 

as  permanently  to  injure  the  inheritance. 

Ana  to  what  extent  the  wood  and  timber 

on  such  land  may  be  cut  down  without  waste, 

is  a  question  of  feet  for  the  jury  under  the 

direction  of  the  court.     7  Johns.  R.  227. 

The   tenant  may  cut  down  trees  for  the 

reparation  of  the  houses,  fences,  hedges, 

stiles,  gates,  and  the  like ;  Co.  Litt.  53,  b ; 

and  for  making  and  repairing  all  instrument/ 

of  husbandry,  as  ploughs,  carts,  harrows, 

rakes,  forks,  Ac.    Wood's  Inst.  344.     Th# 

tenant  may,  when  he  is  unrestrained  by  th* 

terms  of  his  lease,  out  down  timber,  if  there 

be  not  enough  dead  timber.     Com.  Dig 

Waste,  D  5;  F.  N.  B.  59  M.    Where  the 

tenant,  by  the  conditions  of  his  lease,  if 

entitled  to  out  down  timber,  he  is  restrained 

nevertheless  from  cutting  down  ornamental 

trees,  or  those  planted  for  shelter ;  6  Yes. 

419 ;  or  to  exclude  objects  from  sight    16 

Ves.  375. 
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9.  Windfalls  are  the  property  of  the 
landlord,  for  whatever  is-  severed  by  inevita- 
ble necessity,  as  by  a  tempest,  or  by  a  tres- 

Cer,  and  by  wrong,  belongs  to  him  who 
the  inheritance.     3  P.  Wms.  268 ;  11 
Rep.  81 ;  Bao.  Abr.  Waste,  B  2. 

10.  Waste  is  frequently  committed  on 
cultivated  fields,  orchards,  gardens,  mea- 
dows, and  the  like.  It  is  proper  here  to 
remark  that  there  is  an  implied  covenant  or 
agreement  on  the  part  of  the  lessee  to  use  a 
farm  in  a  husbandman-like  manner,  and  not 
to  exhaust  the  soil  by  neglectful  or  impro- 
per tillage.  5T.R.373.  See  6  Yes.  328. 
It  is  therefore  waste  to  convert  arable  to 
woodland  and  the  contrary,  or  meadow  to 
arable;  or  meadow  to  orchard.  Co.  Lit. 
53,  b.  Cutting  down  fruit  trees ;  2  Roll. 
Abr.  817,  1.  30 ;  although  planted  by  the 
tenant  himself,  is  waste;  and  it  was  held 
to  be  waste  for  an  outgoing  tenant  of  garden 
ground  to  plough  up  strawberry  beds  which 
he  had  bought  of  a  former  tenant  when  he 
entered.     1  Camp.  227. 

11.  It  is  a  general  rule  that,  when  lands 
are  leased  on  which  there  are  open  mines  of 
metal  or  coal ;  or  pits  of  gravel,  lime,  olay, 
brick,  earth,  stone,  and  the  like,  the  tenant 
may  dig  out  of  such  mines,  or  pits.  Com. 
Dig.  Waste,  D  4.  But  he  cannot  open 
any  new  mines  or  pits  without  being  guilty 
of  waste  ;  Co.  lit.  53  b ;  and  carrying 
away  the  soil,  is  waste.  Com.  Dig.  Waste, 
D4. 

12. — §  2.  Permissive  waste.  Permissive 
waste  in  houses  is  punishable  where  the 
tenant  is  expressly  bound  to  repair,  or 
where  he  is  so  bound  on  an  implied  cove- 
nant. See  2  Esp.  R.  590 ;  1  Esp.  Rep. 
277 ;  Bao.  Abr.  Covenant,  F.  It  is  waste 
if  the  tenant  suffer  a  house  leased  to  him  to 
remain  uncovered  so  long  that  the  rafters 
or  other  timbers  of  the  house  become  rotten, 
unless  the  house  was  uncovered  when  the 
tenant  took  possession.  Com.  Dig.  Waste, 
D2. 

18. — §3.  Of  remedies  for  waste.  The 
ancient  writ  of  waste  has  been  superseded. 
It  is  usual  to  bring  oase  in  the  nature  of 
waste  instead  of  the  action  of  waste,  as  well 
for  permissive  as  voluntary  waste. 

14.  Some  decisions  have  made  it  doubt- 
ful whether  an  action  on  the  case  for  per- 
missive waste  can  be  maintained  against  any 
tenant  for  years.  See  1  New  Rep.  290 ;  4 
Taunt.  764 ;  7  Taunt.  892 ;  S.  C.  1  Moore, 
100 ;  1  Saund.  323,  a,  n.  i.  Even  where 
the  lessee  covenants  not  to  do  waste,  the 


lessor  has  his  election  to  bring  either  an 
action  on  the  oase,  or  of  covenant,  against 
the  lessee  for  waste  done  by  him  during  the 
term.  2  Bl.  Rep.  1111 ;  2  Saund.  252, 
c.  n.  In  an  action  on  the  case  in  the  nature 
of  waste,  the  plaintiff  recovers  only  damagos 
for  the  waste. 

15.  The  latter  action  has  this  advantage 
over  an  action  of  waste,  that  it  may  bo 
brought  by  him  in  reversion  or  remainder 
for  life  or  years,  as  well  as  in  fee  or  in  tail ; 
and  the  plaintiff  is  entitled  to  oosts  in  this 
action,  which  he  cannot  have  in  an  action 
of  waste.    2  Saund.  252,  n. 

See,  on  the  subject  in  general,  Woodf. 
Landl.  &  T.  217,  ch.  9,  s.  1 ;  Bac.  Abr. 
Waste;  Vin.  Abr.  Waste;  Com.  Dig. 
Waste ;  Supp.  to  Ves.  jr.  50,  325,  441 ;  1 
Yern.  R.  23,  n. ;  2  Saund.  252,  a,  n.  7, 
259,  n.  11 ;  Arch.  Civ.  PI.  495 ;  2  Sell. 
Pr.  234 ;  3  Bl.  Com.  180,  note  by  Chitty ; 
Amer.  Dig.  Waste ;  Whart.  Dig.  Waste ; 
Bouv.  Inst.  Index,  h.  t. 

As  to  remedies  against  waste  by  injunc- 
tion, see  1  Yern.  R.  23,  n. ;  5  P.  Wms. 
268,  n.  F  ;  1  Eq.  Cas.  Ab.  400 ;  6  Yes. 
787, 107,  419 ;  8  Yes.  70 ;  16  Ves.  875 ; 
2  Swanst.  251 ;  3  Madd.  498 ;  Jacob's  R. 
70 ;  Drew,  on  Inj.  part  2,  0.  1,  p.  134.  As 
between  tenants  in  common,  5  Taunt.  24 ; 
19  Yes.  159 ;  16  Ves.  132 ;  3  Bro.  C.  C. 
622 ;  2  Dick.  667 ;  Bouv.  Inst.  Index,  h.  t. ; 
and  the  article  Injunction. 

As  to  remedy  by  writ  of  estrepement  to 

Prevent  waste,  see  Estrepement;  Woodf. 
iandl.  &  T.  447 ;  2  Yeates,  281 ;  4  Smith's 
Laws  of  Penn.  89 ;  3  Bl.  Com.  226. 

As  to  remedies  in  cases  of  fraud  in  com- 
mitting waste,  see  Hov.  Fr.  oh.  7,  p.  226 
to  238. 

WASTE  BOOK,  am.  law.  A  book 
used  among  merchants.  •  All  the  dealings 
of  the  merchant  are  recorded  in  this  book 
in  ohronolpgical  order  as  they  occur. 

WATCH,  police.  To  watch,  is,  properly 
speaking,  to  stand  sentry  and  attend  guard 
during  the  night  time :  certain  officers  called 
watchmen  are  appointed  in  most  of  the 
United  States,  whose  duty  it  is  to  arrest  all 
persons  who  are  violating  the  law,  or 
breaking  the  peace,  (q.  v.)  Vide  1  Bl. 
Com.  356 ;  1  Chit.  Cr.  Law,  14,  20. 

Watch  and  ward.  A  phrase  used  in 
the  English  law,  to  denote  the  superintend- 
ence and  care  of  certain  officers,  whose 
duties  are  to  protect  the  public  from  harm. 

WATCHMAN.  An  officer  in  many 
cities  and  towns,  whose  duty  it  is  to  watch 
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during  the  night  and  take  care  of  the  pro- 
perty of  the  inhabitants. 

2.  He  possesses  generally  the  common  law 
authority  of  a  constable  (q.  v.)  to  make  ar- 
rests, where  there  is  reasonable  ground  to 
suspect  a  felony,  though  there  is  no  proof 
of  a  felony  haying  been  committed.  1  Chit.- 
Cr.  L.  24 ;  2  Hale,  96 ;  Hawk.  B.  2,  c.  13, 
s.  1,  &c. ;  1  East,  P.  C.  303 ;  2  Inst.  52 ; 
Com.  Big.  Imprisonment,  H  4 ;  Dane's  Ab. 
Index,  h.  t. ;  3  Taunt.  R.  14 ;  1  B.  &  A. 
227  ;  Peake,  R.  89  ;  1  Moody's  Cr.  Caa. 
334 ;  1  Esp.  R.  294 ;  and  vide  Peace. 

3.  By  an  act  of  congress,  approved  Sept. 
30, 1850,  the  compensation  of  watchmen  in 
the  various  departments  of  government, 
shall  be  five  hundred  dollars  per  annum. 

WATER.  That  liquid  substance  of 
which  the  sea,  the  rivers,  and  creeks  are 
composed. 

2.  A  pool  of  water,  or  a  stream  or  water 
course,  is  considered  as  part  of  the  land, 
hence  a  pool  of  twenty  acres,  would  pass  by 
the  grant  of  twenty  acres  of  land,  without 
mentioning  the  water.  2  Bl.  Com.  18 ;  2 
N.  H.  Rep.  255 ;  1  Wend.  R.  255 ;  5 
Paige,  R.  141 ;  2  N.  H.  Rep.  371 ;  2 
Brownl.  142 ;  5  Cowen,  R.  216 ;  5  Conn. 
R.  497  j  1  Wend.  R.  237.  A  mere  grant 
of  water  passes  only  a  fishery.   Co.  Lit.  4  b. 

3.  Like  land,  water  is  distinguishable 
into  different  parts,  as  the  sea,  (q.  v.)  rivers, 

q.  v.)  docks,  (q.  v.)  canals,  (q.  v.)  ponds, 
fq.  v.)  and  sewers,  (q.  v.)  and  to  these  may 
be  added  a  water  course,  (q.  v.)  Vide  4 
Mason,  R.  397 ;  River;  Water  course. 

Water  bailiff,  English  law.  An  offi- 
cer appointed  to  search  ships  in  ports.  10 
H.  VII.,  30. 

Water  course.  This  term  is  applied  to 
the  flow  or  movement  of  the  water  in  rivers, 
creeks,  and  other  streams. 

2.  In  a  legal  sense,  property  in  a  water 
course  is  comprehended  under  the  general 
name  of  land;  so  that  a  grant  of  land  oon- 
veys  to  the  grantee  not  only  fields,  meadows, 
and  the  like,  but  also  all  the  rivers  and 
streams,  which  naturally  pass  over  the  sur- 
face of  the  land.  1  Co.  Lit.  4 ;  2  Brownl. 
142;  2  N.  Hamp.  Rep.  255 ;  5  Wend.  Rep. 
123. 

3.  Those  who  own  land  bounding  upon 
a  water  course,  are  denominated  by  the 
civilians  riparian  proprietors,  and  this  con- 
venient term  has  been  adopted  by  judges 
and  writers  on  the  common  law.  Ang.  on 
Water  Courses,  3 ;  3  Kent,  Com.  354 ;  4 
Mason's  R.  397. 


4.  Every  proprietor  of  lands  on  the 
banks  of  a  river  has  naturally  an  equal 
right  to  the  use  of  the  water  which  flows  in 
the  stream  adjacent  to  his  lands,  as  it  was 
wont  to  run  (currere  solebat)  without  dimi- 
nution or  alteration. 

5.  No  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  other  proprietors, 
above  or  below  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclu- 
sive enjoyment.  He  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  as  it 
passes  along.  Aqua  currit  et  debet  currere, 
is  the  language  of  the  law.  3  Rawle,  Rep. 
84  j  9  Co.  57,  b. 

6.  Though  he  may  use  the  water  while 
it  runs  over  his  lands,  he  cannot  unreason- 
ably detain  it  or  give  it  another  direction, 
and  he  must  return  it  to  its  ordinary  chan- 
nel when  it  leaves  his  estate.  Without  the 
consent  of  the  adjoining  proprietors,  he  can- 
not divert  or  diminish  the  quantity  of  the 
water,  which  would  otherwise  descend  to  the 
proprietor  below,  nor  throw  the  water  back 
upon  the  proprietor  above,  without  a  grant, 
or  an  uninterrupted  enjoyment  of  twenty 
years,  which  is  evidence  of  it.  3  Kent, 
Com.  353 ;  1  Wils.  R.  178  ;   6  East,  203 ; 

1  Simon  &  Stuart,  190 ;  2  John.  Ch.  R. 
162,  463 ;  4  Mass.  R.  401 ;  17  John.  R. 
321 ;  5  Ohio  R.  322 ;  3  Fairf.  R.  407 ;  8 
Greenl.  R.  268 ;  16  Pick.  Rep.  247 ;  1 
Coxe's  Rep.  460 ;  Dig.  39,  3,  4,  and  10 ; 
Pothier,  Traite  du  Contrat  de  Societe,  2e 
app.  n.  236,  237 ;  Bell's  Law  of  Scotland, 
691 ;  Ang.  on  Water  Courses,  12;  2  Conn. 
R.  584. 

7.  When  there  are  two  opposite  riparian 
proprietors,  each  owns  that  portion  of  the 
bed  of  the  river  which  is  adjoining  his  land 
usque  ad  filum  aqua;  or,  in  other  words,  to 
the  thread  or  central  line  of  the  stream ; 
Harg.  Tracts,  5  ;  Holt's  Rep.  499 ;  and  if 
hydraulic  works  be  erected  on  both  banks, 
each  is  entitled  to  an  equal  share  of  the 
water.     1  Paige's  Chanc.  Kep.  448. 

8  The  water  can  only  be  used  by  each 
as  an  entire  stream,  in  its  natural  channel ; 
for  of  the  property  in  the  water  there  can 
be  no  severance.     13  John.  R.  212. 

9.  But  it  seems  that  when  an  island  is 
on  the  side  of  a  river,  so  as  to  give  the  ripa- 
rian owner  on  that  side  one-fourth  of  the 
water,  the  other  is  entitled  to  the  whole  of 
the  three-fourths  of  the  river.  10  Wend. 
Rep.  260.    See,  also,  13  Mass.  Rep.  507  *, 

2  Caines'  Cas.  87 ;  9  Pick.  R.  528 ;  3  Kent, 
Com.  344,  345 ;  3  Rawle's  R.  84 ;  2  Watte, 
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R.  827 ;  8  Greenl.  R.  138,  253 ;  9  Pick. 
Rep.  59  ;  10  Pick.  R.  348  ;  10  Wend.  R. 
167 ;  Com.  Dig.  Action  for  Nuisance,  A  ;  4 
D.  &  R.  583;  S.  C.  2  B.  &  C.  910;  1 
Gampb.  R.  463  ;  6  East,  R.  208 ;  1  Wils. 
Rep.  174 ;  1  B.  &  A.  258 ;  5  Taunt.  R. 
454 ;  2  Esp.  R.  679 ;  2  Hill.  Abr.  c.  14, 
16, 17 ;  Ham.  N.  P.  199 ;  1  Vin.  Ab.  557 ; 
22  Vin.  Abr.  525 ;  2  Chit.  Bl.  403,  n.  7  ; 
3  Roll.  140, 1.  40 ;  Lois  des  Bat.  part  1, 
o.  3,  sec.  1,  art.  3 ;  Crabb  on  R.  P.  §  398 
to  443.    Vide  River. 

Water  ordeal.  An  ancient  form  of 
trial,  now  abolished,  by  which  the  acoused, 
tied  hand  and  foot,  were  oast  into  cold 
water,  and  if  they  did  not  sink  they  were 
deemed  innocent ;  or  they  were  compelled 
to  plunge  their  limbs  into  hot  water,  and  if 
they  came  out  unhurt  they  were  considered 
innocent.    Vide  Ordeal. 

WAVESON.  This  name  is  given  to  such 
goods  «s  after  shipwreck  appear  upon  the 
waves.     Jacob,  Law  Diet.  h.  t. 

WAY,  estates.  A  passage,  street  or  road. 
A  right  of  way  is  a  privilege  which  an  indi- 
vidual or  a  particular  description  of  persons, 
such  as  the  inhabitants  of  a  particular  place, 
or  the  owners  or  occupiers  of  such  place 
may  have,  of  going  over  another  person's 
ground. 

2.  It  is  an  incorporeal  hereditament  of 
a  real  nature,  a  mere  easement,  entirely  dif- 
ferent from  public  or  private  roads. 

3.  A  right  of  way  may  arise,  1.  By  pre- 
scription and  immemorial  usage.  2  McCord, 
447 ;  5  Har.  &  John.  474 ;  Co.  Litt.  113, 
b  ;  Br.  Chem.  2  ;  1  Roll.  Ab.  936.     2.  By 

Sant.  3  Lev.  305  ;  1  Ld.  Raym.  75 ;  17 
ass.  416  ;  Crabb  on  R.  P.  §  366.  3.  By 
reservation.  4.  By  custom.  5.  By  acts  of 
the  legislature.  6.  From  necessity,  when  a 
man's  ground  is  enclosed  and  completely 
blocked  up,  so  that  he  cannot,  without  pass- 
ing over  his  neighbor's  land,  reach  the  pub- 
lic road.  For  example,  should  A  grant  a 
piece  of  land  to  B,  surrounded  by  land  be- 
longing to  A ;  a  right  of  way  over  A's  land 
passes  of  neoessity  to  B,  otherwise  he  could 
not  derive  any  benefit  from  the  acquisition. 
Vide  3  Rawle,  495 ;  2  Fairf.  R.  156 ;  2 
Mass.  203;  2  McCord,  448;  3  McCord, 
139  ;  2  Pick.  577 ;  14  Mass.  56  ;  2  Hill, 
S.  C.  R.  641 ;  and  Necessity.  The  way  is 
to  be  taken  where  it  will  be  least  injurious 
to  the  owner.     4  Kent,  Com.  338. 

4.  Lord  Coke,  adopting  the  civil  law, 
says  there  are  three  kinds  of  ways.  1.  A 
foot-way,  called  iter.    2.  A  foot-way  and 


horse-way,  called  actus.  3.  A  cart-way, 
which  contains  the  other  two,  called  via. 
Co.  Lit.  56,  a ;  Pothier,  Pandects,  lib.  8, 
t.  3,  6  1 ;  Dig.  8,  3 ;  1  Bro.  Civ.  Law,  177. 
Vide  Yelv.  142,  n ;  Id.  164 ;  Woodf.  Landl. 
&  Ten.  544 ;  4  Kent,  Com.  337 ;  Ayl. 
Pand.  307 ;  Cruise's  Dig.  tit.  24 ;  1  Taunt. 
R.  279;  R.  &  M.  151 ;  1  Bail.  R.  58;  2 
Hill.  Abr.  c.  6 ;  Crabb  on  Real  Prop.  § 
360  to  397 ;  Bouv.  Inst.  Index,  h.  t.;  Ease- 
ment; Servitude. 

WAY  BILL,  contracts.  A  writing  in 
which  is  set  down  the  names  of  passengers, 
who  are  carried  in  a  public  conveyance,  or 
the  description  of  goods  sent  with  a  common 
carrier  by  land ;  when  the  goods  are  carried 
by  water,  the  instrument  is  called  a  bill  of 
lading,  (q.  v.) 

WAY  GOING  CROP.  In  Pennsylvania, 
by  the  custom  of  the  country,  a  tenant  for 
a  term  certain  is  entitled,  after  the  expira- 
tion of  his  lease,  to  enter  and  take  away  the 
crop  of  grain  which  he  had  put  into  the 
ground  the  preceding  fall.  This  is  oalled 
the  way  going  crop.  5  Binn.  R.  289 ;  2 
S.  &R.  14;  IP.  R.  224. 

WAYS  AND  MEANS.  In  legislative 
assemblies  there  is  usually  appointed  a  com- 
mittee whose  duties  are  to  inquire  into,  and 
propose  to  the  house,  the  ways  and  means 
to  be  adopted  to  raise  funds  for  the  use  of 
the  government.  This  body  is  oalled  the 
committee  of  ways  and  means. 

WEAR.  A  great  dam  made  across  a 
river,  accommodated  for  the  taking  of  fish, 
or  to  convey  a  stream  to  a  mill.  Jacob's 
Law  Diet.  h.  t.     Vide  Dam. 

WED.  A  covenant  or  agreement ;  whence 
a  wedded  husband. 

WEEK.    Seven  days  of  time. 

2.  The  week  commences  immediately 
after  twelve  o'clock  on  the  night  between 
Saturday  and  Sunday,  and  ends  at  twelve 
o'clock,  seven  days  of  twenty-four  hours 
each,  thereafter. 

3.  The  first  day  of  the  week  is  called 
Sunday;  (q.  v.)  the  second,  Monday ;  the 
third,  Tuesday;  the  fourth,  Wednesday; 
the  fifth,  Thursday ;  the  sixth,  Friday ;  and 
the  seventh,  Saturday.  Vide  4  Pet.  S.  C. 
Rep.  361. 

WEIGHAGE,  mer.  law.  In  the  English 
law  it  is  a  duty  or  toll  paid  for  weighing 
merchandise ;  it  is  oalled  tronage,  (q.  v.)  for 
weighing  wool  at  the  king's  beam,  or  pesage$ 
for  weighing  other  avoirdupois  goods.  2 
Chit.  Com.  Law,  16. 

WEIGHT.     A  quality  in  natural  bodies, 


648 


WEI 


WEL 


by  which  they  tend  towards  the  centre  of 
the  earth. 

2.  Under  the  article  Measure,  (q.  v.)  it 
is  said  that  by  the  constitution  congress 
possesses  the  power  "  to  fix  the  standard  of 
weights  and  measures,"  and  that  this  power 
has  not  been  exercised. 

3.  The  weights  now  generally  used  in 
the  United  States  are  the  same  as  those  of 
England ;  they  are  of  two  kinds  : 

1.    Avoirdupois  weight, 

1st.  Used  in  almost  all  commercial 
transactions,  and  in  the  common  dealings 
of  life. 

2744  grains  =  1  dram 
16  iriw  =  l  onnoe 
16  ounces  =  1  pound,  (lb.) 
28  pounds  =  1  quarter,  (qr.) 

4  quarters  =  1  hundred  weight,  (cwt.) 
20  hundred  weight  =  1  ton. 

2d.    Used  for  meat  and  fish 
8  pounds  =  1  stone 

8d.    Used  in  the  wool  trade. 


•Cwt.  qr. 
7  pounds  =  1  clove 
14  pounds  =  1  stone  =00 
2  stones   =  1  tod     =01 

lb. 

14 

0 

6i  tods     =  1  wey    =    12 

2  weys     =  1  sack   =81 

12  sacks     =  1  last    =89    0 

14 
0 
0 

4th.    Used  for  butter  and  cheese. 

8  pounds  =1  clove 
56  pounds  =  1  firkin. 

2.    Trot  weight. 

24  grams  =  1  pennyweight 
20  pennyweights  =  1  ounce 
12  ounces  =  1  pound. 

4.  These  are  the  denominations  of  troy 
weight,  when  used  for  weighing  gold,  silver, 
and  precious  stones,  exoept  diamonds.  Troy 
weight  is  also  used  by  apothecaries  in  com- 
pounding medicines ;  and  by  them  the  ounce 
is  divided  into  eight  drams,  and  the  dram 
into  three  scruples,  so  that  the  latter  is 
equal  to  twenty  grains.  For  scientific  pur- 
poses, the  grain  only  is  used,  and  sets  of 
weights  are  constructed  in  decimal  progres- 
sion, from  10,000  grains  downward  to  one- 
hundredth  of  a  grain.     The  caret,  used  for 


weighing  diamonds,  is  three  and  one-sixth 
grams. 

5.  A  short  account  of  the  French  weights 
and  measures  is  given  under  the  article 
Measure. 

Weight  of  evidence.  This  phrase  is 
used  to  signify  that  the  proof  on  one  side  of 
a  cause  is  greater  than  on  the  other. 

2.  When  a  verdict  has  been  rendered 
against  the  weight  of  the  evidence,  the  court 
may,  on  this  ground,  grant  a  new  trial,  but 
the  court  will  exercise  this  power  not  merely 
with  a  cautious,  but  a  strict  and  sure  judg- 
ment, before  they  send  the  case  to  a  second 
jury. 

8.  The  general  rule,  under  such  circum- 
stances, is,  that  the  verdict  once  found  ahall 
stand:  the  setting  aside  is  the  exception, 
and  ought  to  be  an  exception  of  rare  and 
almost  singular  occurrence.  A  new  trial 
will  be  granted  on  this  ground  for  either 
party ;  the  evidence,  however,  is  not  to  be 
weighed  in  golden  scales.  2  Hodg.  R. 125 ; 
8.  C.  8  Bingh.  N.  C.  109 ;  Oilp.  356 ;  4 
Yeates,  437;  3  Greenl.  276  ;  8  Pick.  122; 
5  Wend.  595 ;  7  Wend.  380 ;  2  Vir.  Cas. 
235. 

WELCH  MORTGAGE,  Eng.  law,  con- 
tracts. A  species  of  security  which  partakes 
of  the  nature  of  a  mortgage,  as  there  is  a 
debt  due,  and  an  estate  is  given  as  a  security 
for  the  repayment,  but  differs  from  it,  in  the 
circumstances  that  the  rents  and  profits  are 
to  be  received  without  account  till  the  prin- 
cipal money  is  paid  off,  and  there  is  no 
remedy  to  enforce  payment,  while  the  mort- 
gagor has  a  perpetual  power  of  redemption. 

2.  It  is  a  species  of  vivum  vadium. 
Strictly,  however,  there  is  this  distinction 
between  a  Welch  mortgage  and  a  vivum 
vadium.  In  the  latter  the  rents  and  profits 
of  the  estate  are  applied  to  the  discharge 
of  the  principal,  after  paying  the  interest ; 
while  in  the  former  the  rents  and  profits  are 
received  in  satisfaction  of  his  interest  only. 
1  Pow.  Mortg.  873,  a. 

WELL.  A  hole  dug  in  the  earth  in 
order  to  obtain  water. 

2.  The  owner  of  the  estate  has  a  right 
to  dig  in  his  own  ground,  at  such  a  distance 
as  is  permitted  by  law,  from  his  neighbor's 
land ;  he  is  not  restricted  as  to  the  size  or 
depth,  and  is  not  liable  to  any  action  for 
rendering  the  well  of  his  neighbor  useless 
by  so  doing.  Lois  des  Bat.  part  1,  c.  3, 
sect.  2,  art.  2,  §  2. 

Well  knowing.  These  words  are  used 
in  a  declaration  when  the  plaintiff  sues  for 
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an  injury  which  is  not  immediate  and  with 
force,  and  the  act  or  nonfeasance  complained 
of  was  nokprimb  facie  actionable,  not  only 
the  injury,  hut  the  circumstances  under 
which  it  was  oommitted,  ought  to  be  stated, 
as  where  the  injury  was  done  by  an  animal. 
In  such  case,  the  plaintiff  after  stating  the 
injury,  continues,  the  defendant  well  know- 
ing the  mischievous  propensity  of  his  dog, 
permitted  him  to  goat  large,  vide  Scienter. 

WERE.  The  name  of  a  fine  among  the 
Saxons  imposed  upon  a  murderer. 

2.  The  life  of  every  man,  not  excepting 
that  of  the  king  himself,  was  estimated  at 
a  certain  price,  which  was' called  the  were, 
or  aestimatio  capitis.  The  amount  varied 
according  to  the  dignity  of  the  person  mur- 
dered. The  price  of  wounds  was  also  varied 
according  to  the  nature  of  the  wound,  or.  the 
member  injured. 

WERGILD,  or  WEREGJLD,  old  Eng. 
law.  The  price  which  in  a  barbarous  age, 
a  person  guilty  of  homicide  or  other  enormous 
offence  was  required  to  pay,  instead  of 
receiving  other  punishment.  4  Bl.  Com. 
188.  See,  for  the  etymology  of  this  word, 
and  a  tariff  which  was  paid  for  the  murder 
of  the  different  classes  of  men,  G-uizot, 
Essais  sur  l'Histoire  de  France,  Essai4eme, 
c.  2,  6  2. 

WETHER.  A  castrated  ram,  at  least 
one  year  old ;  in  an  indictment  it  may  be 
called  a  sheep.  4  Car.  &  Payne,  216 ;  19 
Eng.  Com.  Law  Rep.  351. 

WHALER,  mar.  law.  A  vessel  employed 
in  the  whale  fishery. 

2.  It  is  usual  for  the  owner  of  the  vessel, 
the  captain  and  crew,  to  divide  the  profits  in 
just  proportions,  under  an  agreement  similar 
to  the  contract  Di  Colonna.  (q.  v.) 

WHARF.  A  space  of  ground  artificially 
prepared  for  the  reception  of  merchandise 
from  a  ship  or  vessel,  so  as  to  promote  the 
convenient  loading  and  disoharge  of  such 
vessel. 

WHARFAGE.  The  money  pai<J  for 
landing  goods  upon,  or  loading  them  from  a 
wharf.     Dane's  Ab.  Index,  h.  t. 

WHARFINGER.  One  who  owns  or 
keeps  a  wharf,  for  the  purpose  of  receiving 
and  shipping  merchandise  to  or  from  it, 
for  hire. 

2.  Like  a  warehouseman,  (q.  v.)  a  whar- 
finger is  responsible  for  ordinary  neglect, 
and  is  therefore  required  to  take  ordinary 
care  of  goods  entrusted  to  him  as  such. 
The  responsibility  of  a  wharfinger  begins 
when  he  acquires,  and  ends  when  he  ceases 


to  have  the  custody  of  the  goods  in  that 
capacity. 

3.  When  he  begins  aad  ceases  to  have 
suoh  custody  depends  generally  upon  the 
usages  of  trade  and  of  the  business.  When 
goods  are  delivered  at  a  wharf,  and  the 
wharfinger  has  agreed,  expressly  or  by  impli- 
cation, to  take  the  custody  of  them,  his 
responsibility  commences ;  but  a  mere  deli- 
very at  the  wharf,  without  suoh  assent,  does 
not  make  him  liable.  3  Campb.  R.  414 ;  4 
Campb.  R.  72  ;  6  Cowen,  R.  757.  When 
goods  are  in  the  wharfinger's  possession  to 
be  sent  on  board  of  a  vessel  for  a  voyage, 
as  soon  as  he  delivers  the  possession  and 
the  care  of  them  to  the  proper  officers  of 
the  vessel,  although  they  are  not  actually 
removed,  he  is,  by  the  usages  of  trade, 
deemed  exonerated  from  any  further  respon- 
sibility. 5  Esp.  R.  41 ;  Story,  Bailm.  § 
453 ;  Abbott  on  Shipp.  226 ;  Molloy,  B. 
2.  o.  2,  s.  2 ;  Roocus,  Not.  88 ;  Dig.  9, 4,  3. 

WHEEL.  The  punishment  of  the  wheel 
was  formerly  to  put  a  criminal  on  a  wheel, 
and  then  to  break  his  bones  until  he  expirod. 
This  barbarous  punishment  was  never  used 
in  the  United  States,  and  it  has  been 
abolished  in  almost  every  civilized  country. 

WHELP&  The  young  of  certain  ani- 
mals of  a  base  nature,  or  feres  natural. 

2.  It  is  a  rule  that  when  no  larceny  oan 
be  committed  of  any  creatures  of  a  base 
nature,  which  are /era  natures,  though  tame 
and  reclaimed,  it  cannot  be  committed  of 
the  young  of  such  creatures  in  the  nest, 
kennel,  or  den.  3  Inst.  109 ;  1  Russ.  on 
Cr.  153. 

3.  The  owner  of  the  land  is,  however, 
considered  to  have  a  qualified  property  in 
such  animals,  ratione  impotentia.  2  Bl. 
Com.  394. 

WHEN.  At  which  time,  in  wills,  stand- 
ing by  itself  unqualified  and  unexplained, 
this  is  a  word  of  condition  denoting  the 
time  at  which  the  gift  is  to  commence.  6 
Ves.  243  ;  2  Meriv.  286. 

2.  The  context  of  a  will  may  show  that 
the  word  when  is  to  be  applied  to  the  pos- 
session only,  not  to  the  vesting  of  a  legacy ; 
but  to  justify  this  construction,  there  must 
be  circumstances,  or  other  expressions  in  the 
will,  showing  such  to  have  been  the  testa- 
tor's intent.  7  Ves.  422;  9  Ves.  230; 
Coop.  145 ;  11  Ves.  489 ;  3  Bro.  C.  C.  471. 
For  the  effect  of  the  word  when  in  contracts 
and  in  wills  in  the  French  law,  see  6  Toull. 
n.  520. 

When  and  where.    These  words  are 
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used  in  a  plea  when  full  defence  is  made : 
the  form  is, "  when  and  were  it  shall  behove 
him."  This  acknowledges  the  jurisdiction 
of  the  court.     1  Chit.  PL  *414. 

WHEREAS.  This  word  implies  a  recital, 
and  in  general  cannot  be  used  in  the  direct 
and  positive  averment  of  a  fact  in  a  decla- 
ration or  plea.  Those  facts  which  are  directly 
denied  by  the  terms  of  the  general  issue,  or 
which  may,  by  the  established  usage  of  plead- 
ing, be  specially  traversed,  must  be  averred 
in  positive  and  direct  terms;  but  facts, 
however  material,  which  are  not  directly 
denied  by  the  terms  of  the  general  issue, 
though  liable  to  be  contested  under  it,  and 
which,  according  to  the  usage  of  pleading, 
cannot  be  specially  traversed,  maybe  alleged 
in  the  declaration  by  way  of  recital,  under 
a  whereas.  Gould,  PI.  c.  43,  §  42  ;  Bao. 
Ab.  Pleas,  &c,  B.  5,  4;  2  Chit.  PL  151, 
178,  191 ;  Gould,  PL  o.  3,  §  47. 

WHIPPING,  punishment.  The  infliction 
of  stripes. 

2.  This  mode  of  punishment,  which  is  still 
practiced  in  some  of  the  states,  is  a  relict 
of  barbarism ;  it  has  yielded  in  most  of  the 
middle  and  northern  states  to  the  peniten- 
tiary system. 

3.  The  punishment  of  whipping,  so  far 
as  the  same  was  provided  by  the  laws  of 
the  United  States,  was  abolished  by  the  act 
of  congress  of  February  28,  1839,  s.  5. 
Vide  1  Chit.  Cr.  Law,  796 ;  Dane's  Ab. 
Index,  h.  t. 

WHITE  PERSONS.  The  acta  of  con- 
gress which  authorize  the  naturalization  of 
aliens,  confine  the  description  of  such  aliens 
to  free  white  persons. 

2.  This  of  course  excludes  the  African 
race  when  pure,  but  it  is  not  easy  to  say 
what  shade  of  color  or  mixture  of  blood 
will  make  a  white  person. 

3.  The  constitution  of  Pennsylvania,  as 
amended,  confines  the  right  of  citizenship  to 
free  white  persons ;  and  these  words,  white 
per  sons,  or  similar  words,  are  used  in  most 
of  the  constitutions  of  the  southern  states, 
in  describing  the  electors. 

White  rent,  English  law.  Rents  paid 
in  silver,  and  called  white  rents  or  redditus 
albi,  to  distinguish  them  from  other  rents 
which  were  not  paid  in  money.  2  Inst.  19. 
Vida  flJbafirma. 

WHOLE  BLOOD.  Being  related  by 
both  the  father  and  mother's  side;  this 
phrase  is  used  in  contradistinction  to  half 
bloody  (q.  v.)  which  is  relation  only  on  one 
side.    See  Blood. 


WHOLESALE.  To  sell  by  wholesale, 
is  to  sell  by  large  parcels,  generally  ir* 
original  packages,  and  not  by  retail,  (q.  v., 

WIDOW.  An  unmarried  woman  whose 
husband  is  dead. 

2.  In  legal  writings,  widow  is  an  addition 
given  to  a  woman  who  is  unmarried  and 
whose  husband  is  dead.  The  addition  of 
spinster  is  given  to  a  woman  who  never 
was  married.  Lovel.  on  Wills,  269.  See 
Addition.  As  to  the  rights  of  a  widow, 
see  Dower. 

WIDOW'S  CHAMBER,  Eng.  law.  In 
London  the  apparel  of  a  widow  and  the  fur- 
niture of  her  chamber,  left  by  her  deceased 
husband,  is  so  called,  and  the  widow  is 
entitled  to  it.     2  Bl.  Com.  518. 

WIDOWHOOD.  The  state  of  a  man 
whose  wife  is  dead,  or  of  a  woman  whose 
husband  is  dead.  In  general  there  is  no 
law  to  regulate  the  time  during  which  a  man 
must  remain  a  widower,  or  a  woman  a  widow, 
before  they  marry  a  second  time.  The  term 
widowhood  is  mostly  applied  to  the  state  or 
condition  of  a  widow. 

WIDOWER.  A  man  whose  wife  is 
dead.  A  widower  has  a  right  to  administer 
to  his  wife's  separate  estate,  and  as  her 
administrator  to  collect  debts  due  to  her, 
generally  for  his  own  use. 

WIFE,  domestic  relations.  A  woman 
who  has  a  husband. 

2.  A  wife,  as  suoh,  possesses  rights  and 
is  liable  to  obligations.  These  will  be  con- 
sidered. 1st.  She  may  make  contracts  for 
the  purchase  of  real  estate  for  her  own 
benefit,  unless  her  husband  expressly  dis- 
sents. 6  Binn.  R.  427.  And  she  is  entitled 
to  a  legacy  directly  given  to  her  for  her 
separate  use.  6  Serg.  &  Rawle,  R.  467. 
In  some  places,  by  statutory  provision,  she 
may  act  as  &feme  sole  trader,  and  as  such 
acquire  personal  property.  2  Serg.  &  Rawle, 
R.  289. 

3. — 2d.  She  may  in  Pennsylvania,  and 
in  most  other  states,  convey  her  interest  in 
her  own  or  her  husband's  lands  by  deed  ac- 
knowledged in  a  form  prescribed  by  law. 
8  Dowl.  R.  630. 

4. — 3d.  She  is  under  obligation  to  love, 
honor  and  obey  her  husband,  and  is  bound 
to  follow  him  wherever  he  may  desire  to 
establish  himself;  5  N.  S.  60  ;  (it  is  pre- 
sumed not  out  of  the  boundaries  of  the 
United  States,)  unless  the  husband,  by  acts 
of  injustice  and  such  as  are  contrary  to  his 
marital  duties,  renders  her  life  or  happiness 
I  insecure. 
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6.— 4th.  She  is  not  liable  for  any  obli- 
gations she  enters  into  to  pay  money  on  any 
contract  she  makes,  while  she  lives  with  her 
husband ;  she  is  presumed  in  such  case  to 
act  as  the  agent  of  her  husband.  Chitty, 
Contr.  43. 

6. — 5th.  The  incapacities  of  femes  covert, 
apply  to  their  civil  rights,  and  are  intended 
for  their  protection  and  interest.  Their  po- 
litical rights  stand  upon  different  grounds, 
they  can,  therefore,  acquire  and  lose  a  na- 
tional character.  These  rights  stand  upon 
the  general  principles  of  the  law  of  nations. 
Harp.  Eq.  R.  5 ;  3  Pet.  R.  242. 

7. — 6th.  A  wife,  like  all  other  persons, 
when  she  acts  with  freedom,  may  be  pun- 
ished for  her  criminal  acts.  But  the  law 
presumes,  when  she  commits  in  his  presenoe 
a  crime,  not  malum  in  se,  as  murder  or  trea- 
son, that  she  acts  by  the  command  and  coer- 
cion of  her  husband,  and,  upon  this  ground, 
she  is  exempted  from  punishment.  Rose. 
on  Cr.  Ev.  785.  But  this  is  only  a  pre- 
sumption of  law,  and  if  it  appears,  upon  the 
evidence,  that  she  did  not  in  fact  commit 
the  act  under  compulsion,  but  was  herself  a 
principal  actor  and  inciter  in  it,  she  may  be 
punished.  1  Hale,  P.  C.  516  ;  1  Russ.  on 
Cr.  16, 20.  Vide  Contract;  Divorce;  Hus- 
band; Incapacity;  Marriage;  Necessaries; 
Parties  to  actions;  Parties  to  contracts; 
Women;  and,  generally,  Bouv.  Inst.  Index, 
h.  t. 

WIFE'S  EQUITY.  By  this  phrase  is 
understood  the  equitable  right  of  a  wife  to 
have  settled  upon  her  and  her  children  a 
suitable  provision  out  of  her  estate  when- 
ever the  husband  cannot  obtain  it,  without 
the  aid  of  a  court  of  equity.  Shelf,  on  M. 
and  D.,  605. 

2.  By  the  marriage  the  husband  acquires 
an  interest  in  the  property  of  his  wife  in 
consideration  of  the  obligation  which  he 
contracts  by  the  marriage,  of  maintaining 
her  and  their  children.  The  common  law 
enforces  this  duty  thus  voluntarily  assumed 
by  him,  and  he  can  alien  the  property  to 
which  he  is.  thus  entitled  jure  mariti,  or 
in  case  of  his  bankruptcy  or  insolvency  it 
would  vest  in  his  assignee  for  the  benefit  of 
his  creditors,  and  the  wife  would  be  left, 
with  her  children,  entirely  destitute,  not- 
withstanding her  fortune  may  have  been 
great.  To  remedy  this  evil,  courts  of  equity, 
in  certain  cases,  give  a  provision  to  the  wife, 
which  is  called  the  wife's  equity. 

3.  The  principle  upon  which  courts  of 
equity  act  is,  that  he  who  seeks  the  aid  of 


equity  must  do  equity,  and  that  will  be 
withheld  until  an  adequate  settlement  has 
been  made.  1  P.  Wms.  459,  460.  See  5 
My.  &  Cr.  105  ;  11  Sim.  569  ;  4  Hare,  6. 

4.  It  will  be  proper  to  consider,  1.  Out 
of  what  property  the  wife  has  a  right  to 
claim  her  equity  to  a  settlement.  2.  Against 
whom  she  may  make  such  a  claim.  3.  Her 
rights.  4.  The  rights  of  her  children.  5. 
When  her  rights  to  a  settlement  will  be 
barred. 

5. — 1.  Where  the  property  is  equitable 
and  not  recoverable  at  law,  it  cannot  be 
obtained  without  making  a  settlement  upon 
a  wife  and  children,  if  one  be  required  by 
her ;  2  P.  Wms.  639  ;  and  where,  though 
the  property  be  legal  in  its  nature,  it  be- 
comes, from  collateral  circumstances,  the 
subject  of  a  suit  in  equity,  the  wife's  right 
to  a  settlement  will  attach.  5  My.  &  Cr. 
97.  See  2  Ves.  jun.,  607,  680 ;  4  Bro.  C. 
C.  338  ;  3  Ves.  166,  421  ;  9  Ves.  87  ;  5 
Madd.  R.  149 ;  5  Ves.  517  ;  13  Maine,  124 ; 
10  Ala.  R.  401  ;  9  Watts,  90  ;  5  John.  Ch. 
R.  464 ;  3  Cowen,  591 ;  6  Paige,  366 ;  2 
Bland.  545  ;  2  Paige,  303. 

6. — 2.  The  wife's  equity  to  a  settlement 
is  binding  not  only  upon  the  husband,  but 
upon  his  assignee  under  the  bankrupt  or  in- 
solvent laws.  2  Atk.  420 ;  3  Ves.  607  ;  4 
Bro.  C.  C.  138  ;  6  John.  Ch.  R.  25  ;  1 
Paige,  620;  4  Mete.  486;  4  Gill  &  John. 
283 ;  5  Monr.  338  ;  10  Ala.  R.  401 ;  1 
Kelly,  637.  And  even  where  the  husband 
assigned  the  wife's  equitable  right  for  a 
valuable  consideration,  the  assignee  was 
considered  liable.     4  Ves.  19. 

7. — 3.  As  to  the  amount  of  the  rights 
of  the  wife,  the  general  rule  is  that  one 
half  of  the  wife's  property  shall  be  settled 
upon  her.  2  Atk.  423 ;  3  Ves.  166.  But 
it  is  in  the  discretion  of  the  court  to  give 
her  an  adequate  settlement  for  herself  and 
children.  5  John.  Ch.  R.  464  ;  6  John. 
Ch.  R.  25  ;  3  Cowen,  591 ;  1  Besaus.  263 ; 
2  Bland.  545  ;  1  Cox,  R.  153  ;  5  B.  Monr. 
31 ;  3  Kelly,  193  ;  1 B.  &  W.  407  ;  9  Sim, 
597  ;  1  S.  &  S.  250. 

8.-4.  Whenever  the  wife  insists  upon 
her  equity,  the  right  will  be  extended  to  her 
children,  but  the  right  is  strictly  personal 
to  the  wife,  and  her  children  cannot  insist 
upon  it  after  her  death.  2  Eden,  337  ;  1 
J.  &  W.  472 ;  1  Madd.  R.  467  ;  11  Bligh, 
N.  S.  104  ;  2  John.  Ch.  R.  206  ;  3  Cowen, 
591 ;  10  Ala.  R.  401 ;  1  Sanf.  129. 

9. — 5.  The  wife's  equity  will  be  barred, 
first,  by  an  adequate  settlement  having  been 
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made  upon  her ;  2  Ves.  675 ;  when  she 
lives  in  adultery  apart  from  her  husband  ; 
4  Ves.  146 ;  hut  a  female  ward  of  court, 
married  without  its  consent,  will  not  be 
barred,  although  she  should  be  living  in 
adultery.     1 V.  A  B.  302. 

WILD  ANIMALS.  Animals  in  a  state 
of  nature;  animals  /era  natural.  Vide 
•Animals;  Fera  natures. 

WILFULLY,  intentionally. 

2.  In  charging  certain  offences  it  is  re- 
quired that  they  should  be  stated  to  be  wil- 
fully done.  Arch.  Cr.  PI.  51,  58 ;  Leach's 
Cr.  L.  656. 

3.  In  Pennsylvania  it  has  been  decided 
that  the  word  maliciously  was  an  equivalent 
for  the  word  wilfully,  in  an  indiotment  for 
arson.     5  Whart.  R.  427. 

WILL,  criminal  law.  The  power  of 
the  mind  which  directs  the  actions  of  a 
man. 

2.  In  criminal  law  it  is  necessary  that 
there  should  be  an  act  of  the  will  to  commit 
a  crime,  for  unless  the  act  is  wilful  it  is  no 
offence. 

3.  It  is  the  consent  of  the  will  whioh 
renders  human  actions  oommendable  or  oul- 
pable,  and  where  there  is  no  will  there  can 
be  no  transgression. 

4.  The  defect  or  want  of  will  may  be 
classed  as  follows  : — 1.  Natural,  as  that  of 
infancy.  2.  Accidental ;  namely,  1st.  De- 
mentia. 2d.  Casualty  or  chance.  3d.  Ig- 
norance, (q.  v.)  3.  Civil ;  namely,  1st.  Civil 
subjection.  2d.  Compulsion.  3d.  Neces- 
sity. 4th.  Well-grounded  fear.  Hale's  P. 
C.  c.  2  ;  Hawk.  P.  C.  book  1,  c.  1. 

Will  or  testament.  The  legal  decla- 
ration of  a  man's  intentions  of  what  he  wills 
to  be  performed  after  his  death.  Co.  Litt. 
Ill ;  Swinb.  Pt.  1,  s.  II.  1 ;  Shep.  Touch. 
898 ;  Bac.  Abr.  Wills,  A. 

2.  The  terms  will  and  testament  are 
synonymous,  and  they  are  used  indifferently 
by  common  lawyers,  or  one  for  the  other. 
Swinb.  p.  1,  s.  1.  5 ;  Bac.  Ab.  Wills.  A. 
Civilians  use  the  term  testament  only.  See 
Testament. 

3.  There  are  five  essential  requisites  to 
make  a  good  will. 

4. — 1.  The  testator  must  be  legally  capa- 
ble of  making  a  will.  Generally  all  persons 
who  may  make  valid  oontracts  can  dispose 
of  their  property  by  will.  See  Parties  to 
contracts.  This  act  requires  a  power  of  the 
mind  freely  to  dispose  of  property.  Infants, 
because  of  their  tender  age,  and  married 
women,  on  account  ef  the  supposed  influ- 


ence and  control  of  their  husbands,  have  no 
capacity  to  make  a  will,  with  these  excep- 
tions, that  infants  at  common  law  may  dis- 
pose of  their  personal  estate,  the  males 
when  over  fourteen  years  of  age,  and  the 
females  when  over  twelve  ;  this  rule  in  re- 
lation to  infants  is  not  uniform  in  the  United 
States.  Swinb.  p.  2,  s.  2  ;  Bac.  Ab.  Wills, 
B.  Persons  devoid  of  understanding,  as 
idiots  and  lunatics,  cannot  make  a  will. 

5. — 2.  The  testator  at  the  time  of  making 
his  will,  must  have  animum  testandi9  or  a 
serious  intention  to  make  such  will.  If  a 
man  therefore  jestingly  or  boastingly  and 
not  seriously,  writes  or  says  that  such  a  per- 
son shall  have  his  goods  or  be  his  executor, 
this  is  no  will.  Bac.  Ab.  Wills,  C ;  Com* 
Big.  Estates  by  Devise,  D  1.  See  4  Serg. 
&  Rawle,  545  ;  2  Yeates,  324 ;  5  Binn.  490 ; 
1  Des.  R.  543. 

6. — 3.  The  mind  of  the  testator  in  making 
his  will  must  be  tree,  and  not  moved  by 
fear,  fraud  or  flattery.  In  such  cases  the 
will  is  void  or  at  least  voidable.  Bac.  Ab. 
Wills,  C  ;  see  3  Serg.  &  Rawle,  269.  Tide 
Influence. 

7. — 4.  There  must  be  a  person  to  take, 
capable  of  taking ;  for  to  render  a  devise  or 
bequest  valid  there  must  be  a  donee  in  esse, 
or  in  rerum  natura,  and  one  that  shall  have 
capacity  to  take  the  thing  given,  when  it  is 
to  vest,  or  the  gift  shall  be  void.  Flowd. 
345.    See  Legatee. 

8. — 5.  The  will  must  be  put  in  proper 
form.  Wills  are  either  written  or  nuncu- 
pative. 

9. — 1.  A  will  in  writing  must  be,  1. 
Written  on  paper  or  parchment ;  it  may  be 
in  any  language,  and  in  any  character,  pro- 
vided it  can  be  read  or  understood.  2.  It 
must  be  signed  by  the  testator  or  some  per- 
son authorized  by  him ;  but  a  sealing  has 
been  held  to  be  a  sufficient  signing.  2  Sir. 
764.  But  see  3  Lev.  R.  1 ;  1  Const.  R. 
343  ;  18  Ves.  R.  183 ;  2  Ball  &  B.  104 ; 
5  Mood.  R.  484,  and  article  To  sign.  And 
it  ought  to  be  signed  by  the  attesting  wit- 
nesses. In  some  states  three  witnesses  are 
required,  who  should  sign  the  will  as  such 
at  the  request  and  in  the  presence  of  the 
testator  and  of  each  other.  This  formality 
should  generally  be  pursued,  as  the  testator 
may  have  lands  in  such  states  which  would 
not  pass  without  it.  See,  as  to  the  attesta- 
tion of  wills,  Bac.  Ab.  Wills,  D ;  Rob.  on 
Wills,  c.  1,  part  15.  3.  It  must  be  pub- 
lished, that  is,  the  testator  must  do  some  act 
from  which  it  can  be  concluded  that  he  in- 


WIL 


WIS 


668 


tended  the  instrument  to  operate  as  his  will. 
6  Cruise,  79 ;  4  Barn's  Eccl.  Law,  119. 
As  to  the  republication  of  wills,  see  Bac. 
Abr.  Wills,  D  3;  and #  article  Publication. 
4.  To  make  a  good  will  of  goods  and  chat- 1 
tela  there  most  he  an  executor  named  in  it, 
otherwise  it  will  be  a  codocil  only,  and  the 
party  is  said  to  die  intestate  ;  in  such  a  case 
administration  must  he  granted.  Bac.  Abr. 
Wills,  D  2. 

10. — 2.  A  nuncupative  will  or  testament, 
is  a  verbal  declaration  by  a  testator  of  his 
will  before  a  competent  number  of  legal 
witnesses. 

11.  Before  the  statute  of  frauds  they 
were  very  common,  but  by  that  statute,  29 
G.  II.  c.  3,  which  has  been  substantially 
adopted  in  a  number  of  the  states,  these 
wills  were  laid  under  many  restrictions. 
Vide  Dane's  Ab.  chap.  127,  a.  2 ;  3  Harr. 
&  John.  208 ;  6  Munf.  R.  123 ;  1  Munf. 
R.  456 ;  4  Hen.  &  Munf.  91-100. 

12.  In  New  York  nuncupative  wills 
have  been  abolished,  except  made  by  a  sol- 
dier while  in  actual  military  service,  or  by 
a  mariner  while  at  sea.  2  New  York  Re- 
vised Statutes,  60,  sec.  22.  As  to  nuncu- 
pative wills  in  Louisiana,  see  Testament 
nuncupative;  and  Civil  Code  of  Louisiana, 
article  1574. 

13.  It  is  a  rule  that  the  last  will  revokes 
all  former  wills.  It  follows  then  that  a  man 
cannot  by  any  testamentary  act  impose  upon 
himself  the  inability  of  making  another  in- 
consistent with  and  revoking  the  first  will. 
Bao.  Ab.  Wills,  B  ;  Swinb.  pt.  7,  s.  14. 

14.  A  will  voluntarily  and  intentionally 
made  by  a  competent  testator,  according  to 
the  form  required  by  law,  may  be  avoided, 
1st.  By  revocation,  see  Revocation;  Bac. 
Abr.  Wills,  G  1 ;  Vin.  Abr.  Devise,  P ;  1 
Rolle,  Ab.  615 ;  Com.  Dig.  Estates  by  Dev. 
F ;  and,  2d.  By  fraud. 

15.  Among  the  civilians  they  have  two 
other  kinds  of  wills,  namely:  the  mystic, 
which  is  a  will  enveloped  in  a  paper  and 
sealed,  and  the  witnesses  attest  that  fact ; 
the  other  is  the  olographic;  which  is  wholly 
written  by  the  testator  himself.  See  Testa- 
ment. 

As  to  wills  and  testaments,  see  Swinburne 
on  Wills;  Roberts  on  Wills;  Jjovelass  on 
Wills;  Roper  on  Legacies;  Lowndes  on 
Legacies;  Will,  on  Ex.  pt.  1;  Vin.  Abr. 
Devise;  Rolle's  Abr.  Devise;  Bac.  Abr. 
Wills  and  Testaments ;  Com.  Dig.  Estates 
by  Devise ;  Nels.  Abr.  h.  t. ;  Amer.  Dig. 
Wills;  Whart.  Dig.  Wills;  Toll,  on  Execu- 


tors; Off.  Ex.;  Orph.  Legacy;  Touchst 
ch.  23 ;  Civil  Code  of  Louisiana,  B.  3,  tit.  2 ; 
Bouv.  Inst.  Index,  h.  t. ;  and  the  articles 
Devise;  Legacy;  Testament. 

WINCHESTER  MEASURE.  The 
standard  measure  originally  kept  at  Win- 
chester, in  England. 

WINDOW.  An  opening  made  in  the 
wall  of  a  house  to  admit  light  and  air,  and 
to  enable  those  who  are  in  to  look  out. 

2.  The  owner  has  a  right  to  make  as 
many  windows  in  his  house  when  not  built 
on  the  line  of  his  property  as  he  may  deem 
proper,  although  by  so  doing  he  may  destroy 
the  privacy  of  his  neighbors.  Bac.  Ab.  Ac- 
tions in  general,  B« 

3.  In  cities  and  towns  it  is  evident  that 
the  owner  of  a  house  cannot  open  windows 
in  the  partition  wall  without  the  consent  of 
the  owner  of  the  adjoining  property,  unless 
he  possesses  the  right  of  having  ancient 
lights,  (q.  v.)  The  opening  of  such  win- 
dows and  destroying  the  privacy  of  the 
adjoining  property,  is  not,  however,  action- 
able ;  the  remedy  against  such  encroachment 
is  by  obstructing  them,  without  encroaching 
upon  the  rights  of  the  party  who  opened 
them,  so  as  to  prevent  a  right  from  being 
acquired  by  twenty  years'  use.  3  Camp.  82.  * 

WISCONSIN.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 

2.  The  constitution  of  Wisconsin  was 
adopted  by  a  convention,  at  Madison,  on  the 
first  day  of  February,  1848. 

3.  The  right  of  suffrage  is  vested  by  the 
third  article  of  the  constitution,  as  follows : 

Sect.  1.  Every  male  person  of  the  age  of 
twenty-one  years  or  upwards,  belonging  to 
either  of  the  following  classes,  who  shall 
have  resided  in  this  state  for  one  year  next 
preceding  any  election,  shall  be  deemed  a 
qualified  elector  at  such  election. 

1st.  White  citizens  of  the  United  States. 

2d.  White  persons  of  foreign  birth  who 
shall  have  declared  their  intention  to  be- 
come citizens,  conformably  to  the  laws  of 
the  United  States  on  the  subject  of  natu- 
ralization. 

3d.  Persons  of  Indian  blood  who  have 
once  been  declared  by  law  of  congress  to 
be  citizens  of  the  United  States,  any  subse- 
quent act  of  oongress  to  the  contrary  not- 
withstanding. 

4th.  Civilized  persons  of  Indian  descent, 
not  members  of  any  tribe;  Provided,  that 
the  legislature  may  at  any  time  extend  by 
law  the  right  of  suffrage  to  persons  not . 
herein  enumerated,  but  no  such  law  shall 
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be  in  force  until  the  same  shall  have  been 
submitted  to  a  vote  of  the  people  at  a  gene- 
ral election,  and  approved  by  a  majority  of 
all  the  votes  cast  at  such  election. 

Sect.  2.  No  person  under  guardianship, 
non  compos  mentis,  or  insane,  shall  be  quali- 
fied to  vote  at  any  election ;  nor  shall  any 
person,  convicted  of  treason  or  felony,  be 
qualified  to  vote  at  any  election,  unless 
restored  to  civil  rights. 

Sect.  3.  All  votes  shall  be  given  by  bal- 
lot, except  for  such  township  officers  as  may 
by  law  be  directed  or  allowed  to  be  other- 
wise chosen. 

Sect.  4.  No  person  shall  be  deemed  to 
have  lost  his  residence  in  this  state  by  rea- 
son of  absence  on  business  of  the  United 
States  or  of  this  state. 

Sect.  5.  No  soldier,  seaman  or  marine,  in 
the  army  or  navy  of  the  United  States,  shall 
be  deemed  a  resident  in  this  state,  in  conse- 
quence of  being  stationed  within  the  same. 

Sect.  6.  Laws  may  be  passed  excluding 
from  the  right  of  suffrage  all  persons  who 
have  been,  or  may  be  convicted  of  bribery, 
or  larceny,  or  any  infamous  crime,  and  de- 
priving every  person  who  shall  make  or 
become  direotly  or  indirectly  interested  in 
any  bet  or  wager  depending  upon  the  result 
of  any  election,  of  the  right  to  vote  at  such 
election. 

4.  The  fourth  article  vests  the  legisla- 
tive power  in  a  senate  and  assembly.  These 
will  be  separately  considered,  by  taking  a 
view,  1.  Of  the  senate.  2.  Of  the  assembly. 

6. — §  1.  The  senate.  It  will  be  proper 
to  examine,  first,  the  qualification  of  the 
senators ;  secondly,  the  time  of  their  elec- 
tion; third,  the  duration  of  their  office; 
fourth,  the  number  of  senators. 

6. — 1.  The  senators  must  have  resided 
one  year  within  the  state,  and  be  qualified 
electors  in  the  district  which  they  may  be 
chosen  to  represent.    Sect.  6. 

7. — 2.  Senators  are  elected  on  the  Tues- 
day following  the  first  Monday  of  November 
by  the  qualified  electors  of  the  several  dis- 
tricts.    One  half  every  year. 

8. — 3.  They  hold  their  office  for  two 
years. 


9. — 4.  The  senate  shall  consist  of  a  num- 
ber of  members  not  more  than  one-third, 
nor  less  than  one-fourth  of  the  number  of 
the  members  of  the  assembly.    Sect.  2. 

10. — §  2.  The  assembly  will  be  considered 
in  the  same  order. 

11. — 1.  Members  of  the  assembly  must 
have  resided  one  year  in  the  state,  and  be 


qualified  electors  for  the  district  for  which 
they  may  be  chosen. 

12. — 2.  Members  of  the  assembly  are 
elected  at  the  same  time  senators  are 
elected. 

13. — 3.  They  are  elected  annually. 

14. — 4.  The  number  of  members  of  the 
assembly  shall  never  be  less  than  fifty-four 
nor  more  than  one  hundred. 

15.  The  two  houses  are  invested  seve- 
rally with  the  following  powers : 

Sect.  7.  Each  house  shall  be  the  judge 
of  the  elections,  returns  and  qualifications 
of  its  own  members ;  and  a  majority  of  each 
shall  constitute  a  quorum  to  do  business  3 
but  a  smaller  number  may  adjourn  from  day 
to  day,  and  may  compel  the  attendance  of 
absent  members,  in  such  manner  and  under 
such  penalties  as  each  house  may  provide. 

Sect.  8.  Each  house  may  determine  the 
rules  of  its  own  proceedings,  punish  for 
contempts  and  disorderly  behaviour;  and, 
with  the  concurrence  of  two-thirds  of  all  the 
members  -elected,  expel  a  member ;  but  no 
member  shall  be  expelled  a  second  time  for 
the  same  cause. 

Sect.  9.  Each  house  shall  choose  its  own 
officers,  and  the  senate  shall  choose  a  tem- 
porary president  when  the  lieutenant  go- 
vernor shall  not  attend  as  president,  or  shall 
act  as  governor. 

Sect.  10.  Each  house  shall  keep  a  jour- 
nal of  its  proceedings,  and  publish  the  same, 
except  such  parts  as  require  secrecy.  The 
doors  of  each  house  shall  be  kept  open,  ex- 
cept when  the  public  welfare  shall  require 
secrecy.  Neither  house  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than 
three  days. 

16.  By  the  fifth  article,  the  executive 
power  is  vested  in  a  governor. 

17. — Sect.  1.  The  executive  power  shall 
be  vested  in  a  governor,  who  shall  hold  his 
office  for  two  years ;  a  lieutenant  governor 
shall  be  elected  at  the  same  time,  and  for 
the  same  term. 

18. — Sect.  2.  No  person,  except  a  citi- 
zen of  the  United  States,  and  a  qualified 
elector  of  the  state,  shall  be  eligible  to  the 
office  of  governor  or  lieutenant  governor. 

19. — Sect.  3.  The  governor  and  lieu- 
tenant governor  shall  be  elected  by  the 
qualified  electors  of  the  state,  at  the  times 
and  places  of  choosing  members  of  the  legis- 
lature. ^The  persons  respectively  having 
the  highest  number  of  votes  for  governoi 
and  lieutenant  governor  shall  be  elected, 
but  in  case  two  or  more  shall  have  an  equal 
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and  the  highest  number  of  votes  for  governor 
or  lieutenant  governor,  the  two  houses  of 
the  legislature,  at  its  next  annual  session, 
shall  forthwith,  by  joint  ballot,  choose  one 
of  the  persons  so  having  an  equal  and  the 
highest  number  of  votes,  for  governor  or 
lieutenant  governor.  The  returns  of  elec- 
tion for  governor  or  lieutenant  governor 
shall  be  made  in  such  manner  as  shall  be 
provided  by  law. 

20. — Sect.  4.  The  governor  shall  be 
commander-in-chief  of  the  military  and 
naval  forces  of  the  state.  He  shall  have 
power  to  convene  the  legislature  on  extra- 
ordinary occasions ;  and  in  case  of  invasion, 
or  danger  from  the  prevalence  of  contagious 
disease  at  the  seat  of  government,  he  may 
convene  them  at  any  other  suitable  place 
within  the  state.  He  shall  communicate  to 
the  legislature  at  every  session,  the  con- 
dition of  the  state ;  and  recommend  such 
matters  to  them  for  their  consideration  as 
he  may  deem  expedient.  He  shall  transact 
all  necessary  business  with  the  officers  of 
the  government,  civil  and  military.  He 
shall  expedite  all  such  measures  as  may  be  re- 
solved upon  by  the  legislature,  and  shall  take 
care  that  the  laws  be  faithfully  executed. 

21. — Sect.  5.  The  governor  shall  re- 
ceive during  his  continuance  in  office  an 
annual  compensation  of  one  thousand  two 
hundred  and  fifty  dollars. 

22. — Sect.  6.  The  governor  shall  have 
the  power  to  grant  reprieves,  commutations 
and  pardons  after  conviction  for  all  offences, 
except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restric- 
tions and  limitations  as  he  may  think  pro- 
per, subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of 
applying  for  pardons.  Upon  conviction  for 
treason  he  shall  have  the  power  to  suspend 
the  execution  of  the  sentence,  until  the  case 
shall  be  reported  to  the  legislature  at  its 
next  meeting,  when  the  legislature  shall 
either  pardon,  or  commute  the  sentence, 
direct  the  execution  of  the  sentence,  or 
grant  a  further  reprieve.  He  shall  an- 
nually communicate  to  the  legislature  each 
case  of  reprieve,  commutation  or  pardon 
granted,  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  sen- 
tence and  its  date,  and  the  date  of  the  com- 
mutation) pardon  or  reprieve,  with  his  rea- 
sons for  granting  the  same. 

23. — Sect.  7.  In  case  of  the  impeach- 
ment of  the  governor,  or  his  removal  from 
office,  death,  inability  from  mental  or  phy- 


sical disease,  resignation  or  absence  from 
the  state,  the  powers  and  the  duties  of  the 
office  shall  devolve  upon  the  lieutenant 
governor  for  the  residue  of  the  term,  until 
the  governor,  absent  or  impeached,  shall 
have  returned,  or  the  disability  shall  cease. 
But  when  the  governor  shall,  with  the  con- 
sent of  the  legislature,  be  out  of  the  state  in 
time  of  war,  at  the  head  of  the  military 
force  thereof,  he  shall  continue  commander- 
in-chief  of  the  military  force  of  the  state. 

24. — Sect.  8.  The  lieutenant  governor 
shall  be  president  of  the  senate,  but  shall 
have  only  a  casting  vote  therein.  If  during 
a  vacancy  in  the  office  of  governor,  the  lieu- 
tenant governor  shall  be  impeached,  dis- 
placed, resign,  die,  or  from  mental  or  phy- 
sical disease,  become  inoapable  of  performing 
the  duties  of  his  office,  or  be  absent  from  the 
state,  the  secretary  of  state  shall  act  as 
governor  until  the  vacancy  shall  be  filled, 
or  the  disability  shall  cease. 

25. — Sect.  9.  The  lieutenant  governor 
shall  receive  double  the  per  diem  allowance 
of  members  of  the  senate,  for  every  day's 
attendance  as  president  of  the  senate,  and 
the  same  mileage  as  shall  be  allowed  to 
members  of  the  legislature. 

26.-— Sect.  10.  Every  bill  which  shall 
have  passed  the  legislature,  shall,  before  it 
becomes  a  law,  be  presented  to  the  go* 
vernor ;  if  he  approve,  he  shall  sign  it,  but 
if  not,  he  shall  return  it  with  his  objections 
to  that  house  in  which  it  shall  have  origi- 
nated, who  shall  enter  the  objections  at 
large  upon  the  journal,  and  proceed  to  re- 
consider it.  If  after  such  reconsideration, 
two-thirds  of  the  members  present  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  to- 
gether with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of 
the  members  present,  it  shall  become  a  law. 
But  in  all  such  cases,  the  votes  of  both 
houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  members,  voting 
for  or  against  the  bill,  shall  be  entered  on 
the  journal  of  each  house  respectively.  If 
any  bill  shall  not  be  returned  by  the  go- 
vernor within  three  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  unless  the  legisla- 
ture shall  by  their  adjournment  prevent  its 
return,  in  which  case  it  shall  not  be  a  law. 

27.  The  seventh  article  establishes  the 
judiciary  as  follows : 

Sect.  1.  The  court  for  the  trial  of 
impeachments  shall  be  composed  of   the 
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senate.  The  house  of  representatives  shall 
have  the  power  of  impeaching  all  civil 
officers  of  this  state,  for  corrupt  conduct  in 
office,  or  for  crimes  and  misdemeanors ;  hut 
a  majority  of  all  the  members  elected  shall 
concur  in  an  impeachment.  On  the  trial 
of  an  impeachment  against  the  governor, 
the  lieutenant  governor  shall  not  act  as  a 
member  of  the  court.  No  judicial  officer 
shall  exercise  his  office  after  he  shall  have 
been  impeached  until  his  acquittal.  Before 
the  trial  of  an  impeachment,  the  members 
of  the  court  shall  take  an  oath  or  affirmation 
truly  and  impartially  to  try  the  impeach* 
ment  according  to  the  evidence;  and  no 
person  shall  be  convicted  without  a  concur- 
rence of  two-thirds  of  the  members  present. 
Judgment  in  case  of  impeachment  shall  not 
extend  further  than  to  removal  from  office, 
or  removal  from  office  and  disqualification 
to  hold  any  office  of  honor,  profit  or  trust 
under  the  state  ;  but  the  party  impeached 
shall  be  liable  to  indictment,  trial  and  pun- 
ishment according  to  law. 

28. — Sect.  2.  The  judicial  power  of  this 
state,  both  as  to  matters  of  law  and  equity, 
shall  be  vested  in  a  supreme  court,  oirouit 
courts,  courts  of  probate,  and  in  justices  of 
the  peace.  The  legislature  may  also  vest 
such  jurisdiction  as  shall  be  deemed  neces- 
sary in  municipal  courts,  and  shall  have 
power  to  establish  inferior  courts,  in  the 
several  counties,  with  limited  civil  and 
criminal  jurisdiction :  Provided,  that  the 
jurisdiction  which  may  be  vested  in  muni- 
cipal courts,  shall  not  exceed,  in  their  re- 
spective municipalities,  that  of  circuit 
courts,  in  their  respective  circuits,  as  pre- 
scribed in  this  constitution  :  And  that  the 
legislature  shall  provide  as  well  for  the 
election  of  judges  of  the  municipal  courts, 
as  of  the  judges  of  inferior  courts,  by  the 
qualified  electors  of  the  respective  jurisdic- 
tions. The  term  of  office  of  the  judges  of 
the  said  municipal  and  inferior  courts  shall 
not  be  longer  than  that  of  the  judges  of  the 
circuit  court. 

29. — Sect.  3.  The  supreme  court,  ex- 
cept in  cases  otherwise  provided  in  this 
constitution,  shall  have  appellate  jurisdiction 
only,  which  shall  be  coextensive  with  the 
state ;  but  in  no  case  removed  to  the  su- 
preme court  shall  a  trial  by  jury  be  allowed. 
The  supreme  court  shall  have  a  general 
superintending  control  over  all  inferior 
courts ;  it  shall  have  power  to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo 
warranto  certiorari,  and  other  original  and 


remedial  writs,  and  to  hear  and  determine 
the  same. 

30. — Sect  4.  For  the  term  of  five  years 
and  thereafter  until  the  legislature  shall 
otherwise  provide,  the  judges  of  the  several 
courts  shall  be  judges  of  the  supreme  court, 
four  of  whom  shall  constitute  a  quorum,  and 
the  concurrence  of  a  majority  of  the  judges 
present  shall  be  necessary  to  a  decision. 
The  legislature  shall  have  power,  if  they 
should  think  it  expedient  and  necessary,  to 
provide  by  law  for  the  organization  of  a 
separate  supreme  court,  with  the  jurisdiction 
and  powers  prescribed  in  this  constitution, 
to  consist  of  one  chief  justice  and  two  asso- 
ciate justices,  to  be  elected  by  the  qualified 
electors  of  the  state,  at  such  time  and  in 
such  manner  as  the  legislature  may  provide. 
The  separate  supreme  court,  when  so  or- 
ganized, shall  not  be  changed  or  discon- 
tinued by  the  legislature  ;  the  judges  thereof 
shall  be  so  classified  that  but  one  of  them 
shall  go  out  of  office  at  the  same  time,  and 
the  term  of  office  shall  be  the  same  as  pro- 
vided for  the  judges  of  the  circuit  court. 
And  whenever  the  legislature  may  con- 
sider it  necessary  to  establish  a  separate 
supreme  court,  they  shall  have  power  to 
reduce  the  number  of  circuit  court  judges 
to  four,  and  subdivide  the  judicial  circuits, 
but  no  such  subdivision  or  reduction  shall 
take  effect  till  after  the  expiration  of  the 
term  of  some  one  of  the  said  judges,  or  till 
a  vacancy  occur  by  some  other  means. 

31.  Circuits  are  established,  and  they 
may  be  changed  by  the  legislature. 

Sec.  7.  For  each  circuit  there  shall  be 
a  judge  chosen  by  the  qualified  electors 
therein,  who  shall  hold  his  office  as  is  pro- 
vided in  this  constitution  until  his  successor 
shall  be  ohosen  and  qualified,  and  after  he 
shall  have  been  elected  he  shall  reside  in 
the  circuit  for  which  he  was  elected.  One 
of  said  judges  shall  be  designated  as  chief 
justice,  in  such  manner  as  the  legislature 
shall  provide.  And  the  legislature  shall, 
at  its  first  session,  provide  by  law  as  well 
for  the  election  of,  as  for  classifying,  the 
judges  of  the  circuit  court  to  be  elected 
under  this  constitution,  in  such  manner, 
that  one  of  the  said  judges  shall  go  out  of 
office  in  two  years,  one  in  three  years,  one 
in  four  years,  one  in  five  year3  and  one  in 
six  years,  and  thereafter  the  judge  elected 
to  fill  the  office,  shall  hold  the  same  for  six 
years. 

32. — 8.  The  circuit  courts  shall  have 
original  jurisdiction  in  all  matters  civil  and 
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criminal  within  this  state,  not  excepted  in 
this  constitution,  and  not  hereafter  pro- 
hibited by  law,  and  appellate  jurisdiction 
from  all  inferior  courts  and  tribunals,  and 
a  supervisory  control  over  the  same.  They 
shall  also  have  the  power  to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo 
warranto,  certiorari,  and  all  other  writs  ne- 
cessary to  carry  into  effect  their  orders,  judg- 
ments and  decrees,  and  give  them  a  general 
control  over  inferior  courts  and  jurisdictions. 

33. — Sect.  9.  When  a  vacancy  shall 
happen  in  the  office  of  a  judge  of  the 
supreme  or  circuit  court,  such  vacancy  shall 
be  filled  by  an  appointment  of  the  governor, 
which  shall  continue  until  a  successor  is 
elected  and  qualified;  and  when  elected, 
such  successor  shall  hold  his  office  the 
residue  of  the  unexpired  term.  There  shall 
be  no  election  for  a  judge  or  judges  at  any 
general  election  for  state  or  county  officers, 
nor  within  thirty  days  either  before  or  after 
such  election. 

34. — Sect.  10.  Each  of  the  judges  of 
the  supreme  and  circuit  courts  shall  receive 
a  salary,  payable  quarterly,  of  not  less  than 
one  thousand  five  hundred  dollars  annually; 
they  shall  receive  no  fees  of  office  or  other 
compensation  than  their  salaries ;  they  shall 
hold  no  office  of  public  trust,  except  a 
judicial  office,  during  the  term  for  which 
they  are  respectively  elected,  and  all  votes 
for  either  of  them  for  any  office  except  a 
judicial  office,  given  by  the  legislature  or 
the  people,  shall  be  void. .  No  person  shall 
be  eligible  to  the  office  of  judge  who  shall 
not  at  the  time  of  his  election  be  a  citizen 
of  the  United  States,  and  have  attained  the 
age  of  twenty-five  years,  and  be  a  qualified 
elector  within  the  jurisdiction  for  which  he 
may  be  chosen. 

35. — Sect.  11.  The  supreme  court  shall 
hold  at  least  one  term  annually  at  the  seat 
of  government  of  the  state,  at  such  times 
as  shall  be  provided  by  law,  and  the  legis- 
lature may  provide  for  holding  other  terms, 
and  at  other  places  when  they  may  deem  it 
necessary.  A  circuit  court  shall  be  held  at 
least  twice  a  year,  in  each  county  of  this 
state,  organized  for  judicial  purposes.  The 
judges  of  the  circuit  court  may  hold  courts 
for  each  other,  and  shall  do  so  when  re- 
quired by  law. 

WISTA.  Among  the  Saxons,  this  was 
a  measure  of  land ;  it  contained  a  half  hide, 
or  sixty  acres. 

TO  WIT.  To  know,  that  is  to  say, 
namely.    See  Scilicet. 
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WITH  STRONG  HAND,  pleading. 
This  is  a  technical  phrase  indispensable  in 
describing  a  forcible  entry  in  an  indictment. 
No  other  word  or  circumlocution  will  answer 
the  same  purpose.     8  T.  R.  357. 

WITHDRAWING  A  JUROR,  practice. 
An  agreement  made  between  the  parties  in 
a  suit  to  require  one  of  the  twelve  jurors 
impanneled  to  try  a  cause  to  leave  the 
jury  box;  the  act  of  leaving  the  box  by 
such  a  juror  is  also  called  the  withdrawing 
a  juror. 

2.  This  arrangement  usually  takes  place 
at  the  recommendation  of  the  judge,  when 
it  is  obviously  improper  the  case  should  pro- 
ceed any  further. 

3.  The  effect  of  withdrawing  a  juror 
puts  an  end  to  that  particular  trial,  and 
each  party  must  pay  his  own  costs.     3  T. 
R.  657;  2  Dowl.  R.  721;  S.  C.  1  Crom 
M.  &  R.  64. 

4.  But  the  plaintiff  may  bring  a  new 
suit  for  the  same  cause  of  an  action.  R. 
&  M.  402;  S.  C.  21  E.  C.  L.  R.  472;  3 
Barn.  &  Adolph.  349 ;  S.  C.  23  E.  C.  L. 
R.  91.     See  3  Chit.  Pr.  916. 

WITHERNAM,  practice.  The  name  of 
a  writ  which  issues  on  the  return  of  elongata 
to  an  alias  or  pluries  writ  of  replevin,  by 
which  the  sheriff  is  commanded  to  take  the 
defendant's  own  goods  which  may  be  found 
in  his  bailiwick,  and  keep  them  safely,  not 
to  deliver  them  to  the  plaintiff  until  such 
time  as  the  defendant  chooses  to  submit 
himself,  and  allow  the  distress,  and  the 
whole  of  it,  to  be  replevied,  and  he  is 
thereby  further  commanded  that  he  do  re- 
turn to  the  court  in  what  manner  he  shall 
have  executed  the  writ.  Hamm.  N.  P.  453; 
2  Inst.  140 ;  P.  N.  B.  68,  69 ;  19  Vin. 
Ab.  7 ;  7  Com.  Dig.  674 ;  Grotius,  3,  2, 
4,  n.  1. 

WITHOUT,  pleading.  This  word  is 
adopted  in  formal  traverses,  and  is  a  nega- 
tive signifying  "  and  not  for ;"  accordingly 
the  language  of  the  elder  entries  sometimes 
is,  "  et  nemy  pur  tiel  causey7  &o.  Hamm. 
N.  P.  120. 

Without  day.  This  signifies  that  the 
cause  or  thing  to  which  it  relates  is  indefi- 
nitely adjourned;  as  when  a  case  is  ad- 
journed without  day,  it  is  not  again  to  be 
inquired  into  ;  when  the  legislature  adjourn 
without  day  they  are  not  to  meet  again. 
This  is  usuaJJy  expressed  in  Latin,  sine 
die. 

Without  impeachment  or  wasts. 
When  a  tenant  for  life  holds  the  land  with- 
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out  impeachment  of  waste,  he  is  of  course 
dispunishable  for  waste  whether  wilful  or 
otherwise.  But  still  this  right  must  not  be 
wantonly  abused  so  as  to  destroy  the  estate, 
and  he  will  be  enjoined  from  committing 
malicious  waste.  Dane's  Ab.  c.  78,  a.  14, 
§  7  ;  Bac.  Ab.  Waste,  N ;  2  Eq.  Cas.  Ab. 
tit.  Waste,  A.  pi.  8 ;  2  Bouv.  Inst.  n.  2402. 
See  Impeachment  of  Waste  and  Waste. 

Without  recourse.  Vide  Sans  Re- 
cows  and  Indorsement;  Chit,  on  Bill*,  179 ; 
14  S.  &  B.  325 ;  3  Cranch,  193 ;  7  Cranoh, 
159;  1  Gowen,  538;  12  Mass.  172;  6 
Shipl.  R.  354. 

Without  reserve,  contracts.  These 
words  are  frequently  used  in  conditions  of 
sale  at  public  auction,  that  the  property 
offered,  or  to  be  offered  for  sale,  will  be  sold 
without  reserve. 

2.  When  a  property  is  advertised  to  be 
sold  without  reserve,  if  a  puffer  be  employed 
to  bid,  and  actually  bid  at  the  sale,  the 
courts  will  not  enforce  a  contract  against  a 
purchaser,  into  which  he  may  have  been 
drawn  by  the  vendor's  want  of  faith.  5 
Madd.  R.  34.     Vide  Puffer. 

Without  this,  that,  pleading.  These 
are  technical  words  used  in  a  traverse, 
(q.  v.)  for  the  purpose  of  denying  a  material 
fact  in  the  preceding  pleadings,  whether 
declaration,  plea,  replication,  &o.  In  Latin 
it  is  called  absque  hoc.  (q.  v.)  Lawes  on  PI. 
in  Civ.  Act.  119 ;  Com.  Dig.  Pleader,  G 1; 
Summary  of  Pleading,  75 ;  1  Saund.  103, 
n. ;  Ld.  Raym.  641 ;  1  Burr.  320 ;  1  Chit. 
PI.  576,  note  a. 

WITNESS.  One  who,  being  sworn  or 
affirmed,  according  to  law,  deposes  as  to  his 
knowledge  of  facts  in  issue  between  the 
parties  in  a  cause. 

2.  In  another  sense  by  witness  is  un- 
derstood one  who  is  called  upon  to  be  pre- 
sent at  a  transaction,  as  a  wedding,  or  the 
making  of  a  will.  When  a  person  signs  his 
name  to  an*  instrument,  as  a  deed,  a  bond, 
and  the  like,  to  signify  that  the  same  was 
executed  in  his  presence,  he  is  called  an 
attesting  witness. 

3.  The  testimony  of  witnesses  can  never 
have  the  effect  of  a  demonstration,  because 
it  is  not  impossible,  indeed  it  frequently 
happens,  that  they  are  mistaken,  or  wish 
themselves  to  deceive.  There  can,  there- 
fore, result  no  other  certainty  from  their 
testimony  than  what  arises  from  analogy. 
When  in  the  calm  of  the  passions,  we  listen 
only  to  the  voice  of  reason  and  the  impulse 
4>f  nature  we  feel  in  ourselves  a  great  re- 


pugnance to  betray  the  truth,  to  the  preju- 
dice of  another,  and  we  have  observed  that 
honest,  intelligent  and  disinterested  persons 
never  combine  to  deceive  others  by  a  false- 
hood. We  conclude,  then,  by  analogy,  with 
a  sort  of  moral  certainty,  that  a  fact  attested 
by  several  witnesses,  worthy  of  credit,  is 
true.  This  proof  derives  its  whole  force 
from  a  double  presumption.  We  presume, 
in  the  first  place,  on  the  good  sense  of  the 
witnesses  that  they  have  not  been  mistaken; 
and,  secondly,  we  presume  on  their  probity 
that  they  wish  not  to  deceive.  To  be  cer- 
tain that  they  have  not  been  deceived,  and 
that  they  do  not  wish  to  mislead,  we  must 
ascertain,  as  far  as  possible,  the  nature  and 
the  quality  of  the  facts  proved ;  the  quality 
and  the  person  of  the  witness;  and  the 
testimony  itself,  by  comparing  it  with  the 
deposition  of  other  witnesses,  or  with  known 
facts.     Vide  Circumstances. 

4.  It  is  proper  to  consider,  1st.  The 
character  of  the  witness.  2d.  The  quality 
of  the  witness.  3d.  The  number  of  wit- 
nesses required  by  law. 

5. — I.  When  we  are  called  upon  to  rely 
on  the  testimony  of  another  in  order  to  form 
a  judgment  as  to  certain  facts,  we  must  be 
certain,  1st.  That  he  knows  the  facts  in 
question,  and  that  he  is  not  mistaken  ;  and, 
2d.  That  he  is  disposed  to  tell  the  truth, 
and  has  no  desire  to  impose  on  those  who 
are  to  form  a  judgment  on  his  testimony. 
The  confidence,  therefore,  which  we  give  to 
the  witness  must  be  considered,  in  the  first 
place,  by  his  capacity  or  his  organization, 
and,  in  the  next,  by  the  interest  or  motive 
which  he  has  to  tell  or  not  to  tell  the  truth. 
When  the  nets  to  which  the  witness  testifies 
agree  with  the  circumstances  which  are 
known  to  exist,  he  becomes  much  more 
credible  than  when  there  is  a  contradiction 
in  this  respect.  It  is  true  that  until  im- 
peached one  witness  is  as  good  as  another ; 
but  when  a  witness  is  impeached,  although 
he  remains  competent,  he  is  not  as  credible 
as  before.  Vide  Circumstances;  Compe- 
tency; Credibility. 

6. — II.  As  to  the  quality  of  the  wit- 
nesses, it  is  a  general  rule  that  all  persons 
may  be  witnesses.  To  this  there  are  vari- 
ous exceptions.  A  witness  may  be  incom- 
petent, 1.  For  want  of  understanding.  2. 
On  account  of  interest.  3.  Because  his 
admission  is  contrary  to  public  policy.  4. 
For  want  of  religious  principles ;  and,  5.  On 
account  of  infamy. 

7. — §  1.   Persons  who  want  understand' 
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ingy  it  is  clear,  cannot  be  -witnesses,  because 
they  are  to  depose  to  facts  which  they  know ; 
and  if  they  have  no  understanding,  they 
cannot  know  the  facts.  There  are  two 
classes  of  persons  of  this  kind. 

8. — 1.  Infants.  A  child  of  any  age, 
capable  of  distinguishing  between  good  and 
evil,  may  be  examined  as  a  witness ;  and, 
in  all  cases,  the  examination  must  be  under 
oath  or  affirmation.  1  Phil.  Ev.  19;  1 
Const.  R.  354.  This  appears  to  be  the 
rule  in  England;  though  formerly  it  was 
hold  by  some  judges,  that  it  was  a  presump- 
tion of  law  that  the  child  was  incompetent, 
when  he  was  under  seven  years  of  age. 
Gilb.  Ev.  144 ;  1  East,  R.  422 ;  1  East,  P. 
C.  443 ;  1  Leach,  199.  When  the  child  is 
under  fourteen,  he  is  presumed  incapable 
until  capacity  is  shown  ;  2  Tenn.  Rep.  80 ; 
19  Mass.  R.  225 ;  and  see  18  John.  R.  105 ; 
when  he  is  over  fourteen,  he  may  be  sworn 
without  a  previous  examination.  2  South. 
R.  589. 

9.-s-2.  Idiots  and  lunatics.  An  idiot 
cannot  be  examined  as  a  witness;  but  a 
lunatio,  (q.  v.)  during  a  lucid  interval, 
(q.  v.)  may  be  examined.  A  person  in  a 
state  of  intoxication  cannot  be  admitted  as 
a  witness.  15  Serg.  &  Rawle,  235.  See 
Ray,  Med.  Jur.  o.  22,  §  800  to  311. 

10. — §  2.  Interest  in  the  event  of  the 
suit  excludes  the  witness  from  examination, 
unless  under  certain  circumstances.  See 
article  Interest.  The  exceptions  are,  the 
oases  of  informers,  (q.  v.)  when  the  statute 
makes  them  witnesses,  although  they  may 
be  entitled  to  a  penally ;  1  Phil.  Ev.  96 ; 
persons  entitled  to  a  reward,  (q.  v.)  are 
sometimes  competent;  agents  are  also  ad- 
mitted, in  order  to  prove  a  contract  made  by 
them  on  the  part  of  the  principal,  1  Phil. 
Ev.  99 ;  and  see  1  John.  Cas.  408 ;  2  John. 
Gas.  60 ;  2  John.  R.  189 ;  13  Mass.  R.  380 ; 
11  Mass.  R.  60;  2  Marsh.  In.  706,  b;  1 
Ball.  R.  7 ;  1  Cakes'  R.  167.  A  mere 
trustee  may  be  examined  by  either  party. 
1  Clarke,  R.  281.  An  interested  witness' 
competency  may  be  restored  by  a  release. 
1  Phil.  Ev.  101.  Vide,  generally,  1  Day's 
R.  266,  269 ;  1  Caines'  R.  276 ;  3  John. 
R.  518;  4  Mass.  R.  488;  8  John.  Cas. 
82,  269 ;  1  Hayw.  2 ;  5  Halst.  R.  297 ; 
6  Binn.  R.  319 ;  4  Binn.  83 ;  1  Dana's  R. 
181 ;  1  Taylor's  R.  55 ;  Bao.  Ab.  Evidence, 
B ;  Bouv.  Inst.  Index,  h.  t. 

11. — §  3.  There  are  some  persons  who 
cannot  be  examined  as  witnesses,  because  it 
is  inconsistent  with  public  policy  that  they 


should  testify  against  certain  persons ;  these 
are, 

12. — 1.  Husband  and  wife.  The  reason 
for  excluding  them  from  giving  evidenoe, 
either  for  or  against  each  other,  is  founded 
partly  on  their  identity  of  interest,  partly 
on  a  principle  of  public  policy  which  deems 
it  necessary  to  guard  the  security  and  con- 
fidence of  private  life,  evon  at  the  risk  of 
an  occasional  failure  of  justice.  They  can- 
not be  witnesses  for  each  other,  because 
their  interests  are  absolutely  the  same ; 
they  are  not  witnesses  against  each  other, 
because  it  is  against  the  policy  of  marriage. 
Co.  Litt.  6,  b ;  2  T.  R.  265,  269 ;  6  Binn. 
488.  This  is  the  rule  when  either  is  a 
party  to  a  civil  suit  or  action. 

13.  But  where  one  of  them,  not  being  a 
party,  is  interested  in  the  result,  there  is  a 
distinction  between  the  giving  evidenoe  for 
and  against  the  other.  It  is  an  invariable 
rule  that  neither  of  them  is  a  witness  for 
the  other  who  is  interested  in  the  result, 
and  that  where  the  husband  is  disqualified 
by  his  interest,  the  wife  is  also  incompetent. 

I  Ld.  Raym.  744 ;  2  Str.  1095 ;  1  P.  Wms. 
610. 

14.  On  the  other  hand,  where  the  in- 
terest of  the  husband,  consisting  in  a  civil 
liability,  would  not  have  protected  him  from 
examination,  it  seems  that  the  wife  must 
also  answer,  although  the  effect  may  be  to 
subject  her  husband  to  an  action.  This 
case  differs  very  materially  from  those 
where  the  husband  himself  could  not  have 
been  examined,  either  because  he  was  a 
party  or  because  he  would  criminate  him- 
self. The  party  to  whom  the  testimony  of 
the  wife  is  essential,  has  a  legal  interest  in 
her  evidence ;  and  as  he  might  insist  on  ex- 
amining the  husband,  it  would,  it  seems,  be 
straining  the  rule  of  policy  too  far  to  de- 
prive him  of  the  benefit  of  the  wife's  testi- 
mony. In  an  action  for  goods  sold  and 
delivered,  it  has  been  held  that  the  wife  of 
a  third  person  is  competent  to  prove  that 
the  credit  was  given  to  her  husband.  1  Str. 
504 ;  B.  N.  P.  287.    See  1  H.  &  M.  154 ; 

II  Mass.  286;  1  Har.  &  J.  478 ;  1  Tayl. 
9 ;  6  Binn.  488 ;  1  Teates,  390,  534. 

15.  When  neither  of  them  is  either  a 
party  to  the  suit,  nor  interested  in  the 
general  result,  the  husband  or  wife  is,  it 
seems,  competent  to  prove  any  fact,  pro- 
vided the  evidenoe  does  not  directly  crimi- 
nate, or  tend  to  criminate,  the  other.  2  T. 
R.  263. 

16.  It  has  been  held  in  Pennsylvania 
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that  the  deposition  of  a  wife  on  her  death- 
bed, charging  her  husband  with  murdering 
her,  was  good  evidence  against  him,  on  his 
trial  for  murder.  Addis.  332.  On  an  in- 
dictment for  a  conspiracy  in  inveigling  a 
young  girl  from  her  mother's  house,  and 
she  being  intoxicated,  procuring  the  mar- 
riage ceremony  to  be  recited  between  her 
and  one  of  the  defendants,  the  girl  is  a 
competent  witness  to  prove  the  facts.  2 
Teates,  114. 

17.  See,  as  to  the  competency  of  a  wife 
de  facto,  but  not  de  jure,  Stark.  Ev.  pt.  4, 
p.  711.  And  on  an  indictment  for  forcible 
entry,  the  wife  of  the  prosecutor  was  ex- 
amined as  a  witness  to  prove  the  force,  but 
only  the  force.     1  Ball.  68. 

18. — 2.  Attorneys.  They  cannot  be 
examined  as  witnesses  as  to  confidential  com- 
munications which  they  have  received  from 
their  clients,  made  while  the  relation  of 
attorney  and  client  subsisted.  3  Johns.  Cas. 
198.  See  3  Yeates,  4.  Communications 
thus  protected  must  have  been  made  to  him 
as  instructions  necessary  for  conducting  the 
cause,  and  not  any  extraneous  or  imperti- 
nent matter ;  3  Johns.  Cas.  198  ;  they  must 
have  been  made  to  him  in  the  character  of 
a  counsel  and  not  as  a  friend  merely ;  1 
Caines'  R.  157 ;  they  must  have  been  made 
while  the  relation  of  counsel  and  client  ex- 
isted, and  not  after.  13  John.  Rep.  492. 
An  attorney  may  be  examined  as  to  the 
existence  of  a  paper  entrusted  to  him  by 
his  client,  and  as  to  the  fact  that  it  is  in  his 
possession,  but  he  cannot  be  compelled  to 
produce  it,  or  disclose  its  date  or  contents. 
17  Johns.  R.  335.  See  18  Johns.  R.  330. 
He  may  also  be  called  to  prove  a  collateral 
fact,  not  entrusted  to  him  by  his  client ;  as 
to  prove  his  client's  handwriting.  19  Johns. 
R.  134 ;  8  Teates,  4.  He  is  a  competent 
witness  for  his  client,  although  his  judgment 
fee  depends  upon  his  success ;  1  Dall.  241 ; 
or  he  expects  to  receive  a  larger  fee  from 
his  client  if  the  latter  succeeds.  4  S.  &  R. 
32.  In  Louisiana,  the  reverse  has  been 
decided.  It  is  there  held  that  an  attorney 
cannot  become  a  witness  for  his  client  in  a 
cause  in  which  he  was  employed,  by  re- 
nouncing his  fee,  and  having  his  name 
struck  off  from  the  record,  in  that  oase.  3 
N.  S.  88.  Vide  Confidential  Communica- 
tion*. 

19. — 3.     Confessors.    In  New  York  it 

has  been  held,  that  a  confessor  could  not  be 

compelled  to  disclose  secrets  whioh  he  had 

'  received  in  auricular  confession.    City  Hall 


Rec.  80  n.    Tide  Confessor;  Confidential 
Communications. 

20. — 4.  Jurors.  A  juror  is  not  com- 
petent to  prove  his  own  or  the  conduct  of 
his  fellow  jurors  to  impeach  a  verdict  they 
have  rendered.  5  Conn.  R.  348.  See  Coxe, 
R.  166,  and  article  Grand  Jury.  And  a 
judge  in  a  cause  whioh  is  on  trial  before  him 
cannot  be  a  witness,  as  he  cannot  decide  on 
his  own  competency,  nor  on  the  weight  of 
his  own  testimony,  compared  with  that  of 
another.  2  Mart.  R.  N.  S.  312 ;  1  GreenL 
Ev.  §  364. 

21. — 5.  Slaves.  It  is  said  that  a  slave 
could  not  be  a  witness  at  common  law,  be- 
cause of  the  unbounded  influence  his  master 
had  over  him.  4  Dall.  R.  145,  note  1 ; 
but  see  1  St.  Tr.  113 ;  Macnally's  Ev.  156. 
By  statutory  provisions  in  the  slave  states, 
a  slave  is  generally  held  incompetent  m 
actions  between  white  persons.  See  7  Monr. 
R.  91 ;  4  Ham.  R.  353  ;  5  Litt.  R.  171 ; 
3  Harr.  &  John.  97 ;  1  McCord,  R.  430. 
In  New  York  a  free  black  man  is  competent 
to  prove  facts  happening  while  he  was  a 
slave.  1  John.  R.  508 ;  see  10  John  R. 
132. 

22. — 6.  Jl  party  to  a  negotiable  instru- 
ment) is  not  allowed  to  give  evidence  to  in- 
validate it.  1  T.  R.  300.  But  the  rale  is 
oonfined  to  negotiable  instruments.  1  Bl. 
R.  365.  This  rule  does  not  appear  to  be 
very  firmly  established  in  England.  In  the 
state  courts  of  some  of  the  United  States 
it  has  been  adopted,  and  may  now  be  con- 
sidered to  be  law.  2  Dall.  R.  194 ;  Id. 
196  ;  2  Binn.  R.  154 ;  2  Dall.  R.  242 ;  1 
Cain.  R.  258,  267 ;  2  Johns.  R.  165 ;  Id. 
258;  1  John.  R.  572;  3  Mass  R.  559;  Id. 
565 ;  Id.  27 ;  Id.  31 ;  1  Day,  R.  17  j  6 
Pet.  51;  8  Pet.  12;  5  Greenl.  374;  1 
Bailey,  479 ;  2  Dall.  194.  But  see  16 
John.  70 ;  8  Wend.  90 ;  20  John.  285. 
The  witness  may  however  testify  to  subse- 
quent facts,  not  tending  to  show  that  the 
instrument  was  originally  invalid.  Peake's 
N.  P.  C.  6.  See  2  Wash.  63 ;  1  Hen.  & 
Munf.  165,  166, 175 ;  1  Cranch,  R.  194. 

23. — §  4.  When  the  witness  has  no  reli- 
gious principles,  to  bind  his  conscience,  the 
law  rejects  his  testimony ;  but  there  is  not 
such  defect  of  religious  principles,  when  the 
witness  believes  in  the  existence  of  a  God, 
who  will  reward  or  punish  in  this  world  or 
that  which  is  to  come.  Willes*  R.  550. 
Yide  the  article  Infidel,  where  the  subject  is 
more  fully  examined ;  and  Atheist;  Future 
state. 
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24. — §  5.  Infamy  (q.  y.)  is  a  disquali- 
fication while  it  remains. 

25. — HI.  As  to  the  number  of  witnesses, 
it.  is  a  general  rale  that  one  witness  is  suffi- 
cient to  establish  a  fact,  but  to  this  there 
are  exceptions,, both  in  civil  and  criminal 
oases. 

26. — 1.  In  civil  cases.  The  laws  of 
perhaps  all  the  states  of  the  Union  require 
two  witnesses,  and  some  require  even  more, 
to  prove  the  execution  of  a .  last  will  and 
testament  devising  lands. 

27. — 2.  In  criminal  cases,  there  are 
several  instances  where  two  witnesses  at 
least  are  required.  The  constitution  of  the 
United  States,  art.  3,  s.  3,  provides  that  no 
person  shall  be  convicted  of  treason,  unless 
on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open 
court.  In  cases  of  perjury  there  must 
evidently  be  two  witnesses,  or  one  witness, 
and  such  circumstances  as  have  the  effect  of 
one  witness ;  for  if  there  be  but  one  witness, 
then  there  is  oath  against  oath,  and  there- 
fore uncertainty. 

28.  A  witness  may  be  compelled  to 
attend  court.  In  the  first  place  a  subpoena 
requiring  his  attendance  must  be  served 
upon  him  personally,  and  on  his  neglect  to 
attend,  an  attachment  for  contempt  will  be 
issued.  See,  generally,  Bouv.  Inst.  Index, 
h.  t. 

Witness,  aged.  It  has  been  laid  down 
as  a  rule  that  to  be  considered  an  aged 
witness,  a  person  must  be  at  least  seventy 
years  old.     See  Aged  Witness. 

Witness,  going.  A  going  witness  is 
one  who  is  about  to  leave  the  jurisdiction  of 
the  court  in  which  a  cause  is  depending. 
See  Going  Witness. 

Witness  IN8TRUMENTARY,  Scotch  law. 
He  who  has  attested  a  deed  or  other  writing. 

2.  When  witnesses  attest  a  deed  without 
knowing  the  grantor,  and  seeing  him  sub- 
scribe, or  hearing  him  own  his  subscription, 
and  the  deed  happens  to  be  forged,  the 
witnesses  are  declared  accessory  to  forgery. 
Ersk.  Pr.  L.  Scot,  4,  4,  37 ;  6  Hill,  N.  Y. 
Rep.  303. 

WOMEN,  persons.  In  its  most  enlarged 
sense,  this  word  signifies  all  the  females  of 
the  human  species ;  but  in  a  more  restricted 
sense,  it  means  all  such  females  who  have 
arrived  at  the  age  of  puberty.  Mulieris 
appellatione  etiam  virgo  viri  potens  conti- 
netur.    Dig.  50, 16, 13. 

2.  Women  are  either  single  or  married. 
1.  Single  or  unmarried  women  have  all  the 


civil  rights  of  men;  they  may  therefore 
enter  into  contracts  or  engagements ;  sue 
and  be  sued;  be  trustees  or  guardians; 
they  may  be  witnesses,  and  may  for  that 
purpose  attest  all  papers ;  but  they  are, 
generally,  not  possessed  of  any  political 
power ;  hence  they  cannot  be  elected  repre- 
sentatives of  the  people,  nor  be  appointed 
to  the  offices  of  judge,  attorney  at  law, 
sheriff,  constable,  or  any  other  office,  unless 
expressly  authorized  by  law ;  instances  oc- 
cur of  their  being  appointed  post-mistresses ; 
nor  can  they  vote  at  any  election.  Wooddes. 
Lect.  31 ;  4  Inst.  5 ;  but  see  Callis,  Sew. 
252 ;  2  Inst  34 ;  4  Inst.  311,  marg. 

3. — 2.  The  existence  of  a  married  wo- 
man being  merged,  by  a  fiction  of  law,  in 
the  being  of  her  husband,  she  is  rendered 
incapable,  during  the  coverture,  of  entering 
into  any  contract,  or  of  suing  or  being  sued, 
except  she  be  joined  with  her  husband ;  and 
she  labors  under  all  the  incapacities  above 
mentioned,  to  which  single  women  are  sub- 
ject. Vide  Abortion  ;  Contract ;  Divorce  ; 
Feminine;  Fastus  ;  Gender;  Incapacity; 
Man;  Marriage ;  Masculine;  Mother;  Jve- 
cessaries;  Parties  to  Actions;  Parties  to 
Contracts;  Pregnancy;  Wife. 

WOODGELD,  old  Eng.  law.  To  be 
free  from  the  payment  of  money  for  taking 
of  wood  in  any  forest.  Go.  Litt.  233  a. 
The  same  as  Pudzeld.  (q.  v.) 

WOODS.  A  piece  of  land  on  which 
forest  trees  in  great  number  naturally  grow. 
According  to  Lord  Coke,  a  grant  to  another 
of  omnes  boscos  suos,  all  his  woods,  will  pass 
not  only  all  his  trees,  but  the  land  on  which 
they  grow.     Co.  Litt.  4  b. 

WORD,  construction.  One  or  more  syl- 
lables which  when  united  convey  an  idea ; 
a  single  part  of  speech.  • 

2.  Words  are  to  be  understood  in  a 
proper  or  figurative  sense,  and  they  are 
used  both  ways  in  law.  They  are  also  used 
in  a  technical  sense.  It  is  a  general  rule 
that  contracts  and  wills  shall  be  construed 
as  the  parties  understood  them ;  every  per- 
son, however,  is  presumed  to  understand 
the  force  of  the  words  he  uses,  and  therefore 
technical  words  must  be  taken  according  to 
their  legal  import,  even  in  wills,  unless  the 
testator  manifests  a  clear  intention  to  the 
contrary.  1  Bro.  C.  C.  33 ;  3  Bro.  C.  C. 
234  ;  5  Ves.  401 ;  8  Ves.  306. 

3.  Every  one  is  required  to  use  words 
in  the  sense  they  are  generally  understood, 
for,  as  speech  has  been  given  to  man  to  be 
a  sign  of  his  thoughts,  for  the  purpose  of 


662 


WOK 


WRE 


communicating  them  to  others,  he  is  bound 
in  treating  with  them,  to  nse  such  words  or 
signs  in  the  sense  sanctioned  by  usage,  that 
is,  in  the  sense  in  which  they  themselves 
understand  them,  or  else  he  deceives  them. 
Heinneo.  Pr»lect.  in  Pnffendorff,  lib.  1, 
cap.  17,  §  2  ;  Heinnec.  de  Jure  Nat.  lib.  1, 
§  197  j  Wolff,  Inst.  Jur.  Nat.  §  798. 

4.  Formerly,  indeed,  in  cases  of  slander, 
the  defamatory  words  received  the  mildest 
*  interpretation  of  which  they  were  suscepti- 
ble, and  some  ludicrous  decisions  were  the 
consequence.  It  was  gravely  decided,  that 
to  say  of  a  merchant,  "  he  is  a  base  broken 
rascal,  has  broken  twice,  and  I  will  make 
him  break  a  third  time,"  that  no  action 
could  be  maintained,  because  it  might  be 
intended  that  he  had  a  hernia :  ne  poet  dar 
porter  action,  car  poet  estre  intend  de  burst- 
ness  de  belly.  Latch,  104.  But  now  they 
are  understood  in  their  usual  signification. 
Comb.  37 ;  Ham.  N.  P.  282.  Vide  Bouv. 
Inst.  Index,  h.  t. ;  Construction;  Interpre- 
tation. 

WORK  AND  LABOR.  In  actions  of 
assumpsit,  it  is  usual  to  put  in  a  count, 
commonly  called  a  common  count,  for  work 
and  labor  done,  and  materials  furnished  by 
the  plaintiff  for  the  defendant ;  and  when 
the  work  was  not  done  under  a  special  con- 
tract, the  plaintiff  will  be  entitled  to  recover 
on  the  common  count  for  work,  labor,  and 
materials.  4  Tyr.  R.  43;  2  C.  &  M.  214. 
Yide  Assumpsit;  Quantum  meruit. 

WORKHOUSE.  A  prison  where  pri- 
soners are  kept  in  employment ;  a  peniten- 
tiary. A  house  provided  where  the  poor 
are  taken  care  of,  and  kept  in  employment. 

WORKING  DAYS.  In  settling  lay- 
days, (q.  v.)  or  days  of  demurrage,  (q.  v.) 
sometimes  the  contract  specifies  "  working 
days;"  in  the  computation,  Sundays  and 
custom-house  holidays  are  excluded.  1 
Bell's  Com.  577,  5th  ed. 

WORKMAN.  One  who  labors,  one  who 
is  employed  to  do  business  for  another. 

2.  The  obligations  of  a  workman  are  to 
perform  the  work  he  has  undertaken  to  do ; 
to  do  it  in  proper  time ;  to  do  it  well ;  to 
employ  the  things  furnished  him  according 
to  his  contract. 

3.  His  rights,  are  to  be  paid  what  his 
work  is  worth,  or  what  it  deserves ;  to  have 
all  the  facilities  which  the  employer  can 
give  him  for  doing  his  work.  1  Bouv.  Inst, 
n.  1000  to  1006. 

WORSHIP.  The  honor  and  homage 
rendered  to  the  Creator. 


2.  In  the  United  States,  this  is  free, 
every  one  being  at  liberty  to  worship  God 
according  to  the  dictates  of  his  conscience. 
Yide  Christianity;  Religious  test. 

Worship,  Eng.  law.  A  title  or  addition 
given  to  certain  persons.  2  Inst.  666 ;  Bac. 
Ab.  Misnomer,  A  2. 

WORTHIEST  OP  BLOOD.  An  ex- 
pression to  designate  that,  in  descent,  the 
sons  are  to  be  preferred  to  daughters,  which 
is  the  law  of  England.  See  some  singular 
reasons  given  for  this,  in  Plowd.  305. 

WOUND,  med.  jur.  This  term,  in  legal 
medicine,  comprehends  all  lesions  of  the 
body,  and  in  this  it  differs  from  the  meaning 
of  the  word  when  used  in  surgery.  The 
latter  only  refers  to  a  solution  of  continuity, 
while  the  former  comprises  not  only  these, 
but  also  every  other  kind  of  accident,  such 
as  braises,  contusions,  fractures,  dislocations, 
and  the  like.  Cooper's  Surgical  Diet.  h.  t.; 
Dunglison's  Med.  Diet.  h.  t. ;  vide  Diction- 
naire  des  Sciences  Medicales,  mot  Blessures; 

3  Foder6,  Med.  Leg.  §  687-811. 

2.  Under  the  statute  9  Geo.  IV.  c.  21, 
sect.  12,  it  has  been  held  in  England,  that 
to  make  a  wound,  in  criminal  cases,  there 
must  be  "  an  injury  to  the  person  by  which 
the  skin  is  broken."  6  C.  &  P.  684 ;  S.  C. 
19  Engl.  C.  L.  Rep.  526.  Vide  Beck's 
Med.  Jur.  o.  15 ;  Ryan's  Med.  Jur.  Index, 
h.  t. ;  Rosooe's  Cr.  Ev.  652 ;  19  Engl.  Com. 
L.  Rep.  425,  430,  526,  529 ;  Dane's  Ab. 
Index,  h.  t. ;  1  Moody's  Cr.  Cas.  278  ;  4 
C.  &  P.  381 ;    S.  C.  19  E.  C.  L.  R.  430 ; 

4  C.  &  P.  446 ;  S.  C.  19  E.  C.  L. R.  466; 
1  Moody's  Cr.  C.  318  ;  4  C.  &  P.  558 ;  S. 
C.  19  E.  C.  L.  R.  526 ;  Carr.  Cr.  L.  239 ; 
Guy,  Med.  Jur.  ch.  9,  p.  446 ;  Merl.  Ru- 
pert, mot  Blessure. 

3.  When  a  person  is  found  dead  from 
wounds,  it  is  proper  to  inquire  whether  they 
are  the  result  of  suicide,  accident,  or  homi- 
cide. In  making  the  examination,  the 
greatest  attention  should  be  bestowed  on 
all  the  circumstances.  On  this  subject 
some  general  directions  have  been  given 
under  the  article  Death.  The  reader  is 
referred  to  2  Beck's  Med.  Jur.  68  to  93. 
As  to  wounds  on  the  living  body,  see  Id. 
188. 

WRECK,  mar.  law.  A  wreck  (called  in 
law  Latin,  wreccum  maris,  and  in  law  French, 
wrec  de  mer,)  signifies  such  goods,  as  after  a 
shipwreck,  are  cast  upon  land  by  the  sea, 
and  left  there  within  some  county,  so  as  not 
to  belong  to  the  jurisdiction  of  the  admi- 
ralty, but  to  the  common  law.    2  Inst  167 ; 
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Bract.  1.  3,  c.  3 ;   Minor,  o.  1,  s.  13,  and 
o.3. 

2.  The  term  wreck  of  the  sea  includes, 
1.  Goods  found  at  low  water,  between  high 
and  low  water  mark ;  and  2.  Goods  between 
the  same  limits,  partly  resting  on  the  ground, 
but  still  moved  by  the  water.  3  Hagg.  Adm. 
R.  257. 

3.  When  goods  have  touched  the  ground, 
and  have  again  been  floated  by  the  tide,  and 
are  within  low  water  mark ;  whether  they 
are  to  be  considered  wreck  will  depend  upon 
the  circumstances  whether  they  were  seized 
by  a  person  wading,  or  swimming,  or  in  a 
boat.  3  Hagg.  Adm.  R.  294.  But  if  a 
human  being,  or  even  an  animal,  as  a  dog, 
cat,  hawk,  <fec.  escape  alive  from  the  ship, 
or  if  there  be  any  marks  upon  the  goods  by 
which  they  may  be  known  again,  they  are 
not,  at  common  law,  considered  as  wrecked. 
6  Burr.  2738-9 ;  2  Chit.  Com.  Law,  c.  6, 
p.  102 ;  2  Kent,  Com.  292 ;  22  Vin.  Ab. 
535 ;  1  Bro.  Civ.  Law,  238 ;  Park,  Ins. 
Index,  h.  t. ;  Molloy,  Jur.  Mar.  Index,  h.  t. 

4.  The  act  of  congress  of  March  1, 
1823,  provides,  §  21,  That,  before  any  goods, 
wares  or  merchandise,  which  may  be  taken 
from  any  wreck,  shall  be  admitted  to  an 
entry,  the  same  shall  be  appraised,  in  the 
manner  prescribed  in  the  sixteenth  section 
of  this  act ;  and  the  same  proceedings  shall 
be  ordered  and  executed  in  all  cases  where 
a  reduction  of  duties  shall  be  claimed  on 
account  of  damage  which  any  goods,  wares, 
or  merchandise,  shall  have  sustained  in  the 
course  of  the  voyage ;  and  in  all  cases  where 
the  owner,  importer,  consignee,  or  agent, 
shall  be  dissatisfied  with  such  appraisement, 
he  shall  be  entitled  to  the  privileges  pro- 
vided in  the  eighteenth  section  of  this  act. 
Vide  Naufrage. 

WRIT,  practice.  A  mandatory  precept, 
issued  by  the  authority,  and  in  the  name  of 
the  sovereign  or  the  state,  for  the  purpose 
of  compelling  the  defendant  to  do  something 
therein  mentioned. 

2.  It  is  issued  by  a  court  or  other  com- 
petent jurisdiction,  and  is  returnable  to  the 
same.  It  is  to  be  under  seal  and  tested  by 
the  proper  officer,  and  is  directed  to  the 
sheriff,  or  other  officer  lawfully  authorized  to 
execute  the  same.  Writs  are  divided  into, 
1.  Original.  2.  Of  mesne  process.  3.  Of 
execution.  Vide  3  Bl.  Com.  273 ;  1  Tidd, 
Pr.  93 ;  Gould  on  PI.  c.  2,  s.  1.  There 
are  several  kinds  of  writs,  some  of  which 
are  mentioned  below. 

Writ  de  bono  et  malo.    An  ancient 


writ  which  was  issued  in  the  case  of  each 
prisoner,  instead  of  a  general  commission  of 
general  jail  delivery  for  all  the  prisoners. 
This  writ  has  not  been  used  for  a  very  long 
time,  and  is  obsolete.     4  Bl.  Com.  270. 

Writ  of  conspiracy.  The  name  of  an 
ancient  writ,  now  superseded  by  the  more 
convenient  remedy  of  an  action  on  the  case, 
which  might  have  been  sued  against  parties 
guilty  of  a  conspiracy.  F.  N.  B.  260.  See 
Conspiracy. 

Writ  op  deceit.  The  name  of  a  writ 
which  lies  where  one  man  has  done  anything 
in  the  name  of  another,  by  which  the  latter 
is  damnified  and  deceived.    F.  N.  B.  217. 

2.  The  modern  practice  is  to  sue  a  writ 
of  trespass  on  the  case  to  remedy  the  injury. 
See  Deceit. 

Writ  de  ejectione  firmjs.  A  writ  of 
ejectment.  Vide  Ejectment,  and  3  Bl.  Com. 
199. 

Writ  de  hjeretico  comburendo,  Engl, 
law.  The  name  of  a  writ  formerly  issued 
by  the  secular  courts,  when  a  man  was 
turned  over  to  them  by  the  ecclesiastical 
tribunals,  after  having  been  condemned  for 
heresy. 

2.  It  was  founded  on  the  statute  2  Hen. 
IV.  c.  15 ;  it  was  first  used,  a.  d.  1401, 
and  as  late  as  the  year  1611.  By  virtue  of 
this  writ,  the  unhappy  man  against  whom  it 
was  issued,  was  burned  to  death.  See  12 
Co.  R.  92. 

Writ  de  homine  reylegiando,  practice. 
A  writ  which  lies  to  replevy  a  man  out  of 
prison,  or  out  of  the  custody  of  any  private 
person,  in  the  same  manner  in  which  cattle 
taken  in  distress  may  be  replevied,  upon 
giving  security  to  the  sheriff  that  the  man 
shall  be  forthcoming  to  answer  to  any  charge 
against  him. 

2.  This  writ  is  almost  entirely  super- 
seded by  the  more  effectual  writ  of  habeas 
corpus.  3  Bl.  Com.  129  :  Com.  Dig.  Im- 
prisonment, L  4 ;  Lord  Raym.  613  ;  F.  N. 
B.  66 ;  1  Atk.  633 ;  14  Vin.  Ab.  305  j 
Dane's  Ab.  h.  t. ;  7  Com.  Dig.  271 ;  5  Binn. 
R.  304  ;  1  John.  R.  23 ;  14  John.  R.  263 ; 
2  Cain.  C.  Err.  322. 

Writ  de  odio  et  atia,  Engl.  law. 
This  writ  is  probably  obsolete,  and  super- 
seded by  the  writ  of  habeas  corpus.  It  was 
anciently  directed  to  the  sheriff,  command- 
ing him  to  inquire  whether  a  prisoner 
charged  with  murder  was  committed  upon 
just  cause  or  suspicion,  or  merely  propter 
odium  et  attain,  for  hatred  and  ill-will ;  and, 
I  if  upon  the  inquisition  due  cause  of  suspicion 
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did  not  appear,  then  there  issued  another 
writ  for  the  sheriff  to  admit  him  to  bail. 
3  Bl.  Com.  128 ;  Com.  Dig.  Imprisonment, 
L3. 

Writ  of  covenants,  practice.  A  writ 
which  lies  where  a  party  claims  damages 
for  breach  of  covenant,  i.  e.  of  a  promise 
under  seal. 

Writ  of  debt,  practice.  A  writ  which 
lies  where  the  party  claims  the  recovery  of 
a  debt,  t.  e.  a  liquidated  or  certain  sum 
of  money  alleged  to  be  due  to  him.  This  is 
debt  in  the  debet,  which  is  the  principal  and 
only  common  form.  There  is  another  species 
mentioned  in  the  books,  called  the  debt  in 
the  detinety  which  lies  for  the  specific  reco- 
very of  goods*  under  a  contract  to  deliver 
them.     1  Chit.  PL  101. 

Writ  of  detinue,  practice.  A  writ 
which  lies  where  a  party  claims  the  specific 
recovery  of  goods  and  chattels,  or  deeds  and 
writings  detained  from  him.  This  is  seldom 
used :  trover  is  the  more  frequent  remedy, 
in  cases  where  it  may  be  brought. 

Writ  of  dower,  practice.  A  writ 
which  lies  for  a  widow  claiming  the  specific 
recovery  of  her  dower,  no  part  having  been 
yet  assigned  to  her.  It  is  usually  called 
a  writ  of  dower  unde  nihil  habet.  3  Chit. 
PI.  393 ;  Booth,  166. 

2.  There  is  another  species,  called  a 
writ  of  right  of  dower 9  which  applies  to  the 
particular  case  where  the  widow  has  received 
a  part  of  her  dower  from  the  tenant  himself, 
and  of  land  lying  in  the  same  town  in  which 
she  claims  the  residue.  Booth,  166 ;  Olanv. 
lib.  6,  o.  4,  5.  This  latter  writ  is  seldom 
used  in  practice. 

Writ  of  ejectment,  practice.  The 
name  of  a  process  issued  by  a  party  claim- 
ing land  or  other  real  estate,  against  one 
who  is  alleged  to  be  unlawfully  in  posses- 
sion.    Vide  Ejectment. 

Writ  of  entry,  practice.  A  writ  re- 
quiring the  sheriff  to  command  the  tenant 
of  lana  that  he  render  to  the  demandant 
the  premises  in  question,  or  to  appear  in 
court  on  such  a  day  to  show  cause  why  he 
hath  not  done  so.  Co.  Litt.  238.  See  2 
Pick.  473  ;  10  Piok.  359 ;  14  Mass.  20  ; 
15  Mass.  305 ;  5  N.  Hamp.  R.  450 ;  6  N. 
Hamp.  R.  555 ;  7  Pick.  36. 

Writ  of  error,  practice.  A  writ  is- 
sued out  of  a  court  of  competent  jurisdic- 
tion, directed  to  the  judges  of  a  court  of 
record  in  which  final  judgment  has  been 
given,  and  commanding  them,  in  some  cases, 
themselves  to  examine  the  record ;  in  others 


to  send  it  to  another  court  of  appellate  juris- 
diction, therein  named,  to  be  examined  in 
order  that  some  alleged  error  in  the  proceed- 
ings may  be  corrected.  Steph.  PI.  1S8  ;  2 
Saund.  100,  n.  1 ;  Bac.  Ab.  Error,  in  pr. 

2.  The  first  is  called  a  writ  of  error 
coram  nobis  or  vobis.  When  an  issue  in 
fact  has  been  decided,  there  is  not  in  gene- 
ral any  appeal  except  by  motion  for  a  new 
trial ;  and  although  a  matter  of  fact  should 
exist  which  was  not  brought  into  the  issue, 
as  for  example,  if  the  defendant  neglected 
to  plead  a  release,  which  he  might  have 
pleaded,  this  is  no  error  in  the  proceedings, 
though  a  mistake  of  the  defendant.  Steph. 
PI.  139.  But  there  are  some  faote  which 
affect  the  validity  and  regularity  of  the 
proceeding  itself,  and  to  remedy  these 
errors  the  party  in  interest  may  sue  out  the 
writ  of  error  coram  vobis.  The  death  of 
one  of  the  parties  at  the  commencement  of 
the  suit;  the  appearance  of  an  infant  in  a 
personal  action,  by  an  attorney,  and  not  by 
guardian ;  the  coverture  of  either  party,  at 
the  commencement  of  the  suit,  when  her 
husband  is  not  joined  with  her,  are  instances 
of  this  kind.  1  Saund.  101 ;  1  Aroh.  Pr. 
212  j  2  Tidd's  Pr.  1033;  Steph.  PI.  140; 
1  Browne's  Rep.  75. 

3.  The  second  species  is  called,  generally, 
writ  of  error,  and  is  the  more  common.  Its 
object  is  to  review  and  correct  an  error  of 
the  law  committed  in  the  proceedings,  which 
is  not  amendable,  or  cured  at  common  law, 
or  by  some  of  the  statutes  of  amendment 
or  jeofail.  Vide,  generally,  Tidd's  Pr.  eh* 
43 ;  Graham's  Pr.  B.  4,  o.  1 ;  Bao.  Ab. 
Error ;  1  Vera.  169 ;  Yelv.  76 ;  1  Salk. 
322 ;  2  Saund.  46,  n.  6,  and  101,  n.  1 ; 
3  Bl.  Com.  405 ;  Serg.  Const  Law,  ch.  5. 

4.  In  the  French  law  the  demande  en  cas- 
sation is  somewhat  similar  to  our  proceeding 
in  error;  according  to  some  of  the  best 
writers  on  French  law,  it  is  considered  as  a 
new  suit,  and  it  is  less  an  action  between 
the  original  parties,  than  a  question  between 
the  judgment  and  the  law.  It  is  not  the 
action  which  is  to  be  judged,  but  the  judg- 
ment ;  "  la  demande  en  cassation  est  un  nou- 
veau  proces,  bien  moins  entre  les  parties  qui 
figuraient  dans  le  premier,  qu'entre  l'arret 
et  la  loi."  Henrion  de  Pansey,  de  1' Auto- 
rite  judioiare  dans  les  gouvernemens  mo* 
narohiques,  p.  270,  edit,  in  8vo. ;  6  Toull. 
n.  193.  Ce  n'est  point  le  proces  qu'il  s'agit 
de  juger,  mais  le  jugement.     lb. 

5.  A  writ  of  error  is  in  the  nature  of 
a  suit  or  action  when  it  is  to  restore  the 
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party  who  obtains  it  to  the  possession  of 
any  thing  which  is  withheld  from  him, 
not  when  its  operation  is  entirely  defen- 
sive. 3  Story.  Const.  §  1721.  And  it 
is  considered  generally  as  a  new  action.  6 
Port  9. 

Writ  of  execution,  practice.  A  writ 
to  put  in  force  the  sentence  that  the  law 
has  given:  it  is  addressed  to  the  sheriff, 
(and  in  the  courts  of  the  United  States, 
to  the  marshal,)  commanding  him,  accord- 
ing to  the  nature  of  the  case,  either  to 
give  the  plaintiff  possession  of  lands;  or 
to  enforce  the  delivery  of  a  chattel  which 
was  the  subject  of  the  action;  or  to  levy 
for  the  plaintiff,  the  debt,  or  damages,  and 
costs  recovered ;  or  to  levy  for  the  defend- 
ant his  costs;  and  that,  either  upon  the 
body  of  the  opposite  party,  his  lands,  or 
goods,  or  in  some  oases,  upon  his  body, 
land,  and  goods ;  the  extent  and  manner  of 
the  execution  directed,  always  depending 
upon  the  nature  of  the  judgment.  3  Bl. 
Com.  413. 

2.  Writs  of  execution  are  supposed  to 
be  actually  awarded  by  the  judges  in  court ; 
but  no  such  award  is  in  general  actually 
made.  The  attorney,  after  signing  final 
judgment,  sues  out  of  the  proper  office  a 
writ  of  execution,  in  the  form  to  which 
he  conceives  he  would  be  entitled  upon 
such  judgment  as  he  has  entered,  if  such 
entry  has  been  actually  made ;  and,  if  not 
made,  then  upon  such  as  he  thinks  he  is 
entitled  to  enter ;  and  he  does  this,  of 
course,  upon  peril  that,  if  he  takes  a  wrong 
execution,  the  proceeding  will  be  illegal 
and  void,  and  the  opposite  party  entitled 
to  redress.  Steph.  PI.  137,  8.  See  Ca. 
Sa.;  Execution;  Fi.  Fa.;  Habere  fa.  posses- 
sionem; Vend.  Exp. 

Writ  of  exigi  facias.  The  name  of 
a  process  issued  in  the  course  of  proceedings 
in  outlawry,  and  which  immediately  pre- 
cedes the  writ  of  capias  utUtgatum.  See 
Exigent)  or  Exigi  Facias. 

Writ  of  formedon,  practice.  This 
writ  lies  where  a  party  claims  the  specific 
recovery  of  lands  and  tenements,  as  issue 
in  tail ;  or  as  remainder-man  or  reversioner, 
upon  the  determination  of  an  estate  in  tail. 
Co.  Litt.  236  b ;  Booth,  139, 151, 154. 

Writ  of  inquiry,  practice.  When  in  an 
action  sounding  in  damages,  (q.  v.)  as  cove- 
nant, trespass,  and  the  like,  an  interlocutory 
judgment  is  rendered,  which  is,  that  the 
plaintiff  ought  to  recover  his  damages,  with- 
out specifying  the  amount,  it  not  yet  being 


ascertained,  the  court  does  not  in  general 
undertake  the  office  of  assessing  the  damages, 
but  issues  a  writ  of  inquiry,  which  is  a  writ 
directed  to  the  sheriff  of  the  county  where 
the  tacts  are  alleged  by  the  pleadings  to 
have  occured,  commanding  him  to  inquire 
into  the  amount  of  damages  sustained  "  by 
the  oath  or  affirmation  of  twelve  good  or 
lawful  men  of  his  county ;"  and  to  return 
such  inquisition,  when  made,  to  the  court. 

2.  The  finding  of  the  sheriff  and  jury 
under  such  a  proceeding  is  called  an  inqui- 
sition, (q.  v.) 

3.  The  court  will,  on  application,  order 
that  a  writ  of  inquiry  shall  be  executed 
before  a  judge,  where  it  appears  that  import- 
ant questions  of  law  will  arise.  2  John. 
R.  107. 

4.  When  executed  before  the  sheriff,  he 
acts  ministerially,  and  not  judicially,  and, 
therefore,  it  may  be  executed  before  a  deputy 
of  the  sheriff.  2  John  R.  63.  Vide  Steph. 
PL  126 ;  Grab.  Pr.  639 ;  2  Archb.  Pr.  19 ; 
Tidd's  Pr.  513 ;  Yelv.  152,  n. ;  18  Eng. 
Com.  Law  Rep.  181,  n.,  189,  n. ;  1  Marsh. 
R.  129 ;  1  Sell.  Pr.  346 ;  Watson  on  Sher. 
221 ;  2  Saund.  107,  n.  2. 

Writs,  judicial,  practice.  In  England 
those  writs  which  issue  from  the  common 
law  courts,  during  the  progress  of  a  suit, 
are  described  as  judicial  writs,  by  way  of 
distinction  from  the  original  one  obtained 
from  chancery.     3  Bl.  Com.  282. 

Writ  of  mainprize,  English  law.  A 
writ  directed  to  the  sheriff,  (either  generally, 
when  any  man  is  imprisoned  for  a  bailable 
offence,  and  bail  has  been  refused;  or 
specially,  when  the  offence  or  cause  of  com- 
mitment is  not  properly  bailable  below,) 
commanding  him  to  take  sureties  for  the 
prisoner's  appearance,  commonly  called 
mainpernors,  and  to  set  him  at  large.  3 
Bl.  Com.  128.    Vide  Mainprize. 

Writ  of  mesne,  Breve  de  medio,  old 
English  law.  A  writ  which  was  so  called, 
by  reason  of  the  words  used  in  the  writ, 
namely,  Unde  idem  A  qui  mediae  est  inter 
C  et  prafatum  B;  that  is,  A,  who  is 
mesne  between  C,  the  lord  paramount, 
and  B,  the  tenant  paravail.  Co.  Litt. 
100,  a. 

Writ,  original,  practice,  English  law. 
An  original  writ  is  a  mandatory  letter, 
issuing  out  of  the  court  of  chancery,  under 
the  great  seal,  and,  in  the  king's  name, 
directed  to  the  sheriff  of  the  county  where 
the  injury  is  alleged  to  have  been  committed, 
I  containing  a  summary  statement  of  the  cause 
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of  complaint,  and  requiring  him,  in  most 
cases,  to  command  the  defendant  to  satisfy 
the  claim;  and,  on  his  failure  to  comply, 
then  to  summon  him  to  appear  in  one  of 
the  superior  courts  of  common  law,  there 
to  account  for  his  non-compliance.  In  some 
oases,  however,  it  omits  the  former  alterna- 
tive, and  requires  the  sheriff  simply  to 
enforce  the  appearance.     Steph.  PI.  5. 

Writ  of  replevin,  practice.  The  name 
of  a  process  issued  for  the  recovery  of  goods 
and  chattels.    Vide  Replevin. 

Writ  of  precipe.  This  writ  is  also 
called  a  writ  of  covenant,  and  is  sued  out 
by  the  party  to  whom  lands  are  to  be  con- 
veyed by  fine ;  the  foundation  of  which  is 
a  supposed  agreement  or  covenant  that  the 
one  shall  convey  the  land  to  the  other.  2 
Bl.  Oom.  349,  850. 

Writ  of  prevention.  This  name  is 
given  to  certain  writs  which  may  be  issued 
in  anticipation  of  suits  which  may  arise. 
Co.  Litt.  100.     See  Quia  Timet. 

Writ  of  rationabili  parte  bonorum. 
A  writ  which  was  sued  out  by  a  widow, 
when  the  executors  of  her  deceased  husband 
refused  to  let  her  have  a  third  part  of  her 
late  husband's  goods  after  the  debts  were 
paid.     F.  N.  B.  284. 

Writ  of  restitution.  A  writ  which  is 
issued  on  the  reversal  of  a  judgment,  com- 
manding the  sheriff  to  restore  to  the  de- 
fendant below,  the  thing  levied  upon,  if  it 
has  not  been  sold,  and  if  it  has  been  sold, 
the  proceeds.  Bac.  Ab.  Execution,  Q. 
Vide  Restitution. 

Writ  pro  retorno  habendo,  remedies, 
practice.  The  name  of  a  writ  which  recites, 
that  the  defendant  was  summoned  to  appear 
to  answer  the  plaintiff,  in  a  plea  whereof  he 
took  the  cattle  of  the  said  plaintiff,  specify- 
ing them,  and  that  the  said  plaintiff  after- 
wards made  default,  wherefore  it  was  then 
considered  that  the  said  plaintiff  and  his 
pledges  of  prosecuting  should  be  in  mercy, 
and  that  the  said  defendant  should  go  with- 
out day,  and  that  he  should  have  return  of 
the  cattle  aforesaid.  It  then  commands  the 
sheriff,  that  he  should  cause  to  be  returned 
the  cattle  aforesaid,  to  the  said  defendant 
without  delay,  &c.  2  Sell.  Pr.  168.  Vide 
Judgment  in  replevin. 

Writ  of  process,  Engl,  law,  practice. 
If  the  defendant  does  not  appear,  in  obedi- 
ence to  the  original  writ,  there  issue,  when 
the  time  for  appearance  is  past,  other  writs, 
returnable  on  some  general  return  day  in 
the  term,  called  writs  of  process,  enforcing 


the  appearance  of  the  defendant,  either  by 
attachment,  or  distress  of  his  property,  or 
arrest  of  his  person,  according  to  the  nature 
of  the  case. 

2.  These  differ  from  the  original  writ  in 
the  following  particulars ;  they  issue  not  out 
of  chancery,  but  out  of  the  court  of  com- 
mon law,  into  which  the  original  writ  is  re- 
turnable ;  and,  accordingly,  are  not  under 
the  great  seal,  but  the  private  seal  of  the 
court ;  and  they  bear  teste  in  the  name  of 
the  chief  justice  of  that  court,  and  not  in 
the  name  of  the  king  himself.  It  may  also 
be  observed,  that  in  common  with  all  other 
writs  issuing  from  the  court  of  common  law, 
during  the  progress  of  the  suit,  they  are 
described  as  judicial  writs,  by  way  of  dis- 
tinction from  the  original  one  obtained  from 
the  chancery.  4  Bl.  Com.  282.  See  fur- 
ther, as  to  the  nature  of  those  writs,  1 
Tidd's  Pr.  106-193,  4th  edit. ;  1  Sellon's 
Pr.  64-102. 

Writ  of  proclamation,  Engl,  practice- 
A  writ  which  issues  at  the  same  time  with 
the  exigi  facias,  by  virtue  of  stat.  31  Elii. 
c.  3,  s.  1,  by  which  the  sheriff  is  command- 
ed to  make  proclamations  in  the  statute  pre- 
scribed. 

2.  When  it  is  not  directed  to  the  same 
sheriff  as  the  writ  of  exigi  facias  is,  it  is 
called  a  foreign  writ  of  proclamation.  Lee's 
Diet,  of  Pr.;  4  Reev.  Hist.  261. 

Writ  of  quare  impedit,  English  law. 
The  remedy  by  which,  where  the  right  of  a 
party  to  a  benefice  is  obstructed,  he  reco- 
vers the  presentation ;  and  is  the  form  of 
action  now  constantly  adopted  to  try  a  dis- 
puted title  to  an  advowson.  Booth,  223 ; 
1  Arch.  Civ.  PL  434. 

Writ  of  recaption,  practice.  This  writ 
lies  where,  pending  an  action  of  replevin, 
the  same  distrainor  takes,  for  the  same  sap- 
posed  cause,  the  cattle  or  goods  of  the  same 
distrainee.    See  F.  N.  B.  169. 

2.  This  writ  is  nearly  obsolete,  as  tree  • 
pass,  which  is  found  to  be  a  preferable 
remedy,  lies  for  the  second  taking;  and, 
as  the  defendant  cannot  justify,  the  plain- 
tiff must  necessarily  recover  damages  pro- 
portioned to  the  injury. 

Writ  of  right,  practice.  The  remedy 
appropriate  to  the  case  where  a  party  claims 
the  specific  recovery  of  corporeal  heredita- 
ments in  fee  simple ;  founding  his  title  on 
the  right  of  property,  or  mere  right,  arising 
either  from  his  own  seisin,  or  the  seisin  of 
his  ancestor  or  predecessor.  F.  N.  B.1B; 
3  Bl.  Com.  391. 
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'  2.  At  common  law,  a  writ  of  right  lies 
only  against  the  tenant  of  tho  freehold  de- 
manded.   8  Cranch,  239. 

3.  This  writ  brings  into  controversy  only 
the  rights  of  the  parties  in  the  suit,  and  a 
defence  that  a  third  person  has  better  title 
will  not  avail.  Id.;  7  Wheat.  27 ;  3  Pet. 
133.  See  2  Wheat.  306  ;  4  Bing.  N.  8. 
711 ;  3  Bing.  N.  S.  484 ;  4  Scott,  R.  209 ; 
6  Scott,  R.  435 ;  Id.  788  ;  1  Bing.  N.  S. 
597;  5  Bing.  N.  S.  161 ;  6  Ad.  &  Ell.  103 ; 
1  H.  Bl.  1 ;  5  Taunt.  R.  326  ;  1  Marsh.  R. 
68;  2  Bos.  &  P.  570;  1 N.  R.  64 ;  4  Taunt. 
R.  572 ;  3  Bing.  R.  167 ;  2  W.  Bl.  Rep. 
1261 ;  1  B.  &  B.  17 ;  2  Car.  &  P.  187 ;  Id. 
271 ;  Holt,  R.  657 ;  8  Cranch,  229 ;  3 
Fairf.  312  ;  7  Wend.  250  ;  3  Bibb,  57  ;  3 
Rand.  563 ;  2  J.  J.  Marsh.  104 ;  2  A.  K. 
Marsh.  896 ;  1  Dana,  410 ;  2  Leigh,  R.  1 ; 
4  Mass.  64 ;  17  Mass.  74. 

Writ  of  trespass,  practice.  This  writ 
lies  where  a  party  claims  damages  for  a 
trespass  oommitted  against  his  person,  or 
tangible  and  corporeal  property.  See  Tres- 
pass, 

Writ  or  trespass  on  the  case,  prac- 
tice. A  writ  which  lies  where  a  party 
snes  for  damages  for  any  wrong  or  cause 
of  complaint  to  which  covenant  or  trespass 
will  not  apply.  See  8  Woodd.  167 ;  Steph. 
PI.  15. 

2.  This  action  originates  in  the  power 
given  by  the  statute  of  Westm.  2,  to  the 
clerks  of  chancery  to  frame  new  writs  in 
consimili  cam  with  writs  already  known. 
Under  this  power  they  constructed  many 
writs  for  different  injuries,  which  were  con- 
sidered as  in  consimili  casu,  with,  that  is,  to 
bear  a  certain  analogy  to  a  trespass.  The 
new  writs  invented  for  the  cases  supposed  to 
bear  such  analogy,  have  received,  accord- 
ingly, the  appellation  of  writs  of  trespass 
on  the  case,  as  being  founded  on  the  par- 
ticular circumstances  of  the  case  thus  re- 
quiring a  remedy,  and,  to  distinguish  them 
from  the  old  writ  of  trespass;  3  Reeves, 
89,  243,  391 ;  and  the  injuries  themselves, 
which  are  the  subjects  of  suoh  writs,  are 
not  called  trespasses,  but  have  the  general 
name  of  torts,  wrongs,  or  grievances. 

3.  The  writs  of  trespass  on  the  case, 
though  invented  thus,  pro  re  nata,  in  various 
forms,  according  to  the  nature  of  the  differ- 
ent wrongs  which  respectively  called  them 
forth,  began,  nevertheless,  to  be  viewed  as 
constituting  collectively  a  new  individual 
form  of  action ;  and  this  new  genus  took  its 
place,  by  the  name  of  Trespass  on  the  case, 


among  the  more  ancient  actions  of  debt, 
covenant,  trespass,  &c.  Such  being  the 
nature  of  this  action,  it  comprises,  of  course, 
many  different  species.  There  are  two,  how- 
ever, of  more  frequent  use  than  any  other 
species  of  trespass  on  the  case,  or,  perhaps, 
than  any  other  form  of  action  whatever. 
These  are  assumpsit  and  trover.  Steph.  PI. 
15, 16. 

Writ  or  tolt,  Eng.  law.  The  name  of 
a  writ  to  remove  proceedings  on  a  writ  of 
right  patent  from  the  court  baron  into  the 
county  court.  3  Bl.  Commentaries,  App. 
No.  1,  §  2. 

Writ  of  waste.  The  name  of  a  writ 
to  be  issued  against  a  tenant  who  has  com- 
mitted waste  of  the  premises.  There  are 
several  forms  of  this  writ,  that  against  a 
tenant  in  dower  differs  from  the  others.  F. 
N.  B.  125. 

WRITING.  The  act  of  forming  by  the 
hand  letters  or  characters  of  a  particular 
kind  on  paper  or  other  suitable  substance, 
and  artfully  putting  them  together  so  as 
to  convey  ideas.  It  differs  from  printing, 
which  is  the  formation  of  words  on  paper  or 
other  proper  substance  by  means  of  a  stamp. 
Sometimes  by  writing  is  understood  print- 
ing, and  sometimes  printing  and  writing 
mixed. 

2.  Many  contracts  are  required  to  be  in 
writing ;  all  deeds  for  real  estate  must  be 
in  writing,  for  it  cannot  be  conveyed  by  a 
contract  not  in  writing,  yet  it  is  the  constant, 
practice  to  make  deeds  partly  in  printing, 
and  partly  in  writing.  Wills,  except  nun- 
cupative wills,  must  be  in  writing,  and  signed 
by  the  testator ;  and  nuncupative  wills  must 
be  reduced  to  writing  by  the  witnesses  with- 
in a  limited  time  after  the  testator's  death. 

3.  Records,  bonds,  bills  of  exchange 
and  many  other  engagements,  must,  from 
their  nature,  be  made  in  writing. 

See  Frauds,  statute  of;  Language. 

Writing  obligatory.  A  bond;  an 
agreement  reduced  to  writing,  by  which  the 
party  becomes  bound  to  perform  something, 
or  suffer  it  to  be  done. 

WRONG.  An  injury;  (q.  v.)  a  tort; 
(q.  v.)  a  violation  of  right.  In  its  most 
usual  sense,  wrong  signifies  an  injury  oom- 
mitted to  the  person  or  property  of  another, 
or  to  his  relative  rights,  unconnected  with 
contract ;  and  these  wrongs  are  committed 
with  or  without  force.  But  in  a  more  ex- 
tended signification,  wrong  includes  the 
violation  of  a  contract ;  a  failure  by  a  man 
to  perform  his  undertaking  or  promise;  is  a 
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wrong  or  injury  to  him  to  whom  it  was  made. 
3  Bl.  Com.  158. 

2.  Wrongs  are  divided  into  public  and 
private.  1.  A  public  wrong  is  an  act  which 
is  injurious  to  the  public  generally,  com- 
monly known  by  the  name  of  crime,  misde- 
meanor, or  offence,  and  it  is  punishable  in 
various  ways,  such  as  indictments,  sum- 
mary proceedings,  and  upon  conviction  by 
death,  imprisonment,  fine,  &o.  2.  Private 
wrongs,  which  are  injuries  to  individuals, 
unaffeoting  the  public :  these  are  redressed 
by  actions  for  damages,  <fec.    See  Remedies* 


Wrong-dobb.  One  who  commits  an  in- 
jury, a  tort-feasor,  (q.  v.)  Vide  Dane's 
Abridgment,  Index,  h.  t. 

Wrongfully  intending.  These  words 
are  used  in  a  declaration  when  in  an 
action  for  an  injury,  the  motive  of  the 
defendant  in  committing  it  can  be  proved, 
for  then  his  malicious  intent  ought  to  be 
averred.  This  is  sufficiently  done  if  it  be 
substantially  alleged,  in  general  terms,  as 
wrongfully  intending.  8  Bouv.  Inst.  n. 
2871. 


Y. 


YARD.  A  measure  of  length,  contain- 
ing three  feet,  or  thirty-six  inches. 

Yard,  estates*  A  piece  of  land  enclosed 
for  the  use  and  accommodation  of  the  inha- 
bitants of  a  house.  In  England  it  is  nearly 
synonymous  with  backside,  (q.  v.)  1  Chitty, 
Pr.  176 ;  1T.R.  701. 

YARDLAND,  old  Eng.  law.  A  quan- 
tity of  land  containing  twenty  acres.  Co. 
Litt.  69  a. 

YEAR.  The  period  in  which  the  revolu- 
tion of  the  earth  round  the  sun,  and  the 
accompanying  changes  in  the  order  of 
nature,  are  completed. 

2.  The  civil  year  differs  from  the  astro- 
nomical, the  latter  being  composed  of  365 
days,  5  hours,  48  seconds  and  a  fraction, 
while  the  former  consists,  sometimes  of  three 
hundred  and  sixty-five  days,  and  at  others, 
in  leap  years,  of  three  hundred  and  sixty-six 
days. 

8.  The  year  is  divided  into  half-year, 
which  consists,  according  to  Co.  Litt.  135  b, 
of  182  days ;  and  quarter  of  a  year,  which 
consists  of  91  days ;  Ibid,  and  2  Roll.  Ab. 
521, 1. 40.  It  is  further  divided  into  twelve 
months. 

4.  The  civil  year  commences  immediately 
after  twelve  o'clock  at  night  of  the  thirty- 
first  day  of  December,  that  is  the  first  mo- 
ment of  the  first  day  of  January,  and  ends 
at  midnight  of  the  thirty-first  day  of  Decem- 
ber, twelve  months  thereafter.  Vide  Com. 
Dig.  Ann. j  2  Bl.  Com.  by  Chitty,  140,  n. ; 
Chitt.  Pr.  Index   tit.  Time.     Before  the 


alteration  of  the  calendar  (q.  v.)  from  old  to 
new  style  in  England,  (see  Bissextile,)  and 
the  colonies  of  that  country  in  America,  the 
year  in  chronological  reckoning  was  sup- 
posed to  commence  with  the  fint  day  of 
January,  although  the  legal  year  did  not 
commence  until  March  25th,  the  interme- 
diate time  being  doubly  indicated:  thus 
February  15, 172g,  and  so  on.  This  mode 
of  reckoning  was  altered  by  the  statute  24 
Geo.  II.  cap.  23,  which  gave  rise  to  an  act 
of  assembly  of  Pennsylvania,  passed  March 
11,  1752,  1  Sm.  Laws,  217,  conforming 
thereto,  and  also  to  the  repeal  of  the  act  of 
1710. 

5.  In  New  York  it  is  enacted  that  when- 
ever the  term  "  year"  or  "  years"  is  or  shall 
be  used  in  any  statute,  deed,  verbal  or  writ- 
ten contract,  or  any  public  or  private  in- 
strument whatever,  the  year  intended  shall 
be  taken  to  consist  of  three  hundred  and 
sixty-five  days;  half  a  year  of  a  hundred 
and  eighty-two  days;  and  a  quarter  of  a 
year  of  ninety-two  days ;  and  the  day  of  a 
leap  year,  and  the  day  immediately  pre- 
ceding, if  they  shall  occur  in  any  period  so 
to  be  computed,  shall  be  reckoned  together 
as  one  day.  Rev.  Stat,  part  1,  o.  19,  1. 1, 
§  3. 

Year  and  day.  This  period  of  time  is 
particularly  recognised  in  the  law.  For 
example,  when  a  judgment  is  reversed,  a 
party,  notwithstanding  the  lapse  of  tame 
mentioned  in  the  statute  of  limitations  pend- 
ing that  action,  may  commence  a  fresh  action 
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within  a  year  and  a  day  of  such  reversal ;  3 
Chitty,  Pract.  107 ;  again,  after  a  year  and 
a  day  have  elapsed  from  the  day  of  signing 
a  judgment,  no  execution  can  be  issued  until 
the  judgment  shall  have  been  revived  by 
scire  facias.  Id. ;  Bac.  Ab.  Execution,  H ; 
Tidd,  Pr.  1103. 

2.  In  Scotland,  it  has  been  decided  that 
in  computing  the  term,  the  year  and  day  is 
to  be  reckoned,  not  by  the  number  of  days 
which  go  to  make  up  a  year,  but  by  the 
return  of  the  day  of  the  next  year  that 
bears  the  same  denomination.  1  Bell's  Com. 
721,  5th  edit. ;  2  Stair,  842.  See  Bac.  Ab. 
Descent,  1 3 ;  Ersk.  Prino.  B.  1,  t.  6,  n.  22. 

Year  books.  These  were  books  of  re- 
ports of  cases  in  a  regular  series  from  the 
reign  of  the  English  King  Ed.  II.  inclusive, 
to  the  time  of  Henry  VIII.,  which  were 
taken  by  the  prothonotaries  or  chief  scribes 
of  the  courts,  at  the  expense  of  the  crown, 
and  published  annually,  whence  their  name 
Year  Books.  They  consist  of  eleven  parts, 
namely :  Part  1.  Maynard's  Reports,  temp. 
Edw.  II. ;  also  divers  Memoranda  of  the  Ex- 
chequer, temp.  Edward  I.  Part  2.  Reports 
in  the  first  ten  years  of  Edw.  IH.  Part.  3. 
Reports  from  17  to  39  Edward  HI.  Part  4. 
Reports  from  40  to  50  Edward  III.  Part  5. 
Liber  Assisarum ;  or  Pleas  of  the  Crown, 
temp.  Edw.  HE.  Part  6.  Reports  temp. 
Hen.  IV.  and  Hen.  V.  Parts  7  and  8. 
Annals;  or  Reports  of  Hen.  VI.  during 
his  reign,  in  2  vols.  Part  9.  Annals  of 
Edward  IV.  Part  10.  Long  Quinto;  or 
Reports  in  5  Edward  IV.  Part  11.  Cases 
in  the  reigns  of  Edward  V.,  Richard  III., 
Henry  VII.,  and  Henry  Vm. 

YEARS,  ESTATE  FOR.  Tide  Estate 
for  Years. 

YEAS  AND  NAYS.  The  list  of  mem- 
bers of  a  legislative  body  voting  in  the 
affirmative  ana  negative  of  a  proposition  is 
so  called. 

2.  The  constitution  of  the  United  States, 
art.  1,  s.  5,  directs  that  "the  yeas  and  nays 
of  the  members  of  either  house,  on  any 


question,  shall,  at  the  desire  of  one-fifth  of 
those  present,  be  entered  on  the  journal." 
Vide  2  Story,  Cons.  301. 

3.  The  power  of  calling  the  yeas  and 
nays  is  given  by  all  the  constitutions  of  the 
several  states,  and  it  is  not  in  general  re- 
stricted to  the  request  of  one-jfifth  of  the 
members  present,  but  may  be  demanded  by 
a  less  number ;  and,  in  some,  one  member 
alone  has  the  right  to  require  the  call  of 
the  yeas  and  nays. 

YEOMAN.  In  the  United  States  this 
word  does  not  appear  to  have  any  very  exact 
meaning.  It  is  usually  put  as  an  addition 
to  the  names  of  parties  in  declarations  and 
indictments.  In  England  it  signifies  a  free 
man  who  has  land  of  the  value  of  forty 
shillings  a  year.     2  Inst.  668 ;  2  Dili.  92. 

YIELDING  AND  PAYING,  contracts. 
These  words,  when  used  in  a  lease,  consti- 
tute a  covenant  on  the  part  of  the  lessee  to 
pay  the  rent ;  Piatt  on  Coven.  50 ;  3  Penna. 
Rep.  464 ;  1  Sid.  447,  pi.  9 ;  2  Lev.  206 ; 
3  T.  R.  402  ;    1  Barn.  &  Cres.  416 ;  S.  C. 

2  Dow.  &  Ry.  670 ;  but  whether  it  be  an 
express  covenant  or  not,  seems  not  to  be 
settled.  Sty.  387,  406,  451;  Sid.  240, 
266 ;   2  Lev.  206 ;   S.  C,  T.  Jones,  102  ; 

3  T.  R.  402. 

2.  In  Pennsylvania,  it  has  been  decided 
to  be  a  covenant  running  with  the  land.  3 
Penna.  Reports,  464.  Vide  1  Saund.  233, 
n.  1;  9  Verm.  R.  191. 

YORK,  STATUTE  OF.  The  name  of 
an  English  statute,  passed  12  Edw.  II., 
Anno  Domini  1318,  and  so  called  because 
it  was  enacted  at  York.  It  contains  many 
wise  provisions  and  explanations  of  former 
statutes.  Barr.  on  the  Stat.  174.  There 
were  other  statutes  made  at  York  in  the 
reign  of  Edw.  III.,  but  they  do  not  bear 
this  name. 

YOUNG  ANIMALS.  It  is  a  rule  that 
the  young  of  domestic  or  tame  animals  be- 
long to  die  owner  of  the  dam  or  mother, 
according  to  the  maxim  Partus  sequitur 
ventrem.    Dig.  6, 1,  5,  2;  Inst.  2, 1,  9. 
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A,  use  of  the  letter,  i.  13. 

mensa  et  thoro,  divorce,  i.  13,  440. 
prendre,  i.  13. 
quo,  i.  13. 
rendre,  i.  13. 

vinculo,  divorce,  i.  13,  440. 
twelve-month,  meaning  of,  ii.  187. 
Ab  initio,  i.  13. 
intestat,  i.  13. 
irato,  i.  14. 

testament,  ii.  581. 
Abandonment,  French  law,  i.  14. 
in  insurance,  i.  14. 
of  ship,  effect  of,  i.  14* 
rights,  i.  14. 
of  slave,  i.  14. 

animal,  i.  15. 
malicious,  i.  15,  ii.  98. 
Abatement,  in  chancery,  i.  15. 
contracts,  i.  15. 
mercantile  law,  i.  15. 
pleading,  i.  15. 

to  jurisdiction  of  the  court,  i.  15. 
person,  i.  15. 
the  writ,  i.  17. 
of  freehold,  i.  18. 
legacies,  i.  18. 
nuisances,  i.  18. 
a  former  action  must  be  pleaded  in,  L 

143. 
plea  in,  ii.  341. 
Abator,  i.  19. 
Abatuda,  i.  19 
Abavus,  L  19. 
Abbey,  i.  19. 
Abbreviations,  i.  19. 
Abbreviators,  i.  38. 
Abbrochment,  i.  38. 
Abdication,  i.  38. 
Abduction,  i.  38. 
Abearance,  i.  39. 
A  bere  murder,  i.  39. 
Abet,  i.  39. 
Abettor,  i.  39. 
Abeyance,  i.  39. 
Abiding  by  plea,  i.  39. 
Abigeat,  i.  39. 
Abigei,  i.  39. 
Abjuration,  i.  39. 

of  allegiance,  when  required,  ii.  201. 
Ablegati,  i.  40. 
Abnepos,  i.  40. 
Abolition-,  i.  40. 
Abortion,  i.  40. 

criminal,  i.  683. 
Abortus,  i.  40. 
Above,  i.  40. 

bail,  i.  153. 
Abridge,  i.  40. 

(«71) 


Abridgment,  i.  41. 

Abrogation,  i.  41. 

Abscond,  i.  41. 

Absence,  when  an  excuse  for  bigamy,  i.  168. 

Absentee,  k  41. 

Absolute,  i.  41. 

delivery,  i.  396. 
obligation,  ii.  255. 
pardon,  ii.  279. 
property,  ii.  394. 
right,  if.  483. 
sale,  ii.  495. 

incapacity  to  sue  in  equity,  ii.  289. 
to  constitute  perjury,  the  oath  must  be, 
ii.  331. 
Absolution,  i.  42. 
Absque  hoc,  i.  42. 

impetttione  vasti,  i.  42. 
tali  causa,  i.  42. 
Abstention,  i.  42. 
Abstract  of  title,  i.  42. 
Abase,  i.  42. 
Abuttals,  i.  42. 
Ac  etiam,  i.  42. 
Accedas  ad  curiam,  i.  42. 

vicecomitem,  i.  42. 
Acceptance,  i.  42. 

*         of  rent,  effect,  L  42. 
bid,  i.  42. 
bill  of  exchange,  i.  42. 

when  to  be  made,  i.  449. 
by  a  clerk,  when  good,  ii.  479. 
Acceptation,  i.  43. 
Acceptor,  i.  43. 

supra  protest,  i.  44. 
Access,  i.  44. 

non,  ii.  233. 
Accessary,  i.  44. 
Accession,  what,  i.  70. 
righto,  i.  45. 
international  law,  i.  45. 
Accessory,  i.  45. 

contract,  i.  45, 806. 
obligation,  it.  255. 
Accident,  i.  45* 

relief  against,  i.  45. 
damages  caused  by,  i.  361. 
Accidental  fire,  i.  526. 
Accomenda,  i.  46. 
Accommodation,  i.  46. 

bills,  i.  46,  ii.  211. 
agreement,  i.  46. 
Accomplice,  i.  46. 
Accord,  i.  47. 

is  a  species  of  sale,  ii  493. 
Accouchement,  i.  47. 
Account,  i.  47. 

book,  i.  48. 
current,  L  49. 
in  bank,  i.  48. 
render,  i.  47. 
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Account,  render,  auditors  in,  i.  148. 
stated,  i.  49. 

interest  on,  i.  653. 
of  sales,  i.  00. 
Accounts  among  partners,  effect  of,  i.  129. 
Accountant,  i.  50. 
Accouple,  i.  50. 

ne  unques,  ii.  207. 
Accredit,  1 .  50. 
Accretion,  i.  50. 
Accrue,  i.  50. 
Accumulative  judgment,  i.  50. 

legacy,  ii.  10. 
Accusation,  i.  50. 
Accused,  i.  50. 
Accuser,  i.  50. 
Achat,  i.  50. 
Acherset,  i.  50. 
Acknowledgment  of  deeds  for  lands  ill 

Alabama,  i.  51. 

Arkansas,  L  51. 

Connecticut,  i.  53. 

Delaware,  i.  52. 

Florida,  i.  52. 

Georgia,  i.  52. 

Indiana,  i.  53. 

Illinois,  i.  53. 

Kentucky,  i.  53. 

Maine,  i.  54. 

Maryland,  i.  54. 

Massachusetts,  i.  54 

Michigan,  i.  54. 

Mississippi,  i.  55. 

Missouri,  i.  55. 

New  Hampshire,  i.  56 

New  Jersey,  i.  56. 

New  York,  i.  56. 

North  Carolina,  i.  57. 

Ohio,  i.  57. 

Pennsylvania,  i.  58. 

Rhode  Island,  i.  50. 

South  Carolina,  i.  50. 

Tennessee,  i.  59. 

Vermont,  i.  60. 

Virginia,  i.  60. 
Acquets,  i.  60. 
Acquiescence,  i.  61. 
Acquietandis  plegiis,  i.  61. 
Acquire,  i.  61. 
Acquisition,  i.  61. 
Acquittal,  L  61. 

effect  of,  ii.  222,  i.  671. 
Acquittance,  i.  62. 
Acre,  i.  62. 
Acredulitare,  i.  62. 
Act,  i.  62.    V.Jcto. 
public,  i.  62. 
private,  i.  62. 
in  evidence,  i.  62. 
of  partner,  effect  of,  i.  02. 

agent,  effect  of,  i.  62. 
in  Ugitlation,  i.  62. 

Eais,  i.  63. 
ankruptcy,  i.  63 
God,  i.  63,  it  206. 
grace,  i.  63. 
law,  i.  64. 
man,  i.  64. 
court,  i.  71. 
sederunt,  i.  71. 
Actio  bona  fidei,  i.  64. 


Actio  commodati  contraria,  i.  64 

directs,  i.  64. 
eondictio  indebiti,  i.  64. 
ex  conductio,  i.  64. 
depositi,  contraria,  i.  64. 

directs,  i.  64. 
judicati,  i.  64. 
non,  i.  64. 

accrevit  infra  sez  annos,  i.  64. 
personalis  moritur  cum  persona,  i.  64. 
pro  socio,  i.  65. 
interdictum  unde  vie,  i.  535. 
Action,  conduct,  i.  65. 

French  law,  i.  65. 
in  practice,  i.  65. 
ad  exhibendum,  i.  67,  171. 
redhibitory,  i.  67. 
of  adherence,  i.  67. 
a  writ,  i.  67. 
book  debt,  i.  67. 
commencement  of,  i.  245. 
bailable,  i.  153. 
election  of,  i.  461. 

when  to  be  removed  to  state  courts,  i.  396. 
parties  to,  ii.  284. 
ordinary,  i.  67. 
rescissory,  i.  67. 
feigned,  i.  516. 
false,  i.  516. 
fictitious,  i.  516. 
reintegrande,  i.  535. 
transitory,  ii.  596. 
Actionable  words,  ii.  528. 
Actions,  joinder  of,  i.  671. 
Actionary,  i.  67. 
Actiones  nominate,  i.  67. 
Active  debt,  i.  67,  379. 
Acton  Burnell,  i.  68. 
Actor,  i.  68. 

Acts  of  congress  on  patents,  ii.  303. 

repeal  of,  ii.  285. 
existing,  ii.  303. 
court,  i.  68. 
sederunt,  i.  68. 
title  of,  ii.  591. 
Actual,  i.  68. 

admission,  i.  68. 
escape,  i.  68. 
fraud,  i.  547. 
issue,  i.  669. 
notice,  i.  68. 
Actuarial,  i.  68. 
Actuary,  i.  68. 
Actus,  i.  68,  ii.  647. 
Ad  damnum,  i.  68. 
diem,  i.  68. 
largum,  i.  68. 
inquirendum,  i.  68. 
interim,  i.  68. 
quem,  i.  68. 
quod  damnum,  i.  68. 
sectam,  i.  68. 

terminum  qui  preterit,  i.  68. 
tune  et  ibidem,  i.  68. 
vitam  aut  culpam,  i.  68. 
valorem,  i.  68. 
exhibendum,  action,  i.  71. 
ostium  ecdes ias,  dower,  i.  448. 
litem,  guardian,  i.  572. 
Addition,  i.  68. 

of  an  estate  or  quality,  i.  68. 
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Addition  of  mystery,  i.  60. 

places,  i.  69. 
Additional  legacy,  ii.  19. 
Additionales,  i.  69. 
Address,  chancery  pleading,  i.  69. 

legislation,  i.  69. 
Ademption  of  legacy,  i.  69. 
Adhering  to  enemies  of  U.  S.,  i.  69. 
Aditio  beriditatis,  ii.  412. 
Adjournment,  i.  69. 

day  i.  70. 

in  error,  i.  70 
Adjudication,  i.  70. 
Adjudications,  i.  70. 
Adjunction,  i.  70. 
Adjuncts,  i.  70. 
Adjuration,  i.  70. 
Adjustment,  i.  70* 
Adjutant,  i.  71. 

general,  i.  71. 
Adjunctum  accessorium,  i.  71. 
Admeasurement  of  dower,  i.  71. 

pasture,  i.  71. 
Adminicle,  i.  71. 
Adminicular  evidence,  i.  71. 
Administer,  to,  trusts,  i.  71. 
Administering,  i.  71,  ii.  318. 
poison,  i.  75. 
Administration,  fnufe,  i.  72. 

government^  i.  72. 
Administrator,  i.  72. 

general,  i.  72. 

special,  i.  72. 

cum  testamento  annexo,  i.  73. 

de  bonis  non,  i.  73. 

durante  minore  etate,  i.  73. 

absentia,  L  73. 
pendente  lite,  i.  73. 
action  for  a  tort  by,  i.  65. 
Administratrix,  i.  73. 
Admiral,  i.  73. 

vice,  ii.  627. 
Admiralty,  i.  73. 

court  of,  i.  826. 
Admission  in  corporation,  i.  74. 
Admissions  or  declarations,  i.  74,  486. 
of  attorneys,  i.  75. 
in  pleadings,  i.  75. 
practice,  i.  76. 
Admittance,  i.  76. 
Admittendo  in  socium,  i.  76. 
Admonition,  i.  76. 
Adnepos,  i.  76. 
Adolescence,  i.  76. 
Adoption,  i.  76. 
Adrogation,  i.  76. 
Adult,  i.  76. 
Adulteration,  i.  76. 
Adulterine,  i.  76. 
Adulterium,  i.  76. 
Adultery,  i.  76. 

what  is  proof  of,  i.  239. 
when  a  bar  to  marriage,  ii.  109. 
Advancement,  i.  76. 

effect  of,  i.  77. 

debt  due  by  child  not  an,  i.  77, 
Advances,  i.  77. 

agent  right  to,  i.  77,  85. 
Adventitious,  i.  77,  563. 
Adventure,  mercantile,  i.  78. 
accident,  i.  78. 

Vol.  II.— T  t 


I  Adventure,  bill  of,  i.  78, 174 
gross,  i.  569. 
Adversary,  i.  78. 
Adverse  possession,  i.  78. 

for  twenty  years,  effect  of,  i. 
101,  ii.  609. 
Advertisement,  i.  78. 
Advice,  commercial,  i.  78. 
of  counsel,  i.  79. 
letter  of,  ii.  31. 
Advisement,  i.  79. 
Advocate,  i.  79. 

lord,  i.  79. 
college  of,  i.  79. 
ecclesiastical,  i.  79. 
Advocatia,  i.  79.     ^ 
Advocation,  i.  79. 
Advocates,  i.  79. 
Advowson,  i.  79. 

appendant,  l.  79. 
in  gross,  i.  79. 
donative,  i.  79. 
Affection,  i.  79 
Affere,  to,  i.  79. 
Affeerers,  i.  79. 
Affiance,  i.  79. 
Affidare,  i.  79. 
Affidatio  dominorum,  i.  79. 
Affidavit,  i.  79. 

to  hold  to  bail,  i.  80. 
of  defence,  i.  80. 

truth  of  plea  in  abatement,  i.  18. 
Affinitas  affinitatis,  i.  80. 
Affinity,  i.  80. 

degrees  of,  i.  80. 
Affirm,  to,  i.  80. 
Affirmance,  i*  80. 

day  general,  i.  81. 
Affirmant,  i.  81. 
Affirmation,  i  81. 

false  is  perjury,  ii.  331. 
Affirmative,  i.  81. 

pregnant,  i.  81. 
covenant,  i.  347. 
must  be  proved,  i.  81,  488. 
opposed  to  negative,  ii.  209. 
statute,  ii.  546. 
Affirmatives,  effect  of  two,  in  pleading,  i.  668. 
Afforce,  i.  81. 
Affranchise,  to,  i.  82. 
Affray,  i.  82. 

differs  from  a  riot,  i.  82. 
Affreightment,  i.  82. 
Aforesaid,  i.  82. 
Aforethought,  i.  82,  ii.  370. 
malice,  ii.  97 
Aftermath,  i.  82. 
Against  the  form  of  the  statute,  i.  82,  330. 

will,  i.  82. 
Agard,  i.  82. 
Age,  i.  82. 

prayer,  i.  83. 
non,  ii.  233. 
how  computed,  i.  628. 
what  is  full,  i.  628. 
male,  when  of,  i,  628. 
female,  when  of,  i.  628. 
Aged  witness,  i.  88,  ii.  661 
Agency,  i.  83 

how  created,  i.  83. 
dissolved,  i.  33. 


M 


674 


INDEX. 


Agency  revoked  by  acts  of  agent,  ii.  478. 

marriage,  ii.  478. 
death,  ii.  478. 
insanity,  ii  478. 
bankruptcy,  ii.  478. 
Agent,  law,  who  is,  i.  84. 
public,  i.  84. 
diplomatic,  i.  423. 
servant  of  another,  i.  84. 
general,  i.  84. 
special,  i.  84. 
joint,  power  of,  i.  84. 
who  may  be,  i.  85. 
rights  of,  i.  85. 
liability  of,  i.  86. 
and  patient,  i.  87. 
entitled  to  his  advances,  i.  77. 
cannot  delegate  his  authority,  i.  145* 
Aggravated  assault,  i.  131. 
Aggravation,  in  crimes,  i.  87. 

pleading,  i.  87. 
Aggregate,  i.  87. 
Aggressor,  i.  87. 
Agio,  i.  87. 
Agistate,  i.  87. 
Agister,  i.  87. 
Agistment,  i.  87. 
Agnates,  i.  87. 
Agnati,  i.  87. 
Agnation,  i.  87. 
Agrarian  law,  i.  87. 
Agreement,  i.  87,  570. 

executed,  i.  88* 
executory,  i.  88. 
conditional,  i.  88. 
unconditional,  i.  88. 
how  annulled,  i.  88. 
articles  of,  i.  124. 
Agri,  i.  88. 
Agriculture,  i.  88. 
Aid  and  comfort,  i.  88. 

prayer,  i.  88. 
Aiders,  i.  88. 
Aids,  i.  88. 
Aile,  i.  89. 
Air,  i.  89,  101. 

nuisance  to  poison  the,  U.  248, 249. 
Ajutage,  i.  89. 
Alabama,  government  of,  i.  89. 

acknowledgment  of  deeds  in,  i.  51. 
letters  testamentary  in,  ii.  35. 
lien  of  judgments  in,  ii.  47. 
limitation  of  actions  in,  ii.  51. 
Alba  firms,  i.  90. 
Alcade,  i.  90. 
Alderman,  i.  90. 

kinds  of,  i.  90. 
Alea,  i.  90. 

Aleatory  contracts,  L  90. 
Aler  sans  jour,  i.  90. 
Alfet,  i.  90. 
Alia  enormia,  i.  90. 
Alias,  use  of,  i.  91. 
Alibi,  i.  91. 
Alien,  i.  91. 

disability  of,  i.  91. 

rights  of,  i.  91. 

friend  may  become  a  citizen,  ii.  201. 

sue  in  C.  C,  i.  335. 
enemy,  cannot,  ii.  201. 

may  be  removed,  ii.  202. 


Alien  enemy  cannot  sue,  i.  468. 
Alienage,  i.  91. 
Alienate,  to,  i.  91. 
Alienation,  i.  92. 

kinds  of,  i.  92. 

in  medical  jurisprudence,  i.  92. 

office,  i.  92. 

forfeiture  for,  i.  540. 
Aliene,  to,  i.  92. 
Alienee,  i.  92. 
Alieni  juris,  i.  92. 
Alienor,  i.  92. 
Aliments,  i.  92. 
Alimony,  i.  92. 
Alitor,  i.  93. 
Aliunde,  i.  93. 
Allegata,  i.  93. 

et  probata,  i.  93. 
Allegation,  ecclesiastical  law.  i.  93. 

common  law,  i.  93. 

civil  law,  i.  93. 

of  faculties,  i.  93. 
Allegiance,  i.  93. 
All  fours,  i.  93. 
Alliance,  relationship,  i.  93. 

international  law,  i.  03. 
AUision,  i.  94. 
Allocation,  i.  94. 
AUocatione  facienda,  i.  94. 
Allocatur,  i.  94. 
Allodarii,  i.  95. 
Allodium,  i.  94. 
Allonge,  what,  i.  94. 
Allotment,  i.  94. 
Allow,  to,  i.  94. 
Allowance  to  prisoner,  i.  94. 
Alloy,  i.  94. 

Alluvion,  i.  94,  149,  157. 
Ally,  i.  95. 
Almanac,  i.  95. 
Alms,  i.  95. 
Alta  prodito,  i.  95. 
Altar,  to,  i.  95. 
Altarage,  i.  95. 
Alteration,  i.  95. 
Alternat,  i.  96. 
Alternative,  i.  96. 

obligation,  who  may  elect,  i.  460,  ii 

255. 
legacy,  ii.  19. 
Altius  tollendi,  i.  96. 

non  tollendi,  i.  96. 
Alto  et  basso,  i.  96. 
Altum  mare,  i.  96. 
Alumnus,  i.  96. 
Almaphitan  code,  i.  96. 
Amanuensis,  i.  96. 
Ambassador,  i.  96. 

freedom  of,  i.  96. 
kinds  of,  i.  96. 
protection  of,  i.  96. 
exempt  from  arrest,  ii.  384,  i.  121. 
Ambidexter,  i.  97. 
Ambiguity,  i.  97. 

kinds  of,  i.  97. 

patent,  i.  97,  ii.  302. 

latent,  i.  97,  ii.  302. 
Ambulatoria  voluntas,  i.  97. 
Amenable,  i.  97. 
Amende  honorable,  i.  97. 
Amendment,  in  legislation,  i.  97. 
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Amendment,  in  practice,  i.  08. 

to  constitution,  how  made,  i.  98. 
Amends,  i.  98. 
Amercement,  i.  98. 

in  New  Jersey,  i.  96. 
Ohio,  i.  98. 
Amerciament,  i.  99. 
American  .consul,  i.  299. 

Reports,  ii.  452. 
Ami,  i.  99. 

Amicable  action,  L  99. 
Amicus  curias,  i.  99. 
Amita,  i.  99. 
Amnesty,  i.  99. 

kinds  of,  i.  99. 

difference  between  pardon  and  an,  i.  99. 
Amortize,  i.  99. 
Amortization,  i.  99. 
Amotion,  i.  429. 

in  corporations,  i.  99. 
torts,  i.  99. 
Ampliation,  civil  law,  i.  100. 

French  law,  i.  100. 
Amy,  i.  100. 

An,  jour,  et  waste,  i.  100. 
Analogy,  L  100. 
Anarchy,  i.  100. 
Anathema,  i.  100. 
Anatocism,  i.  100. 
Ancestor,  i.  100. 
Ancestral,  i.  101. 
Anchor,  i.  101. 
Anchorage,  i.  101. 
Ancient,  i.  101. 

demesne,  i.  101. 

lights,  i.  101,  ii.  339. 

writings,  i.  102. 

statutes,  ii.  626. 
Anciently,  i.  102. 
Ancients,  i.  102. 
Ancillary,  i.  102. 
Androplepsy,  L  102. 
Angel,  i.  102. 
Aniens,  i.  102. 
Animals,  i.  102. 

domestic,  i.  102. 

wild,  i.  102. 

mischievous,  i.  102,  442 ;  ii.  499. 

of  a  base  nature,  i.  103. 

abandonment  of,  i.  15. 

cruelty  to,  punished,  i.  356. 

when  a  nuisance,  ii.  249. 

keeper  of  dangerous,   when  liable,  ii. 
442. 

effect  of  death  of,  on  a  voyage,  i.  549. 
Animo  furandi,  effect  of  concealing  property,  ii. 

570. 
Animum  testandi,  ii.  652. 
Animus,  i.  103. 

cancellandi,  i.  103. 

furandi,  i.  103. 

manendi,  i.  103. 

recipiendi,  i.  103. 

revertendi,  i.  103. 

testandi,  i.  103. 
Ann,  i.  103. 
Annates,  i.  103. 
Annexation,  i.  103. 

constructive,  i.  299. 
of  fixtures,  how  made,  i.  529. 
Anni  nubiles,  i.  103. 


Anniented,  i.  103. 
Anno  Domini,  i.  103. 
AnnonsB  civiles,  i.  103. 
Annotation,  i.  104;  ii.  467. 
Annual  pension,  i.  104. 
Annuity,  i.  104. 

when  to  commence,  i.  104. 
Annum,  diem  et  vastum,  i.  105. 
Anonymous,  i.  105. 

partnership,  ii.  294. 
Answer  in  chancery,  i.  105. 

requisites  of,  i.  105. 
practice,  i.  105. 
effect  of,  i.  105. 
to  impeachment,  form  of,  127. 
Antecedent,  i.  106. 
Ante  litem  motam,  i.  106. 
Antedate,  i.  106. 
Antenati,  i.  106. 
Antenuptial,  i.  106. 

agreements,  ii.  519. 
Anthitarius,  i.  106. 
Antichresis,  i.  106. 
Anti  manifesto,  i.  106. 
Anticipation,  i.  106. 
Antinomy,  i.  106. 
Antiqua  customa,  i.  106. 

statuta,  i.  106. 
Antithetarius,  i.  106. 
Apartments,  i.  106. 

when  considered  a  house,  L  591. 
Apostacy,  i.  106. 
Apostles,  i.  106. 
Apparator,  i.  106. 
Apparent,  i.  106.   , 

heir,  i.  583. 
Apparlement,  i.  107. 
Appartement,  i.  107. 
Appeal,  criminal,  i.  107. 
practice,  i.  107. 
Appearance,  i.  107. 

when  by  attorney,  i.  107* 
guardian,  i.  107. 
in  person,*i. 108. 
day,  i.  108. 
Appellant,  i.  108. 

Appellate  jurisdiction,  i.  108,  329,  683. 
Appellee,  l.  108. 
Appellor,  i.  108. 
Appendant,  i.  108. 

differs  from  appurtenant,  i.  108. 
common,  i.  249. 
Appenditia,  i.  108. 
Application,  i.  108. 
Appointee,  i.  109. 
Appointor,  i.  109. 

Appointment,  in  chancery  practice,  i.  109 
to  an  office,  i.  109. 
is  an  employment,  i.  109. 
of  executor,  how  made,  i  496 
illusory,  i.  605. 
Apportionment,  i.  109. 

when  to  be  made,  i.  439. 
A  pposal  of  sheriffs,  i.  111. 
Apposer,  i.  111. 
Appostille,  i.  111. 
Appraisement,  i.  111. 
Appraiser,  i.  111. 

Apprehension,  i.  Ill,  122.  , 

Apprentice,  i.  111. 

en  la  ley,  i.  111. 
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Apprentice,  duties  of,  i.  111. 

when  to  be  paid  for  overwork,  i.  112. 
duties  of  master  to,  i.  111.  ( 
bound  to  obey  his  master,  ii.  254* 
considered  an  operative,  ii.  267. 
Apprenticeship,  i.  111. 
Apprentitii  ad  legem,  i.  159. 
Apprizing,  i.  112. 
Approbate  and  reprobate,  i.  112. 
Appropriation,  contracts,  i.  112. 

ecclesiastical,  i.  1 13. 
Approve,  to,  113. 
Approvement,  i.  113. 
Approver,  i.  113. 
Appurtenances,  i.  113. 
Appurtenant,  i.  113. 

differ**  from  appendant,  i.  108. 
common,  i.  249. 
Aqua,  i.  113. 

currit  et  debet  currere,  ii.  646. 
Aquagium,  i.  114,  489. 
Aquae  ductus,  i.  114. 
haustus,  i.  1 14. 
immetendi,  i.  114. 
Arbiter,  i.  114. 
Arbitrament,  i.  114. 

and  award,  i.  114. 
Arbitrary,  i.  114. 

punishments,  i.  1 14. 
law,  ii.  7. 
Arbitration,  i.  114. 

voluntary,  i.  114. 
compulsory,  i.  114. 
in  Pennsylvania,  i.  114. 
among  the  Romans,  i.  115. 
one  partner  cannot  submit  case  to,  ii. 
292. 
Arbitrator,  i.  115. 
Arbor  consanguinitatis,  i.  115. 
Archaionomia,  i.  115. 
Archbishop,  i.  115. 
Arches,  court  of,  i.  115,  326. 
Archives,  i.  115. 
Archivist,  i.  115.    • 
Are,  i.  115. 
Area,  i.  115. 
Areopagite,  i.  115. 
Areopagus,  i.  116. 
Argentarii,  i.  156. 
Argentum  album,  i.  115. 
Argument,  i.  115. 

list,  i.  116. 
Argumentativeness,  i.  116. 

not  allowed  in  pleading,  i. 
116,669. 
Argumentum  ab  inconvenienti,  i.  116. 
Aristocracy,  i.  116. 
Aristo  democracy,  i.  116. 
Arkansas,  state  of,  i.  116. 

government  of,  i.  116. 
legislature  of,  i.  116. 
senate  of,  i.  117. 

house  of  representatives  of,  i.  117. 
executive  of,  i.  117. 
judiciary  of,  i.  118. 
acknowledgment  of  deeds  in,  i.  51. 
letters  testamentary  in,  ii.  34 
limitation  of  actions,  ii.  50. 
Arm  of  the  sea,  i.  119.    Y.  Arms. 
Armistice,  i.  120. 
Arms,  right  to  bear,  i.  120. 


Arms,  concealed,  when  lawful,  i.  120. 

unlawful,  i.  120. 
in  heraldry,  what,  i.  120. 
of  the  the  United  States,  i.  120. 
suspension  of,  ii.  567. 
Arpent,  i.  120. 
Arpentator,  i.  120. 
Arraignment,  i.  120. 
Arrameur,  i.  120. 
Arras,  i.  120. 
Array,  i.  121. 

challenge  to  the,  i.  216. 
Arrearage,  i.  121. 
Arrest,  i.  121. 

in  civil  cases,  i.  121. 

criminal  cases,  i.  122. 
difference  between  apprehension  and,  i. 

122. 
malicious,  ii.  98. 

second,  for  same  cause,  not  allowed,  L  192. 
of  judgment,  i.  122,  680. 
Arrestandis,  i.  122. 
Arrestee,  i.  122. 
Arrester,  i.  122. 
Arrestment,  i.  122. 
Arret,  i.  123. 
Arretted,  i.  123. 
Arrha,  i.  123. 
Arrive,  to,  i.  123. 
Arrogation,  i.  123. 
Arser  in  le  main,  i.  123. 
Arson,  i.  123. 
Arsura,  i.  123. 
Art,  i.  123. 

kinds  of,  i.  123. 
what,  may  be  patented,  i.  124. 
and  part,  i.  124. 
Articles,  in  chancery,  i.  124. 

in  ecclesiastical  law,  i.  124. 
of  agreement,  i.  124. 
confederation,  i.  125. 
impeachment,  i.  127. 
partnership,  i.  128. 
the  peace,  i.  129. 
war,  i.  130. 
Articulate  adjudication,  i.  130. 
Artificers,  i.  130. 
Artificial,  i.  130. 

persons,  i.  130,  ii.  332. 
As,  Roman,  i.  130. 
Ascendants,  i.  130. 

number  of,  i.  130. 
Ascriptitius,  i.  130. 
Asphyxy,  i.  130. 
Asportation,  i.  131. 
Assassin,  i.  131. 
Assassination,  i.  131. 
Assault,  i.  131. 
Assay,  i.  131. 
Assembly,  i.  131. 

kinds  of,  i.  131. 
general,  i.  556. 
Assent,  i.  61,  131. 

when  presumed,  i.  132. 
required  to  a  contract,  i.  306. 
of  witness  given  by  silence,  ii.  926. 
when  presumed,  ii.  526. 
Assertory  covenant,  i.  132. 
Assess,  to,  i.  132. 
Assessment,  i.  132. 

of  damages,  i.  132. 
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Assessors,  i.  132. 
Assets,  i.  133. 

enter  mains,  i.  133. 
per  descent,  i.  133. 
'  legal,  i.  133. 
equitable,  i.  133. 
real,  i.  133. 
personal,  i.  133. 
now  marshalled,  i.  112. 
bill  to  marshal,  i.  173. 
Asseveration,  i.  133. 
Assign,  to,  i.  133. 
Assignation,  i.  133. 
Assignee,  i.  133. 

what  property  to  take,  i.  367. 
when  to  sue,  ii.  285. 

U.  S.  courts,  i.  335. 
of  bill  of  lading,  rights  of,  i.  179. 
Assignment,  i.  133. 

of  dower,  i.  134. 
of  errors,  i.  134. 
new  or  novel,  ii.  213. 
of  chose  in  action,  ii.  210. 
by  one  partner,  ii.  292. 
of  patent,  how  made,  ii.  311. 
Assignor,  i.  134. 
Assigns,  i.  134. 
Assise,  i.  134. 

Assises  of  Jerusalem,  i.  134. 
Assisors,  i.  134. 
Assistant  jnrisdiction,  i.  683. 
Assize,  of  mort  d'ancestor,  i.  135. 

grand,  i.  565. 
Associate,  i.  135. 
Association,  i.  135. 
Assumpsit,  contract,  i.  135. 
remedy,  i.  135. 
when  proper,  ii.  443. 
when  it  lies  for  a  tort,  i.  66. 
judgment  in,  L  677 
Assurance,  1. 136. 
Assured,  i.  136. 
Assurer,  i.  136. 
Assythment,  i.  136. 
Astronomical  month,  ii.  187. 
Asylum,  i.  136. 
At  law,  i.  136. 
Atavus,  i.  136. 
Atheist,  i.  136. 
Attach,  to,  i.  136. 
Atache,  i.  137. 
Attachment  for  contempt,  i.  137. 

a  civil  process,  i.  137. 
of  property,  i.  137. 

in  Pennsylvania,  i.  137. 
Louisiana,  i.  138. 
Maine,  i.  138. 
Massachusetts,  i.  138. 
New  Hampshire,  i.  138. 
of  privilege,  i.  138. 
foreign,  i.  536. 
Attainder,  i.  138. 

bill  of,  i.  138,  174. 
Attaint,  i.  138. 
Attempt,  i.  138. 
Attendant,  i.  139. 

term,  ii.  579. 
Attentat,  i.  139. 
Attermining,  i.  139. 
Attestation,  i.  139. 

how  made,  i.  139. 


Attestation,  how  proved,  i.  139. 

effect  of,  upon  witness,  i.  139. 
parties,  i.  139. 
clause,  i.  139. 
Attesting  witness,  who,  i.  140. 

when  estopped,  i.  139. 
Attorney,  i.  140. 

in  fact,  i.  140. 

who  may  be,  i.  140. 
how  appointed,  i.  140. 
duty  of,  i.  140. 
at  law,  i.  140. 

duties,  i.  140. 
liability  of,  i.  141. 
general  of  the  U.  S.  i.  141. 

deputy,  i.  409. 
now  to  be  appointed,  i.  421. 

appear,  i.  107. 
duty  of,  when  retained,  ii.  386. 
when  not  bound  to  exhibit  his  client's 

papers,  i.  452. 
bound  to  secrecy,  ii.  506,  660. 
not  liable  as  a  barrator,  i.  159. 
certificate,  i.  215. 
letter  of,  ii.  31. 
Attornment,  i.  141,  568. 
Au  besoin,  i.  141. 
Aubaine,  i.  141. 
Auction,  i.  141. 

form  of,  i.  141. 
Auctioneer,  i.  141. 

is  agent  of  both  parties,  i.  141. 
rights  of,  i.  141. 
duties  of,  i.  142. 
Auctor,  i.  142. 
Audience,  i.  142. 

court  of,  i.  142,  326. 
Audiendo  et  terminando,  i.  142. 
Audita  querela,  i.  142. 
Auditor,  i.  142.    Y.  Juditon. 
Auditors,  i.  143. 

in  account  render,  i.  143. 
Augmentation,  i.  143. 
Aula  regis,  i.  143. 
Aunt,  i.  143. 
Auscultation,  ii.  367. 
Auter,  i.  143. 

action  pendant,  i.  143. 
droit,  i.  143. 
Authentic,  i.  143.    V.  JuthenHa. 
act,  i.  143,  ii.  535. 
interpretation,  i.  660. 
Authentication,  l.  143. 
Authentics,  i.  144. 

Author,  right  of,  to  his  manuscript,  ii.  508. 
Authorities,  i.  145. 

how  cited,  i.  230. 
constituted,  i.  283. 
Authority,  i.  145. 

how  delegated,  i.  145. 

agent  cannot  delegate  his,  i.  145. 

general,  i.  145. 

special,  i.  145. 

limited,  i.  145. 

unlimited,  i.  145. 

express,  i.  145. 

implied,  i.  145. 

by  whom  executed,  i.  146. 

joint  and  separate,  i.  146. 

now  to  be  executed,  i.  146. 

when  to  be  executed,  i.  146. 
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Authority,  revocation  of,  i.  146. 

extent  of,  i.  146. 

public,  i.  146. 

how  delegated,  l.  393. 
revoked,  ii.  477. 

coupled  with  an  interest,  ii.  478. 

differs  from  instructions,  i.  644. 
Autocracy,  i.  147. 
Autre  vie,  i.  147. 
Autrefois,  i.  147. 

acquit,  i.  147. 
attaint,  i.  147. 
convict,  i.  147. 
Auxiliary,  covenant,  i.  348. 
Avail,  i.  147. 
Avalum,  i.  147. 
Average,  i.  147,  ii.  84. 

general,  i.  147. 
particular,  i.  147. 
petty,  i.  147. 
contribution,  i.  147. 
Averia,  i.  148. 

Averiis  captis  in  withernam,  i.  148. 
Averment,  i.  148. 

general,  i.  148. 

particular,  i.  148. 

negative,  ii.  209. 

immaterial,  i.  606. 
Avoidance,  ecclesiastical  law,  i.  148. 

pleading,  i.  148,  ii.  341. 

confession  and,  i.  266. 
Avoirdupois,  i.  148,  534. 
A  voucher,  i,  149. 
Avow,  i.  149. 
Avowant,  i.  149. 
Avowee,  i.  149. 
Avowry,  i.  149. 
Avowterer,  i.  149. 
Avowtry,  i.  149. 
Avulsion,  i.  94,  149,  157. 
Avus,  i.  149. 
Await,  i.  149. 
Award,  i.  149. 
Awm,  i.  150. 
Ayant  cause,  i.  150. 
Ayuntamiento,  i.  150. 

B. 

Bad  title,  ii.  590. 
Bachelor,  i.  150. 
Back-bond,  i.  150. 
water,  i.  150. 
Backing,  i.  150. 
Backside,  i.  150. 
Badge,  i.  150. 
Baggage,  i.  150. 

no  import  duty  on,  i.  150. 
Bail,  i.  151. 

civil,  i.  151. 

common,  i.  151,  249. 
special,  i.  151,  ii.  538. 
above,  i.  40,  152,  164. 
below,  i.  40,  152,  164. 
criminal,  i.  152. 
in  equity,  ii.  207. 
bond,  i.  153. 

Siece,  i.  153. 
ischarged  bv  act  of  God,  i.  63. 
when  fixed,  l.  529. 
party  cannot  be  held  twice  to,  il.  79. 
commissioner  of,  i.  246. 


Bail,  when  to  be  taken,  i.  151 

amount  of,  how  fixed,  i.  151. 
Bailable  action,  i.  153. 
process,  i.  153. 
Bailee,  i.  153. 

duty  of,  i.  153. 
may  support  trespass,  i.  153. 
voluntary,  how  responsible,  ii.  211. 
Bailiff,  i.  154.       , 
Bailiwick,  i.  155. 
Bailment,  i.  154. 
Bailor,  i.  155. 
Bair-man,  i.  155. 
Bairn's  part,  i.  155. 
Balance,  in  commerce,  i.  155. 
sheet,  i.  155,  168. 
of  trade,  i.  155. 
Baliva,  i.  155. 
Balivo  amovendo,  i.  155. 
Ballastage,  i.  155. 
Ballot,  i.  155. 

box,  i.  155. 
Balnearii,  i.  155. 
Ban,  i.  156. 
Banc,  i.  156. 
Banco,  i.  156. 
Bandit,  i.  156. 
Bane,  i.  156. 
Banishment,  i.  156. 
Bank,  i.  156.    V.  Banks  ofRwers. 

when  bound  by  acts  of  cashier,  i.  209. 
account,  i.  48. 
book,  i.  156. 

note,  assignable  by  delivery,  i.  156. 
value  of,  after  payment,  ii.  438. 
when  considered  as  cash,  ii.  278. 
effect  of  payment  in  counterfeit,  ii. 

321. 
of  insolvent  bank,  payment  in,  ii. 

321. 
may  be  the  subject  of  a  donatio  mortis 

causa,  i.  445. 
when  tender  in,  is  good,  ii.  575. 
holder  of,  not  effected  by  fraud,  i.  156. 
stock,  i.  156. 
Banks  of  rivers,  i.  157,  ii.  646. 

joint  stock,  i.  673. 
Banker,  i.  156. 

at  faro,  i.  513. 
Banker's  note,  i.  156. 
Bankrupt,  i.  156. 
Bankruptcy,  i.  157 

act  of,  i.  63. 
who  to  sue  on,  ii.  288. 
Bannilus,  i.  157. 
Bans  of  matrimony,  i.  157. 
Bar  as  a  defence,  i.  157. 

in  personal  actions,  i.  158* 
real  actions,  i.  158. 
contracts,  i.  158. 
to  marriage,  ii.  109. 
common,  i.  249. 
fee,  i.  158. 
plea  in,  ii.  341. 
practice,  i.  158. 
genera]  plea  in,  ii.  341. 
special  plea  in,  ii.  341. 
a  former  penal  action  may  be  pleaded  in,  i. 

143. 
the,  i.  158. 
Barbican,  i.  158. 
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Barbicanage,  i.  158. 
Bargain  and  sale,  i.  158. 
Bargainee,  i.  158. 
Bargainor,  i.  158. 
Bargemen,  i.  158. 
Barleycorn,  i.  158* 
Barn,  i.  158. 
Baron,  i.  158. 

covert,  i.  350. 
Barons  of  the  exchequer,  i.  159. 
Rarrack,  i.  159. 
Barrator,  i.  159. 
Barratry,  crimes,  i.  159. 

maritime,  i.  159. 
Barrel,  i.  159 
Barren  money,  i.  159. 
Barrenness,  i.  159. 
Earrister  i.  159. 

ouster,  i.  159* 
inner,  i.  159. 
vacation,  i.  159. 
utter,  ii.  618. 
Barter,  i.  159,492. 

difference  between  sale  and,  i.  159,  ii.  493. 
Barton,  i.  160. 
Base,  i.  160. 

court,  i.  160. 
estate,  i.  160. 
fee,  i.  160. 
tenants,  i.  160. 
Basilica,  i.  160. 

Bastard,  i.  160.    V.  Natural  Children. 
in  Louisiana,  i.  161. 
eigne,].  161,459. 

who  entitled  to  custody  of,  ii.  318,  250. 
mother  bound  to  maintain,  ii.  250. 
legacy  to,  ii.  21. 
how  legitimated,  ii.  27. 
Bastardy,  i.  161. 

must  be  proved,  i.  44. 
Baston,  i.  161. 

Battel,  wager  of,  i.  161 ;  ii.  638. 
Battery,  i.  131,  161. 
what,  i.  162* 
how  justifiod,  i.  162. 
Batture,  i.  163. 
Bawdy  house,  i.  163,  194. 
Bay,  l.  163. 
Beach,  i.  163. 
Beacon,  i.  163. 
Beadle,  i.  163. 
Bear  date,  to,  i.  163. 
Bearer,  i.  163. 

note  payable  to,  i.  163. 
Bearers,  i.  163. 
Bearing  date,  i.  164. 

Beasts  of  the  plough,  not  distrainable,  i.  436. 
Beau  pleader,  i.  164. 
Bedel,  i.  164. 
Bees,  i.  164. 

are  ferae  naturae,  i.  164. 
Beggars,  i.  164. 
Behaviour,  i.  164. 

good,  L  563* 
Behoof,  i.  164. 
Belief,  i.  164. 

what  is  false,  ii.  90. 
Below,  i.  164. 

bail,  i.  152. 
Bench,  i.  165. 

warrant,  i.  165. 


Bench,  common,  i.  249. 
Bencher,  i.  165 
Benefice,  i.  165. 
Beneficia,  i.  165. 
Beneficial,  i.  165. 

interest,  i.  165. 
Beneficiary,  i.  165. 

heir,  i.  583. 
Beneficio  primo  ecclesiastico  habendo,  L  165. 
Beneficium  competentias,  i.  165. 
Benefit,  i.  165. 

of  cession,  i.  165. 
clergy,  i.  165. 
discussion,  i.  166. 
division,  i.  166. 
inventory,  i.  166,  583. 
Benevolence,  i.  166. 

contract  of,  i.  307. 
Bequeath,  to,  i.  166. 
Bequest,  i.  166. 

of  personal  estate,  not  restricted,  ii.  28. 
Besaile,i.  166. 
Best  evidence,  i.  166. 
Bestiality,  i.  195. 
Bet  may  be  withdrawn,  ii.  543. 
Betrothment,  i.  166. 
Better  equity,  i.  167. 
Betterments,  i.  167. 

difference  between  repairs  and,  i. 
167. 
Beyond  sea,  i.  167. 
Bias,  i.  167. 
Bid,  i.  167;  ii.  259. 

how  given,  i.  42. 
Bidder,  i.  167. 

best,  i.  585. 
highest,  i.  585. 
Biens,  i.  167;  ii.  464. 
Bigamus,  i.  168. 
Bigamy,  i.  168. 
Bilan,  i.  168. 
Bilateral  contract,  i.  168. 
Bilinguis,  i.  168. 
Bill,  i.  174,  179. 

of  adventure,  L  174. 
attainder,  i.  138,  174 
conformity,  i.  174. 
costs,  i.  174. 
credit,  i.  174. 
debt,  i.  174. 
exceptions,  i.  174. 

when  proper,  ii.  602. 
exchange,  i.  176. 

acceptance  of,  i.  42. 
accommodation,  i.  46. 
payable  to  bearer,  i.  163. 

fictitious   payee, 
176. 
differs  from  a  check,  i.  225. 
when  negotiable,  ii.  210. 
gross  adventure,  i.  179. 
health,  i.  179. 
indictment,  i.  179. 
lading,  i.  179 ;  ii.  426,  647. 
mortality,  i.  179. 
obligatory,  i.  179. 
of  pains  and  penalties,  i.  180. 
parcels,  i.  180. 
particulars,  i.  180. 
penal,  i.  180. 
of  privilege,  i.  180. 
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Bill  of  proof,  i.  180. 
rights,  i.  180. 
sale,  i.  180f 

grand,  i.  565. 
sight,  u  181. 
store,  L  181. 
suffirance,  i.  180. 
in  legislation,  i.  168. 

how  passed,  i.  272,  27$. 
chancery,  i.  168. 

form  of,  i.  168. 
original,  i.  169. 

praying  relief,  i.  169. 
not   praying  relief,  i. 
170. 
not  original,  i.  171. 
of  review,  i.  172. 
stating  part  of  a,  ii.  546. 
at  sight,  ii.  524. 
book,  i.  174. 

interest  payable  on  a,  i.  653. 
obligatory,  i.  193. 
payable,  i.  181. 
receivable,  i.  181. 
single,  i.  181. 
true,  i.  181. 
way,  ii.  647. 
Bills  vera,  i.  181. 
Binding  over,  i.  181. 

to  service,  i.  181. 
Bipartite,  i.  181. 
Birretum,  i.  181. 
Birth,  i.  181.    V.  Mitcarriage. 
register  of,  ii.  436. 
what  is  the  time  of,  i.  629. 
proved  by  hearsay,  i.  582. 
Bisaile,  i.  166,  181.    V.  Grandfather. 
Bishop,  i.  182. 
Bishop's  court,  i.  182. 
Bishopries:,  i.  182. 
Bissextile,  i.  182. 
Black  act,  i.  182. 

book  of  the  admiralty,  i.  182. 
exchequer,  i.  182. 
mail,  i.  182. 
Blanch,  firmes,  L  182. 
Blank,  i.  182. 

bar,  i.  183. 

indorsement,  i.  183,  626. 
in  a  will,  ii.  26. 
when  to  be  filled  up,  ii.  257. 
note  signed  in,  i.  207. 
Blasphemy,  i.  183. 
Blind  man,  powers  of,  i.  183. 

testator,  will  must  be  read  to,  ii.  422. 
Blockade,  i.  183.    V.  War. 
Blood,  i.  184. 

whole,  i.  184;  ii.  650. 
half,  i.  185. 
Blotter,  i.  185.    Y.  Original  entry. 
Board,  i.  185. 

of  civil  authority,  i.  185. 
Boarder,  goods  of  a,  not  distrainable,  i.  435. 

at  an  inn,  not  a  guest,  i.  572 
Bockland,  i.  185. 
Body,  i.  185. 
Body  politic,  i.  185. 
Boilary,  i.  185. 
Bona,  l.  185. 

fide,  i.  185. 
gesture,  i.  185. 


Bona  mobilia,  i.  185. 
notabilia,  i.  185. 
peritura,  i.  185. 
vacantia,  i.  186. 
waviata.  i.  186. 
Bond,  i.  186,  ii.  254. 

how  to  be  signed,  ii.  257. 

effect  of  blank  in  a,  ii.  257  < 

may  be  subject  of  a  gift  mortis  canst,  L 

444. 
tenant,  i.  187. 
Bondage,  i.  187. 
Bonis  non  amovendis,  1.  187. 
Bono  et  malo,  i.  187. 
Bonus,  i.  187. 
Book,  i.  187. 

land,  L  187. 

a  single  sheet  is  a,  ii.  194. 
of  original   entries,   when  evidence,    n- 
273. 
Books  of  commerce,  i.  187. 
Booty,  i.  187;  ii.  384 

difference  between  prize  and,  i.  187. 
Borough,  i.  187. 

English,  i.  187. 
Borrower,  i.  187. 
Boscage,  i.  188. 
Bote,  l.  188. 

God,  i.  562. 
Boteless,  i.  188. 
Bottomry,  i.  188. 

differs  from  loan,  i.  188. 
Bought  note,  i.  188. 
Bound  bailiff,  i.  189. 
Boundary,  i.  42,  189. 

established  by  monuments,  ii.  188. 
proved  by  hearsay,  i.  582. 
Bounty,  i.  189. 
Bovata  terns,  i.  190. 
Branch  of  family,  i.  190.    V.  Branches. 

trees,  i.  190. 
Branches  of  trees,  who  may  cut,  i.  19, 190. 

ownership  of,  ii.  600. 
Brand  on  criminals,  i.  190. 
Brandy,  i.  190. 
Breach,  i.  190,  191. 

of  contract,  i.  190 
how  laid  in  declaration,  i.  190. 
of  prison,  i.  190. 
the  peace,  i.  190. 
trust,  i.  190. 

differs  from  larceny,  i.  190. 
of  promise  of  marriage,  ii.  Ill,  392. 
Breaking,  i.  191. 

into  a  hquse,  constructive,  i.  191,  999. 
doors,  i.  191,446. 

required  to  constitute  burglary,  i.  191. 
Breath,  i.  192. 

sign  of  life,  i.  192. 
Bremen,  value  of  the  thaler  of,  ii.  585. 
Brephotrophi,  i.  192. 
Breve,  i.  192 

kinds  of,  i.  192. 
de  recto,  i.  192. 
testatum,  i.  192 
Brevia,  L  192 

anticipantia,  i.  192. 
formats,  i.  192. 
judicialia,  i.  192 
magistralia,  i.  192. 
Brevibus  et  rotulis  liberandis,  i.  192. 
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Breviarium,  i.  193* 
Bribe,  i.  192. 
Bribery,  i.  193. 
Bribour,  i.  193. 
Bridge,  i.  193. 

public,  i.  193. 
private,  i.  193. 
Bridgman,  Laura,  a  girl,  deaf,  dumb  and  blind,  i. 

598. 
Brief,  ecclesiastical,  i.  193,  195. 
of  a  cause,  i.  193. 
title,  i.  193. 
Bringing  money  into  court,  i.  193. 
Bris,  ii.  204. 
British  patents,  ii.  315. 

to  whom  granted,  ii.  315. 
kinds  of,  ii.  315. 
length  of  time  of,  ii.  316. 
cost  of,  ii.  316. 
Brocage,  i.  194. 
Brokerage,  i.  194. 
Brokers,  i.  194. 
Brothels,  i.  194. 
'    Brother,  i.  194. 

germain,  i.  194. 
uterine,  ii.  618. 
in-law,  i.  194. 
Bruise,  i.  195. 
Bubble  act,  i.  195. 
Buggery,  i.  195. 
Building,  i.  195. 

when  personal  property,  u.  4. 
deviation  in  contracts  for,  i.  418. 
Bulk,  i.  195;  ii.  496. 
Bulky  articles,  how  delivered,  i.  398. 

tendered,  ii.  575. 
Bull,  i.  195. 
Bulletin,  i.  195. 
Bullion,  i.  195. 
Buoy,  i.  195. 

Burden  of  proof,  i.  195;  ii.  266. 
Bureau,  i.  195. 
Bureaucracy,  i.  195. 
Burgage,  i.  196. 
Burgess,  i.  196. 
Burgh,  i.  196. 
Burglar,  i.  196. 
Burglariously,  i.  196. 
Burglary,  i.  196. 
Burgomaster,  i.  197. 
Burial,  i.  196. 
Burning,  i.  197. 
Burring  ground,  i.  196 
Bushel,  English,  i.  196 

in  the  several  states,  i.  197. 
Business  hours,  i.  197. 
Bust,  patent  for,  ii.  305. 
Butt,  l.  197. 

Butts  and  Bounds,  i.  197. 
Buy,  to,  i.  197. 
Buyer,  i.  197. 
Buying  of  titles,  i.  197. 
By  estimation,  i.  198. 

sale,  i.  198. 
By-laws,  i.  198. 
By  the  bye,  i.  198. 


C. 


Caballeria,  i.  198. 
Cabinet,  i.  198. 
Cadastre,  i.  198. 


Cadet,  i.  198. 

Cadi,  i.  199. 

Calatis  committiis,  ii.  581. 

Calender,  i.  199. 

month,  ii.  188. 
Calends,  i.  596. 
California,  i.  199. 
Calling  the  plaintiff,  i.  199. 
Calumniator,  i.  199. 
Cambist,  i.  199. 
Camera  stellate,  i.  199. 
Campartum,  i.  199. 
Canal,  i.  199. 
Cancellaria  curia,  i.  200. 
Cancellation,  i.  200. 
Candidate,  i.  200. 
Cannon  shot,  i.  200. 
Canon,  i.  200. 

law,  force  of,  ii.  535. 
Canonical  purgation,  ii.  405. 
Canonist,  i.  200. 
Capacity,  i.  200. 

personal  laws  regulate,  i.  201. 
Capax  doli,  L  201. 
Cape,  i.  201. 

grand,  i.  201,  565. 
petit,  i.  201. 
Capers,  i.  201. 
Capias,  i.  201. 

ad  audiendum  judicium,  i.  201 
computandum,  i.  201. 
respondendum,  i.  201. 
satisfaciendum,  i.  201. 
pro  fine,  i.  202. 
utlagatum,  i.  202. 
in  withernam,  i.  202. 
Capiatur,  i.  202. 

judgment  of,  i.  680. 
Capita,  i.  202. 
Capital,  commercial,  i.  203. 
crime,  i.  203. 
punishment,  i.  203. 
Capitation,  i.  204. 
Capite,  i.  204. 
Capitularies,  i.  204. 
Capitulation,  war,  i.  204. 

civil  law,  i.  204. 
Captain,  i.  204. 

rights  of,  i.  204. 
duties  of,  i.  204. 
responsibility  of,  i.  204. 
Captation,  i.  205. 
Captator,  i.  205. 
Caption,  i.  205. 
Captive,  i.  205. 
Captor,  i.  205. 

to  what  entitled,  ii.  258. 
Capture,  i.  205. 
Caput  lupinum,  i.  206. 
Carat,  i.  206. 
Carcan,  i.  206. 
Cardinal,  i.  206. 
Cards,  i.  206. 
Cargo,  i.  206. 

Carnal  knowledge,  i.  206 ;  ii.  420.    V.  Rape. 
Carnally  knew,  i.  206. 
Carriers,  i  206.    V.  Common  Carrier*. 
common,  i.  249 
damages  against,  i.  336. 
not  liable  for  remote  cause  of  loss,  i.  211. 
Carrying  away,  i.  206.    V.  Larceny. 
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Carrying  away,  what  required  to  make  larceny, 

11.  6 
Cart  bote,  i.  207. 
Carte  blanche,  i.  207. 
Cartel,  i.  207. 

ship,  i;  207. 
Cartmen,  i.  207. 
Case  or  action,  i.  207. 
a  remedy,  i.  207. 
trespass  on  the,  i.  207. 
stated,  i.  208. 

judgment  in  an  action  on  the,  i.  677. 
Cash,  i.  208. 

fcrice,  i.  208. 

book,  i.  208. 

Cashier,  an  officer,  i.  209. 

a  punishment,  i.  209. 
Cassation,  i.  209. 
Cassetur  breve,  i.  209. 

judgment  of,  i.  677. 
Castigatory,  i.  209. 
Casting  vote,  i.  209. 
Castration,  i.  209. 
Casu  proviso,  i.  209. 
Casual,  i.  210. 

ejector,  i.  210. 
condition,  i.  264. 
Casus  Foederis,  i.  210. 
fortuitus,  i.  210. 
omissus,  i.  210. 
Catching  bargain,  i.  210. 
Catchpole,  i.  210. 
Causa  matrimonii  praelocuti,  i.  210. 
Cause,  i.  210.     V.  Consideration, 
in  civil  law,  i.  210. 
contracts,  i.  211. 
torts,  i.  211. 
crimes,  i.  211. 
pleading,  i.  211. 
practice,  i.  211. 
of  action,  i.  211.        ' 
Cautio  pro  expensis,  i.  211. 
Caution,  i.  211. 

juratory,  i.  212. 
Cautioner,  i.  212. 
Caveat,  i.  212. 

emptor,  i.  212. 
effect  of,  ii.  305 
Cavil,  i.  212. 

Ceesarian  operation,  i.  212. 
Cseterorum,  i.  212. 
Cede,  i.  212. 
Cedent,  i  212. 
Celebration,  i.  213 
Cell,  i.  213. 
Cenotaph,  i.  213. 
Census,  i.  213. 
Cent,  i.  213. 
Centime,  i.  213. 
Centum  viri,  i.  213. 
Century,  i.  213.    V.  Hundred. 
Cepi,  i.  213. 

corpus,  i.  213. 
return  of,  i.  201. 
Cepit,  i.  213. 

et  abduxit,  i.  213. 

asportavit,  i.  213. 
in  alio  loco,  i.  213. 
Certain  contract,  i.  307. 
Certainty,  i.  213. 

in  contracts,  i.  213. 


Certainty  in  pleading,  i.  214 

kinds  of,  i.  214. 
Certificate  of  a  court,  i.  214. 
judge's,  i.  214. 
attorney's,  i.  215. 
of  assise,  i.  215. 
trial  by,  ii.  603. 
Certification,  i.  215. 
Certiorari,  i.  215. 

bill  of,  i.  170. 
Cessavit,  i.  215. 
Cesset  executio,  i.  215. 
processus,  i.  215. 
Cessio  bonorum,  i.  215. 
Cession,  i.  216. 

civil  law,  i.  216 
contracts,  i.  216. 
ecclesiastical,  i.  216. 
Cestui,  i.  216. 

que  trust,  i.  216. 
use,  i.  216. 
vie,  i.  216. 
Chafewax,  i.  216. 
Chaffers,  i.  216. 
Chairman,  i.  216. 
Chaldron,  i.  216. 
Challenge,  i.  216 

to  the  favor,  i.  513. 
of  a  juror,  i.  216. 
to  fight  a  duel,  i.  216. 
Chamber,  i.  218. 

when  considered  a  dwelling-house,  i. 

218,  591. 
when  an  assembly,  i.  218. 
of  commerce,  i.  218. 
Chambers,  practice,  i.  218. 
Cham  part,  i.  218. 
Champertor,  i.  218. 
Champerty,  i.  218. 

differs  from  maintenance,  i.  218. 
Champion,  i.  218. 
Chance,  i.  219.    V.  Occident. 

medley,  i.  219. 
Chancellor,  origin  of  office  of,  i.  219. 
office  of,  i.  219. 
vice,  ii.  627. 
Chancery,  i.  219. 
Change,  contract  of,  i.  221. 

ticket,  i.  221. 
Chaplain,  i.  221. 
Chapman,  i.  221. 
Chapter,  ecclesiastical,  i.  221. 
Character,  i.  221. 

when  evidence  may  be  given  of,  i.  221  • 
of  plaintiff,  when  to  be  impeached,  i. 
221. 
witness,  when  to  be  impeached,  i. 
222. 
Charge  to  a  jury,  i.  222. 
a  burden,  i.  222. 

commission,  222. 
an  obligation,  i.  222. 
Charge  dea  affaires,  i.  222 ;  ii.  167. 
Charger,  i.  223. 
Charges,  i.  223. 
Charity,  i.  223. 
Cbarre  of  lead,  i.  223. 
Charta,  i.  223. 

chyrographata  vel  communis,  i.  223. 
de  una  parte,  i.  223,  387. 
Charter,  i.  223. 
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Charter   differs  from  a  constitution,  i.  223. 
of  a  vessel,  i.  223. 
land,  i.  223. 
party,  i.  223. 
Chartered  ship,  i.  224. 
Chartis  reddendis,  i.  224. 
Chase,  i.  224. 
Chastity,  i.  224. 

solicitation  of,  when  indictable,  i.  224. 
Chattels,  personal,  i.  224. 
real,  i.  224,  563. 
Cheat,  requisites  of,  i.  224 ;  ii.  568. 
Check,  i.  225. 

to  whom  payable,  i.  225. 

differs  from  bill  of  exchange,  i.  225. 

memorandum,  i.  225. 

effect  of  payment  by,  i.  225. 

gift  of,  i.  225. 
may  be  the  subject  of  a  donatio  mortis 

causa,  i.  445. 
when  tender  of,  good,  i.  225. 
to  be  protested,  ii.  275. 
a  sufficient  tender,  ii.  575. 
book,  i.  225. 
Chemistry,  use  of,  i.  225. 
Chevisance,  i.  225. 
Chief,  i.  225. 

clerk  in  the  department  of  state,  i.  225. 
justice,  i.  226. 
justiciary,  i.  226. 
evidence  in,  i.  613. 
Child,  i.  226.    V.  Children. 

bound  to  obey  his  parents,  ii.  254. 
in  ventre  sa  mere,  rights  of,  i.  616,  654. 
when  entitled  to  interest  on  legacy,  i.  654. 
bed  madness,  i.  458. 
Childishness,  i.  226. 
Children,  how  divided,  i.  226. 
legitimate,  i.  226. 
illegitimate,  i.  226. 
natural,  i.  226 ;  ii.  200 
grand  children,  when  considered  as,  i. 

226. 
posthumous,  i.  226. 

now  far  liable  to  paternal  power,  ii.  318. 
how  long  so  liable,  ii.  318. 
father  bound  to  support  his,  i.  514. 
right  of  father  to  wages  of,  i.  514. 
cruelty  to,  i.  356. 
when  of  discretion,  i.  429. 
legacy  to,  ii.  20. 

natural,  ii.  21. 
of  naturalized  citizens,  when  citizens, 

ii.  202. 
born  out  of  U.  S.,  when  they  are  citizens, 

ii.  202. 
of  deceased  applicant  for  naturalization 
to  be  citizens,  ii.  202. 
Chimin,  i.  226.     V.  Highways. 
Chinese  interest,  what,  i.  226,  656. 
Chips,  i.  513. 
Chirograph,  i.  226. 
Chirographer,  i.  227. 
Chivalry,  i.  227. 
Choice,  i.  227. 
Chose,  i.  227. 

in  action,  i.  227. 
possession,  i.  227. 

when  not  assignable,  i.  227 ; 
ii.  210. 
Christianity,  i.  227.     V.  Blasphemy. 


Christianity,  blasphemy  against,  i.  183. 
Church,  i.  227. 

warden,  i.  228. 

disturbance  of,  punished,  i.  162,  385. 
messuage  includes  a,  ii.  158. 
Cinque  ports,  i.  228. 
Cipher,  i.  228.     V.  Figures. 
Circuity  of  action,  i.  228. 
Circuit  court,  i.  228,  331. 

jurisdiction  as  to  consuls,  i.  301. 
may  issue  mandamus,  ii.  100. 
Circuits,  i.  228. 
Circulating  medium,  i.  228. 
Circumduction,  i.  228. 
Circumstances,  force  of,  i.  228. 
Circumstantial  evidence,  force  of,  i.  623. 

dangers  of,  i.  623. 
Circumstandibus,  i.  230. 
Circumvention,  i.  230. 
Citatio  ad  reassumendam  causam,  i.  230. 
Citation,  i.  230. 

of  authorities,  i.  230 
Citizen,  i.  231. 

may  expatriate  himself,  i.  501. 
sue  in  U.  S.  courts,  i.  335. 
person  born  out  of  U.  S.  when  a,  ii.  199. 
native,  when  a,  i.  633. 
not  a,  633. 
City,  i.  231. 
Civil,  i.  231. 

bail,  i.  151. 
action,  i.  232. 
commotion,  i.  232. 
death,  i.  232,  377. 
fruits,  i.  550. 
law,  i.  232 ;  ii.  8. 
liberty,  ii.  44. 
list,  i.  232. 

obligation,  i.  232 ;  ii.  254* 
officer,  i.  232 ;  ii.  259. 
remedy,  i.  232. 
rights,  ii.  484. 
state,  i.  232. 

interruption  of  a  prescription,  i.  661. 
Civilian,  i.  232. 
Civiliter,  i.  232. 

mortuus,  i.  232. 
Claim,  i.  233. 

mechanics,  i.  233. 
continual,  i.  233,  303. 
of  conusance,  i.  233,  310. 
non,  ii.  234. 
Claimant,  i.  233. 
Clandestine,  i.  233. 

act,  i  233 
marriage,  i.  233. 
Clarendon,  i.  233. 
Class,  i.  233. 

legacy  to  a,  i.  233 ;  ii.  20,  24 
Blander  of  a,  i.  233. 
Clause,  i.  233. 

how  construed,  i.  233. 
Clausum  fregit,  trespass  quare,  i.  233. 
Clearance,  i.  234.    V.  Ship's  papers. 
Clearing  house,  i.  234. 
Clemency,  i.  234.    V.  Pardon. 
Clementines,  i.  234. 
Clergy,  i.  234. 

benefit  of,  i.  165. 
Clerical  error,  i.  235. 
Clerk,  commercial,  i.  235. 
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Clerk  of  a  court,  i.  335. 

ecclesiastical,  i.  235. 
Client,  i.  235. 
Close,  i.  235. 

rolls,  i.  235. 
letters,  ii.  33. 
Closed  doors,  i.  235. 
Club,  i.  235. 

how  far  members  of,  are  responsible,  i.  235. 
Co.  i.  236. 
Coadjutor,  i.  236. 
Coal  note,*.  236. 
Coalition,  i.  236.    V.  Conspiracy. 
Coast,  i.  236. 
Co-assignee,  i.  236. 
administrator,  i.  236. 
defendant,  i.  238. 
executor,  i.  236,  239. 
heir,  i.  240,  584. 
heiress,  i.  240,  584. 
Cocket,  i.  236. 
Cockettum,  i.  236. 
Code,  i.  236. 

the  French,  i.  236. 

civil,  i.  236. 

Je  procedure  civille,  i.  236. 

commerce,  i.  236. 
destruction  criminelle,  i.  236. 

gjnal,  i.  236. 
enri,  i.  237. 
Justinian,  i.  237 
of  Louisiana,  i.  237. 
Napoleon,  i.  237. 
Papirian,  i.  237. 
Prussian,  i.  237. 
Theodosian,  i.  238. 
Codex,  i.  238. 
Codicil,  i.  238. 
Coercion,  i.  238.    V.  Duress. 
Cognation,  i.  239.    V.  Kindred. 
Cognati,  i.  239. 
Cognizance,  i.  239. 

of  pleas,  i.  239. 
Cognisee,  i.  239. 
Cognisor,  i.  239. 

Cognitionibus  admittendis,  i.  239. 
Cognomen,  i.  239.    V.  Nauru* 
Cognovit,  i.  239.    V.  Warrant  of  attorney. 
Cohabitation,  i.  239.    V.  Marriage, 

contract  for,  i.  348 ;  ii.  370. 
Coif,  i.  240. 
Coin,  i.  240. 

value  of,  ii.  182. 

foreign,  i.  536. 
possession  of,  is  evidence  of  ownership,  ii. 
591. 
Collateral,  i.  240. 

assurance,  i.  240. 
covenant,  i.  348. 
facts,  i.  240. 
heir,  i.  583. 

issue,  i.  240.    V.  Kindred. 
kinsman,  i.  240. 
security,  i.  240. 
warranty,  i.  240 ;  ii.  642. 
promise,  i.  570. 
Collatio,  bonorum,  i.  241. 
Collation,  i.  241,  590.    V   Hotchpot 
ecclesiastical,  i.  241. 
in  practice,  i.  241. 
of  seals,  i.  241. 


Collector,  i.  241. 

of  customs,  i.  241. 
College,  L  241. 
Collision,  i.  241. 
Collistrigium,  i  242. 
Collocation,  i.  242.    V.  J&ssets. 
Colloquium,  i.  242. 
Collusion,  i.  242. 
Colonel,  i.  242. 
Colony,  i.  242. 
Color,  express,  i.  242. 
implied,  i.  243. 
of  office,  i.  244. 
Colt,  i.  244. 

Columbia,  district  of,  i.  438. 
Combat,  i.  244. 
Combination,  i.  244. 
Combustio  domorum,  i.  244. 
Comes,  in  pleading,  i.  244. 

an  officer,  i.  244. 
Comitatus,  i.  244. 

Comity,  i.  244.    V.  Conflict  of  2mm. 
Comites,  i.  244. 
Command,  i.  244. 
Commencement  of  action,  i.  245. 

suit,  ii.  79. 
declaration,  i.  382. 
Commendam,  i.  245. 
Commendatory,  i.  245. 
Commendation,  i.  245. 
Commendators,  i.  245. 
Commerce,  i.  245. 

congress  may  regulate,  i.  245. 
chamber,  i.  218. 
Commercial  partnership,  ii.  295. 
Commissariate,  i,  245. 
Commissary,  i.  245. 
Commission,  in  contracts,  i.  246. 
to  an  officer,  i.  246. 
of  an  offence,  i.  246. 
to  take  depositions,  i.  246. 
of  rebellion,  i.  246 ;  ii.  424. 

lunacy,  i.  246. 
rebellion,  i.  246. 
merchant,  i.  246. 
to  an  agent,  i.  246. 
on  profits,  effects  of  receiving,  ii  390. 
Commissioner,  i.  246. 

of  bail,  i.  246. 
patents,  i.  246. 

appointment  of,  i.  246 ; 

ii.  317. 
duties  of,  ii.  317. 
to  decide  on  appeals, 
ii.  317. 
sewers,  i.  246. 
Commissions,  i.  246. 

agent  entitled  to,  i.  85. 
Commit  to,  i.  247. 
Commitment,  i.  247.    V.  MitHmns. 
Committee,  i.  247. 
Committitur,  i.  248. 
Commixtion,  i.  248. 
Commodate,  i.  248. 
Commodatum,  i.  248. 
Common,  i.  248.    V.  Commons* 
appendant,  i.  249. 
appurtetant,  i.  249. 
assurances,  i.  249. 
bail,  i.  151,  249. 
bar,  i.  249. 
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Common  bench,  i.  249. 

carrier,  i.  150,  249. 

in  New  York,  i.  249. 
Louisiana,  i.  250. 

council,  i.  252. 

counts,  i.  252. 

of  estovers,  i.  248.    V.  Estovers. 

fishery,  i.  252,  528. 

in  gross,  i.  248. 

highway,  i.  252. 

informer,  i.  252. 

injunction,  i.  634. 

intent,  i.  214,  252. 

issue,  i.  669. 

law,  i.  252;  ii.  9. 

sources  of,  ii.  535. 

nuisance,  i.  252. 

of  pasture,  i.  248. 

piscary,  i.  248.    V.  Fishery. 

pleas,  court  of,  i.  249,  252,  326. 

recovery,  i.  252;  ii.  431. 

scold,  i.  252. 

seal,  i.  252. 

sense,  i.  252. 

tenant  in,  i.  253 ;  ii.  575. 

traverse,  i.  253. 

of  turbary,  i.  248. 

voucher,  i.  253. 
Commonalty,  i.  253. 
Commoner,  i.  253. 
Commons,  i.  253. 

house  of,  i.  591. 
Commonwealth,  i.  253. 
Commorancy,  i.  253. 
Commorant,  i.  253. 
Commorientes,  i.  253.    V.  Survivor. 
Commotion,  civil,  i.  232. 
Communication,  i.  253. 
Communings,  i.  253.    V.  Pourparler 
Communio  bonorum,  i.  253 ;  ii.  412. 
Community,  i.  253. 
Commutation,  i.  254. 
Commutative  contract,  i.  254,  306. 

justice,  i.  254,  686. 
Commute,  to,  i.  254. 
Compact,  i.  254.     V.  Agreement, 
Companion,  i.  254. 
Companions,  i.  254. 
Company,  i.  254. 

Comparison  of  handwriting,  i.  255. 
Compass,  to,  i.  255.    V.  Treason. 
Compatibility,  i.  255. 
Compensatio  criminis,  i.  255. 
Compensation,  in  chancery,  i.  255. 

contracts,  i.  255. 
the  civil  law,  i.  255.    V.  Sit-off. 
criminal,  i.  256. 
remedy,  i.  256. 
Comperuit  ad  diem,  i.  256. 
Competency,  i.  256. 
Competent  witness,  i.  256. 
Competitors,  i.  256. 
Compilation,  i.  256. 
Complainant,  i.  256. 
Complaint,  i.  256. 
Compos  mentis,  i.  257. 
Composition,  i.  257. 

of  matter,  i.  257. 
Compound  interest,  i.  100,  257,  655. 
Compounder,  i.  257. 
Compounding  a  felony,  i.  257. 


Compromise,  i.  257. 

by  principal  discharges  surety,  ii 
564. 
Compromissarius,  i.  257. 
Comptrollers,  i.  257. 

Compulsion,  i.  258.    V.  Coercion;  Duress. 
Compulsory  partition,  ii.  291. 
Compurgator,  i.  258. 
Computation,  i.  259. 

of  interest,  i.  656. 
Concealed  arms,  when  lawful,  i.  120. 
Concealment,  how  far  fraudulent,  i.  259. 
Concessi,  i.  259. 
Concession,  i.  260. 
Concessimus,  i.  260. 
Concessor,  i.  260. 
Concillium,  i.  260. 

regis,  i.  260. 
Conclave,  i.  260. 

Conclusion,  in  addressing  a  jury,  i.  260. 
as  a  bar,  i.  260. 
to  the  country,  i.  260. 
of  declaration,  i.  382. 
Conclusive,  i.  260. 

evidence,  i.  260, 489. 
Conclusum,  i.  260. 
Concord,  i.  260. 

of  a  fine,  i.  525. 
Concordats,  i.  261. 
Concubine,  i.  261. 
Concubinage,  i.  261. 
Concur,  to,  i.  261. 
Concurrence,  i.  261. 
Concurrent,  i.  261. 

covenant,  i.  347. 
jurisdiction,  i.  683. 
Concussion,  l.  261. 
Condedit,  i.  261. 
Condelegates,  i.  261. 
Condemnation,  i.  261. 

of  a  prize,  i.  261. 
in  the  civil  law,  i.  261. 
Condictio  indebiti,  i.  261. 
Condiction,  i.  261. 
Condition,  i.  261. 

express,  i.  262. 
implied,  i.  262. 
lawful,  i.  262. 
unlawful,  i.  263. 
precedent,  i.  263. 
subsequent,  i.  263. 
possible,  i.  263. 
impossible,  i.  263,  611. 
positive,  i.  263. 
negative,  i.  263. 
copulative,  i.  263. 
disjunctive,  i.  263. 
consistent,  i.  263. 
repugnant,  i.  263. 
resolutory,  i.  263. 
suspensive,  i.  264. 
potestative,  i.  264. 
casual,  i.  264. 
mixt,  i.  264. 
of  persons,  i.  264. 

sales,  i.  264. 
estates  upon,  i.  481. 
when  and  where  to  be  performed,  i. 
186. 
Conditional  delivery,  i.  396. 
fee,  i.  516. 


686 


INDEX. 


Conditional  indorsement,  i.  626. 
legacy,  ii.  19. 
obligation,  i.  264;  ii.  255. 
pardon,  ii.  279. 
sale,  ii.  190,  495. 
Condonation,  i.  264. 
Conduct,  i.  265. 

money,  i.  265. 
Conductor  opera  rum,  i.  265. 
Confederacy  of  states,  i.  265. 
criminal,  i.  265. 
equity  pleading,  i.  265. 
Confederation,  i.  265. 

articles  of,  i.  125. 
Conference,  i.  %65, 
Confession,  i.  266. 

and  avoidance,  i.  266. 
when  invalid,  i.  627. 
judgment  by,  i.  677. 
Confessor,  i.  267. 

whether  bound  to  testify,  i.  267 ;  ii.  661. 
Confidential  communication,  i.  267. 
Confirmatio  chartorum,  i.  268. 
Confirmation,  i.  268. 
Confirmee,  i.  268. 
Confirmor,  i.  268. 
Confiscation,  i.  268. 
Conflict,  i.  269. 

of  jurisdiction,  i.  269. 
laws,  i.  244,  269. 
Conformity,  bill  of,  i.  174. 
Confrontation,  i.  270. 
Confusion,  i.  270. 

of  goods,  i.  40,  45,  70,  248,  270.     V. 
Comrrrixtian, 
rights,  i.  270.    V.  Merger* 
Conge  i.  271. 
Congeable,  i.  271. 
Congregation,  i.  271. 
Congress,  i.  271. 

may  regulate  commerce,  i.  245. 

pass  laws  necessary  and  proper, 
ii.  208. 
in  medical  jurisprudence,  i.  273. 
Congressmen  have  liberty  of  speech,  i.  272. 
not  to  be  arrested,  i.  122,  272. 
cannot  take  public  contract,  ii.  154. 
mileage  to,  ii.  163. 
Conjecture,  i.  273. 
Conjoints,  i.  273. 
Conjugal,  i.  273. 
Conjunctive,  i.  273. 
Conjuration,  i.  273. 
Connecticut,  government,  u  274. 

acknowledgment  of  deeds,  i.  52. 
letters  testamentary  in,  ii.  35. 
limitation  of  actions,  ii.  52. 
Connivance,  i.  274. 
Conquest  or  purchase,  i.  274. 
of  a  country,  i.  275. 
Conquets,  i.  275. 
Consanguine  brother,  i.  194. 
Consanguinity,  i.  275.    V.  Kindred. 
Conscience,  i.  276.    V.  Religion. 

court  of,  i.  326. 
Consensual,  i  276. 

contract,  i.  276. 

Consent,  i.  277.    V.  Assent. 

to  a  legacy,  i.  277. 

marriage,  i.  277. 
rale,  i.  277. 


Consent  to  a  sale,  what,  required,  ii.  494. 
Consequential  damages,  i.  278*    V.  Damage** 
Conservator,  i.  278. 
Consideratio  curia,  i.  278. 
Cpnsideration,  i.  278. 

kinds  of,  i.  278. 

in  assumpsit,  i.  136. 
contracts,  i.  307. 

forbearance  is  a  good,  L  534. 

good,  i.  563. 
Consideratum  est,  i.  279. 
Consignation,  i.  279. 
Consignee,  i.  279. 
Consignment,  i.  280. 
Consignor,  i.  280. 
Consilium,  i.  280. 
Consimili  casu,  i.  280. 
Consistent,  i.  280. 

condition,  i.  263. 
Consistory,  i.  280. 
Consolato  del  mare,  I),  i.  280. 
Consolidation,  i.  280. 

rule,  i.  281 
Consols,  British,  i.  281. 
Consort,  i.  281. 
Conspiracy,  i.  265,  281. 
Conspirators,  i.  282. 

evidence  of  acts  of,  i.  487. 
Constable,  i.  282. 

kinds  of,  i.  282. 
special,  ii.  538. 
Constable  wick,  i.  283. 
Constat,  i.  283. 
Constituent,  i.  283. 
Constituimus,  i.  283. 
Constitute,  to,  i  283. 
Constituted  authorities,  i.  28$. 
Constitution,  i.  283. 

ofU.  S.,  i.  283. 
authority  of,  ii.  534. 
Constitutional,  i.  284. 
Constitutor,  i.  285. 
Constraint,  i.  285. 
Construction,  i.  285,  659.    Y.  Interpretation. 

of  slander,  i.  614. 
Constructive,  i.  299,  547. 

{>resence,  i.  299 ;  ii.  379. 
arceny,  i.  299. 
breaking,  i.  191,299. 
notice-,  i.  299. 
annexation,  i.  299,  529. 
fraud,  i.  299,  547. 
escape,  i.  474. 
felony,  ii.  570. 
Consuctudines  feudorum,  i.  299. 
Consul,  i.  299. 

American,  i.  299. 
foreign,  i.  300. 
in  the  Levant,  L  301. 
vice,  ii.  627. 
Consultation,  i.  301. 

English  law,  i.  301. 
French  law,  i.  301. 
Consummate,  i.  301. 
Consummation  of  a  contract,  i.  301. 

marriage,  i.  301. 
Contagious  disorders  i.  302. 

exposing  a  person  with  a, 
punished,  l.  302;  ii.  248. 
Contempt,  i.  302. 
Contemporaneous  exposition,  i.  302. 
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Contentious  jurisdiction,  i.  302. 
Contestation,  i.  302. 
Contestatio  litis,  L  302. 
Context,  i.  302. 
Contingent,  i.  303. 

damages,  i.  303. 
estate,  i.  303. 
remainder,  i.  303. 
use,  i.  303. 
legacy,  ii.  18. 

interest  on,  i.  654. 
Continual  claim,  i.  233,  303. 
Continuance,  i.  303. 
Continuando,  i.  303. 
Continuing  guaranty,  i.  571. 

consideration,  i.  304. 
damages,  i.  304. 
Contraband,  i.  305. 

of  war,  i.  305. 
Contra,  i.  304. 

bonos  mores,  i.  304. 
formam  statuti,  i.  304. 
pacem,  i.  305. 
Contract,  i.  305. 

kinds  of,  i.  305. 

of  benevolence,  i.  307. 

certain,  i.  307. 

commutative,  i.  254,  306. 

literal,  ii.  70. 

executed,  i.  494. 

executory,  i.  494. 

reciprocal,  ii.  427. 

in  what  language,  ii.  5. 

how  made  by  letter,  ii.  30. 

error  in  making  a,  i.  474. 

under  seal,  how  altered  by  parol,  i.  95. 

contra  bonos  mores,  void,  i.  304,  606. 

consummation  of,  i.  301. 

personal,  i.  377. 

when  to  be  rescinded,  ii.  466. 

when  set  aside  for  fraud,  i.  546,  ii.  466. 

effect  of  death  on  a,  i.  377. 

synallagmatic,  ii.  568. 

hazardous,  i.  307,  580. 

unilateral,  ii.  612. 

joint,  i.  673. 
Contraction,  i.  307. 
Contractor,  i.  308. 
Contradiction,  i.  308. 
Contradictory  judgment,  i.  677. 
Contrafaction,  i.  308. 
Contravention,  u  308. 
Contrectation,  i.  308. 
Contrefacon,  i.  308. 
Contribution,  i.  308. 
Contributions,  i.  309.    V.  Taxet. 

average,  i.  147. 
Controllers,  i.  309. 
Controver,  i.  309. 
Controversy,  i.  309. 
Contubernium,  i.  309 
Contumacy,  i.  309.    V.  Outlawry* 
Contumax,  i.  309. 
Contusion,  i.  309. 
Conusance,  claim  of,  i.  310. 
Conusant,  i.  310. 
Conusor,  i.  310. 
Convene,  i.  310. 
Conventio,  i.  310. 
Convention,  a  contract,  i.  310. 
an  assembly,  i.  310* 


Convention,  judicial,  i.  681. 
Conventions,  ii.  599. 
Conventional  heir,  i.  583. 

mortgage,  ii.  190. 
Conversant,  i.  310. 
Conversion,  i.  310.    V.  Trover. 

in  equity,  i.  310.     V.  Money. 
of  goods,  effect  of,  i.  563. 
what  is  a,  by  a  hirer,  i.  587. 
Conveyance,  i.  311.    V.  Voluntary  conveyance. 
purchaser  to  pay  for,  i.  311. 
fraudulent,  i.  548 ;  ii.  636. 
of  vessels,  i.  311. 
Conveyancer,  i.  312. 
Convicium,  i.  312. 
Convict,  i.  312. 
Conviction,  i.  312. 
Convocation,  i.  312. 

court  of,  i.  326. 
Convoy, i  312. 

Co-obligor,  i.  313.    V.  Obligor;   Parties  to  con- 
tract*. 
Co-optation,  i.  313. 
partner,  i.  313. 
Cool  blood,  i.  313. 
Coparceners,  i.  313. 
Copartnership,  i.  313. 
Co-plaintiff,  i.  313. 
Copulative  term,  i.  313.    V.  Dujnnctive. 

condition,  i.  263. 
Copy,  i.  313.    V.  Evidence. 
right  i.  313. 

piracy  of,  ii.  338. 
for  what  obtained,  i.  187. 
not  violated  by  abridgment,  i.  41. 
Copyhold,  i.  317. 
Coram,  i.  317. 

non  judice,  suit,  ii.  627. 
Cord,  i.  317. 
Corn,  i.  317. 
Cornage,  i.  317. 
Cornet,  i.  317. 
Corody,  i.  317. 
Coroner,  i.  317. 
Corporal,  i.  318. 

touch,  i.  318;  ii.  550. 
Corporation,  i.  318. 

public,  n.  4;  i.  318. 
private,  n.  7;  i.  319. 
ecclesiastical,  n.  9 ;  i.  319. 
lay,  n.  10 ;  i.  319. 

civil,  n.  10;  i.  319. 
eleemosynary,  n.  11 ;  i.  319, 462. 
sole,  n.  13;  i.  319. 
aggregate,  n.  15;  i.  319. 
name  of9  ii.  197. 
members  admitted,  i.  74. 
expelled,  i.  503. 
majority  to  rule,  ii.  96. 
how  to  sue  and  be  sued,  ii.  289. 
may  sue  in  assumpsit,  i.  136. 
distrain,  i.  433. 
make  by-laws,  i.  198. 
Corporator,  i,  319. 

Corporeal  property,  i.  319;  ii.  394,  423. 
Corpse,  i.  319. 

protection  of,  i.  373. 
Corpus,  i.  320. 

comitatus,  i.  320. 
juris  civilis,  i.  320. 
cam  causa,  i.  320. 
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Corpus  delicti,  i.  320. 

juris  canonic i,  i.  330. 
Correction,  i.  320. 

right  of,  i.  162. 
of  children,  i.  514. 
seamen,  ii.  504. 
patent,  how  made,  ii*  309. 
house  of,  i.  591. 
Correlative,  i.  320. 
Corregidor,  i.  320. 
Correspondence,  i,  320.    V.  Letter. 
Corruption,  i.  321. 

of  blood,  i.  321. 
official,  i.  195. 
Corsned,  i.  321. 
Cortes,  i.  321* 
Cosenage,  i.  321. 
Cosmopolite,  i.  321* 
Costs,  i.  321. 

double,  i.  446. 
treble,  ii.  599. 
security  for,  ii.  508. 

in  actions  for  violation  of  copyright,  i.  316. 
bill  of,  i.  174. 
Cottage,  i.  322. 
Coochant,  i.  322. 
Council,  i.  322. 
Counsel,  i.  322. 

advice,  i.  322* 
an  officer,  i.  322. 
knowledge,  i.  322. 
duty  of,  towards  witness,  i.  378. 
to  speak  freely,  ii.  45. 
when  responsible  for  slander,  ii.  45. 
Counsellor,  i.  322. 

at  law,  i.  322. 
Count,  i.  322,  382. 

common,  i.  252. 

what  required  in  declaration,  i.  382* 
Counter,  i.  323. 

affidavit,  i.  323. 
security,  i.  323. 
Counterfeit,  i.  323. 

notes,  effect  of  payment  in,  ii.  321. 
Countermand,  i.  323. 
Counterpart,  i.  324. 
Counter  plea,  i.  324. 
Counters,  i.  324. 
Countersign,  i.  324. 
Country,  i.  324. 

conclusion  to  the,  i.  260. 
County,  i.  324. 

commissioners,  i.  324. 
Coupons,  i.  325. 
Courier,  i.  325. 
Course,  i.  325.    V.  Boundary. 
of  trade,  i.  825. 

the  voyage,  i.  325. 
free,  i.  548. 
Court,  i.  325. 

kinds  of,  i.  325. 
of  admiralty,  i.  326. 
arches,  i.  326. 
audience,  i.  326. 
common  pleas,  i.  326. 
conscience,  i.  326. 
convocation,  i.  326. 
Christian,  i.  326. 
exchequer,  i.  326. 
faculties,  i.  326. 
inquiry,  i.  327. 


Court  of  king's  bench,  i.  327. 
peculiars,  i.  327. 
record,  i.  327 ;  ii.  202. 
instance,  i.  326. 
martial,  i.  327. 
prise,  i.  327. 
supreme,  i.  327. 
circuit,  i-  331. 
bringing  money  into,  i.  193. 
may  punish  for  contempt,  i.  302. 
Courts  of  the  United  States,  i.  32S. 
central,  n.  8 ;  u  328. 

senate,  n.  9 ;  i.  328. 
supreme  court,  n.  13;  i.  328. 
local,  n.  38 ;  i.  333. 

district,  n.  104;  i.  338. 
circuit,  n.  39 ;  i.  333. 
Courtesy,  i.  344. 

of  England,  i.  344. 
Cousin,  i.  344* 
Covenant,  remedte*,  i.  344,  ii.  443. 

for  what,  lies,  n.  3,  i.  344. 
declaration  in,  n.  4,  i.  344. 
plea  in,  n.  5,  i.  345. 
judgment  in,  n.  6,  i.  345,  677. 
contract,  i.  345. 
requisites  of,  n.  4,  i.  345. 
must  be  by  deed,  n.  8,  i.  345. 
kinds  of,  n.  10,  i.  346. 
express,  n.  10,  i.  346. 
implied,  n.  11,  i.  346. 
real,  n.  12,  i.  346. 

Sersonal,  n.  14,  i.  346. 
ependent,  n.  16,  i.  347. 

concurrent,  n.  17,  i.  347. 

independent,  n.  IS,  i.  347. 

affirmative,  n.  19,  i-  347. 

negative,  n.  20,  i.  347. 

joint,  n.  21,  i.  347, 

several,  n.  22,  i.  348. 

executed,  n.  23,  i.  348. 

executory,  n.  24,  i.  348. 

obligatory,  n.  25,  i.  348. 

declaratory,  n.  26,  i.  348. 

principal,  n.  27,  i.  348. 

auxiliary,  n.  28,  i.  348. 

legal,  n.  29,  i.  348. 

illegal,  n.  30,  i.  348. 

disjunctive,  n.  31,  i.  348. 

collateral,  n.  32,  i.  348. 

not  to  sue,  i.  228,  348. 

for  quiet  enjoyment,  i.  349. 

to  stand  seised  to  uses,  i.  349. 

for  title,  i.  349. 
Covenantee,  i.  349. 
Covenantor,  i.  349. 
Covenants  performed,  i.  349. 
Coventry  act,  i.  349. 
Covert,  baron,  i.  350. 
Coverture,  i.  350. 

avoids  a  contract,  ii.  283. 
Covin,  i.  350. 
Cow,  i  350. 
Cowardice,  i.  350. 
Cranage,  i.  350. 
Crave,  to,  i.  350. 
Craven,  i.  350. 
Creance,  i.  350. 
Credence,  letters  of,  ii.  32. 
I  Credentials,  i.  350. 
I  Credibility,  i.  350. 


INDEX. 


680 


Credible  witness,  i.  351. 
Credit,  i.  351. 

letters  of,  ii.  32. 
sale  on,  ii.  5S7.    V.  8ali* 
Creditor,  i.  351  ii.  256. 

may  enter  to  make  a  demand,  i.  470. 
Creek,  i.  351. 
Cretion,  i.  352. 
Crew,  i.  352. 
Crib-biting,  i.  352. 
Crier,  i.  352. 
Crime,  i.  352. 

against  nature,  i.  353. 
capita],  i.  203. 
when  merged,  ii.  156. 
forfeiture  for,  i.  540. 
Crimen-  falsi,  i.  353,  628. 
Criminal,  i.  353. 

'    bail,  i.  152. 
challenges,  i.  2 li. 
conversation,  i.  353. 
entry,  i.  196. 

jurisdiction  of  supreme  court,  i.  328. 
law,  ii.  9. 
letters,  i.  352. 

when  to  be  surrendered,  i.  505. 
Criminaliter,  i.  353. 
Criminate,  to,  i.  353. 
Crimination,  i.  354. 
Criticism,  i.  354. 
Croft,  i.  354. 
Crop,  i.  354. 

who  is  entitled  to,  i.  465. 
Cropper,  i.  354. 
Cross,  a  mark,  i.  354. 
bill,  i.  354. 
examination,  i.  304. 
Crown,  i.  355. 

pleas  of  the,  i.  656* 
Cruelty,  i.  355;  ii.  492. 

to  wife,  n.  2,  i.  355. 
children,  n.  3,  i.  356. 
slaves,  n.  4,  i.  356. 
animals,  n.  4,  i.  356. 
Cruise,  i.  356. 
Cruiser,  i.  356. 
Cry  de  pays,  i.  356. 
Cryer,  i.  356. 
Cueillette,  i.  356. 
Cui  ante  devortium,  i.  356. 

in.  vita,  i.  356. 
Cul  de  sac,  i.  357 ;  ii.  587* 
Culpa,  i.  357. 
Culprit,  i.  357. 
Cum  testamento  annexo,  i.  357* 

peTtinentis,  L  357. 
Cumulative,  i.  357 

legacy,  i.  357.. 
Curate,  i.  357. 
Curator,  i.  357. 
Curatrix,  i.  357. 
Curatorship,  i.  357. 
Cure,  i.  358. 
Carfew,  i.  358. 
Curia,  i.  358. 

claudenda,  writ  de,  i.  358. 
advisare  vult,  i.  303,  358. 
regis,  i.  358. 
Cnriarty,  i.  358. 
Currency,  i.  358. 
Current,  i.  358. 

Vol.  n.— U  n 


Cursitor  baron,  i.  358, 
Curtesy,  i.  358. 

estate  by,  i.  478. 
Curtilage,  i.  358. 
Custody,  i  358. 
Custom,  i.  359. 

of  merchants,  i.  359c 

house,  i.  359. 
Customary  rights,  i.  359. 
Customs,  i.  359. 
Custos  rolutorum,  i.  359. 
Cut,  to,  i.  359. 
Cy  pres,  i.  359. 
Czar,  i.  360 
Czarina,  i.  360. 
Czarowitz.  i.  360* 

D. 

Dam,  i.  360. 

how  to  be  constructed,  i.  150. 
Damage,  i.  360.    V.  Damages. 
feasant,  i.  360. 

caused  by  vexatious  suit,  ii.  626. 
Damaged  goods,  i.  360. 

how  valued,  i.  360. 
Damages,  indemnity,  i.  360. 

measure  of,  n.  4,  i.  361. 

in  cases  of  eviction,  n.  5,  i.  361. 

carrier,  n.  6,  i.  361. 
for  tortious  acts,  n.  7,  i.  361. 
compensatory,  n.  9,  i.  361. 
vindictory,  n.  9,  i.  361* 
excessive,  i.  361. 
inadequate,  i.  362. 
on  bills  of  exchange,  i.  362. 

in  Alabama,  n.  3,  i.  362. 
Arkansas,  n.  5,  i.  362. 
Connecticut,  n.  7,  i.  362. 
Delaware,  n.  9,  i.  363. 
Georgia,  n.  10,  i.  363. 
Indiana,  n.  12,  i.  363. 
Kentucky,  n.  14,  i.  363. 
Louisiana,  n.  16,  i.  363. 
Maine,  n.  19,  i.  363. 
Maryland,  n.  21,  i.  364. 
Michigan,  n.  25,  i.  364* 
Missouri,  n.  30,  i.  364. 
New  Tork,  n.  32,  i.  364. 
Pennsylvania,  n.  33,  i.  365. 
Tennessee,  n.  35,  i.  365* 
double  or  treble,  i.  365. 
general,  i.  366. 
laying,  i.  866. 
liquidated,  i.  366* 
special,  i.  367. 
unliquidated,  i.  367. 
stipulated,  ii.  549. 
special,  ii.  538. 
contingent,  i.  302. 
how  assessed,  i.  132. 
laid  in  assumpsit,  i.  136. 
treble,  i.  365 ;  ii.  600. 
on  eviction,  i.  361,  484. 
Damnification,  i.  367. 
Damnify,  i.  367. 
Damnosa  haereditas,  i.  367. 
Damnum  absque  injuria,  i.  368. 

fatale,  i.  368* 
Dane  lage,  i*  368. 
Dangers  of  the  sea,  i.  868. 
I  Dan-ion,,  i.  368. 
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Darrien  continuance,  i.  368. 

seisin,  i.  368. 
Bate,  i.  368. 

how  to  be  stated,  i.  523. 
Datum,  i.  369. 

en  paieraent,  i.  369. 
Dative,  i.  369. 
Daughter,  i.  369 

in  law,  i.  369. 
nralier,  ii.  192. 
Day,  i.  S59,  369,  420.    V.  Day*, 
book,  i.  369. 
rule,  i.  369. 

time,  distress  must  be  in,  i.  436. 
no  fraction  in  a,  L  545. 
Days  in  bank,  L  369. 
of  grace,  i.  369. 

the  week,  i.  370. 
grand,  i.  565. 
working,  ii.  662 
Do,  i.  370. 

arbitratione  facts,  writ,  i.  370. 
bene  esse,  i.  370. 
bonis  propriis,  i.  370. 

non,  i.  370. 
contumace  capiendo,  i.  370. 
domo  reparanda,  i.  370. 
donis,  statute,  i.  370. 
facto,  i.  371,538. 

i'ure,  i.  372,  538. 
Lomine  replegiando,  i.  371* 
injuria,  i.  371. 

1'udaismo,  statute,  i.  371. 
unatico  inquirendo,  i.  372. 
medietate,  linguae,  i.  372. 
melioribus  damnis,  i.  372. 
mercatoribus,  i.  372. 
novi  operis  nuntiatione,  i.  372. 
novo,  i.  372. 
otio  ct  atia,  i.  372. 
partitione  fkcienda,  i.  372. 
proprietate  probanda,  i.  372. 
reparatione  facienda,  i.  373. 
retorno  habendo,  i.  373. 
quota  litis,  i.  372. 
son  tort,  i.  373, 497.    V.  Executor  de  son  tort. 

demesne,  i.  373. 
una  parte,  i.  373. 
warrantia  diei,  writ,  i.  373. 
Deacon,  i.  373. 
Dead,  i.  373. 

body,  i.  373. 
born,  i.  373. 

body,  who  is  entitled  to  things  buried  with 
a,  i.  568. 
how  identified,  L  596. 
freight,  i.  373,  549. 
man's  part,  i.  373. 
letters,  i.  374. 

Sledge,  i.  374. 
bel  against  memory  of  the,  ii  43. 
Deaf  and  dumb,  i*  374. 

blind,  i.  374,  598. 
Dealings,  i.  374. 
Dean,  l.  374. 
Death,  i.  375. 

examination  of  bodies  after,  n.  4,  i.  375. 
presumption  of,  n.  8,  i.  376. 

survivorship,  n.  9,  i.  376* 
effect  of,  on  contracts,  n.  15,  i.  377. 
attorney,  n.  16,  i.  377. 


Death,  effect  of,  on  tort  feasor,  n.  17,  i.  377. 

real  estate,  n.  18,  i.  377. 
bail,  n.  19,  i.  377. 
defendant,  i.  17. 
mandator,  i.  84 ;  ii.  102,  478. 
mandatory,  1.  84 ;  ii.  101,  478. 
natural,  n.  21,  i.  377. 
civil,  n.  22,  i.  232,  377. 
of  partner,  n.  23,  i.  378. 
bed,  i.  378. 

and  dying  declarations,  i.  378,  384. 
Death's  part,  i.  378.    V.  Legitime. 
Deaths,  register  of,  ii.  436. 
Debate,  i.  378. 

to  be  free,  ii.  45. 
Debenture,  i.  379. 
Debet  et  detinet,  i.  379. 
Debit,  i.  379. 
Debt,  contracts,  i.  379. 
kinds  of,  i.  379. 
remedies,  i.  380. 
on  what  it  lies,  n.  3,  i.  380. 
declaration  in,  n.  4,  i.  380. 
plea  in,  n.  5,  i.  380. 
judgment  in,  n.  6,  i.  380,  677. 
action  of,  when  proper,  ii.  443. 
bill  of,  i.  174. 
future,  i.  553. 
Debtee,  i.  380. 
Debtor,  i.  380 ;  ii.  256. 

joint,  n.  3,  i.  380. 
several,  n.  3,  i.  381. 
Decapitation,  i.  381. 
Decedent,  i.  381. 
Deceit,  i.  381. 
Deceive,  to,  i.  382. 
Decern  tales,  i.  382. 
Decennary,  i.  382. 
Decies  tantum,  i.  382. 
Decimation,  i.  382. 
Decime,  i.  382. 
Decision,  i.  382. 
Declarant,  i.  382. 
Declaration,  pleading,  i.  382 

general  requisites,  i.  382. 

parts  of,  i.  382. 

of  independence,  i.  383. 

intentions  to  become  a  citizen    i» 

383;  ii.  201,204. 
trust,  i.  383. 
war,  i.  383. 
evidence,  i.  384. 
title  of,  ii.  591. 
dying,  i.  378,  384,  505,  581. 
Declaratory,  i.  384. 

covenant,  i.  348. 
statute,  ii.  546. 
interpretation,  i.  660. 
Declare,  to,  i.  385. 
Decoction,  i.  385,  632. 
Deconfes,  i.  385. 
Decorum,  i.  385. 
Decoy,  i.  385. 
Decree,  i.  385. 

interlocutory,  i.  385. 
final,  i.  385. 
a  law,  i.  385. 
arbitral,  i.  385. 
of  registration,  i.  385. 
Macedonian,  ii.  92. 
Decretal  order,  i.  385. 
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Decretals,  i.  385. 
Dedi,  i.  386. 

the  operative  word  in  a  gift,  i.  560. 
Dedication,  i.  386. 

of  property  to  public  uses,  ii.  400. 
a  street,  evidence  of,  ii.  555. 
Dedimus,  i.  386. 

potestatem  de  attorno  faciendo,  i.  386. 
Deed,  i.  386. 

premises  of,  n.  3,  i.  386. 

habendum,  n.  4,  i.  386. 

tenendum,  n.  5,  i.  386. 

redendum,  n.  6,  i.  386. 

conditions  in,  n.  7,  i.  387. 

warranty  in,  n.  8,  i.  387. 

covenants  in,  n.  9,  i.  387. 

conclusion,  n.  10,  i.  387. 

requisites  of,  n.  11,  387. 

how  avoided,  n.  12,  i.  387* 

kinds  of,  n.  13,  i.  387. 

form  of  short,  n.  14,  i.  387. 

who  is  entitled  to  title,  n.  15,  i.  387. 

Soil,  i.  387. 
ifferent  kinds  of,  i.  92. 
how  to  be  acknowledged,  i.  50  to  60. 
of  partition,  ii.  290. 
partner  cannot  bind  his  copartner  by,  ii. 

292. 
when  authority  must  be  by,  i.  145. 
effect  of  cancelling,  i.  200;  ii.  466. 
who  to  pay  for  making,  i.  311. 
title,  ii.  591. 
Defalcation,  i.  387. 

a  set  off,  i.  388. 
default,  i.  388. 
Defamation,  i.  388. 
Default,  i.  388. 

in  practice,  i.  388. 
contracts,  i.  388. 
judgment  by,  i.  677. 
Defaulter,  i.  388. 
Defeasance,  i.  388. 
Defeasible,  i.  388. 
Defect,  i.  388. 

in  naturalization,  when  cured,  ii.  201, 203. 
Defence  of  one's  person,  i.  389. 

property,  i.  389. 
in  pleading,  i.  389. 
full  defence,  i.  389,  551. 
half  defence,  i.  389. 

of  wife,  children  or  servants,  justified,  i. 
162. 
Defend,  to,  i.  390.  * 

woman  may,  her  chastity,  i.  224. 
Defendant,  i.  390. 

who  to  be,  in  actions  ex  contractu,  ii. 

285. 

delicto,  ii. 
288. 
in  error,  i.  390. 
when  to,  may  sever  in  pleading,  ii. 

520. 
abatement  as  to,  i.  15* 
joint,  how  sued,  i.  17. 
Defender,  i.  390. 
Defensive  allegation,  i.  390. 
Deficit,  i.  390. 
Definite  number,  i.  390. 
Definition,  i.  390. 
Definitive,  i.  391. 
Defloration,  i.  391. 


Deforciant,  i.  391. 
Deforciare,  i.  391. 
Deforcement,  i.  391. 
Defraud,  to,  i.  546. 
Defunct,  i.  391. 
Degradation,  i.  391. 
Degrade,  to,  i.  391. 
Degree,  academical,  i.  391. 
of  relationship,  i.  391. 

how  computed,  i*  411,275b 
in  measures,  i.  391. 
or  condition,  i.  391. 
principal  in  first  and  second,  ii.  380. 
of  homicide,  it.  193,  194. 
levitical,  ii.  39. 

of  affinity,  how  computed,  i.  80. 
Dehors,  i.  392. 
Dei  judicium,  i.  392. 
Del  credere,  i.  392. 

effect  of  commission,  i.  246. 
Delaware,  government  of,  i.  392. 

acknowledgment  of  deeds,  i.  52. 
letters  testamentary  in,  ii.  35. 
limitation  of  action  in,  ii.  53. 
Delay,  i.  392. 
Delectus  persona),  i.  392. 
Delegate,  i.  392. 
Delegation,  civil  law,  i.  393. 
contracts,  i.  393. 
legislation,  i.  393. 
of  authority,  when  allowed,  ii.  555. 
discharges  surety,  ii*  564. 
Delict,  i.  394. 

quasi,  i.  394. 
Delinquent,  i.  394. 
Deliberate,  to,  i.  394. 
Deliberation,  i.  394. 

in  legislation,  i.  394. 

Delirium,  i.  394. 

tremens,  i.  395,  451* 
Deliverance,  i.  396. 
Delivery,  absolute,  i.  396. 

in  conveyancing,  i.  396. 
contracts,  i.  396. 
case  of  sales,  i.  397. 
conditional,  i.  396. 
partial,  i.  397. 

of  keys,  effect  of,  i.  397,  398. 
bulky  articles,  i.  398. 
women,  i.  398. 

signs  of,  i.  395,  398. 

concealed,  l.  JW. 
gaol,  i.  554. 
Delusion,  l.  399 ;  ii.  90. 
Demand,  in  contracts,  i.  399. 
practice,  i.  400. 
of  rent  before  reentry,  i.  400. 
when  to  be  made,  i.  400*  * 

in  reconvention,  i.  401. 
when  to  be  alleged  in  pleading,  ii  464. 
of  view,  ii.  628. 
Demandant,  i.  401. 
Demency,  i.  401.    V.  Iwanity. 
Demesne,  i.  401. 

as  of  fee,  i.  401. 
tenant  of  the,  ii.  574* 
Demidietas,  i.  402. 
Demies,  L.  402. 
Demise  in  contracts,  i.  402. 
of  a  person,  i.  402. 
grant,  and  to  farm  let,  ii.  19. 
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Democracy,  i.  402. 
Demonstration,  i.  402. 
Demonstrative  legacy,  ii.  19. 
Demurrage,  i.  402. 
Demurrer,  i.  402. 

general,  i.  403. 

special,  i.  403. 

to  evidence,  i.  403. 

to  interrogatories,  i.  404. 
,        book,  i.  404. 

joinder  of,  i.  672. 
Demy  sanke,  i.  404. 
Denarii,  i.  404. 
Denarius  Dei,  L  404. 
Denial,  i.  404. 
Denier  a  Dieu,  i.  404. 
Denization,  i.  404. 
Denizen,  i.  404. 
Denunciation,  i.  404. 
Deodand,  i.  404. 
Department,  i.  404. 

of  the  navy,  i.  404. 
state,  i.  405. 
treasury,  U.  S.,  i.  405. 
war,  i.  405. 
Departure,  i.  405,  406. 
Dependency,  i.  406.    V.  Colony. 
Dependent  contract,  i.  406. 

covenant,  i.  347. 
Diplomatists,  language  of,  ii.  5. 
Deponent,  i,  406. 
Depopulation,  i.  406. 
Deportation,  i.  406. 
Depose,  to,  i.  406. 
Deposit,  i.  406. 
Depositary,  i.  407. 
Deposition,  i.  408.    V.  Evidence, 

of  a  clergyman,  i.  409. 
Depositor,  i.  409. 

rights  of,  ii.  518. 
Depredation,  i.  409 
Deprivation,  i.  409. 
Deputy,  i.  409. 

attorney  general,  i.  409. 
district  attorneys,  i.  410. 
Derelict,  i.  410. 
Derelicto,  i.  410. 
Derivative,  i.  410. 

power,  i.  410. 
Derogation,  i.  41,  410. 
Descendants,  i.  410.     V.  Jlseenaantt. 

legacy  to,  ii.  23. 
Descender,  i.  410. 

formedon  in,  i.  543. 
Descent,  i.  410. 

rules  of,  i.  410. 
what  property  is  subject  of,  i. 
Descriptio  persons,  i.  413, 
Description,  i.  413.    V.  Definition. 
Deserter,  i.  413. 
Desertion  from  the  army,  i.  413. 

of  wife  and  children,  i.  413. 

malicious,  i.  413. 

of  seamen,  i.  413;  ii.  504. 
Deeignatio  persona,  i.  414. 
Designs,  patents  for,  i.  305. 
Designation,  i.  414. 
Deepacheurs,  i.  414. 
Despatches,  i.  414. 
Desperate,  i.  414.    V.  Sperati. 
Despitus,  i.  414. 


410. 


Despot,  i.  414. 

Despotism,  i.  414. 

Desrenable,  i.  414. 

Destination,  i.  414, 415.    V.  Fixtnru. 

Desuetude,  i.  415. 

Detainer,  i.  415. 

forcible,  i.  535* 
Detention,  i.  415. 
Determinable,  i.  415. 

fee,  i.  516. 
Determinate,  i.  415.      * 

obligation,  ii*  255. 
Determination,  i.  416. 
Detinet,  i.  416. 
Detinue,  i.  416. 

for  what  goods,  n.  3 ;  i.  416. 
injury,  n.  5 ;  i.  416. 

pleadings  in,  n.  6,  i.  416. 

verdict  and  judgment  in,  n-  7,  i.  41*. 

when  proper,  ii.  443. 

judgment  in,  i.  677. 
Detinuit,  i.  417. 
Devastavit,  i.  417. 
Deviation,  i.  417. 

in  ships,  i.  417. 
in  contracts,  i.  418. 

by  hirer,  i.  587. 
Devisavit  vel  non,  i.  418. 
Devise,  i.  166,  418. 

election  of  a,  i.  461. 
Devisee,  who  may  be,  i.  418 ;  ii.  652. 

when  to  elect,  i.  461. 

when  entitled  to  fixtures,  i.  530. 

may  distrain,  when,  i.  434 
Devisor,  ability  of,  i.  419. 

disability  of,  i.  419. 
Devoir,  i.  419. 
Devolution,  i.  419 
Di  colonna,  i.  419. 
Dictate,  to,  i.  419. 
Dictator,  i.  419. 
Dictum,  i.  419. 
Dies,  i.  420.    V.  Day. 
datus,  i.  420. 
non,  i.  420. 
Diet,  i.  420. 
Difference,  i.  420. 
Digest,  i.  420. 
Dignities,  i.  422. 
Dilapidation,  i.  422. 
Dilatory,  i.  422. 

defence,  i.  390,  422. 
*  exceptions,  i.  491. 

pleas,  i.  423  j  ii.  340,  342. 
Diligence,  i.  423. 

in  Scotland,  i.  423. 
required  of  borrower,  i.  187.  • 
Dime,  i.  423. 
Diminution,  i.  423. 
Diocese,  i.  423. 
Diploma,  i.  423. 

how  proved,  i.  423. 
Diplomacy,  i.  423. 
Diplomatic  agents,  i.  423. 
Diplomatics,  i.  423.    • 
Direct,  i.  423. 
Direction,  i.  424. 

of  a  bill,  i.  424. 
Director  of  the  mint,  i.  424. 
Directors,  i.  424. 

powers  of,  i.  424;  ii.  124. 
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Directors,  liability  of,  i.  434. 
Directory,  i.  424. 
Dirimant  impediment,  i*  424* 
Disability,  i.  424.  .  .    .  „ 

to  devise,  when  removed,  i.  418. 

Disaffirmance,  i.  425. 
Disavow,  i.  425. 
Disbursement,  i.  425. 
Discharge,  i.  425. 

of  contract,  i.  425. 
of  a  jury,  i.  4^5. 
pleas  in,  ii.  342. 
Discharged,  i*  426. 
Disclaimer,  i.  426. 

of  a  right,  i.  427. 
of  an  estate,  i.  427. 
of  patent,  when  to  be  made,  u.  311. 
Discontinuance  in  pleading-,  i.  427. 
of  an  estate,  i.  427. 
of  action,  i.  427.    V.  IA$  pendens. 

Discount  or  set  off,  i.  428. 
of  bills,  i.  428. 
or  abatement,  i.  428. 
Discovert,  i.  428. 
Discovery  of  a  country,  i.  428. 
in  practice,  i.  428. 
or  invention,  i.  428;  ii.  304. 
Discredit,  to,  i.  428. 
Discrepancy,  i.  428. 
Discretion,  when  a  judge  to  use  his,  i.  428. 

age  of,  i.  429. 
Discretionary  trusts,  i.  429. 
Discussion,  i.  429. 
Disfranchisement,  i.  429. 
Disgrace,  i.  429. 
Disherison,  i.  429. 
Disheritor,  i.  429. 
Dishonor,  i.  429. 
Disinherison,  i.  429. 
Disinheritance,  i.  430. 
Disinterested  witness,  i.  430. 
Disjunctive,  i.  273. 

condition,  i.  263. 
covenant,  i.  348. 
term,  i.  430. 
Dismes,  i.  430. 
Dismiss,  to,  a  cause,  i.  430. 
Disobedience,  i.  430.    V.  Correction. 
Disorderly  house,  i.  430  ;  ii.  248. 
Disparagement,  i.  430. 
Disorders,  contagious,  L  302. 
Dispauper,  to,  i.  430. 
Dispensation,  i.  431. 
Dispone,  to,  i.  431. 
Disposition,  i  431. 
Disseised,  i.  431. 
Disseisee,  i.  431. 
Disseisin,  i.  431.    V.  fife***, 
novel,  ii.  247. 
null,  ii-  249. 
Disseisor,  i.  431. 
Dissent,  i.  431.    V.Jsseni. 

when  required,  i.  431. 
Dissolution,  i.  431.  v 

of  partnership,  l.  431 ;  u.  295.    V . 
Partnership. 
legal  proceedings,  i.  431. 
contract  of  mandate,  ii.  101. 
Dissuade,  i.  431.    V.  Persuad*. 
Distracted  person,  i.  432. 
Distrain,  to,  i.  432. 


Distrainor,  i.  432. 

Distress,  i.  432.  «.,,«« 

for  what  rent  it  may  be,  n.  3,  l.  432. 
amount  of  rent,  n.  4,  i.  432. 
by  whom  to  be  made,  n.  5,  i.  433. 
of  what  goods,  n.  18,  i.  434. 
what  time  to  be  made,  n.  28,  i.  436. 
where  to  be  made,  n.  31,  i.  436. 
how  to  be  made,  n.  33,  i.  437. 
waiver  of,  n.  41,  i.  437. 
in  what  states  it  cannot  be  made,  l.  437. 
infinite,  i.  437* 
grand,  i.  565. 
Distribution,  i.  438. 

statute  of,  i.  43a 
Distributive  justice,  i.  438,  686. 
District,  i.  438. 

attorney  of  TJ.  S.,  i.  438. 
deputy,  i.  43&. 
court,  organization  of,  i.  338,  438. 
jurisdiction  of,  i.  339. 

in  admiralty,  i-  73. 
as  to  consuls,  i.  300. 

District  of  Columbia,  i.  438. 

is  not  a  state,  n.  544. 

Distringas,  i.  438. 
Disturbance,  i.  438. 
Dividend,  i.  439. 
Divisible,  i.  439.    V.  Entire. 

when  contract  is,  i.  439. 

obligation,  ii.  255. 

|  Division,  i.  439. 

of  opinion,  i.  439. 

Divorce,  i.  439. 

kinds  of,  i.  440. 

effect  of,  i.  440. 

a  mensa  et  thoro,  i.  13* 

a  vinculo,  i.  13. 

when  barred  by  compensation,  i.  255. 

recrimination  will  prevent,  ii.  432. 
Do,  operative  word  in  a  gift,  i«  560. 

ut  des,  i.  587. 
Docket,  i.  441. 
Doctor's  commons,  i.  441. 
Doctrinal  interpretation,  i.  660. 
Documents,  i.  442.  . 

public,  when  evidence,  i.  443. 

Dog,  i.  442. 

Dogma,  i.  442. 

Doli  capax,  deaf  and  dumb  is,  i.  442. 

Dollar,  i.  442. 

Dolus,  i.  442. 

Domain,  i.  442. 

Dome-book,  i.  443. 

Domesday,  i- 443. 

Domestic,  i.  443.  . 

differs  from  servant,  i.  443. 

factor,  i.  507. 
Domicil,  i.  443.        • 
Dominant  estate,,  i.  444. 
Dominion,  i.  444. 
Dominium,  i.  444. 
Domitss  animals,  i.  102, 445. 
Domo  reparando,  i.  445. 
Donatio  mortis  causa,  i.  444. 

must  be  delivered,  i.  445. 

inofficiosa,  i.  640. 
Donation,  i.  445.    V.  Gift, 
inter  vivos,  i.  446. 
Donee,  i.  446. 
Donis,  statute  de,  i.  446. 
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Donor,  i.  446. 
Doom,  i.  446. 
Door,  i.  446. 

when  it  may  be  forced,  i.  122,  576. 
breach  of  inner,  i.  196. 
Dormant  partner,  i.  446  j  ii.  291. 
Dot,  i.  446. 
Dotal,  i.  446. 

goods,  i.  563. 
Dotation,  i.  446. 
Dote,  i.  446. 

assignando,  i.  446. 
unde  nihil  habet,  i.  446. 
Double,  i.  446. 

costs,  i.  446. 

entry,  i.  447 ,  ii.  527.    V.  Entry. 
insurance,  i.  447. 
plea,  i.  447. 
vouchee,  i.  447. 
waste,  i.  447. 
Doubt,  how  resolved,  i.  447. 
Doubtful  debt,  i.  379. 
title,  ii.  590. 
Dove,  i.  448. 
Dowager,  i.  448. 

Dower,  i.  448,  479.    V.  Estate  in  dower. 
ad  ostium  ecclesiae,  i.  448. 
ez  assensu  patris,  i.  448. 
how  barred,  i.  448. 
tenant  in,  ii.  573. 
unde  nihil  habet,  i.  448. 
Dowress,  i.  449. 
Dowry,  i.  449. 
Dragoman,  i.  449. 
Drain,  i.  449. 
Drawback,  i.  449. 
Drawee,  i.  449. 
Drawer,  i.  449. 
Drawing,  i.  450. 

to  be  furnished  by  patentee,  ii.  304, 306. 
Dreit,  i.  450. 
Driftway,  i.  450. 
Drip,  i.  450. 
Driver,  i.  450. 

employer  when  liable  for,  i.  450. 
Droit,  i.  450. 

d'accession,  i.  450. 
of  admiralty,  i.  451. 
d'aubaine,  l.  451. 
close,  i.  451. 
Droitural,  i.  451. 
Drunkard,  habitual,  i.  577. 
Drunkenness,  effect  of,  on  crimes,  i.  451. 

contracts,  i.  250,  451. 
charge  of,  when  slander,  ii.  529. 
Dry,  i.  451. 

exchange,  i.  452. 
rent,  i.  4521 
Ducat,  i.  452. 
Duces  tecum,  i.  452. 
Ducking  stool,  i.  452. 
Due,  i.  452. 

bill,  i.  452. 
Duel,  i.  244. 
Duelling,  i.  452. 

death  by,  ii.  105. 
Duke,  i.  452. 

Dam  fuit  infra  aetatem,  i.  452. 
tola,  i.  452. 

non  fuit  compos,  i.  453. 
Dumb,  i.  453. 


Dumb,  bidding,  i.  453. 
Dung,  i.  453. 
Dungeon,  i.  453. 
Dunnage,  i.  453. 
Duplex  querela,  i.  453. 
Duplicata,  i.  453. 
Duplicate,  i.  453. 

original,  ii.  272. 
effect  of  cancelling  a,  i.  200. 
Duplicatum  jus,  i.  453. 
Duplicity,  i.  453.  « 

Durante,  i.  454. 

absentia,  i.  454. 
minore  state,  i.  454. 
Duration  of  pregnancy,  ii.  367,  369. 

partnership,  ii.  293. 
Duxeas,  i.  238, 454.    V.  Fraud. 

per  minas,  i.  454. 

of  goods,  i.  454. 

avoids  a  contract,  ii.  295* 
Duties,  i.  455. 

ad  valorem,  i.  68. 

drawback  on,  i.  449. 

none  on  baggage,  i.  151. 

of  finder,  i.  407. 

on  patents,  ii.  312. 

imposts,  no  state  can  lay,  i.  610. 
Duty,  i.  455. 

Dwelling  house,  i.  196,  455. 
Dying  declarations,  i.  378,  384, 456,  505,  581. 
Dynasty,  i.  456. 
Dysnomy,  i.  456. 
Dyspepsia,  i.  456. 
Dyvour,  i.  456. 
Dyvour's  habit,  i.  456 

E. 

£  converso,  i.  456. 

pluribus  unum,  i.  456 
Eagle,  i.  456. 
Ear-witness,  i.  456. 
Earl,  i.  456. 
Earldom,  i.  457. 
Earnest,  i.  457.    V.  Arrha. 
Easements,  i.  457.    V.  Servitude. 
Easter  term,  i.  457. 
Eat  inde  sine  die,  i.  457. 
Eaves  droppers,  i.  457. 
Ecchymosis,  i.  457. 
Echouement,  ii.  204. 
Ecclesia,  i.  457.    V.  Church* 
Ecclesiastic,  i.  457. 
Ecclesiastics,  i.  458. 
Ecclesiastical,  i.  457. 

courts,  i.  457. 

law,  i.  457. 

appropriation,  i.  113. 

suspension,  ii.  567. 
Eclampsia  parturientinm,  i.  458. 
Edict,  i.  458. 

perpetual,  i.  458. 
of  Justinian,  i.  458* 
Effect,  i.  458. 
Effects,  i.  458. 
Effigy,  i.  458. 
Effraction,  i.  458. 
Effractor,  i.  458. 
Ego,  i.  459. 
Eigne,  i.  459. 

bastard,  i.  459. 
Eire,  i.  459. 
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Ejectment,  i.  459. 
Eiusdem  generis,  i.  460. 
Eldest,  i.  460. 
Election,  i.  460. 

of  men,  n.  2,  i.  460. 

public,  n.  3,  i.  460. 

by  corporations,  n.  5,  i.  400. 

of  things,  n.  6,  i.  460. 

in  equity,  n.  7,  i.  460. 

when  party  to  make  an,  n.  9,  i.  461. 

of  actions,  i.  461* 
a  legacy,  i.  461. 
Electoral  college,  i.  241. 
Elector,  i.  462. 
Electors  of  president,  i.  462. 

exempt  from  arrest,  i.  121  j  ii.  383. 
Eleemosynary,  i.  462. 
Elegit,  i.  462. 
Eligibility,  i.  463. 
Ell,  i.  463. 
Elisors,  i.  463. 
Eloigne,  i.  463. 
Elongate,  i.  463. 
Elopement,  effect  of,  i.  463. 
Eloquence,  i.  463. 
Elsewhere,  i.  464.    V.  JWbi. 
Emancipation,  i.  464. 
Embargo,  i.  464. 
Embezzlement,  i.  465. 
Emblements,  i.  465. 

when  not  distrainable,  i.  435* 
Embraceor,  i.  466. 
Embracery,  i.  466. 
Emendals,  i.  466. 
Emigrant  i.  466.    V.  Immigrant. 
Emigration,  i.  466. 
Eminence,  i.  466. 
Eminent  domain,  i.  466. 
Emissary,  i.  466.    V.  Spy. 
Emission,  i.  466.    V.  Rapt. 
Emit,  to,  i.  466. 
Emmenagogues,  i.  466. 
Emolument,  i.  467. 
Empalement,  i.  467. 
Empanel,  to,  i.  467. 
Emperor,  i.  467. 
Emphyteosis,  i.  467* 
Empire,  i.  467. 
Employed,  i.  467. 
Employee,  i.  467. 
Employment,  i.  467. 

public,  i.  558* 
Employer,  i.  467. 

when  not  liable  for  acts  of  bis  servants, 
i.  514. 
Emption,  i.  467. 
Emptor,  i.  467. 
En  demeure,  i.  467 
Enabling  powers,  i.  467. 
Enact,  i.  467. 

Enceinte,  i.  467.    V.  Pregnancy. 
Enclosure,  i.  468. 
Encroachment,  i.  468. 
Encumbrance^  i.  468. 
Endeavor,  i.  468. 
Endorsement,  i.  468. 
Endowment,  i.  468. 
Enemy,  i.  468. 

public,  i.  468. 

private,  i.  468. 

cannot  be  naturalized,  n.  201, 202. 


Enemy*  trade  with,  when  unlawful,  ii.  46. 

what  is  adhering  to,  i.  69. 
Enfeoff,  l.  468. 
Enfranchise,  i.  468* 
Engagement,  i.  468. 
Engleshire,  i.  468. 
English  language,  pleas  in,  i.  5. 

and  Irish  Reports,  ii.  456. 
Engross,  to,  i.  469. 
Engrosser,  i.  469. 
Enjoin,  to,  i.  469. 
Enjoyment,  i.  469. 
Enlistment,  i.  469. 
Enormia,  i.  469. 
Enroll,  i.  469. 
Enrollment,  i.  469. 
Enlarge,  to,  i.  469. 
Enlarging,  i.  469. 

statute,  ii.  546. 
Enitia  pars,  i.  469. 

Entail,  law  of,  in  the  several  states,  ii.  070. 
Entire,  i.  469.    V.  Divisible. 

contract,  i.  439. 

cannot  be  divided,  i.  109.   . 
partly  fulfilled,  i.  397. 
Entirety,  i.  469. 
Entrepot,  i.  469. 
Entry,  what,  i.  469. 

when  required,  i.  470. 
justifiable,  i.  470. 

who  may  make,  i.  470. 

criminal,  i.  196. 

forcible,  i.  535. 

into  house,  when  lawful,  i.  637 ;  ii.  45. 

post,  ii.  353. 

double,  i.  447 ;  ii.  527. 

single,  ii.  527. 

original,  ii.  272. 

commercial,  i.  470. 

of  goods,  i.  470. 

communem  legem,  i.  470. 

writ  of,  i.  470. 
Enure,  to,  i.  471. 
Envoy,  i.  471. 
Epidemic,  when  an  excuse  for  not  prosecuting  a 

bill,  ii.  373. 
Epilepsy,  i.  471. 
Epingles,  ii.  337. 
Episcopacy,  i.  471. 
Epistles,  i.  471  j  ii.  31. 
Equality,  t  471. 
Equinox,  i.  472. 
Equitable,  i.  472. 

estate,  i.  472. 
mortgage,  i.  472 ;  it.  190. 
assets,  i.  133. 
liens,  ii.  48. 
rights,  ii.  484. 
Equity,  i.  472. 

court  of,  i.  472. 

of  redemption,  i.  473. 

better,  i.  167. 

jurisdiction  of  circuit  court  in,  i.  338. 

will  relieve  against  a  forfeiture,  i.  540 
Equivalent,.!.  473. 
Equivocal,  i.  473. 
Equuleus,  i.  473. 
Erasure,  i.  473. 
Eregimus,  i.  473. 
Erotic  mania,  i.  479. 
Error,  i.  473. 
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Error  of  fact,  i.  474. 
in  law,  i.  474. 
writ  of,  i.  474. 
assignment  of,  i.  134. 
eonferred  by  plea  in  nullo  eit  erratum,  i. 

614. 
judgment  in,  i.  677. 
Escape,  i.  474. 

kinds  of,  i.  474. 
warrant,  i.  475. 
negligent,  ii.  210. 
Escheat,  i.  475. 
Escheator,  i.  475. 
Escrow,  i.  475. 
Escnage,  i.  476. 
Esnecy,  i.  476. 
Esplees,  i.  476. 
Espousals,  i.  476. 
Esquire,  i.  476. 
Essential  ignorance,  i.  599 
Essoin,  i.  476. 
Establish,  i.  476. 
Estadal,  i.  476. 
Estate,  i.  476. 

kinds  of,  i.  477. 

by  the  curtesy,  i.  478. 

in  dower,  i.  479. 

tail  after  possibility  of  issue  extinct,  i. 

479. 
for  years,  i.  480. 
at  will,  i.  480. 
at  suffrance,  i.  480. 
in  severalty,  i.  480. 
joint-tenancy,  i.  480. 
common,  i.  481. 
coparcenary,  i.  481. 
upon  condition,  i.  481. 
equitable,  i.  472. 
when  merged,  ii.  156. 
disclaimer  oft  i.  427. 
executed,  i.  494. 
Ester  en  jugement,  i.  482. 
Estimation  of  value,  i.  482. 
Estoppel,  i.  482. 
Estovers,  i.  483.    V.  BoU. 

common  of,  i.  248. 
Estrays,  i.  483. 
Estreat,  i.  483. 
Estrepe,  i.  483. 
Estrepement,  i.  483. 
Et  cetera,  i.  483. 

non,  i.  484. 
Eondo,  morando,  et  redeundo,  i.  484* 
Eunomy,  i.  484. 
Eunuch,  i.  484. 
Evasion,  i.  484. 
Eviction,  i.  361,  484. 

damages  on,  i.  484. 
i,  i.  484. 
adminicular,  i.  71. 
nature  of,  i.  485. 

primary,  i.  485. 
secondary,  i.  485. 
positive,  i.  485. 
presumptive,  i.  486. 
hearsay,  i.  486. 
admissions,  i.  486. 
objects  of,  i.  485. 
instruments  of,  i.  488. 

records,  i.  488. 
private  writings,  i.  488. 


Evidence,  instruments  of,  witnesses,  L  488* 
effect  of,  i.  488. 
conclusive,  i.  489. 
direct,  L  489. 
extrinsic,  i.  489. 

effect  of  newly  discovered,  ii.  222,  237. 
demurrer  to,  i.  403. 
obtained  by  threats,  ii.  587. 
what  to  be  received  by  the  grand  jury, 

i.  567. 
weight  of,  ii.  648. 

what  may  be  given  under  the  general 
issue,  i.  669. 
Evocation,  i.  489. 
Ewage,  i.  489. 
Ex  contractu,  i.  489. 
delicto,  i.  489. 
dolo  malo,  i.  489. 
equo  et  bono,  i.  489. 
mero  motu,  i.  489. 
mora,  i.  489. 
necessitate,  lefis,  i.  489. 

rei,  i.  489. 
officio,  i.  489. 
parte,  i.  490. 
post  facto,  i.  490 ;  ii.  12. 
tempore,  i.  490. 
vi  termini,  i.  490. 
visitations,  Dei,  i.  490. 
assensu  paths,  dower,  i.  448. 
Exaction,  i.  490, 504. 

differs  from  extortion,  i.  490. 
Examination  of  a  witness,  i.  490. 

deed,  i.  491. 
Examined  copy,  i.  491. 
Examiners,  i.  491. 
Example,  i.  491. 
Excambiator,  i.  491. 
Excambium,  i.  491. 
Exceptio  rei  judicata,  i.  491. 
Exception,  in  practice,  i.  491. 
legislation,  i.  491 
contracts,  i.  491. 
pleading,  i.  491. 
bill  of,  i.  175. 
Exchange,  i.  176,  492. 
bill  of,  i.  176. 
brokers,  i.  194. 
in  conveyancing,  i.  493. 
insurance,  ii.  370. 
Exchequer,  i.  493. 

chamber,  i.  493. 
court  of,  i.  326. 
Excises,  i.  493. 
Exclusive,  i.  493. 

in  construction,  i.  493. 
jurisdiction,  i.  683. 
Excommunication,  i.  493.  ^  t 

Excommunicato  capiendo,  writ  of,  i.  494. 
Excusable  homicide,  i  494,  588. 
Excuse,  i.  494. 

plea  in,  ii.  342. 

of  want  of  notice  of  dishonor  of  bill,  ii. 
243. 
Exeat,  i.  494. 
Execute,  to,  i.  494. 
Executed,  i.  494. 

contract,  i.  494. 
estate,  i.  494. 
trust,  i.  494. 
consideration,  i.  278. 
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Executed,  covenant,  L  348. 
Executio  non,  i.  495. 
Execution  of  a  contract,  i.  495. 
convict,  i.  495* 
writ  of,  i.  495. 
paree,  i.  495. 
Executioner,  i.  495. 
Executive,  i.  495. 
Executor,  i.  495. 

who  may  be  an,  n.  4,  i.  496. 

absolute,  n.  5,  i.  496. 

qualified,  n.  5,  i.  496. 

interest  of,  n.  6,  i.  496. 

duties  of,  n.  7,  i.  496. 

number  of,  n.  17,  i.  497. 

death  of  one  of  several,  n.  18,  i.  497* 

general,  n.  20,  i.  497. 

special,  n.  21,  i.  497. 

instituted,  n.  22,  i.  497. 

substituted,  n.  23,  i.  497. 

rightful,  n.  24,  i.  497. 

de  son  tort,  n.  25,  i.  497. 

to  the  tenor,  n.  26,  i.  498. 

when  to  sue,  ii.  285,  287. 

be  sued,  ii.  286,  288. 
unable  to  contract,  ii.  283. 
action  for  a  tort  by*  i*  65. 
how  far  liable,  ii.  41. 
legacy  to,  ii.  23. 
may  retain,  when,  ii.  473. 
allowed  commissions,  i.  247. 
must  give  notice  o[  disnonor  of  a  bill, 
ii.  242. 
Executors,  joint,  i.  673. 
Executory,  i.  498.    V.  Executed. 
devise,  i.  498. 
process,  i.  499. 

proceedings  when  proper,  ii.  386. 
trust,  i.  499. 
Executrix,  i.  499. 
Exemplification,  i.  499 ;  ii.  259. 

of  office  books,  i.  144. 
Exemption,  i.  499. 
Exempts,  i.  499. 
Exercitor,  i.  500. 
Exequatur,  i.  500.    V.  Backing* 

international  law,  i.  500. 
Exhede  ration,  i.  500. 
Exhibit,  i.  500. 

to,  i.  500. 
Exhibitant,  i.  500. 
Exhibition,  i.  500. 
Exigent,  i.  500, 
Exigendary,  i.  501. 
Exigible,  i.  500. 
Exile,  i.  500. 
Exilium,  i.  500. 

Existence,  legacy  to  children  in,  ii.  20,  22* 
Exitus,  i.  501. 
Exoine,  i.  501. 
Exoneration,  i.  501. 
Exoneratur,  i.  501. 
Expatriation,  i.  466,  501. 
Expectancy,  i.  501. 

sales  of,  relieved  from,  ii.  29. 
Expectant,  i.  501. 
Expectation,  i.  501. 
Expenses  litis,  i.  501. 
Expenses,  funeral,  i.  552. 
Experts,  i.  501. 
Expilation,  i.  502. 


Expiration,  i.  502.      % 
Exportation,  i.  502. 
Expose,  i.  502. 
Exposition  de  part,  i.  502. 
Express,  i.  502. 

contract,  i.  305. 

covenant,  i.  346. 

obligation,  ii.  255* 
Expression,  i.  502. 
Expromission,  i.  502. 
Expromissor,  i.  502. 
Expulsion,  i.  502. 

of  members  of  the  legislature,  i»  503* 
a  corporator,  i.  503. 
Extension,  i.  503. 

of  patents,  how  made,  ii.  312. 
Extensive  interpretation,  i.  660. 
Extent  in  chief,  i.  503. 

aid,  i.  503. 
Extenuation,  i.  504. 
Exterior  forum,  i.  544. 
Exterritoriality,  i.  504. 
Extinction,  i.  504. 
External  justice,  i.  686 
Extinguishment,  i.  504.  V.  Discharge  of  a  contract. 

of  debt,  ii.  246,247. 
Extorsive ly,  i.  504. 
Extortion,  i.  490,  504. 
Extra  dotal  property,  i.  504. 
patrimomum,  ii.  586. 
viam,  i.  504. 
Extract,  i.  505. 
Extradition,  i.  505. 
Extra  judicial,  i.  505. 
Extravagantes,  i.  505. 
Extremis,  i.  505. 
Extrinsic  evidence,  i.  489. 
Ey,  i.  505. 
Eye  witness,  i.  505. 
Eyott,  i.  505. 
Eyre,  i.  505. 

F. 

F,  i.  506. 

Facio  ut  des,  i.  506. 

facias,  i.  506. 
Fact,  i.  506. 
Facto,  i.  506. 
Factor,  i.  506. 

domestic,  i.  507. 

foreign,  i.  507. 

entitled  to  his  advances,  i.  77. 
Factorage,  i.  509. 
Factory,  i.  509. 
Factum,  i.  509. 
Facts,  collateral,  i.  240. 

proof  of,  i.  240. 
Faculties,  court  of,  i.  326. 
Faculty,  i.  509. 
Failure,  i.  509. 

of  issue,  i.  5^. 
record,  i.  510. 
Faint  pleader,  i.  510. 
Fair,  i.  510. 

play  men,  i.  510. 
pleader,  i.  164,  510 
Fait,  i.  510. 
Faith,  i.  510. 
Falcidian  law,  i.  510. 
False,  i.  510. 

imprisonment,  i.  474,  510,  612* 
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Falsa  judgment,  i.  511.      , 
pretences,  i.  511. 
return,  i.  511. 
token,  i.  511. 
action,  i.  516. 

belief  accompanies  insanity,  it  90. 
to  make  perjury,  the  oath  most  be,  ii.  330. 
Falsehood,  i.  511. 
Falsify,  to,  i.  512. 

in  chancery,  i.  512. 
Falsification  of  an  account,  i.  512. 
False  retorno  brevium,  i.  512. 
Family,  i.  512. 

arrangements,  i.  512. 
Bible,  i.  512. 
expenses,  i.  512. 
meetings,  i.  512. 
legacy  to,  ii.  24. 
Famosus  libellus,  i.  513. 
Fanega,  i.  513. 
Fare,  i.  513. 
Farm,  i.  513. 

let,  i.  513. 

how  to  be  used  by  tenant,  ii.  045. 
Farmer,  i.  513. 
Faro,  i.  513. 
Farrier,  i.  513. 
Father,  i.  514. 

duties  of,  i.  514. 

rights  of,  i.  514 ;  ii.  110* 

liability  of,  i.  514. 

in  law,  i.  514. 

putative,  i  514. 

rights  of  putative,  ii.  250,  406. 

duties  of  putative,  ii.  200,  406. 

when  to  sue  for  seduction,  ii.  509. 

when  entitled  to  custody  of  his  children, 

ii.  318. 
of  a  bastard  child  has  no  control  over  him, 

ii.  318. 
husband  presumed  to  be,  of  wife's  chil- 
dren, ii.  318. 
Fathom,  i.  514. 
Fatuous  person,  i.  514. 
Faubourg,  i.  514. 
Fault,  i.  514. 

gross,  i.  514. 
ordinary,  ••  514. 
slight,  l.  514. 
Faux,  i.  515. 
Favor,  i.  515. 

challenges  to  the,  when  allowed,  i.  217. 
Feal,  i.  515. 
Fealty,  i.  515. 

Fear,  i.  515.    Y.  Putting  m  fear. 
what  is  putting  in,  ii.  488. 
Feasts,  i.  515. 
Federal,  i.  515. 
Fee,  i.  515. 

simple,  i.  516. 
determinable,  i.  516. 
qualified,  i.  516. 
conditional,  i.  516. 
tail,  i.  516.  V.  Tail. 
farm,  i.  516. 

rent,  i.  516. 
for  a  patent,  ii.  312 
for  a  new  specification,  ii.  304. 

design,  ii.  305. 
on  entering  a  caveat,  ii.  305. 
tenant  in,  ii.  573. 


Fees,  i.  516. 

differs  from  costs,  i.  516. 
Feigned  action,  i.  516,  669. 

issue,  i.  516. 
Felo  de  se,  i.  516,  588.    V.  Suicide. 
Felon,  i.  517. 
Felonious  taking,  ii.  570. 

homicide,  i.  588. 
Feloniously,  i.  517. 
Felony,  i.  517 

compounding  a,  i.  257. 
Female,  i.  517. 

when  of  age,  i.  628. 
Feme,  i.  517. 

covert,  i.  517. 

how  to  appear,  i.  107. 

sue,  ii.  285, 290. 
be  sued,  ii.  285,  390. 
sole,  i.  517. 

trader,  i.  517 
Feminine,  i.  518.    V.  Gender. 
Fence,  i.  518. 

ideal,  round  every  close,  ii.  601. 
partition,  i.  518. 
Feod,  i.  518. 
Feodum,  i.  515. 
Feoffee,  i.  518. 
Feoffment,  i.  518. 
Feoffor,  i.  518. 
Ferae,  i.  518. 

bestiae,  i.  518* 

naturae,  i.  518.    V.  J&mmalt. 
animals,  i.  102. 
fishes,  i.  527. 
Ferm,  i.  519. 

Ferocious  animals,  liability  for,  i.  102. 
Ferry,  i.  519. 
Ferryman,  i.  519. 

liability  of,  i.  519 
Festinum  remedium,  i.  519. 
Fetters,  i.  519. 
Feud,  i.  519. 
Feuda,  i.  519. 
Feudal,  i.  519. 

law,  i.  519. 
Feodum,  i.  515. 
Fiar,  i.  520. 
Fiat,  i.  520. 
Fiction  of  law,  i.  520. 
Fictitious,  i.  520. 

actions,  i.  520. 
payee,  i.  521. 
Fide  junta,  i.  521. 
jussor,  i.  521. 
Fidei  commissary,  i.  521.    V.  Cestui  que  truet 

commissum,  i.  521;  ii.  607* 
Fidelitas,  i.  515. 
Fiducia,  i.  521. 
Fiduciary,  i.  521. 
Fief,  i.  521. 
Field,  i.  522. 
Fieri  facias,  i.  522. 

form  of,  i.  522. 
effect  of,  i.  522. 
how  executed,  i.  523. 
when  to  be  executed,  i.  523. 
feci,  i.  523 
Fifteenth,  i.  523. 
Figures,  i.  523 

of  speech,  i.  523. 
Filacer  i.  524. 
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File,  i.  524. 
Filiation,  i.  524. 
Filing  a  bill,  i.  500. 
Filius,  i.  524. 

mulieratua,  i.  524;  ii.  192* 
populi,  i.  524- 
Filley,  i.  524 
Filum,  i.  524. 

aquae,  i.  524 ;  ii.  646. 
viae,  i.  524. 
Fin  de  non  recevoir,  i.  524.    V.  Bar. 
Final,  i.  525. 

judgment,  i.  677* 
Finances,  i.  525. 
Financier,  i.  525. 
Finder,  i.  525. 

duties  of,  l  407,  525. 
rights  of,  i.  525. 
Finding,  i.  525. 

a  verdict,  i.  525. 
of  a  jury,  i.  525. 
Fine,  i.  525. 

in  conveyancing,  i.  525. 
as  a  punishment,  i.  526. 
for  alienation,  i.  526. 
Fire,  accidental,  i.  45,  526. 

trespass  may  be  committed  to  prevent  a,  i. 

526. 
rent  when  due,  although  the'  estate  is  des- 
troyed by,  i.  527 
who  to  repair  house  destroyed  by,  i.  527. 
insurance,  i.  645* 
Firebote,  i.  527. 
Firkin,  i.  527. 
Firm,  i.  527. 

importance  of  distinction  in  the  name  of 
two,  i.  527. 
Fireman,  i.  527. 
First  purchaser,  i.  527. 
Fisr,  i.  527. 
Fiscal,  i.  527. 

Firmness  required  in  a  judge,  i.  675. 
Fish,  i.  527. 

is  ferae  nature,  i.  527. 
Fishery,  i.  528. 

kinds  of,  i.  528. 
who  is  entitled  to,  i.  528. 
Fix,  to,  i.  529. 
Fixtures,  i.  529. 

who  is  entitled  to,  i.  529 ;  ii.  644. 
when  not  distrainable,  i.  435. 
Flag  of  the  U.  S.,  i.  530. 
Flagrans  crimen,  i.  530. 
Flagrant  delit,  i.  530. 
Flagrante  delicto,  i.  530. 
Flattery,  when  fraudulent,  i.  205. 
Fleet,  i.  531. 
Fleta,  i.  531. 

Flight,  i.  531.    V.  Fugitive  from  justice. 
Florida,  acknowledgment  of  deeds,  i.  52. 
letters  testamentary  in,  ii.  36. 
limitation  of  actions  in,  ii.  53. 
government  of,  i.  531. 
Florin,  i.  533. 
Flotsam,  i.  533. 
Flumen,  i.  533. 
Fcedus,  i.  533. 

Foenus,  i.  533.    V.  Marine  Merest. 
Foeticide,  i.  533,  588. 

not  murder,  ii.  194. 
Foetura,  i.  533. 


Foetus,  i.  533. 

Folcmote,  i.  534. 

Fold  course,  i.  534. 

Folk  land,  i.  534. 

Food,  seller  warrants  soundness  of,  i.  581. 

Foot,  i.  534. 

of  the  fine,  i.  525,  534. 
For  that,  i.  534.    V.  Quod  cum* 
Forbearance,  i.  534. 
Force,  i.  535. 

when  force  may  be  opposed  to,  i.  389. 
irresistible,  i.  667. 
Forced  heirs',  i.  535,  583. 

sale,  ii.  495. 
Forcible  entry,  i.  535. 
Foreclosure,  i.  536. 

bill  of,  i.  173. 
Forehand  rent,  i.  536. 
Foreign,  i.  536. 

states,  how  far,  i.  536. 
attachment,  i.  536. 
coins,  i.  536. 
judgment,  i.  538. 
consul,  i.  300. 
bills  of  exchange,  i.  177. 
factor,  i.  507. 
law,  i.  538;  ii.  9,  267 
unwritten  law,  i.  539. 
nations,  i.  539. 
plea,  i.  539 ;  ii.  342. 
interest,  when  allowed,  i.  656. 
Foreigner,  i.  539.    V.  Mien. 

when  to  abjure  his  country,  i.  39* 
Forejudged  the  court  i.  539. 
Foreman,  i.  539. 
Forfeiture,  i.  540. 

for  crimes,  i.  540. 

alienation,  i.  540. 
by  non-performance  of  conditions,  i. 
540. 
waste,  i.  540. 
of  a  penal  obligation,  i.  540. 
relief  from  a,  i.  540. 
of  marriage,  i.  540. 
rent,  how  waived,  ii.  446* 
Forest,  i.  539. 
Forestalling,  i.  539. 
Forgery,  i.  541. 

of  coin,  i.  542. 
money,  punished,  ii.  183. 
Foris  familiation,  i.  542. 
Form,  i.  542. 

of  acceptance  of  bill,  i.  42. 
admission  in  pleading,  i.  75. 
answer  in  chancery,  i.  105. 
arraignment  of  prisoner,  i.  120. 
articles  of  agreement,  i.  125. 

impeachment,  i.  127. 
partnership,  i.  128. 
attestation  clause,  i.  139. 
averment,  i.  148. 
award,  i.  149. 
affirmation,  ii.  253. 
bill  in  chancery,  i.  168. 
of  exchange,  i.  176. 
lading,  r.  179. 
bond,  i.  186. 
brief,  i.  193. 

of  title,  i.  193. 
capias,  i.  201. 
challenge,  i.  216. 
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Form  of  charter  party,  i.  223. 
conviction,  i.  312. 
a  check,  i.  225. 
deed,  i.  381. 
defence,  i.  389. 
entering  an  appearance,  i.  107. 
fieri  facias,  i.  522. 
genealogical  tree,  i.  190. 
Tease,  ii.  16. 
a  libel,  ii.  41. 
notice,  ii.  241,  242. 

of  dishonor,  ii.  242. 
to  produce  paper,  ii.  243. 
quit,  ii.  244. 
oath,  ii.  251. 

of  grand  jurors,  i.  566. 
patent,  ii.  309. 
plea  of  nil  debit,  ii.  230. 

non  assumpsit,  ii.  233. 
cepit,  ii.  234. 
detinet,  ii.  235. 
est  factum,  ii.  235. 
precludi  non,  ii.  365. 
to  the  country,  i.  260. 
replication,  ii.  450. 

de  injuria,  i.  371. 
Forma  pauperis,  i.  543. 
Formality,  i.  543. 
Formal  proceedings,  when  proper,  ii.  444. 

issue,  i.  669. 
Formedon,  i.  543. 

Former  recovery,  i.  543.    V.  Res  judicata. 
Formulary,  i.  543. 
Fornication,  i.  543. 
Forprise,  i.  543. 
Forswear,  i.  543. 
Forthwith,  i.  543. 
Fortiori,  i.  543. 

Fortuitous  event,  i.  544.    V.  Jd  of  Qod. 
Forum,  i.  544. 

Forwarding  merchant,  i.  544. 
Fossa,  i.  544. 
Foundation,  i.  544. 
Foundling,  i.  544. 
Fountain,  ii.  537. 
Fourcher,  i.  544. 
Fraction,  i.  545. 
Franc,  i.  545. 
Franchise,  i.  545. 
Francigena,  i.  545. 
Frank,  i.  545.    V.  Pottage. 
free,  i.  546. 
almoign,  i.  546. 
marriage,  i.  54<$. 
tenement,  L  546. 
Frater,  i.  546. 
Fratricide,  i.  546. 
Fraud,  i.  546. 

trick,  i.  546. 
actual  i.  547. 
constructive,  i.  547. 
positive,  i.  547. 
negative,  i.  547. 
statute  of,  i.  547. 
.  when  a  voluntary  conveyance  is  evidence 
of,  ii.  636. 
Fraudulent  conveyance,  i.  548  j  ii.  636. 
Free,  i.  548. 

course,  i.  548. 
ships,  i.  548. 
warren,  i.  548. 


Free  fishery,  i.  528* 
Freed  men,  i.  548. 
Freedom,  i.  548.    V.  IAberty. 
Freehold,  i.  548. 
Freeholder,  i.  548. 
Freeman,  i.  548. 
Freight,  i.  250,  549. 
dead,  L  373. 

when  consignee  liable  for,  i.  279. 
Freighter,  i.  550. 
French  patents,  ii.  315. 

to  whom  granted,  ii.  315. 
kinds  of,  ii.  315. 
length  of  time  of,  ii.  315. 
cost  of,  ii.  315. 
language,  its  use,  ii.  4, 5. 
Norman  language,  ii.  4. 
measures,  ii.  151. 
Fresh  suit,  i.  550. 
Fribusculum,  i.  550. 
Friendless  man,  i.  550. 
Frigidity,  i.  550. 
Fructus  industrialei,  i.  550. 
Fruit,  i.  550. 

natural,  i.  550. 
civil,  i.  550. 
Fuero  furgo,  i.  550. 

Fugam  fecit,  i.  550. ^  * 

Fugitive,  i.  550. 

slave,  i.  551. 

from  justice,  i.  651.    V.  ExtradMom. 
Full  age,  i.  551. 
court,  i.  551. 

defence,  i.  389,  483,  551.    V.  Defence. 
indorsement,  i.  626. 
Function,  551. 
Functionary,  i.  551. 
Functus  officio,  i.  551. 
Fundamental,  i.  551. 
Funded  debt,  i.  551. 
Funding  system,  i.  551. 
Funds,  i.  552. 
Fundus,  i.  552. 
Funeral  expenses,  i.  552. 
Fungible,  i.  552. 
Forca,  i.  552. 
Furiosus,  i.  552. 
Furlingus,  i.  552. 
Furlong,  i.  552. 
Furlough,  i.  552. 
Furniture,  i.  552. 
Further  assurance,  i.  552. 

hearing,  i.  552,  581. 
Future  debt,  i.  553. 
state,  i.  553. 

a. 

Gabel,  i.  553. 
Gage,  i.  553. 
Gager  del  ley,  i.  553. 
Gain,  i.  553. 
Gainage,  i.  553. 
Gallon,  i.  553. 
Gallows,  i.  553. 
Game,  i.  553. 
Gaming,  i.  553. 

houses,  i.  554;  ii.  248. 
Ganancial,  i  554. 
Gaol,  i.  554. 

I  delivery,  i.  554. 

Gaoler,  i.  554. 
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Garden,  i.  554. 
Garnish,  i.  554. 
Garnishee,  i.  554. 
Garnishment,  i.  555. 
Geuger,  i.  555. 
Gavel,  i.  555. 

kind,  i.  555. 
Geld,  i.  555. 
Gemote,  i.  555. 

Gender,  i.  555.    V.  Male,  Female. 
Genealogical  tree,  L  190,  556. 
Genealogy,  i.  555. 
Gener,  i.  556. 
General,  i.  556. 

agent,  i.  84. 

assembly,  i.  556. 

authority,  i.  145. 

average,  i.  147. 

averment,  i.  148. 

damages,  i.  366. 

demurrer,  i.  403. 

executor,  i.  497. 

heir,  i.  583. 

imparlance,  i.  556,  608. 

issue,  i.  556,  669. 

land  office,  i.  556. 

legacy,  ii.  17. 

interest  on,  i.  654. 

lien,  ii.  47. 

monition,  ii.  185. 

pardon,  ii.  279. 

partnership,  ii.  294. 

pleas  in  bar,  ii.  341. 

question,  ii.  414. 

reprisals,  ii.  462. 

request,  ii.  464. 

ship,  i.  224,  558. 

special  imparlance,  i.  558,  608. 

traverse,  i.  558. 

verdict,  ii.  622. 

when  declaration  is,  i.  383. 
Generations  how  computed,  i.  275. 
Gens,  i.  558. 
Gentleman,  i.  558. 
Gentlewoman,  i.  558. 
Genus,  i.  558. 
Georgia,  acknowledgment  of  deeds,  i.  52. 

lien  of  judgments  in,  ii.  47. 

limitation  of  actions,  ii.  54. 

letters  testamentary  in,  ii.  36. 

government  of,  i.  559. 
German,  i.  560. 

brother,  i.  194. 
Gerontocomi,  i.  560. 
Gestation,  i.  560. 
Gift,  in  conveyancing,  i.  560. 
contracts,  i.  560. 
causa  mortis,  i.  561. 

inter  vivos,  i.  561. 
Giftoman,  i.  561. 
Gill,  i.  561. 
Girantem,  i.  561. 
Girth,  i.  561. 
Gist,  i.  561. 
Giver,  i.  561. 
Giving  in  payment,  i.  561. 

time,  i.  561.    V.  Suretyship, 
Gladius,  i.  562. 
Gleaning,  i.  562. 
Glebe,  i.  562. 
Gloss,  i.  562. 


Glossator,  i.  562. 
Gloucester,  statute  of,  i.  562. 
Go  without  day,  i.  562. 
God,  i.  562. 

and  my  country,  i.  562. 
bote,  i.  562. 
act  of,  i.  63. 

blasphemy  against,  i.  183. 
Going  witness,  i.  563;  ii.  661. 
Gold,  i.  563. 
Good  behaviour,  i.  563. 

and  lawful  men,  i.  563. 
consideration,  i.  278,  563. 
will,  i.  563. 
title,  ii.  589. 
Goods,  i.  563. 

and  chattels,  i.  563. 
adventitious,  i.  563. 
dotal,  i.  563. 
vacant,  i.  563. 

sold  and  delivered,  i.  563,  653. 
how  valued,  i.  160,  361. 
when  not  distramable,  i.  435. 
in  transitu,  i.  616. 
Gospel,  origin  of  swearing  by  the,  ii.  251 
Gout,  i.  564. 
Government,  i.  564. 

how  to  sue  in  equity,  ii  289. 

at  law,  ii.  285. 
cannot  be  sued,  ii.  289. 
not  barred  by  limitation,  ii.  50. 
set  off  against,  ii.  519* 
Governor,  i.  564. 
Grace,  i.  41,  565. 
act  of,  i.  63. 
days  of,  i.  369. 
Gradus,  i.  565. 
Graffer,  i.  565. 
Graft,  i.  565. 
Grain,  a  weight,  i.  565. 

corn,  i.  565. 
Grainage,  i.  565. 
Gramme,  i.  565. 
Grand,  i.  565. 

assize,  i.  565 ;  ii.  603. 
cape,  i.  565. 
days,  i.  565. 
distress,  i.  565. 
sergeantry,  i.  565. 
bill  of  sale,  i  180,565. 
coutumier,  i.  565. 
jury,  i.  565. 
Grandchildren,  i.  567. 

legacy  to,  ii.  21. 
Grandfather,  i.  567. 
Grandmother,  i.  568. 
Grant,  i.  568. 

bargain  and  sell,  i.  345,  568. 
lying  in,  ii.  91. 
Grantee,  i.  568. 
Grantor,  i.  568. 
Grasshearth,  i.  568. 
Gratification,  i.  568. 
Gratis,  i.  568. 

dictum,  i.  568. 
Gratuitous  contract,  i.  307,  568. 
Gravamen,  i.  568. 
Grave,  i.  568.    V.  Dead  body. 
Great  cattle,  i.  569 
charter,  i.  569. 
law,  i.  569. 
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Oree,  i.  569. 
Green  wax,  i.  569. 
Gros  bois,  i.  569. 
Gross,  i.  569. 

adventure,  i.  569. 
average,  i.  569. 
common  in,  i.  248. 
fault,  i.  514. 
negligence,  i.  569, 

finder  responsible  for,  i.  525. 
profits,  ii.  391. 
weight,  i.  569. 
Ground  rent,  i.  569. 
Groundage,  i.  569. 
Guarantee,  i.  569. 

liability  of,  i.  569. 
Guarantor,  i.  570. 

differs  from  a  surety,  i.  570. 
Guaranty,  i.  570. 

when  to  be  in  writing,  i.  570. 
Guardians,  i.  571. 

kinds  of,  i.  571. 

of  the  poor,  i.  573. 

to  appear  for  infant,  i.  107. 

by  nature,  i.  571. 

nurture,  i.  572 ;  ii.  251. 
testamentary,  i.  572. 
in  socage,  i.  572. 
ad  litem,  i.  572. 
statutory,  i.  572. 
may  distrain,  i.  434. 
Guardianship,  i.  572. 
Gubernator,  i.  572. 
Guest,  i.  572. 

Guidon  de  la  mer,  Le,  i.  572. 
Guild,  i.  572. 
Guilt,  i.  572. 

when  silence  is  evidence  of,  ii.  526. 
Guilty,  i.  573. 

H. 

Habeas  corpora,  i.  573. 
corpus,  i.  573. 

among  the  Romans,  i.  573. 
proceedings  under,  i.  574. 
return  to,  i.  574. 
act,  by  what  authority  suspended, 

i.  575. 
ad  deliberandum,  i.  575. 
faciendum,  i.  575. 
prosequandum,  i.  575. 
respondendum,  i.  575. 
satisfaciendum,  i.  575. 
subjiciendum,  i.  575. 
testificandum,  i.  575.  - 
cum  causa,  i.  575. 
Habendum,  i.  576. 
Haberdasher,  i.  576. 
Habere,  i.  576. 

facias  possessionem,  i.  576. 
seisinam,  i.  576. 
visum,  i.  576. 
Habit,  i.  576. 
Habitation,  i.  577. 
Habitual  drunkard,  i.  577. 
Habitually,  i.  577. 
Had  bote,  i.  577. 
Haeredes  proximi,  i.  577. 
Hsreditas,  L  677. 

jacens,  i.  577. 


Haeres,  i.  577. 
Half,  i.  577. 

blood,  i.  185,  577. 
brother,  i.  194,  577. 
cent,  i.  577. 

defence,  i.  389,  578. 
dime,  i.  578. 
dollar,  i.  578. 

eagle,  i.  578. 

proof,  i.  578. 

seal,  i.  578. 

sister,  i.  577. 

year,  i.  578. 
Hall,  l.  578. 

Hallucination,  i.  578.    V.  Inumtg. 
Halmote,  i.  578. 
Hamesucken,  i.  578. 
Hamlet,  i.  578. 
Hanaper  office,  i.  578. 
Hand,  i.  578. 

accused  required  to  hold  up,  L  130* 
Handbill,  i.  578. 
Handsale,  i.  578. 
Handwriting,  i.  578. 

comparison  of,  i.  255* 
Hanging,  i.  579. 
Hangman,  i.  579. 
Hap,  i.  579. 

Hanse  towns,  laws  of,  ii.  13* 
Harbor  for  vessels,  i.  579. 

to,  i.  579. 
Hard  labor,  i.  580. 
Hart,  i.  580. 
Hat  money,  i.  580. 
Have,  to,  i.  580. 
Haven,  i.  580. 
Hawkers,  i.  580. 
Hazardous  contract,  i.  307,  580. 
Head  borough,  i.  580. 
Health,  i.  580. 

officer,  i.  581. 
Hearing,  criminal  law,  i.  581. 
further,  i.  522,  581. 
in  chancery,  i.  581. 
Hearsay  evidence,  i.  486,  581. 

is  evidence  in  pedigree,  ii.  322. 
Hedge  bote,  i.  582. 
Heifer,  i.  582. 
Heir  i.  582. 

apparent,  i.  583. 

beneficiary,  i.  583. 

collateral,  i.  583. 

conventional,  i.  583. 

forced,  i.  583. 

general,  i.  583. 

irregular,  i.  583. 

at  law,  i.  583. 

legal,  i.  5S3. 

loom,  i.  415,  583. 

presumptive,  i.  583. 

testamentary,  i.  583. 

unconditional,  i.  584. 

meaning  by  the  common  law,  i.  583. 

civil  law,  i.  583. 

may  distrain,  i.  434. 

when  entitled  to  fixtures,  L  529. 
Heiress,  i.  584. 
Heptarchy,  i.  584. 
Heraldry,  i.  584. 
Herbage,  i.  584. 
Hereditaments,  L  584. 
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Hereditaments,  incorporeal,  i.  384. 

Hereditary,  i.  584. 

Heresy,  i.  584. 

Berischild,  i.  584- 

Heriots,  i.  584. 

Heritage,  i.  584. 

Hermaphrodite!,  i.  584. 

Hide,  i.  584. 

Hierarchy,  i.  584. 

Hieroglyphic,  book  entries  not  to  be  made  in,  ii. 

273. 
High,  i.  585. 

constable,  i.  282,  585. 

court  of  delegates,  i.  585. 

seas,  i.  585. 

treason,  i.  585. 

water  mark,  i.  585. 
Highest  bidder,  i.  585. 
Highway,  i.  585.    V.  Road. 

common,  i.  253. 
Highwayman,  i.  586. 
Hilary  term,  i.  586. 
Higler,  i.  586. 
Hire,  i.  586. 

resemblance  to  sale,  i.  586. 
Hirer,  i.  587. 

deviating  from  contract  becomes  responsi- 
ble, i.  587. 

when  not  responsible,  i.  587. 
His  excellency,  i.  587. 

honor,  i.  587. 
History,  i.  588. 
Hodge  podge  act,  i.  588. 
Hceres  factus,  i.  588. 

natus,  i.  588. 
Hogshead,  L  588. 
Hold,  to,  i.  588. 
Holder,  i.  588. 

must  give  notice  of  dishonor  of  a  bill,  ii. 
242. 
Holding  over,  i.  588. 
Holograph,  i.  588. 
Homage,  i.  588. 

Homagiam,  ii.  102.    7.  Homage. 
Home  port,  i.  588. 
Homcstal,  i.  588. 
Homestead,  i.  588.    V.  Mansion* 
Homicide,  i.  588.    V.  Murder. 

justifiable,  i.  688. 
Homine  capto  in  withernam,  i.  589. 
replegiando,  i.  589. 
eligendo,  i.  589. 
Homo,  i.  589. 
Homologation,  i.  589. 
Honesty,  i.  589. 
Honorarium,  i.  590 ;  ii.  493. 
Honor,  i.  589. 

a  seignory,  i.  590. 
to,  i.  590. 
Hors  de  son  fee,  i.  590. 
Horse,  i.  590. 

Horses,  gift  of,  may  include  mares,  i.  505. 
Hostage,  i.  590. 
Hostel lagium,  i.  590. 
Hostility,  i.  590. 
Hostis,  i.  468. 
Hotchpot,  i.  590. 
Hour,  i.  591. 
House,  i.  591. 

of  commons,  i.  591. 
correction,  i.  591. 


House,  dwelling,  i.  196,  455. 
of  lords,  i.  591. 
refuge,  i.  591. 
representatives,  i.  501 

ofU.  S.,  i.  371. 
commercial,  i.  591. 
key  of,  i.  690. 
when  door  of  may  be  broken,  u  196, 432, 

576. 
protection  of,  i.  191. 
waste,  ii.  645. 
Housebote,  i.  592. 
Housekeeper,  i.  592. 
Hovel,  i.  592. 
Hoyman,  i.  592. 
Hue  and  cry,  i.  593. 
Huebra,  i.  593. 
Huissier,  i.  593. 
Hundred,  i.  593. 

gemote,  i.  593. 
Hundredors,  i.  593. 
Hunger,  i.  593. 
Hunting,  i.  593. 
Hurdle,  i.  593. 
Husband,  i.  593. 

obligations,  i.  593. 
rights,  i.  594;  ii.  110. 

to  acquets,  i.  61. 
may  distrain  for  wife's  rent,  i.  433. 
when  to  sue  alone,  ii.  286. 

with  wile,  ii.  286. 
when  to  be  sued  alone,  ii.  288. 

with  wife,  ii.  287, 288, 
290. 
how  liable  for  wife,  ii.  41. 
cannot  be  a  witness  for  or  against  his 

wife,  ii.  659. 
ship's,  i.  594. 
Husbrece,  i.  594. 
Hustings,  i.  594. 
Hydrometer,  i.  594. 
Hypobolum,  i.  594. 
Hypothecation,  i.  595!. 

differs  from  pledge,  i.  090. 
Hypothecary  debt,  i.  379. 
Hypotheque,  i.  595. 


Ibidem,  L  596. 

I  O  U,  i.  596. 
Ictus  orbis,  i.  596. 
Idem  sonans,  i.  596. 
Idenditate  nominis,  i.  096. 
Identity,  i.  596. 

of  persons,  i.  096. 
things,  i.  596. 
Ides,  nones  and  calends  i.  096. 
Idiocy,  i.  598. 
Idiot,  i.  598. 

how  to  appear,  i.  107. 

sue  and  defend,  ii.  289. 
Idiota  inquirendo,  writ  de,  i.  098. 
Idleness,  i.  598.    V.  Vagrancy. 
Ignis  judicium,  i.  599. 
Ignominy,  i.  599. 
Ignoramus,  i.  599. 
Ignorance,  i.  599.    V.  Error. 

II  consolato  del  mare,  i.  280. 

III  fame,  i.  600. 
Illegal,  L  600. 

covenant,  i.  348. 
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Illegitimate,  i.  600. 

child,  i.  326. 
Uleviable,  i.  600. 
Illicit,  i.  600. 
Illicit©,  i.  600. 

Illinois,  limitation  of  actions  in,  ii.  54. 
letters  testamentary  in,  ii.  36. 
acknowledgment  of  deeds  in,  i.  53. 
government  of,  i.  600. 
Illiterate,  i.  605. 

Illusion,  i.  605.    V.  Hallucination, 
Illusory  appointment,  i.  109,  605. 
Imagine,  to,  i.  605. 
Imagining,  i.  605. 
Imbecility,  i.  605. 
Immaterial,  i.  605. 

averment,  i.  606. 
issue,  i.  606,  668. 
Immediate,  i.  606. 
Immemorial,  i.  606. 

possession,  i.  606. 
Immigration,  i.  606.  * 

Immoral  consideration,  i.  606. 
Immorality,  i.  606. 
Immovable  things,  i.  507. 
Immovables,  i.  606. 
Immunity,  i.  607. 

Impairing  the  obligation  of  contracts,  i.  607. 
Impanel,  to,  i.  607* 
Imparlance,  i.  607. 

general,  i.  556,  608. 
special,  i.  608 ;  ii.  538. 
general  special,  i.  558,  608. 
continuance  by,  i.  303. 
Impartiality  required  in  a  judge,  i.  675. 
Impeachment,  i.  608. 

of  an  officer,  i.  608. 
of  a  witness,  i.  609. 
of  waste,  i.  609. 
articles  of,  i.  127. 
Impediments,  i.  609. 
Imperfect,  i.  609 

right,  ii.  483. 
Imperium,  i.  609;  ii.  361. 
Impertinent,  i.  609 ;  ii.  334. 
Imperfect  obligation,  ii.  254. 
Impetration,  i.  610. 
Implead,  to,  i.  610. 
Implements,  i.  610. 
Implicata,  i.  610. 
Implication,  i.  610. 
Implied  contract,  i.  306. 
covenant,  i.  346. 
obligation,  ii.  255. 
Importation,  i.  610. 
Importations,  patents  for,  ii.  305. 
Imports,  i.  611. 
Importunity,  i.  611. 
Impositions,  i.  611. 
Impossibility,  i.  6 1 1 . 

avoids  a  contract,  ii.  634. 
Impossible  condition,  i.  263. 
Imposts,  i.  611.    V.  Dutiet, 
Impotence,  i.  611.  ^ 
Imprescriptibility,  i.  612. 
Imprimatur,  i.  612. 
Imprimery,  i.  612. 
Imprimis,  i.  612* 
Imprisonment,  i.  612. 

false,  i.  474,  510. 
Improbation,  i.  612. 


Impropriation,  i.  612. 
Improvement  of  an  estate,  i.  612. 

of  a  machine,  i.  613. 
Improper  deposit,  i.  407.  % 

Impuber,  i.  613. 
Impunity,  i.  613. 
Imputation,  i.  613. 

of  payment,  i.  613. 
In  alio  loco,  i.  613. 

articulo  mortis,  i.  613. 

autre  droit,  i.  613. 

blank,  i.  613. 

chief,  i.  613. 

commendam,  i.  245,  613. 

partnership,  ii.  296,  53L 

custodia  legis,  i.  613. 

esse,  i.  614. 

extremis,  i.  614. 

faciendo,  i.  614. 

favorem  libertatis,  i.  614. 
vitss,  i.  614. 

fieri,  i.  614. 

forma  pauperis,  i.  614. 

foro  conscientis,  i.  614. 

fraudem  legis,  i.  614. 

gremio  legis,  i.  614. 

gross,  i.  614. 

mvitum,  i.  614. 

judicio,  i.  614. 

lure,  i.  614. 

limine,  i.  614. 

litem,  i.  614. 

loco  parentis,  i.  614. 

mitiori  sensu,  i.  614. 

mora,  i.  614. 

nubibus,  i.  614. 

nullo  est  eratum,  i.  614. 

odium  spoliatoris,  i.  614. 

pari  causa,  i.  615. 
delicto,  i.  615. 
materia,  i.  615. 

perpetuam  rei  memoriam,  i.  615. 

patrimonio,  thing,  ii.  586. 

personam,  i.  615. 

injunction  operates  only,  i.  634. 

posse,  i.  615. 

prBsenti,  i.  615. 

principio,  i.  615. 

propria  persona,  i.  615. 

re,  i,  615. 

rebus,  i.  615. 

rem,  i.  615. 

rerum  naturae,  i.  615. 

solido,  i.  615  j  ii.  532. 

statu  quo,  i.  615. 

terrorem,  i.  616. 

populi,  i.  616. 

tolidem  verbis,  i.  616. 

toto,  i.  616. 

transitu,  i.  616. 

vadio,  i.  616. 

ventre  sa  mere,  i.  616. 

wait,  lying,  ii.  91. 

witness  whereof,  i.  616. 
Inadequate  price,  i.  616. 
Inadmissible,  i.  617. 
Inalienable,  i.  617. 
Inauguration,  i.  617. 
Incapacity,  i.  617. 

to  sue  in  equity,  ii.  289. 

absolute,  ii.  289. 
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Incapacity  to  sue  in  equity,  partial,  ii.  289. 

Incendiary,  i.  617.    V.  JLrton 

Inception,  i.  617. 

Incest,  i.  617. 

Inch,  i.  617. 

Inchoate,  i.  617. 

Incident,  i.  617. 

Incipitur,  i.  617. 

Inclusive,  i.  617. 

Income,  i.  618. 

Incompatibility,  i.  618. 

Incompetency,  i.  618. 

of  judge,  i.  618* 
witness,  i.  618. 
Incontinence,  i.  619. 
Inconclusive,  i.  618. 

Incorporation,  i.  318,  619.    V.  Corporation, 
Incorporeal,  i.  619. 

hereditament,  i.  619. 
property,  i.  619;  ii.  394,  423. 
Inculpate,  to,  i.  619. 
Incumbent,  i.  619. 
Incumbrance,  i.  619. 
Indebitatus  assumpsit,  i.  619;  ii.377.   V.  Pactum 

constituta  pecurdm* 
Indebtedness,  i.  620. 
Indebiti  solutio,  i.  619 ;  ii.  412. 
Indecency,  i.  620. 

when  a  nuisance,  ii.  248. 
Indefeasible,  i.  620. 
Indefensus,  i.  620. 
Indefinite,  i.  620. 

failure  of  issue,  i.  620. 
legacy,  ii.  19. 
number,  i.  620. 
payment,  i.  620. 
Indemnity,  i.  620. 
Indenture,  i.  620.    V.  Deed. 
Independence,  i.  621. 
Independent  contract,  i.  306,  621. 

covenant,  i.  347. 
Indian,  i.  621. 

tribe,  i.  621. 
Indeterminate,  i.  621. 

obligation,  ii.  255. 
Indiana,  limitation  of  actions  in,  ii.  54 
letters  testamentary  in,  ii.  36. 
lien  of  judgments  in,  ii.  47. 
government  of,  i.  621. 
acknowledgment  of  deeds  in,  i.  93. 
Indians,  not  citizens,  ii.  199. 
Indicia,  i.  623. 
Indicted,  i.  624. 
Indiction,  i.  624. 
Indictment,  i.  624. 

bill  of,  i.  179. 
Indictor,  i.  625. 
Indifferent,  i.  625. 
Indivisam,  i.  625. 
Indivisible,  i.  625. 

obligation,  ii.  255* 
Indirect  evidence,  i.  625. 
Indorse,  to,  i.  625. 
Indorsee,  i.  626. 

Indorsement  of  a  warrant,  i.  626. 

writing,  i.  626. 
bill,  i.  626. 
conditional,  i.  626 
full,  i.  626. 
blank,  i.  626. 
Indorse?,  i.  627. 

Vol.  n.— W  w 


Inducement,  i.  627. 

or  motive,  i.  627. 
Inducla  legales,  i.  627. 
Induction,  i.  627. 
Indulgence,  i.  627. 
Ineligibility,  i.  627. 
Inevitable  accident,  i.  628. 
Infamis,  i.  628. 
Infamy,  i.  628. 

effect  of,  on  witness,  ii.  661. 
Infancy,  i.  628. 
Infant,  i.  628. 

when  of  age,  i.  628. 
what  he  may  do,  i.  629. 
when  punishable  for  crime,  i.  429,  629. 
in  ventre  sa  mere,  i.  533,  582,  616. 
may  contract  for  necessaries,  ii.  207. 
when  bound  by  his  contract,  ii.  283. 
confirmation  of  contract  by,  i.  268. 
how  to  sue  and  be  sued  in  equity,  ii.  289. 
must  give  notice  of  dishonor  of  a  bill,  ii* 
242. 
Infanticide,  i.  181,  629. 
Infeoffment,  i.  630. 
Inference,  i.  630. 
Inferior,  i.  630. 

courts,  i  630. 
Infidel,  i.  630.    Y.  Atheist. 

not  a  competent  witness,  ii.  660. 
Infirm,  i.  630. 
Infinite  distress.!.  437. 
Influence,  i.  630*. 
Informality,  i.  630. 
Information,  i.  631. 

in  the  nature  of  a  quo  warranto,  i 

631. 
bill  of,  i.  173. 
Informal  issue,  i.  669. 
Informatus  non  sum,  i.  631. 
Informer,  i.  631. 

when  a  competent  witness,  i.  631 ;  ii. 
479. 
liable  to  an  action,  ii.  198* 
Infortiatum,  i.  631. 
Infra,  i.  631. 

setatem,  i.  631. 
corpus  comitatus,  i.  632. 
dignitatem  curia,  i.  632. 
hospitium,  i.  632. 
praesidia,  i.  632. 
Infraction,  i.  632. 
Infusion,  i.  385,  632. 
Ingenui,  i.  632. 
Ingratitude,  i.  632. 
Ingress,  i.  632. 
Ingressu,  i.  632. 
Ingrossing,  i.  632. 
Inhabitant,  i.  632. 

when  citizen,  L  632* 
not,  i.  633. 
Inherent  power,  i.  633. 
Inheritance,  i.  633. 
Inhibition,  i.  633. 
Inimicus,  i.  468. 
Iniquity,  i.  633. 
Initial,  i.  633. 

Initials,  legatee  named  by,  ii.  26. 
Initialia  testimonii,  i.  634 
Initiate,  i.  634. 
Initiative,  i.  634. 
Injunction,  i.  634. 


706 


INDEX. 


Injunction,  remedial,  i.  634. 

judicial,  i.  635. 

common,  i.  634. 

perpetual,  i.  635. 

special,  i.  634. 

temporary,  i.  635. 

for  wbat  causes  granted,  i.  634. 

interdict  resembles  an,  i.  635. 

granted  to  prevent  litigation,  ii.  70. 
Injuria  absque  damno,  i.  636. 
Injurious  words,  i.  636. 
Injury,  i.  636. 

in  the  civil  law,  i.  637. 
Injustice,  i.  637. 
Inland,  i.  637. 

bill  of  ezchange9  *•  1 W. 
Inlagare,  i.  637. 
Inmate,  i.  637. 
Inn,  i.  637. 
Innavigable,  i.  638. 
Inner  barrister,  i.  159. 
Innings,  i.  638. 
Innkeeper,  i.  638. 

rights  of,  i.  638. 

duties  of,  i.  638. 

when  liable  to  guest,  i.  572. 
Innocence  presumed,  i.  195,  638. 
Innominate  contracts,  i.  639. 
Innotescimus,  i.  639. 
Innovation,  i.  639. 
Inns  of  court,  i.  639. 
Innuendo,  i.  639. 
Inofficious,  i.  640. 
Inops  consilii,  i.  640. 
Inquest,  i.  640. 
Inquiry,  writ  of,  i.  640. 
court  of,  i.  327. 
Inquisition,  i.  640. 
Inquisitor,  i.  640. 
Inrollment,  i.  640.  * 

Insane,  i.  640.  ' 

persons  cannot  contract,  ii.  383. 
Insanity,  i.  640 ;  ii,  90,  91. 
moral,  ii.  188. 
mania,  ii.  103. 
presumed  to  continue,  ii.  89. 
revokes  agency,  i.  84 ;  ii.  478* 
Inscription,  i.  641. 
Inscriptiones,  i.  641. 
Insensible,  i.  641. 
Insidiatores  viarum,  i.  641. 
Insimul  computassent,  L  641. 
Insinuation,  l.  641. 
Insolvency,  i.  641. 

who  to  sue  on,  ii.  288. 
Insolvent,  i.  641. 

bank,  effect  of  payment  in  bills  of,  ii. 

321. 
differs  from  bankrupt,  i.  157. 
Inspection,  i.  642. 

trial  by,  ii.  603. 
Inspector,  i.  642 
Inspeximus,  i.  642. 
Installation,  i.  642. 
Instalment,  i.  642. 

debt  due  by,  when  presumed  to  be 
paid,  ii.  609. 
Instance,  i.  642. 

court,  i.  926,  642. 
Instant,  i.  642. 
Instar,  i.  643. 


Instanter,  i.  643. 
Instigation,  i.  643. 
Institor,  i.  643. 
Institute,  i.  643. 

to,  i.  643. 
Institutes  of  Coke,  i.  643. 
Caius,  i.  643. 
Justinian,  i.  643. 
Theophilus,  L  643. 
Instituted  executor,  i.  497. 
Institution,  i.  643. 

of  heir,  i.  644. 
political  law,  i.  644. 
practice,  i.  644. 
Instructions,  French  law,  i.  644. 
in  commerce,  i.  644. 
practice,  i.  644. 
Instrument,  i.  644. 
Instruments,  i.  644. 
Insula,  i.  644. 
Insufficiency,  i.  645. 
Insuper,  i.  645. 

Instrumentary  witness,  ii.  661. 
Insurable  interest,  i.  645. 
Insurance,  i.  645. 

marine,  i.  645. 
fire,  i.  645. 
on  lives,  i.  646. 
brokers,  i.  194* 
double,  i.  447. 
warranty  in,  ii.  643. 
Insured,  i.  646. 
Insurer,  i.  646. 

not  liable  for  remote  causes  of  loss,  i.211. 
Insurgent,  i.  646. 
Insurrection,  i.  646. 
Intakers,  i.  647. 
Integer,  i.  647. 

Intended  to  be  recorded,  i.  647. 
Intendant,  i.  467. 
Intendment  of  law,  i.  647. 
Intention,  i.  647. 

of  testator  to  guide  in  the  construction 

of  will,  ii.  17. 
required  in  a  crime,  i.  647. 
contract,  i.  64?. 
will,  i.  647. 
when  not  punishable,  i.  647. 
Intent,  common,  i.  252. 
Inter,  i.  648. 

alia,  i.  648. 
alios,  i.  648. 
commoning,  i.  648. 
canem  et  lupum,  i.  648. 
partes,  i.  648. 
Be,  i,  648. 
vivos,  i.  648. 
Intercourse,  i.  648. 
Interchangeably,  i.  648. 
Interdict,  i.  648. 

Interdicted  of  fire  and  water,  i.  649. 
Interdiction,  i.  649. 
Interesse  termini,  i.  651. 
Interest  in  estates,  i.  651. 

contracts,  i.  651. 
insurable,  i.  651. 
in  evidence,  i.  651. 

test  of,  i.  651. 
policy,  ii.  348. 
for  money,  i.  652. 
who  must  pay,  i.  652. 
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Interest)  who  entitled  to,  i.  652. 

on  what  claims  allowed,  i.  653. 
goods  sold  and  delivered,  i.  653. 
notes  and  bills,  i.  653. 
an  account  stated,  i.  653. 
arrears  of  annuity,  i.  653. 
deposit  by  a  purchaser,  i.  653. 
purchase  money,  i.  653. 
judgment  debt,  i.  653. 
money  paid  by  mistake,  i.  653. 

obtained  by  fraud,  i.  653. 
rent,  i.  653. 

cannot  be  distrained  for,  i.  433* 
legacies,  i*  654. 

specific,  i.  654. 
general,  i.  654. 

Suantum  of,  i.  655. 
uring  what  time  paid,  i.  65& 
war,  i.  655. 

simple,  i.  655. 

compound,  i.  655. 

given  beyond  penalty  of  a  bond,  i.  656. 

foreign,  when  allowed,  i.  656. 

how  computed,  i.  656. 

when  barred,  i.  656. 

rate  of,  in  the  several  states,  i.  657. 

marine,  i.  658;  ii.  107,  370. 
Interim,  i.  658. 
Interior  forum,  i.  544. 
Interlineation,  i.  659. 

effect  of,  ii.  16. 
Interlocutory,  i.  659. 

judgment,  L  678. 
Interlopers,  i.  659. 
International,  i.  659. 
Internuncio,  i.  659. 
Internal  justice,  i.  687. 
International  law,  i.  685;  ii.  10,  11 
Interpolation,  i.  659. 
Interpleader,  i.  659. 
Interpretation,  i.  659. 
Interpreter,  i.  661. 

not  bound  to  testify,  i.  661. 
Interregnum,  i.  661. 
Interrogatoire,  i.  661. 
Interrogatories,  i.  661. 

demurrer  to,  i.  404. 
Interruption,  i.  661. 

natural,'!.  661. 
civil,  i.  661. 
Interval,  i.  662. 
Intervention,  i.  662. 
Intestable,  i.  662. 
Intestacy,  i.  662. 
Intestate,  i.  662. 
Intimation,  i.  662. 
Intoxication,  effect  of,  i.  451. 
Introduction, ).  662. 
Intromission,  i.  663. 
Intronisation,  i.  663. 
Intruder,  i.  663. 
Intrusion,  i.  663. 
Inundation,  i.  663. 
Inure,  i.  663. 
Invalid,  i.  663.    ■ 
Invasion,  i.  663. 
Invention,  i.  663 

when  dedicated  to  public  use,  i.  386. 
patents  for,  ii.  303. 
Inventiones,  i.  663. 
Inventor,  i.  663. 


Inventory,  i.  664. 

benefit  of,  i.  166,583. 
of  goods  distrained  to  be  made,  i.  437* 
Invest,  to,  L  664. 
Investiture,  i.  664. 
Inviolability,  i.  664. 
Invito  domino,  i.  664. 
Invoice,  i.  664. 

book,  i.  665. 
Involuntary,  i.  665. 

ignorance,  i.  599. 
obligation,  i.  544. 
Iowa,  government  of,  i.  665. 
Ipse,  i.  666. 
Ipso  facto,  i.  666. 
jure,  i.  666. 
Ire  ad  largum,  i.  666. 
Irony,  i.  666. 
Irregular,  i.  667. 

deposit,  i.  407,  667. 
heir,  i.  583. 
Irregularity,  i.  667. 
Irrelevancy,  ii.  428. 
Irrelevant  evidence,  i-  667. 
Irreplevisable,  i.  667. 
Irresistible  force,  i.  667. 
Irrevocable,  i.  667. 
Irrigation,  i.  667. 
Irritancy,  i.  667. 
Island,  l.  667. 
Issint,  i.  668. 
Issuable,  i.  667. 
Issue,  kindred,  i.  668. 

legacy  to,  ii.  22. 

to  entitle  the  husband  to  curtesy,  there 
must  have  been,  i.  478. 

pleading,  i.  668. 

differs  from  traverse,  ii.  597. 

material,  i.  668. 

immaterial,  i.  606,  668. 

in  fact,  i.  668. 

in  law,  i.  668. 

general,  i.  669 ;  ii.  606. 

special,  i.  669 ;  ii.  538. 

common,  i.  669. 

formal,  i.  669. 

informal,  i.  669. 

actual,  i.  669. 

feigned,  i.  669. 

roll,  i.  670 

joinder  of,  i.  672* 
Issues,  i.  670. 
Isthmus,  i.  670. 
Ita  est,  i.  670. 

quod,  i.  670. 
Item,  i.  670. 
Itinerant,  i.  670. 

justices,  i.  688. 
Iter,  i.  670 ;  ii.  647. 

J. 

Jactitation  of  marriage,  i.  670. 

Jactura,  i.  670. 

Jail,  i.  554,  670.    V.  Qaol,  Priton 

Jeofaile,  i.  670. 

Jeopardy,  i.  671. 

Jerguer,  i.  671. 

Jettison,  i.  671. 

Jeux  de  bourse,  i.  671. 

Jews,  i.  671. 
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Jewels  buried  with  the  dead,  who  it  the  owner 

of,  i.  568,  569. 
Job,  i.  671 
Jobber,  i.  6*71. 
Jocalia,  i.  671. 
Joinder  of  actions,  i.  671. 

demurrer,  i.  672. 
issue,  i.  672. 
parties  to  actions,  i.  67*2* 
non,  ii.  235. 
Joint,  i.  673. 

authority,  how  executed,  i.  146. 

agents,  powers  of,  L  84,  85. 

contract  of,  i.  673. 

covenant,  i.  347. 

obligation,  ii.  256,  532. 

executors,  i.  673. 

owners  of  ships,  when  not  partners,  ii.  295* 

right  of  majority  of,  ii.  276 
obligors,  i.  615. 
obligees,  i.  615. 
tenants  i.  480,  674 ;  ii.  574. 

when  not  partners,  ii.  295. 
how  to  distrain,  i.  433. 
trustees,  i.  674. 
stock  banks,  i.  673. 
Jointress,  i.  674. 
Jointure,  i.  674. 
Jour,  i.  674. 
Journal  of  a  ship,  i.  674. 

merchant,  i.  674. 
legislature,  i.  674. 
Journeys  account,  i.  675. 
Judex,  i.  675. 

ia  que,  i.  675* 
ad  quem,  i.  675. 
Judge,  i.  675. 

impartiality  of,  i.  675. 
protection  or,  i.  675. 
advocate,  i.  676. 

presumed  to  know  the  law,  i.  448. 
cannot  decide  his  own  causes,  i.  618. 
bound  to  grant  a  habeas  corpus,  i.  575. 
may  be  removed  by  address,  i.  69 
Judge's  certificate,  when  given,  i.  214. 

notes,  i.  676. 
Judges,  equality  of,  i.  471. 

how  to  decide  when  divided,  i.  439. 
list  of,  of  supreme  court,  ii.  561 . 
Judgment,  i.  676. 

form  of,  n.  2,  i.  676. 

when  and  how  given,  n.  3,  L  676. 

kinds  of,  n.  6,  i.  676. 

in  assumpsit,  n.  9,  i.  677. 

case,  n.  10,  i.  677. 
of  cassetur  breve,  n.  11,  i.  677. 
(  by  confession,  n.  12,  i.  677. 
'  contradictory,  n.  13,  i.  677. 
in  covenant,  n.  14,  i.  677. 

debt,  n.  15,  i.  677. 
by  default,  n.  18,  i.  677. 
in  detinue,  n.  20,  i.  677. 

error,  n*21,  i.  677. 
revocatur,  n.  21,  i.  677. 
final,  n.  22,  i.  677. 
interlocutory,  n.  24,  i.  678. 
of  nil  capiat,  n.  28,  i.  678. 

dicit,  n.  29,  i.  678. 
nolle  prosequi,  n.  30,  i.  678. 
non  obstante  veredicto,  n.  31,  i.  678. 
by  non  sum  informatus,  n.  33,  i.  678. 


Judgment,  of  non  pros,  n.  34,  i.  678. 

suit,  n.  35,  i.  679. 
quod  computet,  n.  39,  i.  47,  079. 

recuperet,  n.  40,  i.  679. 
in  replevin,  n.  41,  i.  679. 
of  respondeat  ouster,  n.  48,  i.  679. 

retraxit,  n.  49,  i.  680. 
n  trespass,  n.  50,  i.  680. 

trover,  n.  51,  i.  680. 
of  capiatur,  n.  52,  i.  680. 

misrecordia,  n.  53,  i.  680. 
quod  partitio  fiat,  n.  55,  L  680. 

partes  replacitent,  n.  56,  L  680. 
arrest  of,  i.  680, 
roll,  i.  680. 
accumulative,  i.  50. 
ad  sequendem  solum,  ii.  520. 
false,  i.  511. 
foreign,  i.  538. 

how  proved,  i.  538. 
effect  of,  L  488. 
lien  of,  ii.  47. 
interest  on,  i.  653. 

may  be  set  off  against  judgment,  ii- 
519. 
Judicature,  i.  680. 
Judices  pedaneos,  i.  680. 
Judicial,  i.  681 

confessions,  i.  681. 
conventions,  i.  681. 
injunction,  i.  635. 
interdiction,  i.  649 
mortgage,  i.  681 ;  ii.  191. 
offices,  ii.  259. 
proof,  ii.  393. 
■ale,  i.  681. 
sequestration,  i.  407. 
writ,  i-  634,  681. 

to  make  perjury,  the  oath  must  be,  ii.  331. 
Judiciary,  i.  681. 
Judicium  Dei,  i.  681. 
Judicio  de  concrso,  i.  681. 
Junior,  i.  682. 
Junipeni8  sabina,  i.  682. 
Jura  personarum,  i.  682. 
rerum,  i.  682. 
Bumma  imperii,  i.  682. 
Juramentse  corporal  ia,  i.  682. 
Juramentum  judiciale,  i.  682. 
Jurat,  i.  682. 
Jurata,  i.  682. 
Jurats,  i.  683. 
Jure,  i.  683. 
Juridical,  i.  683. 

days,  i.  683. 
Jurisconsult,  i.  683. 
Jurisdiction,  i.  683. 

original,  i.  683 ;  ii.  273. 

appellate,  i.  683. 

concurrent,  i.  683. 

exclusive,  i.  683. 

assistant,  i.  683. 

clause,  i.  683 • 

of  admiralty,  i.  73. 

contentious,  i.  302. 

voluntary,  i.  302. 

courts  cannot  be  ousted  of  their,  i. 

326. 
of  grand  jury,  i.  566.       N 
senate  as  a  court,  i.  328. 
supreme  court,  i.  329. 
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Jurisdiction  of  supreme  court,  original,  i.  329. 

appellate,  i.  329. 
circuit  court,  i.  334. 

at  law,  i.  334. 
criminal,  i.  338. 
in  equity,  i.  338. 
original,  i.  334 
appellate,  i.  337. 
district  court  XT-  S.,  i.  338. 
civil,  i.  338. 
criminal,  i.  341. 
territorial  courts,  i.  342. 
Jurisprudence,  i.  684 ;  ii.  535. 
medical,  ii.  153* 
Jurist,  i.  684. 
Juror,  i.  684. 

when  to  be  challenged,  i.  217. 
when  not  a  competent  witness,  ii.  660. 
withdrawing  a,  ii.  697. 
Jurors,  non,  ii.  235. 

misbehaviour  of,  ii.  168. 

Jury,  i.  684. 

box,  i.  684. 
grand,  i.  560. 

jurisdiction  of,  i.  566. 
list  of,  i.  684. 
party,  ii.  297. 
trial  by,  ii.  602. 

may  be  discharged  on  the  ground  of  neces- 
sity, i.  426. 
Jus,  i.  684. 

abutendi,  i.  684 

accrescendi,  i.  480,  684;  ii.  293 
ad  rem,  i.  685. 
aqtueductue,  i.  685. 
civile,  i.  685. 
civitatis,  i.  685. 
cloacs,  i.  685. 
dare,  i.  685. 
dieere,  i.  685* 
deliberandi,!.  685. 
disponendi,  i.  685. 
duplicatum,  i.  685. 
feciale,  i.  685. 
fiduciarum,  i.  685. 
gentium,  i*  685. 
gladii,  i.  685. 
nabendi,  i.  686. 
incognitum,  i.  686 
legitimum,  i.  686. 
mariti,  i.  686. 
merum,  i.  686. 
patronatus,  i.  686. 
personarum,  i.  686* 
precarium,  i*  686. 
postliminii,  j.  686. 
projiciendi,  i.  686. 
protegendi,  i.  686. 
qusesitum,  i.  686. 
in  re,  i.  686. 
relicta,i.  686. 
rerum,  i.  686. 
strictum,  i.  686. 
utendi,  i.  686. 
Just,  i.  686. 
Justice,  i.  686. 

kinds  of,  i.  686. 
commutative,  i.  254. 
distributive,  i.  438. 
Justices,  i.  687. 

in  eyre,  i.  687. 


Justices  of  the  peace,  i.  687. 
Justiciar  or  justicier,  i.  688. 
Justiciarii  itmerantes,  i.  688. 
residentes,  i.  688. 
Justiciary,  i.  688. 
Justicies,  i.  688. 

Justifiable  homicide,  i.  588,  688. 
Justification,  i.  688.  t- 

when  necessity  is  a,  u.  208* 

plea  of,  ii.  342. 
Justificators,  l.  689. 
Justifying  bail,  i.  689. 

K. 

Kentucky,  i.  690.  . 

acknowledgment  of  deeds  for  lands  in, 

i.  53. 
lien  of  judgments  in,  ii.  48. 
letters  testamentary  in,  ii.  36. 
limitation  of  actions  in,  ii.  55. 
|  Keelage,  i.  690. 
Keels,  i.  690. 
Keeper  of  gaol,  i.  554. 
Key,  a  wharf,  i.  690. 
of  a  house,  i.  690. 
accessory  of  house,  i.  45. 
effect  of  delivering,  L  398;  11.  568,  595. 
Keyage,  i.  690. 
Kidnapping,  i.  690. 
Kilderkin,  i.  691. 
Kindred,  i.  80,  691. 

King,  i.  691. 

's  Bench,  i.  691,  327. 
Kingdom,  i.  691. 
Kintlidge,  i.  692. 
Kirby's  Quest,  L  692. 
Kissing,  i*  692. 
Knave,  i.  692. 
Knight's  fee,  i.  692. 

service,  i.  692. 
Knowingly,  i.  692. 
Knowledge,  i.  692. 

L. 

Label,  ii.  3. 

Labor,  ii*  3. 

Laches,  ii*  3. 

Lading,  bill  of,  i.  179 ;  ii.  426,  647. 

Lady's  Friend,  ii.  3. 

Lass  majestatis,  crimen,  u- 14. 

Laga,  ii.  3. 

Lagan,  ii.  3. 

Lairesite,  ii.  3. 

Laity,  ii.  3. 

Lamb,  ii.  3. 

Land,  ii.  3,  4. 

mark,  ii.  4. 

office,  general,  i.  556. 

tenant,  ii.  4. 

Landlord,  obligatory  of,  ii.  4. 

rights  of,  ii.  4.  # 

when  entitled  to  fixtures,  i.  530 
may  enter  to  distrain,  i;,470, 
when  to  make  repairs,  ii.  447. 

Language,  ii.  4.  t> 

in  pleadings,  u.  5. 

contracts,  ii.  5. 

diplomacy,  ii.  5. 
technical,  ii.  572. 
in  what,  an  indictment  must  be,  u  624 
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Languidus,  ii.  5. 
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Lapse,  ii.  5. 

ecclesiastical,  i.  79, 
Lapsed  legacy,  ii.  6, 19. 
Larceny,  ii.  6. 

constructive,  i.  299. 
what  talcing  required  to  make,  ii*  570. 
Large,  ii.  6. 
Las  partidas,  ii.  6. 
Lascivious  carriage,  ii.  6. 
Last  sickness,  ii.  7. 
Latent,  ii.  7. 

ambiguity,  ii.  308. 
Latin  used  in  pleadings,  ii.  5. 
Latitat,  ii.  7. 
Launches,  ii.  7* 
Laura  Bridgman,  a  person  deaf,  dumb,  and  blind, 

i  598. 
Law,  ii.  7.    Y.  Laws. 
arbitrary,  ii.  8. 
canon,  ii.  8. 
common,  i.  252 ;  ii.  9. 
criminal,  ii.  9. 
international,  ii.  9. 
martial,  ii.  9. 
merchant,  ii.  10. 
municipal,  ii.  10. 
of  nature,  ii.  10. 
penal,  ii.  12. 
positive,  ii.  12. 
prospective,  ii.  12. 
public,  ii.  12. 
private,  ii.  12. 
retrospective,  ii.  12. 
statute,  ii.  12. 
unwritten,  ii.  12. 
written,  ii.  12. 
civil,  i.  232 ;  ii.  8. 
foreign,  i.  538 ;  ii.  9. 
of  a  sister  state,  how  proved,  i.  539. 
act  of,  i.  64. 

of  nations,  i.  685;  ii.  10. 
intendment  of,  i.  647. 
Lawful,  ii.  12. 

to  constitute  perjury,  the  oath  must  be, 
ii.  331. 
Lawless,  ii  12. 
Laws,  ex  post  facto,  ii.  12. 

of  the  Twelve  Tables,  ii.  13. 
Hanse  towns,  13. 
Oleron,  ii.  13. 
Wisbuy,  ii.  13. 
Rhodian,  ii.  15. 
Lawyer,  ii.  14. 
Lay,  ii.  14. 
to,  ii.  14. 

damages,  ii.  14. 
corporation,  ii.  14. 
days,  ii.  14. 
people,  ii.  14. 
Layman,  ii.  14. 
Lazaret,  ii.  14. 
Le  roi  s'avisera,  ii.  14. 
le  veut,  ii.  14. 
veut  en  deliberer,  ii.  14. 
Guidon  de  la  mer,  i.  572. 
Lead  to  uses,  to,  ii.  14. 
Leading,  ii.  14. 

counsel,  ii.  14. 
question,  ii.  14,  402. 

when  to  be  put,  i.  355 ;  ii.  14. 
League,  measure,  ii.  14. 


League,  contracts,  ii.  15. 
offensive,  ii.  15. 
defensive,  ii.  15. 
marine,  ii.  107.  V.  Cannon  Shot. 
of  simple  amity,  ii.  15. 
Leakage,  ii.  15. 
Leal,  ii.  15. 

Leap  year,  i.  182 ;  ii.  15. 
Lease,  ii.  15. 

form  of,  ii.  16. 
and  release,  ii.  16. 
Leaseholds,  what,  ii.  16. 
Leave  of  court,  ii.  16. 
Ledger,  use  of,  ii.  17. 

book,  what,  ii,  1 
Left-sided  brother,  i.  194. 
Legacy,  ii.  17. 

kinds  of,  ii.  17. 

general,  ii,  17. 

specific,  ii.  17,  540. 

residuary,  ii.  17. 

absolute,  ii.  17. 

for  life,  ii.  17. 

vested,  ii.  18. 

contingent,  ii.  18. . 

out  of  what  fund  payable,  ii.  18. 

to  whom  to  be  paid,  ii.  18. 

in  Louisiana,  ii.  19. 

kinds  of,  ii.  19. 
accumulative,  ii.  19. 
additional,  ii.  19. 
alternative,  ii.  19. 
conditional,  ii.  19. 
demonstrative,  ii.  19. 
indefinite,  ii.  19. 
lapsed,  ii.  19. 
modal,  ii.  19. 
pecuniary,  ii.  19. 
residuary,  ii.  19. 
to  a  class,  ii.  20. 

natural  children,  ii.  21. 
a  man  and  his  heirs,  ii.  22. 
legitimate  children,  ii.  21. 
issue,  ii.  22. 
relations,  ii.  22. 
relations  by  marriage,  ii.  23. 
next  of  kin,  ii.  23,  24. 
legal  representatives,  ii.  23,  94. 
executors,  ii.  23. 
descendants,  ii.  23. 
servants,  ii.  24. 
family,  ii.  24,  25. 
when  payable,  ii.  18. 
how  lost,  ii.  18. 

by  abatement,  ii.  18. 
ademption,  i.  69 ;  ii.  18. 
lapse,  ii.  18. 
to  whom  payable,  ii.  18. 

a  class,  who  entitled  to,  i.  233. 
election  of  a,  i.  461. 
interest  on,  i.  654. 
Legal,  ii.  19. 

assets,  i.  133. 

consideration,  i.  278. 

covenant,  i.  348. 

estate,  ii.  20. 

heir,  i.  583. 

liens,  ii.  48. 

memory,  presumption  of,  ii.  871  • 

mortgage,  ii.  189,  190. 

personal  representative,  ii.  461. 
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Legal  representatives,  legacy  to,  ii.  23. 
rights,  ii.  484. 
right  of  redemption,  i.  473. 
Legalis  homo,  ii.  26. 
Legalization,  i.  20. 
Legantine  constitutions,  ii.  26. 
Legatary,  ii.  26. 
Legate,  ii.  20. 
Legati  a  latere,  ii.  20. 
missi,  ii.  20. 
nati,  ii.  20. 
Legatee,  ii.  20. 

who  may  be,  n.  3,  ii.  20, 652. 

legitimate  children,  n.  4,  ii. 

20. 
natural  children,  n.  9,  ii.  21. 
a  man  and  his  heirs,  n.  15, 

ii.  22. 
issue,  n.  17,  ii.  22. 
relations,  n,  20,  ii.  22. 
next  of  kin,  n.  24,  ii.  23. 
nearest  of  kin,  n.  27,  ii.  23. 
representatives,  n.  28,  ii.23. 
a  man  and  his  executors,  n. 

33,  ii.  23. 
to  descendants,  n.  35,  ii.  23. 
a  family,  n.  36,  it.  24. 
servants,  n.  37,  ii.  24. 
a  class,  n.  42,  ii.  24. 
one  wrongly  named,  n.  45, 

ii.  25,  170,  178. 
one  wrongly  described,  n. 

46,  ii.  25. 
one  imperfectly  described, 
n.  50,  ii.  26. 
residuary,  ii.  468. 
when  to  elect,  i.  461. 
Legation,  ii.  26. 

secretary  of,  ii.  507. 
Legatory,  ii.  26. 
Legislative  power,  ii.  26. 

how  Tested  in  U.  S.,  ii.  27. 
Legislator,  ii.  26. 
Legislature,  ii.  26. 

may  punish  for  contempt,  L  302* 
Legitimacy,  ii.  27. 

presumed,  i.  46. 

not  affected  by  declaration  of  parents, 
ii.  318. 
Legitimate,  ii.  27. 

child,  i.  226. 
Legitimation,  ii.  27. 
Legitime,  ii.  27. 

Legislation  on  naturalisation,  ii.  200. 
Lender,  ii.  28. 

rights  of,  ii.  28. 
duties  of,  ii.  28. 
Leprosy,  charge  of,  is  slander,  ii.  028. 
Lesion,  ii.  29. 
Lessee,  ii.  29. 

rights  of,  ii.  29. 
duties  of,  ii.  29. 
for  what  chargeable,  ii.  29. 
Lessor,  ii.  29. 

when  to  make  repairs,  ii.  447. 
Lestage,  ii.  29. 
Let,  what,  ii.  29. 

to,  ii.  29. 
Letter  of  attorney,  ii.  31,  388. 

when  revocable,  ii.  31, 477. 
not,  ii.  31. 


Letter  book,  when  evidence,  ii.  31. 
carrier,  duties  of,  ii.  31. 
commercial,  ii.  30. 

how  transmitted,  ii.  30* 
contracts  formed  by,  ii.  30* 
property  in,  ii.  31. 
'  right  of  writer  of,  ii  31. 

contracts,  ii.  31. 
civil  law,  ii.  31. 
who  is  owner  of,  ii.  31. 
of  advice,  ii.  31. 

creaence,  what,  u.  32. 

to  whom  given,  ii.  32. 
credit,  what,  ii.  32. 

rights  of  bearer  of,  ii.  33. 
when  to  be  protested,  ii.  33. 
license,  ii.  33. 
a  locator,  ii.  31. 
of  marque  and  reprisal,  ii.  33. 
missive,  ii.  33. 
monitory,  ii.  186. 
of  recommendation,  ii.  33. 
recall,  ii.  33. 
recredentials,  ii.  33. 
rights  of,  ii.  31. 
Letters,  what,  ii.  31. 

ad  colligendium  bona  defuncti,  ii.  33. 
close,  ii.  33. 
dead,  i.  374. 
of  administration,  ii.  34. 
patent,  ii.  33. 
of  request,  ii.  34. 
rogatory,  ii.  34. 
sending  threatening,  ii.  587. 
of  suspension,  ii.  567. 
testamentary  and  of  administration,  ii.  34. 
kinds  of,  n.  2,  ii.  34. 
effect  of,  n.  3,  ii.  34. 
in  Alabama,  n.  6,  ii.  35. 
Arkansas,  n.  7,  ii.  35. 
Connecticut,  n.  8.  ii.  25. 
Delaware,  n.  9,  ii.  35. 
Florida,  n.  10,  ii.  36. 
Georgia,  n.  11,  ii.  36. 
Illinois,  n.  12,  ii  36. 
Indiana,  n.  13,  ii.  36. 
Kentucky,  n.  14.  ii.  36. 
Louisiana,  n.  15,  ii.  36. 
Maine,  n.  1 6,  ii.  36. 
Maryland,  n.  17,  ii.  36. 
Massachusetts,  n.  IS,  ii. 

36. 
Michigan,  n.  19,  ii.  37. 
Mississippi,  n.  20,  ii.  37. 
Missouri,  n.  21,  ii.  37. 
New  Hampshire,  n.  22. 

ii.  37. 
New  Jersey,  n.  23.  ii.  37. 
New  York,  n.  24,  ii.  37. 
North  Carolina,  n.  25,  ii. 

37. 
Ohio,  n.  27,  ii  38. 
Pennsylvania,  n.  28,  ii. 

38. 
Rhode  Island,  n.  29,  ii.  38. 
South  Carolina,  n.  30,  ii. 

38. 
Tennessee,  n.  31,  ii.  38. 
Vermont,  n.  33,  ii.  39. 
Virginia,  n.  34,  ii.  39 
Levant  et  couchant,  ii.  39. 
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Levari  facial,  writ  of,  ii.  39. 
Levitical  degrees,  ii.  39. 
Levy,  ii.  39. 

Levying  war,  what,  ii.  40. 
Lex,  ii.  40. 

falcidia,  ii.  28,  40. 
fori,  ii.  40.  A 

loci,  i.  244,  2S6;  ii.  40. 
longobardorum,  ii.  40* 
mercatoria,  ii.  40. 
scripta,  ii.  12. 
son  scripta,  ii.  12* 
talionis,  ii.  40. 
terra?,  ii.  41. 
Ley,  ii.  41. 

gager,  ii.  41. 
Liability,  what,  ii.  41. 

of  executor,  ii.  41. 
husband,  ii.  41* 
master,  ii.  41. 
agent,  i.  86. 
Iribel,  practice,  ii.  41. 

requisites  of,  ii.  41. 
crime,  ii.  42. 

publisher  of,  how  far  liable,  ii.  43. 
when  an  effigy  is  a,  i.  458. 
defence  in  action  for  a,  ii*  179. 
of  accusation,  ii.  43. 
Libellant,  ii.  43. 
Libellee,  ii.  43. 
Liber,  ii.  43. 

assisarum,  ii.  43. 
feudorum,  ii.  44. 
homo,  ii.  44. 
Liberate,  ii.  44. 
Liberation,  ii.  44. 
Liberti  or  libertini,  ii.  44. 
Liberties,  ii.  44. 
Liberty,  ii.  44. 

civil,  ii.  44. 
natural,  ii.  44. 
personal,  ii.  44. 
political,  ii.  44. 
a  territory,  ii.  44. 
of  the  press,  ii.  45. 
speech,  ii.  45. 
Liberum  tenementum,  pleading,  ii.  45. 

estates,  ii.  45. 
License,  contract*,  ii.  45. 
express,  ii.  45. 
implied,  ii.  45. 

coupled  with  an  interest,  ii  45. 
international  law,  ii.  46. 
effect  of,  ii.  46. 
pleading,  ii.  46. 
to  print,  i.  612. 
Licensee,  ii.  46. 
Licentia  concordandi,  i.  526 ;  ii.  46. 

loquendi,  ii.  46. 
Licet,  ii.  46. 

sspius  requisites,  ii.  46. 
Licitation,  ii.  46. 
Lidford  law,  ii.  46. 
Lie,  to,  ii.  46. 
Liege,  ii.  46. 

poustie,  ii.  46. 
Lien,  ii.  46. 

particular,  ii*  47. 
general,  ii.  47. 
how  acquired,  ii.  47. 
lost,  ii.  47. 


Lien,  effect  of,  ii.  47. 

of  judgments,  ii.  47. 

legal,  ii.  48. 

equitable,  ii.  48. 

of  mechanics  and  material  men,  ii.  48. 

purchase  money,  when  a,  ii.  48. 

on  goods  for  freight,  i.  550. 
Lieu,  ii.  48. 
Lieutenant,  ii.  48. 
Life,  ii.  48. 

annuity,  ii.  49. 

assurance,  ii.  49. 

commencement  of,  ii.  49. 

continuance  of,  ii.  49. 

S resumption  of,  i.  376 ;  ii.  49. 
reath  when  a  sign  of,  i.  192. 
estate,  ii.  49. 

how  created,  i.  477. 
incidents  to,  i.  477. 
in  personal  property,  ii.  17,  18. 
rent,  ii.  49. 
tenant  for,  ii.  973. 
Ligan,  ii.  49. 
Ligeance,  ii.  49. 
Lighterman,  ii.  49. 
Lighters,  ii.  49. 
Lights,  ii.  49. 

who  entitled  to,  i.  89,  101. 
Limbs,  ii.  49. 
Limitation  of  actions,  ii.  50. 

in  United  States,  n.  4,  ii.  50. 
Alabama,  n.  8,  ii.  51. 
Arkansas,  n.  17,  ii.  51. 
Connecticut,  n.  30,  ii.  52. 
Delaware,  n.  37,  ii-  53. 
Florida,  n.  47.  ii.  53. 
Georgia,  n.  50,  ii.  54. 
Illinois,  n.  54,  ii.  54. 
Indiana,  n.  56,  ii.  54. 
Kentucky,  n.  62,  ii.  65. 
Louisiana,  n.  65,  ii.  65. 
Maine,  n.  88,  ii.  57. 
Maryland,  n.  92,  ii.  57. 
Massachusetts,  n.  96,  ii.  58. 
Michigan,  n.  116,  ii.  59. 
Mississippi,  n.  148,  ii.  61. 
Missouri,  n.  157,  ii.  62. 
New  Hampshire,  n.  163,  ii.  62. 
New  Jersey,  n.  165,  ii.  63. 
New  York,  n.  180,  ii.  64. 
North  Carolina,  n.  189,  ii.  66. 
Ohio,  n.  196,  ii.  68. 
Pennsylvania,  n.  210,  ii.  69. 
Rhode  Island,  n.  218,  ii.  70. 
South  Carolina,  n.  220,  ii.  71. 
Tennessee,  n.  226,  ii.  71. 
Vermont,  n.  235,  ii.  72. 
Virginia,  n.  275,  ii.  76. 
for  violating  copyright,  i.  317. 
plea  of  act  of,  i.  64. 
of  estates,  ii.  50. 

difference  between  limitation  and 
dition,  ii.  50. 
Limited  partnership,  ii.  294. 
Line  in  descents,  i.  555 ;  ii.  76. 
measures,  ii.  77. 
estates,  ii.  77. 
Lineage,  ii.  78. 
Lineal,  ii.  78. 

warranty,  ii.  78,  642. 
Lines,  consentible,  ii.  78. 
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Liquidated,  it  78. 

damages,  L  366;  ii.  78, 323. 
Liquidation,  ii.  78. 
Lira,  ii.  78. 
Lit,  ii.  78. 

mota,  ii.  78. 
pendens,  ii.  78. 
List,  ii.  79. 

civil,  i.  232. 
Listers,  ii.  79. 
Literal  contract,  ii.  79. 
poof,  ii.  82. 
interpretation,  i.  660. 
Literary  property,  ii.  79. 
Litigant,  u.  79. 
Litigation,  ii.  79. 
Litigiosity,  ii.  79. 
Litigious,  ii.  79. 

rights,  ii.  79. 
Litis  contestatio,  ii.  80. 
Litispendence,  ii.  80. 
Litre,  ii.  80. 
Livery,  ii.  80. 

of  seisin,  ii.  80. 
Lives,  insurance  of,  i.  646. 
Livre  tournois,  ii.  80. 
Loadmanage,  ii.  80. 
Loan,  ii.  80. 

for  consumption,  ii.  80. 

use,  ii.  81. 
required  to  constitute  usury,  ii.  80. 
duty  of  borrower,  i.  188. 
maritime,  ii.  107. 
Local,  ii.  82. 

action,  ii.  82. 
courts  of  U.  S.f  i.  331. 
Locality,  ii.  82. 
Locatio,  i.  586 ;  ii.  82. 

mercium  vehendarum,  u.  82. 
conductio,  ii.  82. 
opens,  i.  586 ;  ii.  82. 

faciendi,  i.  586;  ii.  82. 
rei,  i.  586 ;  ii.  82. 
Location,  contracts,  ii.  83. 
estates,  ii.  83.  ^ 
Locator,  ii.  83. 
Lock-up  house,  ii.  83. 
Locus,  ii.  83. 

contractus,  ii.  83. 
delicti,  ii.  83. 
pBiritentiae,  i.  139 ;  ii.  83. 
in  quo,  ii.  83. 
rei  sitae,  ii.  83. 
sigilli,  ii.  83. 
Loco  parentis,  ii.  83. 
Locum  tenens,  ii.  83. 
Lodger,  ii.  84. 
Lodgings,  ii.  84. 
Lods  et  vente,  i.  526* 
Log  book,  ii.  84. 
Loquela,  ii.  84. 
Lord,  ii.  84. 
Lord's  day,  ii.  84. 
Lords,  house  of,  i.  591. 
Loss,  ii.  84. 

among  partners,  ii.  84. 
in  insurance  cases,  i.  70 ;  ii.  84. 
average,  ii.  84. 
total,  ii.  84. 
partial,  ii.  84. 
Lost,  ii.  85. 


Lost  papers,  ii.  85. 

how  proved,  ii.  85. 
or  not  lost,  ii.  85. 
Lot,  ii.  85. 

of  ground,  ii.  85. 
Lottery,  ii.  86. 
Louisiana,  state  of,  ii.  86. 

arrest  in  civil  cases  in,  i.  121. 
letters  testamentary  in,  ii.  36. 
limitation  of  actions  in,  ii.  65. 
attachment  of  property  in,  i.  138. 
authentic  act  in,  i.  143. 
bastards  in,  i.  161. 
code  of,  i.  237. 
Low  water  mark,  ii.  89. 
Loyal,  ii.  89. 
Loyalty,  ii.  89. 
Lucid  interval,  ii.  89. 

must  be  proved,  ii.  89* 
Lucre,  ii.  90. 
Lucri  causa,  ii.  90. 
Luggage,  i.  151 ;  ii.  90. 
Lunacy,  ii.  90. 

commission  of,  i.  246. 
Lunar,  ii.  90. 

month,  ii.  187. 
Lunatic,  ii.  90. 

how  to  appear,  i.  107. 
cannot  contract,  ii.  283. 
Lying  in  grant,  i.  568 ;  ii.  90. 

wait,  ii.  90. 
Lynch  law.  ii.  92. 

M. 

M,  how  used,  ii.  92. 
Mace  bearer,  ii.  92. 
Macedonian  decree,  ii.  92. 
Machination,  ii.  92. 
Machine,  ii.  92. 
Made  known,  ii.  92. 
Magister,  ii.  92. 

ad  facultates,  ii.  92. 
navis,  ii.  92. 
societatis,  ii.  92. 
Magistracy,  ii.  92. 
Magistrate,  ii.  92. 
Magna  charta,  ii.  93. 
Maiden,  ii.  93. 
Mail,  ii.  93. 

robbery  of,  how  punished,  ii.  93. 
Maite,  ii.  94. 
Maim,  pleading,  ii.  94. 

to,  ii.  94. 
Maine,  limitation  of  actions,  in,  ii.  57. 

attachment  of  property  in,  i.  1 38. 

acknowledgment  of  deeds  in,  i.  54. 

letters  testamentary  in,  ii.  36. 

government  of,  ii.  94. 
Mainour,  ii.  95. 
Mainpernable,  ii.  95. 
Mainpernors,  ii.  95. 
Mainprise,  ii.  95. 
Maintenance,  ii.  95. 

of  suit,  i.  218;  ii.  95. 

relations,  ii.  96. 
when  interest  allowed  for,  i.  654. 
Maintained,  ii.  96. 
Maintainors,  ii.  96. 
Maison  de  Dieu,  ii.  96. 
Majesty,  ii.  96. 
Major,  persons,  ii.  96. 


714 


INDEX 


Major,  officer,  ii.  96. 
genera],  ii.  96. 
Majores,  ii.  96. 

Majority,  state  of  a  person,  ii.  96. 
of  numbers,  ii.  96. 
rule  as  to  voters,  i.  460. 
of  joint  owners,  ii.  276. 

partners,  i.  96;  ii.  293,  296. 
judges,  i.  439. 
powers  of,  ii.  610. 
Make,  to,  ii.  96. 
Maker,  ii.  97. 
Making  his  law,  ii.  97. 
Mal-practice,  liability,  ii.  97. 
Mala  fides,  ii.  97. 
praxis,  ii.  97. 
prohibita,  ii.  97. 
Maladministration,  liability  of  executor  for,  i.  417. 
Male,  ii.  97. 

when  of  age,  i.  628* 
Malediction,  ii.  97. 
Malefactor,  ii.  97. 
Maleficium,  ii.  97. 
Malfeasance,  ii.  97.. 
Malice,  criminal,  ii.  97. 
express,  ii.  97. 
implied,  ii.  98. 
tortious,  ii.  98. 
aforethought,  ii.  98. 
required  to  constitute  slander,  ii.  529. 
in  a  vexatious  suit,  ii.  626. 
Malicious,  ii.  98. 

abandonment,  i.  15;  ii.  98. 
mischief,  ii.  98. 
prosecution,  ii.  98. 
Maliciously,  ii.  651. 
Malum  in  se,  i.  352 ;  ii.  99. 

J  prohibitum,  i.  352 ;  ii.  99. 
es,  ii.  99. 
Malversation,  ii.  99. 
Man,  ii.  99,  420. 

difference  between  person  and,  ii.  99. 
Managers,  ii.  99. 
Manbote,  ii.  99. 
Mancipatio,  ii.  99. 
Mandamus,  ii.  100.  , 

by  whom  issued,  ii.  100. 
when  issued  by  U.  S.  courts   i.  337 ; 
ii.  100. 
Mandant,  ii.  100. 
Mandatarius,  ii.  100. 
Mandatory,  ii.  100. 

duty  of,  ii.  108. 
Mandate,  a  writ,  ii.  100.       # 
in  contracts,  ii.  101. 
contract  how  formed,  ii  101. 

dissolved,  ii.  101. 
civil  law,  ii.  102. 
Mandator,  ii.  102. 
Mandavi  ballivo,  ii.  102. 
Manhood,  ii.  102. 
Mania,  ii.  102. 

intellectual  ii.  102. 
moral,  ii.  103. 
a  potu,  i.  394,  451 ;  ii.  104. 
Manifest,  in  commerce,  ii.  104. 

evidence,  ii.  104. 
Manifesto,  ii.  104. 

anti,  i.  106. 
Mankind,  ii.  104. 
Manner,  tenant  by  the,  ii.  574. 


Manner  and  form,  ii.  104,  ISO. 

effect  of  these  words,  ii.  180. 
Mannopus,  ii.  104. 
Manor,  ii.  104. 
Mansion,  i.  196;  ii.  105. 
Manslaughter,  ii.  105. 

difference  between  murder  and,  ii. 

105. 
cases  of,  ii.  105. 
Manstealing,  ii.  105.     V.  Kidnapping. 
Manu  forti,  i.  555 ;  ii.  105. 

opera,  ii.  105. 
Manual,  ii.  105. 
Manucaptio,  ii.  105. 
Manucaptor,  ii.  105. 
Manufacture,  ii.  106. 
Manumission,  ii.  106,  529. 
Manure,  ii.  106. 
Manus,  ii.  106. 
Manuscript,  ii.  106.    V.  Copyright, 

right  of  author  to,  ii.  508. 
Marauder,  ii.  106. 
Marc  banco,  ii.  106. 
Marches,  ii.  106. 

Mares,  a  gift  of,  does  not  include  horses,  i.  555. 
Maretum,  ii.  106. 
Marinarius,  ii.  106. 
Marine,  ii.  106. 

contract,  ii.  106. 
interest,  ii.  106. 

league,  ii.  107.    Y.  Cannon  Shot. 
insurance,  i.  645 ;  ii.  106. 
Mariner,  ii.  107.    V.  Seaman, 
Maritagium,  ii.  107. 
Marital,  ii.  107.    V.  Hiuband, 

portion,  ii.  107. 
Maritime,  ii.  107. 

cause,  ii.  107. 
contract,  ii.  107. 
law,  ii.  107. 
loan,  ii.  107. 
profit,  ii.  107,  370 
loss  adjusted,  i.  70. 
Mark,  a  sign,  ii.  108. 
trade,  ii.  108. 
a  weight,  ii.  108. 
money,  ii.  108. 
post,  when  evidence,  ii.  353. 
of  patentee,  penalty  for  using,  ii.  313. 
Market,  ii.  108. 

overt,  ii.  108. 
Marketable  title,  ii.  589. 
Marlebridge,  statute  of,  ii.  108. 
Marque  and  reprisal,  ii.  108. 

letter  of,  ii.  33. 
Marriage,  ii.  108. 

requisites  of,  ii.  108. 

evidence  of,  ii.  109,  110. 

bars  to,  ii.  109. 

foreign,  effect  of,  ii.  110. 

brokage,  ii.  110. 

portion,  ii.  110. 

promise  of,  ii.  111. 

settlement,  ii.  111. 

agreement  to  contract,  i.  166. 

must  be  contracted  in  the  present  tens* 

ii.  578. 
action  for  breach  of  promise  of,  i.  (3. 
morgantic,  ii.  189. 
clandestine,  i.  233. 
when  presumed,  i.  240. 
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Marriage,  frank,  i.  546. 

agency  when  revoked  by,  i.  84;  ii.  477. 
required  to  entitle  to  curtesy,  i.  478. 

dower,  i.  479. 
securities,  ii.  112. 
when  voidable,  cannot  be  annulled  after 

death  of  parties,  ii.  521. 
when  prevented  by  injunction,  i.  634. 
Married  woman,  when  considered  sole,  i.  017. 
Marshal,  ii.  111. 

bill  to,  assets,  i.  173. 

securities,  i.  173. 
Marshalling  assets,  ii.  112. 

securities,  ii.  12 
Marshalsea,  ii.  113. 
Martial,  court,  i.  327. 
law,  ii.  113. 

does  not  suspend  the  habeas  corpus 
act,  i.  575. 
Maryland,  government  of,  ii.  113. 

acknowledgment  of  deeds  in,  i.  54. 
limitation  of  actions  in,  ii.  57. 
letters  testamentary  in,  ii.  37. 
Masculine,  i.  555;  ii.  119.    V.  Gender* 
Massachusetts,  government  of,  ii.  120. 
*  limitations  of  actions  in,  ii.  58. 

attachment  of  property  in,  i.  138. 
acknowledgment  of  deeds  in,  i.  54. 
letters  of  administration  in,  ii.  36. 
Master,  ii.  121. 

at  common  law,  ii.  121. 
of  a  servant,  ii.  121. 

ship,  ii.  121. 
school,  ii.  121. 
in  chancery,  ii.  121. 
of  the  rolls,  ii.  121. 
duties  of,  to  apprentice,  i.  111. 
when  liable  for  servant,  ii.  41,  413. 
when  not  liable  for  servant,  i.  514. 
Mate,  ii.  121. 
Mater  familias,  ii.  121. 
Material  men,  ii.  122. 
Mater  semper  certa  est,  i.  524. 
Material,  to  make  perjury  the  oath  must  be,  ii.  331 . 
men's  lien,  ii.  48. 
issue,  i.  668. 
Materiality,  ii.  122. 
Materials,  ii.  122. 
Materna  Maternis,  ii.  122. 
Maternal,  ii.  122. 

property,  ii.  122. 
Maternity,  i.  524;  ii.  122.    See  Mother. 
Matertera,  ii.  123. 
Mathematical  evidence,  ii.  123. 
Matricula,  ii.  123. 
Matrimonial  causes,  ii.  123. 
Matrimony,  ii.  123. 

bans  of,  i.  157. 
Matrimonium,  ii.  123. 
Matrina,  ii.  123. 
Matron,  ii.  123. 
Matter,  ii.  123. 

in  pays,  ii.  123. 
deed,  ii.  123. 
of  fact,  ii.  123. 
law,  it.  123. 
impertinent,  ii.  123. 
scandalous,  ii.  123. 
of  record,  ii.  123. 
form,  i.  542. 
substance,  i.  542. 


Matter,  composition  of,  i.  257. 

Maturity,  ii.  128. 

Maxims,  ii.  124,  490.    V.  Rule  of  law. 

May,  ii.  150. 

Mayhem,  ii.  150. 

Mayor,  ii.  150. 

's  court,  ii.  123. 
Mean,  ii.  153. 
Meason  due,  ii.  153. 
Mediate  powers,  ii.  153. 

Measure  of  damages,  i.  361 ;  ii.  153.  V.  Damages. 

on  eviction,  i.  361. 
against  carrier,  i.  361. 
for  tortious  acts,  l.  361. 
Measures,  American,  ii.  150. 
English,  ii.  150. 
French,  ii.  151. 
standard,  ii.  543. 
Winchester,  ii.  653. 
Mechanic's  claim,  i.  233. 

liens,  ii.  48. 
Mediation,  ii.  153. 
Medical  jurisprudence,  ii.  153. 
Medicine  chest,  ii.  153. 
Medietas  linguae,  ii.  153. 
Melancholia,  ii.  154. 
Meliorations,  ii.  154. 
Melius  inquirendum,  writ  of,  ii.  154. 
Member,  ii.  154.  * 

of  congress,  ii.  154. 

how  protected,  ii.  383. 

privileged,  i.  121;  ii. 
154,  383. 
power  to  expel,  i.  503. 
Members,  ii.  154. 
Memorandum,  ii.  154. 

check,  i.  225 ;  ii.  155. 
in  insurance,  ii.  154. 
or  note,  ii.  154. 
Memory,  ii.  155. 

time  of,  ii.  155. 
Memorial,  ii.  155 
Menace,  ii.  155. 
Menial,  ii.  155. 
Mensa,  ii.  155. 

et  tboro,  ii.  155. 
Mercatoria,  lex,  ii.  40 
Merchandise,  ii.  155. 
Merchant,  ii.  155. 

accounts,  ii.  156. 
law,  ii.  10. 
statute,  ii.  548. 
Merchantman,  ii.  156. 
Mercy,  ii.  156. 

to  be  in  mercy,  what,  ii.  156. 
Mere,  ii.  156. 
Merger,  li.  156. 

of  estates,  ii.  156. 
crimes,  ii.  156. 
rights,  ii.  156. 

discharges  surety,  ii.  564. 
torts,  ii  156. 
Merits,  ii.  157. 
Merton,  statute  of,  ii.  157. 
Mescroyant,  ii.  157. 
Mese,  ii.  157. 
Mesne,  ii.  157. 

profits,  ii.  157. 
process,  ii.  157,  387. 
writ  of,  ii.  157. 
lord,  ii.  157. 
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Messenger,  ii.  157. 

Messuage  ii.  157.    V.  Dwelling  house* 

Vethod,  ii.  158. 

Metre,  ii.  158.    V.  Measures. 

Meubles  meublans,  ii.  158. 

Micel  gemot,  ii.  158. 

Michaelmas  term,  ii.  158. 

Michigan,  ii.  158. 

acknowledgment  of  deeds  in,  i.  54. 
letters  testamentary  in,  ii.  37. 
limitation  of  actions  in,  ii.  09. 
Middleman,  ii.  63. 
Midwife,  ii.  163.    V.  Mala  praxis. 
Mile,  ii.  163.    V.  Measure** 
Mileage,  ii.  163. 
Military,  ii.  163. 

office,  ii.  259. 
Militia,  ii.  163. 

who  exempt  from  serving  in  the,  i.  499. 
men,  exempt  from  arrest,  ii.  383. 
Mill,  estates,  ii,  164. 
money,  ii.  165. 
Milled  money,  ii.  165. 
Mil-reis,  ii.  165. 
Mind  and  memory,  ii.  165. 
Mine,  ii.  165. 

rights  of  tenants  in  a,  ii.  165,  645. 
Minister  of  government,  ii.  166. 

foreign*  ii.  166.    V.  Embassador. 
ecclesiastical,  ii.  167. 
mediator,  ii.  167* 
plenipotentiary,  ii*  166. 
Ministerial,  ii.  167. 

offices,  ii.  259. 
trusts,  ii.  167. 
Minor,  ii.  167. 

how  emancipated,  i.  464. 
domicil  of,  i.  444.  x 

Minority,  ii.  167. 
Mint,  ii.  167. 

Minute,  a  measure,  ii.  168.    V.  Measures. 
memorandum,  ii.  168. 
book,  ii.  168. 
Minutes,  ii.  168,  240. 
Mirror  des  justices,  ii.  168. 
Mis,  ii.  168. 
Misadventure,  ii.  168. 
Misbehaviour,  ii.  168. 
Miscarriage  of  a  woman,  ii.  168.    V.  Abortion. 

contractor,  ii.  169. 
Miscasting,  ii.  169. 
Miscognisant,  ii.  169. 
Mischief,  malicious,  ii.  98. 
Misconduct,  ii.  169. 
Miscontinuance,  ii.  169. 
Misdemeanor,  i.  352,  394 ;  ii.  169. 

differs  from  felony,  ii.  169. 
treason,  ii.  169. 
Misdirection,  ii.  169. 
Mise,i.  668;  ii.  169 
Miserable  depositum,  ii.  170. 
Misericordia,  i.  680;  ii.  170. 
Misfeasance,  ii.  170. 

differs  from  malfeasance,  ii.  97. 
nonfeasance,  ii.  170. 
Misjoinder  of  action,  ii.  170. 

parties,  i.  16;  ii.  170. 
Misnomer  of  parties  to  contracts,  ii.  170. 
legatees,  ii.  170. 
parties  to  actions,  ii.  171. 
third  persons,  ii.  171. 


Mispleading,  ii.  171. 
Misprision,  ii.  171. 

of  treason,  ii.  171. 
felony,  ii.  171. 
Misreading,  ii.  171. 
Misrecital,  ii.  171. 
•  Misrepresentation,  ii.  171. 
Missing  ship,  ii.  172. 

Mississippi,  acknowledgment  of  deeds  in,  i.  55. 
lien  of  judgments  in,  ii.  47. 
letters  of  administration  in,  ii.  37. 
limitation  of  actions  in,  ii.  61. 
government,  ii.  172. 
Missouri,  acknowledgment  of  deeds  in,  i.  55. 
letters  of  administration  in,  ii.  37* 
limitation  of  actions  in,  ii.  62. 
government  of,  ii.  176. 
Misspelling,  effect  of,  ii.  541. 
Mistake,  ii.  178.    Y.  Error;  Ignorance. 

equity  will  relieve  against,  ii.  178. 
in  contracts,  effect  of,  i.  474. 
action  to  recover  money  paid  by,  ii.  448. 
in  name  of  legatee,  ii.  25. 
Mistrial,  ii.  178. 
Misuse  of  property,  ii.  178 
Misuser,  ii.  178.  • 

Mitigation,  ii.  178. 
Mitior  sensus,  ii  179. 
Mitter,  ii.  179. 
Mittimus,  writ  of,  ii.  179. 

a  criminal  precept,  ii.  179. 
Mixed,  ii.  179. 

action,  ii.  179. 
larceny,  ii.  179. 
government,  ii.  179. 

property,  ii.  179.  V.  Confusion  of  Goods* 
contract,  ii.  1 79. 
condition,  i.  264. 
monition,  ii.  186. 
statute,  ii.  548. 
interpretation,  i.  660. 
Mixtion,  ii.  179.    V.  Confusion  of  Goods* 
Mixture,  effect  of,  i.  270. 
Mobbing  and  rioting,  ii.  179. 
Modal  legacy,  ii.  19. 
Model,  ii.  180. 

required  by  patent  laws,  ii.  306,  310. 
Moderate  castigavit,  ii.  180.    V.  Correction. 
Moderator,  ii.  180. 
Modification,  ii.  180. 
Modo  et  forma,  ii.  180. 
Modus,  ii.  180. 
Mohatra,  ii.  180. 
Moiety,  ii.  180. 
Molestation,  ii.  180. 
Molitur  manus  imposuit,  ii.  181. 
Molitura,  ii.  181. 
Monarchy,  ii.  181. 
Money,  ii.  181 

bills,  how  to  originate,  ii.  184. 
counts,  ii.  184. 
had  and  received,  ii  184. 
lent,  ii.  185. 
paid,  ii.  185. 
barren,  i.  159. 
milled,  ii.  165. 

notes  when  considered  as,  i.  175 ;  ii*  181 
checks  when  considered  as,  ii.  181. 
change  in  value  of  i.  358. 
form  of,  ii.  181 
|  interest  for,  i.  652. 
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Monition,  ii.  185. 

general,  ii.  185. 

special,  ii.  186. 

mixed,  ii.  186. 
Monitory  letter,  ii.  186. 
Monocracy,  ii.  186. 
Monocrat,  ii.  186. 
Monogamy,  ii.  1 86. 
Monogram,  ii.  186. 
Monomania,  ii.  186.    V.  Insanity. 
Monopoly,  ii.  186.    V.  Patent* 
Monster,  ii.  186. 
Monatrans  de  droit,  ii.  187. 

fait,  ii.  187. 
Monstraverunt,  writ  of,  ii.  187. 
Montes  pietatis,  ii.  187. 
Month,  ii.  187,  259. 
Monument,  ii.  188. 
Monuments,  ii.  188. 

boundaries  established  by,  ii.  188. 
Mooring,  ii.  188. 
Moot,  ii.  188. 
Mora,  in,  ii.  188. 

estates,  ii.  188. 
Moral  evidence,  ii.  188. 

insanity,  ii.  188.    V.  Insanity. 
consideration,  i.  278. 
obligation,  ii.  189. 
Moratur  in  lege,  ii.  189. 
Morgan  tic  marriage,  ii.  189. 
More  or  less,  effect  of,  i.  189. 
Mort  d'ancestor,  ii.  189. 
Mortality,  bills  of,  i.  179. 
Mortgage,  ii.  189. 

equitable,  n.  2,  i.  472 ;  ii.  189,  190. 

legal,  n.  3,  ii.  189,  190. 

form  of,  n.  5,  ii.  189. 

of  goods,  n.  9,  ii.  190. 

conventional,  n.  12,  ii.  190. 

judicial,  n.  14,  i.  681 ;  .'!.  190. 

general,  n.  15,  ii.  190. 

special,  n.  15,  ii.  190. 

Welch,  ii.  648. 

of  lands,  ii.  189. 

chattels,  ii.  190,  345. 

consequences  of  concealing,  ii.  548. 

right  of  redemption  of,  i.  473. 

how  foreclosed,  i.  536. 

out  of  what  fund  to  be  paid,  ii.  320. 
Mortgagee,  ii.  190. 

rights  of,  ii.  569. 
Mortgagor,  ii.  190. 
Mortification,  ii.  190. 
Mortmain,  ii.  190. 
Mortuaries,  ii.  190. 
Mortuum  vadium,  ii.  190. 
Mortuus  est,  ii.  191. 
Mother,  duty  of,  ii.  191. 
rights  of,  ii.  191. 
in  law,  ii.  192. 
of  bastard,  rights  of,  ii.  318. 

duties  of,  ii.  200,  250. 
Motion,  ii.  192. 
Motive,  ii.  192. 

^  when  fraudulent,  effect  of,  i.  547. 

Mourning,  ii.  192. 

Movables,  ii.  192,  585.    V.  Personal  property . 
Mulatto,  ii.  192.    "V.  Mustiro. 
Mulct,  ii.  192. 
Mulier,  ii.  192. 

puisne,  1. 161,  459;  ii.  193. 


Multifariousness,  ii.  193. 
Multitude,  ii.  193. 
Multure,  ii.  193. 
Munera,  ii.  193. 
Municipal,  ii.  193. 

law,  ii.  10. 
Municipality,  ii.  193. 
Muniments,  ii.  193. 
Murage,  ii.  193. 
Mural  monuments,  ii.  193. 
Murder,  ii.  193. 

evidence  of,  i.  375,  376. 
Murdrum,  ii.  194. 
Musical  composition,  ii.  194. 
Muster,  to,  ii.  195. 

roll,  ii.  195. 
Mustiro,  ii.  195.    V.  Mulatto. 
Mutation,  ii.  195. 

of  libel,  ii.  195. 
Mutatis  mutandis,  ii.  195. 
Mutilation,  ii.  195. 
Mutiny  punished,  ii.  195. 
Mute,  ii.  195.  c 

standing,  ii.  195. 
Mutual,  ii.  196. 

credits,  ii.  196. 

debts,  ii.  196. 

may  be  set  off,  ii.  519. 

contract,  i.  307. 
Mutuary,  ii.  196. 
Mutuum,  ii.  81,  196,  393. 
Mystery,  ii.  196. 
Mystic,  ii.  196. 

testament,  ii.  581,  653. 

N. 

Nail,  ii.  197.    V.  Measures. 
Naked,  ii.  197. 
Name,  ii.  197. 

christian,  ii.  197 
surname,  ii.  197 
middle,  ii.  197. 
of  corporations,  ii.  197. 
ships,  ii.  197. 

persons,  how  stated  in  indictment,  i. 
487. 
mistake  in,  of  legatee,  ii.  25,  26,  197, 198. 
of  defendant,  how  stated  in  indictment,  i. 
624. 
third  persons,  how  stated,  i.  624 
Namium,  ii.  198. 
Narr,  ii.  1 98.    V.  Declaration. 
Narrator,  ii.  198. 
Napoleon,  Code,  i.  237. 
Narrows  seas,  ii.  198. 
Natale,  ii.  198. 
National  domain,  ii.  198. 

character,  residence  is  evidence  of,  ii. 
468. 
Nationality,  ii.  199. 
Nations,  ii.  199. 

foreign,  i.  539. 
law  oft  ii.  10. 
are  corporations  i.  318. 
Natives,  ii.  199. 

classed,  ii.  199. 
rights  of,  i.  231. 
when  citizens,  i.  633. 
not,  i.  634. 
Natural  affection,  ii.  199. 
brother,  i.  194. 
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Natural  boundary,  i.  189. 
child,  i.  226. 
children,  ii.  200. 

legacy  to,  ii.  22. 
day,  ii.  200. 
death,  i.  315. 
equity,  ii.  200. 
fool,  ii.  200. 
fruits,  i.  550 ;  ii.  200. 
liberty,  ii.  44. 
obligation,  ii.  200,  254. 
persons,  ii.  333. 
presumptions,  ii.  200,  37.6. 
rights,  ii.  484. 

interruption  of  a  prescription,  i.  661. 
Naturalization,  ii.  200. 

who  entitled  to,  n.  3,  ii.  201. 
requisites  to  entitle  to,  n.  3,  ii.  201. 
qualification  of  applicant  for,  n.  3, 
ii.  201 ;  n.  6,  ii.201;  n.  7,  ii.  201 ; 
n.  14,  ii.  202;  n.  21,  ii.  203;  n. 
30,  ii.  204. 
residence  required,  n.  3,  it  201. 
what  court  tnay  grant,  n.  3,  ii. 

201 ;  n.  8,  ii.  201 
proceedings  to  obtain,  n.  3,  ii.  201. 
record  of,  to  be  made,  n.  2  and  6 
ii.  201. 
Naturalized  citizen,  ii.  204. 
Nature,  guardian  by,  i.  571. 

law  of,  ii.  11. 
Naufrage,  ii.  204. 
Nautae,  ii.  204. 
Naval  officer,  ii.  204. 
Navicularis,  ii.  205. 
Navigable,  ii.  205. 

river,  what,  ii.  205. 
Navigation,  ii.  205. 
Navy,  ii.  205.     V.  Names  of  Ships.  . 

secretary  of  the,  ii.  507* 
Ne  baila  pas,  ii.  206. 
disturba  pas,  ii.  206. 
dona  pas,  ii.  206. 
exeat  republica,  ii.  206. 

against  whom  issued,  ii.  206. 
for  what  claims,  ii.  206. 
amount  of  bail  in,  ii.  207. 
.    luminis  officiatur,  ii.  207. 
recipiatur,  ii.  207. 
relessa  pas,  ii.  207. 
unjuste  vexes,  ii.  207. 
unques  accouple,  ii.  207. 
executor,  ii.  207.  ( 
seisie  que  dower,  ii*  207. 
son  receiver,  ii.  207. 
varietur,  ii.  207. 
Neat,  ii.  207. 
Neatness,  ii.  207. 
Necessaries,  ii.  207. 

infants  may  contract  for,  ii.  207. 
wife  may  contract  for,  ii.  207. 
Necessary  and  proper,  ii.  208. 
intromission,  ii.  208. 
deposit,  i.  406. 
Necessity,  ii.  208. 

what  acts  are  justified  by,  ii.  208. 
way  of,  ii.  208. 

jury  may  be  discharged  on  the  ground 
of,  i.  426. 
Negation,  ii.  209. 
Negative,  ii.  209. 


Negative,  opposed  to  assent,  ii.  209. 

affirmative,  ii.  209. 
averment,  ii.  209. 
pregnant,  ii.  209. 

when  to  be  proved,  i.  487 ;  ii.  200. 
condition,  i.  209. 
covenant,  i.  347. 
fraud,  i.  547. 
statute,  ii.  209,  546. 
Negligence,  i.  514;  ii.  210. 
kinds  of,  ii.  210. 
in  driving,  effect  of,  ii.  210. 
of  official  duty,  effect  of,  ii.  210. 
depositary  liable  for,  i.  407. 
executor  liable  for,  i.  407. 
Negligent  escape,  i.  475 ;  ii.  210.    V.  Escape. 
Negociorum  gestor,  ii.  211,  389. 
Negotiable,  ii.  210. 

paper,  ii.  210. 

instrument,  ownership  of,  ii.  590. 
Negotiability  of  bill,  prevented  by  injunction,  i. 

692. 
Negotiation,  in  contracts,  ii.  211. 

of  paper,  ii.  211. 
Negroes  are  not  citizens,  ii.  199. 
Neif,  ii.  212. 
Nemine  contradicente,  ii.  212. 

disentiente,  ii.  212. 
Nephew,  ii.  212. 
Nepos,  ii.  212. 
Net  profits,  ii.  391. 
Neutral  property,  ii.  212. 
Neutrality,  ii.  212. 

warranty  of,  ii.  212. 
when  violations  of,  are  criminal,  it* 
212. 
New,  ii.  213. 

and  useful  invention,  ii.  213. 
assignment,  ii.  213. 
Hampshire,  ii.  213. 

acknowledgment  of  deeds  fox 

lands  in,  i.  56. 
letters  of  administration  in,  ii. 

37. 
attachment  of  property  in,  i.  138. 
limitation  of  actions  in,  ii.  67. 
Jersey,  ii.  216. 

acknowledgment  of  deeds  for  lands 

in,  i.  56. 
letters  of  administration  in,  ii.  37. 
lien  of  judgments  in,  ii.  48. 
limitation  of  actions  in,  ii.  63. 
matter,  ii.  229. 
obligation,  effect  of,  ii.  246. 
promise  to  revive  a  debt,  ii.  220. 
trial,  i.  187 ;  ii.  221. 

when  granted,  ii.  222. 
work,  ii.  222. 

York,  acknowledgment  of  deeds  in,  i.  56. 
lien  of  judgments  in,  ii.  48. 
letters  testamentary  in,  ii.  37. 
limitation  of  actions,  ii.  64. 
government  of,  ii.  222. 
for  old,  ii.  213. 
Newly  discovered  evidence,  effect  of,  ii.  222, 227. 
Newspapers,  ii.  227. 

title  of,  ii.  591. 
Next  friend,  ii.  229. 

of  kin,  i.  691;  ii.  229. 
legacy  to,  ii.  23. 
Nexum,  ii.  229. 
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Niece,  ii.  230. 
Nief,  i.  230;  ii.  212. 
Nient  comprise,  ii.  230. 
culpable,  ii.  230?* 
dedire,  ii.  230. 
le  fait,  ii.  230. 
Night,  i.  211 ;  ii.  230.    V.  Day. 

walker,  ii.  230. 
Nihil  capiat  per  breve,  ii.  230. 
dicit,  ii.  230. 
habet,  ii.  230. 
Nil  capiat,  per  breve,  judgment  of  i.  078. 
debit,  ii.  230. 
dicit,  judgment  of,  i.  678. 
babuit  in  tenementis,  ii*  230. 
Nisi,  ii.  231. 

prius,  ii.  231. 

roll,  ii.  231. 
No  award,  m  231. 

bill,  ii.  231. 
Nobility,  ii.  231. 

when  to  be  renounced,  ii.  231.   ' 
states  not  to  grant  titles  of,  ii.  544. 
Nolle  prosequi,  ii.  231,  475. 

in  civil  cases,  ii.  231. 

criminal  cases,  ii.  231. 
as  to  persons,  ii.  232. 

counts,  ii.  232. 
when  to  be  entered,  ii.  170. 
judgment  of,  i.  678. 
Noroen  collectivum,  ii.  232. 

general lissimum,  ii.  232. 
Nominal,  ii.  232. 

plaintiff,  ii.  232. 
partner,  ii.  232,  291. 
Nominate  contract,  ii.  232. 
Nomination,  ii.  232. 
Nomine  pcenae,  ii.  232. 
Nominee,  ii.  233.' 
Non  acceptavit,  ii.  233. 

access,  ii.  233.    V.  Access. 
age,  ii.  233. 

assumpsit,  ii.  233.    V.  Assumpsit. 
infra  sex  annos,  ii.  233. 
bis  in  idem,  ii.  233.    V.  Jeopardy* 
cepit  modo  et  forma,  ii.  233. 
claim,  ii.  234. 
compos  mentis,  ii.  89, 234. 
concessit,  ii.  234. 
conformists,  ii.  234. 
constat,  ii.  234. 
culpabilis,  ii.  234. 
damnificatus,  ii.  234. 
dedit,  ii.  234. 
demisit,  ii.  234. 
detinet,  ii.  234. 
est  factum,  ii.  234,  538. 

inventus,  ii.  235. 
feasance,  i.  535,  541 ;  ii.  235. 
fecit,  ii.  235. 

vastum  contra  prohibitionem,  ii.  235. 
infregit  conventionem,  ii.  235. 
joinder,  ii.  235. 
lurors,  ii.  235. 
liquet,  ii.  235. 
moderate  castigavit,ii.  235. 
obstante,  ii.  235. 

veredicto,  i.  678;  ii.  235,  449. 
omittas,  ii.  235. 
pros,  ii.  235. 

judgment  of,  i.  678. 


Non  residence,  ii.  236. 
8ubmissit,  ii.  236. 
sum  informatus,  ii.  236. 
tenent  insimul,  ii.  236. 
tenuit,  ii.  236. 
tenure,  ii.  236. 
term,  ii.  236. 
user,  ii.  236. 

essential  ignorance,  i.  599. 
suit,  judgment  of,  i.  678. 

as  in  case  of,  i.  678* 
sum  informatus,  judgment  by,  i.  678. 
Nones,  i.  596. 
Nonsense,  ii.  236. 
Nonsuit,  ii.  237. 

plaintiff  to  be  called  before,  l  199. 
judgment  of,  i.  679. 
North  Carolina,  acknowledgment  of  deeds  in,  i.  57. 
letters  of  administration  in,  ii.  37. 
lien  of  judgments  in,  ii.  48. 
limitation  of  actions  in,  ii*  667. 
government  of,  ii.  237. 
Nosocomi,  ii.  239. 
Not  found,  ii.  239.    V.  Ignoramus. 
guilty,  plea  of,  ii.  239. 

in  trespass,  ii.  239. 

on  the  case,  ii.  239* 
trover,  ii.  240. 
debt,  ii.  240. 
criminal  cases,  ii.  240* 
possessed,  ii.  240. 
Notary,  ii.  240. 

minutes  of,  ii.  240. 
Note,  bank,  i.  156* 
banker's,  i.  156. 
coal,  i.  236. 
of  a  fine,  i.  526 ;  ii.  240. 

hand,  ii.  240. 
sale,  ii.  495. 
request,  ii.  464. 
post,  ii.  353. 
interest  on,  i.  653. 
Notes,  ii.  240.    V.  Minutes. 
Notice,  ii.  241. 

actual,  ii.  241. 

constructive,  i.  299 ;  ii.  241. 

averment  of,  ii.  241. 

of  dishonor,  ii.  242,  338. 

form,  n.  3,  ii.  242. 

by  whom  to  be  given,  n.  4,  ii.  242* 

to  whom  to  be  given,  n.  5,  ii.  242. 

when  to  be  given,  n.  6,  ii.  242. 

where  to  be  given,  n.  7,  ii.  243. 

effect  of,  n.  8,  ii.  243. 

what  will  excuse  the  want  of,  n.  9,  ii.  243. 

how  waived,  n.  10,  ii.  243. 

to  produce  papers,  ii.  243. 

form  of9  n.  4,  ii.  243. 

on  whom  served,  n.  5,  ii.  243. 

when  to  be  served,  n.  6,  ii.  243. 

effect  of,  n.  7,  ii.  243. 

to  quit,  ii.  244. 

form  of,  n.  3,  ii.  244. 
by  whom  to  be  given,  n.  4,  ii.  244. 
to  whom  to  be  given,  n.  5,  ii.  244. 
how  served,  n.  6,  ii.  245. 
when  to  be  served,  n.  7,  ii.  245. 
waiver  of,  n.  8,  ii.  245. 
when  required,  ii.  241. 
of  time  of  sale  of  goods  distrained,  i.  437. 
Noting,  ii.  246. 
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Notoriety,  ii.  246. 

Nova  customa,  i.  106 ;  ii.  246. 

statuta,  i.  106 ;  ii.  246. 
Novation,  ii.  246.    V.  Delegation* 

discharges  surety,  ii.  564. 
Nova  narrationes,  ii.  246. 
Novel  assignment,  ii.  247. 

disseisin,  ii.  247. 
Novell®  Leonrs,  ii.  247. 
Novels,  ii.  247. 
Novas  homo,  ii.  247. 
Noxal  action,  ii.  247. 
Nubilis,  ii.  248. 
Nude,  ii.  248. 

matter,  ii.  248. 
Nudum  pactum,  ii.  248. 
Nuisance,  ii.  248. 

abatement  of,  i.  18. 
how  to  be  removed,  i.  470. 
Nul,  ii.  249. 

agard,  ii.  249. 
disseisin,  ii.  249. 
tiel  record,  ii.  249. 
tort,  ii.  249. 
waste,  ii.  249. 
Null,  ii.  249. 
Nulla  bona,  ii.  249. 
Nullity,  ii.  249. 
Nullius  filius,  ii.  250. 
Nullum  arbitrium,  ii.  250 

fecerunt  arbitrium,  ii.  250. 
Number,  ii.  250. 

of  plaintiffs,  ii.  284,  287. 
defendants,  ii.  285,  288. 
parties  in  equity,  ii.  290. 
Nunc  pro  tunc,  ii.  250. 
Nuncio,  ii.  250. 
Nuncius,  ii.  250. 
Nuncupative,  ii.  250,  581. 
will,  ii.  653. 
Nunquam  indebitatus,  ii.  251. 
Nuper  obiit,  ii.  251. 
Nurture,  ii.  251. 

guardian  by,  i.  572. 
Nurus,  ii.  251. 

0. 

Oath,  ii.  251. 

origin  of,  n.  4,  ii.  251. 
form  of,  n.  5,  ii.  251. 
kinds  of,  n.  8,  ii.  251. 
promissory,  n.  9,  ii.  251,  253. 
judicial,  n.  11,  ii.  253,  551. 
extra-judicial,  n.  12,  ii.  252. 
of  calumny,  n.  20,  ii.  253. 
decisory,  n.  22,  ii.  253. 
suppletory,  n.  29,  ii.  254. 
purgatory,  n.  30,  ii.  254. 
of  triors,  ii.  605. 
Obedience,  ii.  354. 
Obit,  ii.  256. 
Obiter  dicta,  i.  419. 
Oblation,  ii.  254. 
Obligation,  ii.  254. 

kinds  of,  n.  2,  ii.  254. 
imperfect,  n.  3,  ii.  254. 
perfect,  n.  4,  ii.  254. 
natural,  n.  4,  ii.  200,  254. 
civil,  n.  6,  i.  232 ;  ii.  254. 
express,  n.  8,  ii.  255. 
implied,  n.  9,  ii.  255. 


Obligation,  pure,  n.  10,  ii.  255. 

conditional,  n.  11,  ii.  250. 
primitive,  n.  12,  ii.  255. 
secondary,  n.  13,  ii.  255. 
principal,  n.  14,  ii.  255. 
accessary,  n.  15,  ii.  255. 
absolute,  n.  16,  ii.  255. 
alternative,  n.  17,  ii.  255. 
determinate,  n.  20,  ii.  255. 
indeterminate,  n.  21,  ii.  255. 
divisible,  n.  22,  ii.  255. 
indivisible,  n.  23,  ii.  255. 
single,  n  24,  ii.  256. 
penal,  n.  25,  ii.  256. 
joint,  n.  26,  ii.  256. 
several,  n.  27,  ii  256. 
purely  personal,  n.  28,  ii.  256. 
real,  n.  30,  ii.  256. 
personal  and  real,  n.  31,  ii.  256. 
of  contracts,  ii.  256. 
what  impairs  the,  i.  599. 
Obligatory  covenant,  i.  348* 
Obligee,  ii.  256. 
Obligor,  ii.  256. 
Obreption,  ii.  257. 
Obscenity,  ii.  257. 
Observe,  to,  ii.  257. 
Obsolete,  ii.  257. 
Obstructing  process,  ii.  257. 
Occupancy,  ii.  257. 
Occupant,  ii.  258. 
Occupation,  ii.  258. 
Occupavit,  ii.  258. 
Occupier,  ii.  258. 
Ochlocracy,  ii.  258. 
Odhall  right,  ii.  258. 
Of  course,  ii.  258. 
Offence,  i.  352 ;  ii.  259. 

differs  from  misdemeanor,  ii.  259. 
how  described  in  indictment,  i.  624. 
quasi,  ii.  413. 
Offer,  ii.  259. 

effect  of,  i.  132. 
Office,  ii.  259. 

book,  ii.  259. 
copy,  ii.  259. 
found,  ii.  259. 
inquest  of,  ii.  260. 
judicial,  ii.  259. 
ministerial,  ii.  259. 
military,  ii.  259. 
political,  ii.  259. 
qualification  for,  i.  463. 
removal  from,  ii.  445. 
Officer,  ii.  260. 

kinds  of,  ii.  260. 
civil,  i.  232 ;  ii.  259. 
naval,  ii.  204. 
Official,  ii.  260. 
Officina  justitiae,  ii.  260. 
Officio,  ex,  ii.  260. 
Ohio,  lien  of  judgment  in,  ii.  48. 

letters  testamentary  in,  ii.  38. 
acknowledgment  of  deeds  in,  i.  57. 
limitation  of  actions  in,  ii.  68. 
government,  ii.  260. 
Old  age,  ii.  265. 

Nature  Brevium,  ii.  265. 
Tenures,  ii.  265. 
Oleron,  ii.  265. 

laws  of,  ii.  13. 
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Oligarchy,  ii.  265. 

Olograph,  ii.  265. 

Olographic  testament,  ii.  581,  653. 

Omission,  ii.  265. 

Omnia  performavit,  ii.  265. 

Omnium,  ii.  266. 

Onerari  non,  ii.  266. 

Oneris  ferendi,  ii.  266. 

Onerous  cause,  ii.  266. 

contract,  i.  307 ;  ii.  266. 
gift,  ii.  266. 

is  a  kind  of  sale,  ii.  492* 
Onus  proband!,  i.  195;  ii.  266. 
Opening  a  case,  ii.  266. 

judgment,  ii.  266. 
Open  a  credit,  to,  ii.  266. 
court,  ii.  266. 
policy,  ii.  366. 
Operation  of  law,  ii.  267. 
Operative,  ii.  267. 
Opinion  of  counsel,  ii.  267. 
a  witness,  ii.  267. 
judicial,  ii.  268. 
Opposition,  ii.  268. 
Oppressor,  ii.  268. 
Opprobrium,  ii.  268. 
Option,  ii,  268. 
Or,  ii.  268. 
Oraculum,  ii.  268. 
Oral,  ii.  268. 
Orator,  ii.  268. 
Ordain,  ii.  268. 
Ordeal,  ii.  268. 
Order  of  men,  ii.  269. 

a  command,  ii.  269. 
contracts,  ii.  269. 
in  French  law,  ii.  269. 
of  filiation,  ii.  269. 
decretal,  i.  385. 
nisi,  ii.  269. 
Orders,  ii.  269. 
Ordinance,  ii.  269. 

differs  from  a  statute,  ii.  269. 
of  1787,  ii.  270. 
Ordinary,  ii.  270. 

negligence,  i.  514 ;  ii.  210. 
actions,  i.  67. 
pastnership,  ii.  96. 
Ordination,  ii.  270. 
Ore  tenus,  ii.  270. 
Oregon,  ii.  270. 

courts  of,  i.  342. 
Organization  of  senate  as  a  court,  i.  328. 
supreme  court,  i.  328. 
circuit  court,  i.  333. 
Original,  ii.  272. 

entry,  ii.  272. 

form  of,  n.  3,  ii.  272. 
in  what  book,  n.  4,  ii.  272. 
when  to  be  made,  n.  5,  ii.  273. 
how  to  be  made,  n.  5,  ii.  273. 
by  whom,  n.  7,  ii.  273. 
how  proved,  n.  8,  ii.  273. 
effect  of,  n.  9,  ii.  273. 
jurisdiction,  i.  329,  334,  683 ;  ii.  273. 
writ,  ii.  273. 
proceedings,  ii,  386. 
process,  ii.  387. 
delivery,  i.  396. 
Originalia,  ii.  273. 
Ornament,  ii.  274. 

Vol.  H.— X  x 


Orphan,  ii.  274. 

Orphanage,  ii.  274. 

Orphans9  court,  ii.  274.  , 

Orpbanotrophi,  ii.  274.. 

Ostensible  partner,  ii.  274,  291.    V.  Partner. 

Other  wrongs,  ii.  274. 

Ounce,  ii.  274. 

Ouster,  ii.  274. 

le  main,  ii.  274. 

barrister,  i.  159. 
Outfit,  ii.  274. 
Out-house,  ii.  274. 

when  a  part  of  dwelling,  i.  591. 
Out-rider,  ii.  274. 
Outlaw,  ii.  275. 
Outlawry,  ii.  275. 
Outrage,  ii.  275. 
Overdraw,  to,  ii.  275. 
Overdue,  ii.  275. 
Overplus,  it  275.    V.  Surplus, 
Overrule,  ii.  275. 
Overseers  of  the  poor,  ii.  275. 
Oversman,  ii.  275.    V.  Umpire. 
Overt,  ii.  275.    V.  Treason, 
Owelty,  ii.  276. 
Owing,  ii.  276. 
Owler,  ii.  276. 
Owling,  ii.  276. 
Owner,  ii.  276. 

majority  of  joint,  ii.  276. 
Ownership,  ii.  276. 
Oxgang  of  land,  ii.  276. 
Oyer,  ii.  276. 

and  terminer,  ii.  277. 
Oyez,  ii.  277. 

P. 

Pace,  ii.  277. 
Pacification,  ii.  277. 
Pack,  to,  ii.  277. 
Pact,  ii.  277.    V.  Contract. 
Paction,  ii.  277,  599. 
Pactum  constitute  pecuniae,  ii.  277. 
de  non  petando,  ii.  278. 
quota  litis,  ii.  278. 
Pagoda,  ii.  278. 

Pains  and  penalties,  bill  of,  i.  180. 
Pais,  or  pays,  ii.  278.    V.  Country. 
Palfridus,  ii.  278. 

Pamphlet  laws,  when  evidence,  i.  539. 
Pandects,  ii.  278.    V.  Digest. 
Panel,  ii.  278. 
Pannel,  ii.  278. 
Paper-book,  ii.  278. 

days,  ii.  278. 

money,  ii.  278. 
Papers,  notice  to  produce,  ii.  243. 
Papirian  code,  i.  237. 
Par,  ii.  278. 
Parage,  ii.  278. 
Paragium,  ii.  278. 
Paramount,  ii.  278.    V.  ParawtiL 
Paraphernalia,  ii.  278. 
Paratitla,  ii.  279. 
Paratum  habeo,  ii.  279. 
Paravail,  ii.  279.    V.  Paramount. 

tenant,  ii.  574. 
Parcel,  ii.  279. 

bill  ofy  i.  180. 
Parcenary,  ii.  279. 
Parceners,  ii.  279. 
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Parco  facto,  ii.  279. 
Pardon,  i.  40 ;  ii.  279.    Y.  dmnetty. 
general,  ii.  279. 
special,  ii.  279. 
absolute,  ii.  279. 
conditional,  ii.  279. 
effect  of,  ii.  280. 
contract  for,  ii.  280. 
differs  from  amnesty,  i.  199. 
Parentage,  ii.  280. 
Parents,  ii.  280. 

when   liable   for   acts  of  children,   ii 
413. 
Pares,  ii  280. 

curiae,  ii.  280. 
Pari  delicto,  ii.  280. 
materia,  ii.  280. 
passu,  ii.  280. 
Parish,  ii.  280. 
Parium  judicium,  ii.  280. 
Park,  ii.  280. 
Parliament,  ii.  280. 
Parol,  ii.  281. 

leases,  ii.  281. 
evidence,  ii.  281. 
international  law,  ii.  281. 
Parricide,  ii.  281. 
Parson,  ii.  281. 
Part,  ii.  282. 

owners,  ii.  282. 

of  ships,  ii.  282. 
Partkeps  criminis,  ii.  282. 

when  not  a  witness,  i.  113. 
fraudis,  ii.  282. 
Partial  loss,  ii.  84,  282. 

incapacity  to  sue  in  equity,  ii.  289. 
verdict,  ii.  622. 
Particular  average,  i.  147 ;  ii.  282. 
averment,  i.  148 ;  ii.  282. 
custom,  ii  282. 
estate,  ii.  282. 
lien,  ii.  47,  282. 
Particulars,  bill  of,  i.  180 ;  ii.  283. 
Parties  to  actions,  ii.  284. 

ex  contractu,  n.  4,  ii.  284. 

plaintiffs,  n.  5,  ii. 
284. 
ex  contractu,  defendants,  n.  20, 

ii.  285. 
ex  delicto,  n.  33,  ii.  287. 

plaintiffs,  n.  34,  ii. 

287. 
defendants,  n.  43, 
ii.  288. 
in  TJ.  S.  courts,  i.  335. 
misnomer  of,  ii.  170. 
exempt  from  arrest,  i.  121 ;   ii. 

383. 
joindei  of,  i.  672. 
to  contract*,  ii.  283. 

who  may  be,  n.  2,  ii.  283. 
who  cannot  be,  n.  4,  ii.  283. 
idiot*,  n.  5,  ii. 

283. 
drunkard,  n.  6, 

ii.  283. 
infant,  n.  7,  it 

283. 
married    wo- 
man, n.  8, 
ii.  283. 


Parties  to  contracts*  who  cannot  be  trustees,  when, 

n.  10,  ii.  283. 
to  suit  in  equity,  ii.  288. 
plaintiffs,  n.  4,  ii.  289. 

who  may  be,  n.  6,  ii.  289. 
who  cannot  be,  n.  8,  ii.  289. 
defendants,  n.  13,  it  289. 

who  may  be,  n.  13,  289. 
who  cannot  be,  n.  14,  ii.  289. 
number  of,  n.  21,  ii.  290. 
Partition,  conveyancing,  ii.  290. 
estates,  ii.  290. 

in  equity,  ii.  290. 
at  law,  ii.  290. 
Partners,  u.  291. 

who  may  be,  n.  2,  ii.  291. 
kinds  of,  n.  3,  ii.  291. 

ostensible,  n.  3,  ii.  291. 
dormant,  n.  4,  i.  446 ;   ii*  291. 
nominal,  n.  5,  ii.  232, 291. 
liability  of,  n.  5,  ii.  292. 
rights  of  majority  of,  n.  10,  ii.  293. 
property  of,  n.  11,  ii.  293. 
quasi,  ii.  414. 

may  be  expelled,  when,  i.  129. 
death  of,  i.  378. 

admissions  by  one  of  several,  i.  75. 
liability  of,   when   belonging  to   twe 

firms,  i.  527. 
surviving,  ii.  566. 
Partnership,  ii.  293. 

character  of,  n.  3,  ii.  293. 

universal,  n.  3,  ii.  294. 
,       general,  n.  4,  ii.  294. 
special,  n.  5,  ii.  294. 
parties  to,  n.  6,  ii.  294. 

private,  n.  6,  ii.  294. 
public,  n.  7,  ii.  294. 
French,  n.  8,  ii.  294. 
how  created,  n.  11,  ii.  294. 
object  of,  n.  15,  ii.  295. 
duration  of,  n.  16,  ii.  295. 
how  dissolved,  n.  17,  ii.  295. 
in  Louisiana,  n.  23,  ii.  296. 
in  commendam,  i.  245. 
en  commandite,  ii.  294, 296. 
limited,  ii.  294. 

Sroperty  of,  ii.  294,  295. 
oration  of,  ii.  295. 
articles  of,  i.  128. 
Part  owners,  ii.  296. 
Parturition,  ii.  297. 
Partus,  ii.  297. 
Party,  ii.  297. 

jury,  ii.  297. 
wall,  ii.  297,  640. 
Pass  ii.  298. 

book,  ii.  298. 
to,  ii.  298. 
Passage,  ii.  298. 

money,  ii.  298. 
Passenger,  i.  251 ;  ii.  298. 

provisions  for,  i.  251 ;  ii.  300,  302. 
number  of,  regulated,  i.  251,  301. 
Passive,  ii.  298. 

debt,  i.  379. 
Passport,  ii.  298 
Pasture,  ii.  302. 

common  of,  i.  248. 
Patent,  letters,  ii.  33,  303. 

legislation  relating  to,  n.  2,  ii.  303. 
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Patent,  of  the  patentee,  n.  5,  ii.  303* 
subject  of,  n.  8,  ii.  304. 
caveat,  n.  21,  ii.  305. 
proceeding  to  obtain  a,  n.  23,  ii.  305. 
form  of,  n.  34,  ii.  309. 
correction  of,  n.  35,  ii.  309. 
special  provisions,  n.  38,  ii.  310. 
disclaimer  of,  n.  43,  ii.  311. 
assignment  of,  n.  44,  ii.  311. 
extension  of,  n.  45,  ii.  312. 
requisites  to  secure,  n.  46,  ii.  312. 
duty  or  tax  on,  n.  47,  ii.  312. 
penalty  for  using  patentee's  marks,  n.  49, 

ii.  313. 
actions  for  violation  of  rights,  n.  51,  ii. 

313. 
duplicate  model  when  to  be  deposited,  ii. 

310. 
burning  of  patent  office,  provision  respect- 
ing, ii.  310. 
patents  prior  to  1836,  to  be  recorded  gratis, 

ii.  310. 
effect  of  records  since  1836,  ii.  310. 
new  letters,  when  to  issue,  ii.  311. 
duty  for,  ii.  312. 
how  obtained,  ii.  311. 
date  of  patent  to  be  put  on  articles  made, 

ii.  312. 
English,  ii.  315. 
French,  ii.  315. 
Prussian,  ii.  316. 
Roman,  ii.  316. 
office,  ii.  317. 

ambiguity,  ii.  302. 
Patentee,  u.  318. 

duties  and  rights  of,  ii.  303. 
Patents,  commissioner  of,  i.  246. 
Pater,  ii.  318. 

families,  ii.  318. 
Paterna  paternis,  ii.  318. 
Paternal  ii.  318. 

power,  ii.  318. 
property,  ii.  318. 
Paternity,  ii.  318. 

presumption  of,  L  530  j  ii.  233. 
Pathology,  ii.  318. 
Patria,  ii.  318. 

potestas,  ii.  318. 
Patricide,  ii.  319. 
Patrimonial,  ii.  319. 
Patrimonium,  ii.  319. 
Patrimony,  ii.  319. 
Patrinus,  ii.  319. 
Patron,  ii.  319. 
Patronus,  ii.  319. 
Patronage,  ii.  319* 
Patruelis,  ii.  319. 
Patruus,  ii.  319. 
Pauper,  ii.  320. 
Paviage,  ii.  320. 
Pawn,  ii.  320,  344. 

mortgage  of  goods  differs  from,  ii.  344. 
broker,  i.  194 ;  ii.  320. 
Pawnee  may  sell  the  pawn,  ii.  320. 
rights  of,  ii.  320. 
duties  of,  ii.  320. 
Pawnor,  ii.  320. 

rights  of,  ii.  320. 
duties  of,  320. 
Payee,  ii.  320. 

fictitious,  i.  521. 


Payment,  ii.  320. 

by  whom  to  be  made,  ii.  320. 
out  of  what  fund,  ii.  320. 
to  whom  to  be  made,  ii.  321. 
where  to  be  made,  ii.  321. 
when  to  be  made,  ii.  321. 
how  to  be  made,  ii.  321. 
effect  of,  ii.  321. 
by  agent,  ii.  320. 

principal,  i.  45. 
plea  of,  ii.  322. 
Pays,  ii.  322. 
Pax,  regis,  ii.  322. 
Peace,  ii.  322. 
Peck,  ii.  322. 
Peculation,  ii.  322. 
Peculiar,  ii.  322. 
Peculiars,  court  of,  i.  327. 
Peculium,  ii.  322 
Pecunia,  ii.  322. 
Pecuniary  punishment,  ii.  322. 
legacy,  ii.  19,  322. 
cause,  ii.  322. 
Pedigree,  ii.  322. 

hearsay  evidence  of,  ii.  322. 
how  proved,  i.  486 ;  ii.  463. 
Pedis  possessio,  ii.  323 
Pedlars,  ii.  323. 
Peer,  ii.  323. 
Peeress,  ii.  323. 
Peine  forte  et  dure,  ii.  323. 
Pelt  wool,  ii.  323. 
Penal,  ii.  323. 

statutes,  ii.  323,  547. 
law,  ii.  12. 
obligation,  ii.  256. 
Penalty,  ii.  323. 

when  interest  is  given  beyond  a,  i.  656. 
Penance,  ii.  324. 

Pencil,  effect  of  writing  in,  ii.  324. 
Pendente  lite,  ii.  324. 
Pendentes,  ii.  324. 
Penetration,  ii.  324.    V.  Rape. 
Penitentiary,  ii.  324. 

Pennsylvania,  acknowledgment  of  deeds  in,  i.  58. 
arbitrations  in,  i.  114. 
letters  testamentary  in,  ii.  38. 
lien  of  judgments  in,  ii.  48. 
limitation  of  actions  in,  ii.  69. 
government  of,  ii.  325. 
Penny,  ii.  328. 
Pennyweight,  ii.  328. 
Pension,  ii.  328. 
Pensioner,  ii.  328. 
Peonia,  ii.  328. 
People,  ii.  328.    V.  Nation. 
Per,  ii.  328. 

capita,  i.  202,  412 ;  ii.  24, 328. 
and  cui,  ii.  328. 
fraudem,  ii.  328. 
infortunium,  ii.  328. 
minas,  ii.  328. 
my  et  per  tout,  ii.  328. 
stirpes,  i.  412  j  ii.  24,  329. 
quod,  ii.  328. 

writ  of  entry  in  the,  i.  470. 
and  cui,  writ  of  entry  in  the,  i.  470. 
infortunium,  homicide,  i.  589. 
Perambulatione  facienda,  writ  de,  ii.  329* 
Perch,  ii.  329. 
Perdonatio  utlagariae,  ii.  329. 
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Peregrini,  ii.  329. 
Peremptory,  ii.  329. 

defence,  ii.  329. 
pleas,  ii.  329. 
challenge,  ii.  329. 
Perfect,  ii.  329. 

obligation,  ii.  254. 
right,  ii.  483. 
Perfidy,  ii.  329. 
Performance,  ii.  329. 

specific,  ii.  540. 
Peril,  ii.  329. 
Perils  of  the  sea,  ii.  329. 
Periphrasis,  ii.  330. 
Perish,  to,  ii.  330. 

Perishable  goods,  ii.  330.    V.  Bona  peritwra. 
Perjury,  ii.  330. 

intention  required,  n.  3,  ii.  330. 
oath  must  be  false,  n.  4,  ii.  330. 
lawful,  n.  5,  ii.  331. 
material,  n.  8,  ii.  331. 
proceedings  must  be  judicial,  n.  6,  ii.  331. 
assertion  must  be  absolute,  n.  7,  ii.  331. 
how  punished  by  act  of  congress,  n.  9,  ii. 

331. 
subornation,  ii.  55i. 
Permanent  trespasses,  ii.  331. 
Permission,  ii.  331.    V.  License. 
Permissive,  ii.  631. 

waste,  ii.  645. 
Permit,  ii.  332. 
Permutation,  ii.  332. 
Pernancy,  ii.  332. 
Pernor  of  profits,  ii.  332. 
Perpetual,  ii.  332. 

statute,  ii.  546. 
Perpetuating  testimony,  ii.  332. 
Perpetuity,  ii.  332. 
Perquisites,  ii.  332. 
Persons,  ii.  332. 

how  divided,  ii.  333. 
state  of,  ii.  545. 

difference  between  men  and,  ii  99. 
Personable,  ii.  333. 
Personal,  ii.  333. 

actions,  ii.  333. 

liberty,  ii.  44, 333. 

property,  ii.  333. 

representatives,  ii.  334. 

security,  ii.  334. 

assets,  1. 133. 

covenant,  i.  346. 

chattels,  i.  224. 

estate,  when  to  pay  a  mortgage,  ii.  320. 

obligation,  ii.  256. 

property,  ii.  6,  394. 

possession  of,  ii.  590. 
quality  of,  not  warranted   i. 
581. 
representative,  ii.  461 . 

legacy  to,  ii.  24. 
statute,  ii  547. 
Personality  of  laws,  ii.  334. 
Personalty,  ii.  334. 
Personate,  to,  ii.  334. 
Persuade,  persuading,  ii  334. 
Persuasion,  ii.  334. 
Pertinent,  ii.  334. 
Perturbation,  ii.  335. 
Pesage,  ii.  335,  648. 
Petit,  ii.  335. 


Petit  treason,  ii.  335. 
Petition,  ii*  335. 

of  right,  ii.  335. 
Petitory,  ii.  335. 
Petty  average,  i  147 ;  ii.  335. 
bag,  ii.  335. 
constable,  i.  282. 
fogger,  ii.  335. 
Pew,  ii.  335. 

Pharos,  ii.  336.    V.  Light-house. 
Physician,  ii  336.    V.  Mala  praxis. 

liable  for  malpractice,  i.  581* 
Physiology,  ii.  336. 
Pickpocket,  ii.  336. 
Pignoris  capio,  ii.  336. 
Pignoration,  ii.  336. 
Pignorative  contract,  ii.  336. 
Pignus,  ii.  336.    V.  Pledge. 
Pillage,  ii.  336.    V.  Booty. 
Pillory,  ii.  336. 
Pilot,  ii.  336. 
Pilotage,  ii.  337. 
Pin  money,  ii.  837. 
Pint,  ii.  337. 
Pipe,  ii.  337. 
Piracy,  ii.  337,  338. 

of  books,  ii.  418. 
Pirate,  ii.  338. 
Piratically,  ii  338. 
Piscary,  ii.  338. 

common  of,  i  248. 
Pistareen,  ii.  338. 
Pit,  ii  338. 
Place,  ii.  338. 

of  business,  ii  338. 
Placitum,  ii.  339. 

Plagiarism,  ii.  339.    V.  Copyright. 
Plagiarius,  ii.  339. 
Plagium,  ii.  339. 

Plague,  duty  of  one  infected  with,  i.  309. 
Plaintiff,  ii.  339. 

legal,  ii.  339. 
equitable,  ii.  339. 
in  error,  ii.  339. 
nominal,  ii.  232. 
at  law,  ii.  284. 
in  equity,  ii.  283. 
abatement  relating  to,  i.  15. 
Plan,  ii.  339.    V.  Ancient  tights. 
Plantations,  ii  340. 
Plat,  ii.  340.    V.  Plan. 
Plea  in  chancery,  ii.  340. 
at  law,  ii  340. 

dilatory,  n.  3,  ii.  340 ;  n.  26,  ii.  842. 
peremptory,  n.  3,  ii.  340. 
order  of,  n.  5,  ii.  340. 
in  abatement,  n.  10,  ii.  340;  i.  15,  17. 
to  plaintiff,  n.  14,  ii.  341. 
defendant,  n.  15,  ii.  341. 
the  court,  n.  16,  ii.  341. 
form  of  the  writ,  n.  17, 

ii.  341. 
action  of  the  writ,  n.  18, 

ii.  841. 
quality  of,  i.  17. 
avoidance,  n.  19,  ii.  341. 
bar,  n.  22,  ii  341. 
discharge,  n.  29,  ii  342. 
excuse,  n.  30,  ii.  342. 
foreign,  n.  31,  ii.  342. 
of  justification,  n.  31,  ii.  342. 
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Plea,  puis  darrein  continuance,  n.  33,  ii.  343. 
•ham,  n.  37,  ii.  343,  521. 
in  suspension  of  the  action,  n.  38,  ii.  343. 

bar,  special,  ii.  539. 
double,  i.  447. 
Plead,  to,  ii.  343. 
Pleading,  ii.  343. 

parts  of,  ii.  344. 
special,  ii.  344,  539. 
Pleader,  faint,  i.  510. 

fair,  i.  164,  510. 
Pleadings  in  replevin,  ii.  450. 
Pleas  of  the  crown,  ii.  344. 
roll,  ii.  3^4. 

common,  i.  249, 252,  326. 
Plebeian,  ii.  344. 
Plebeians,  ii.  344. 
Plebecit,  ii.  344. 
Pledge,  ii.  344,  346.    V.  Pawn. 

differs  from  hypothecation,  i.  595. 
contracts,  ii.  346. 
Pledger,  ii.  346. 
Plegdee,  ii.  346. 
Pledges,  ii.  346. 

Plegiis  aequietandis,  writ  de,  ii*  346. 
Plena  probatio,  ii.  346. 
Plenarty,  ii.  346. 
Plenary,  ii.  346. 
Plene  administravit,  ii.  346. 

prater,  ii.  346. 
computayit,  ii.  346. 
Plenipotentiary,  ii.  346. 
Plenum  dominium,  ii.  346. 
Plough  bote,  ii.  346. 
land,  ii.  346. 
Plunder,  ii.  346. 
Plunderage,  ii.  347. 
Plural,  u.  347.    V.  Singular. 

when  singular,  will  be  considered  as,  ii. 
527. 
Plurality,  ii.  347. 
Pluries,  ii  347. 
Poids  de  marc,  i.  534. 
Poinding,  ii.  347. 

personal,  ii.  347. 
real,  ii.  347. 
Point,  ii.  347. 

reserved,  ii.  347. 
Points,  ii.  347. 
Poison,  ii.  347. 
Pole,  ii.  348. 
Police,  ii.  348. 

jury,  ii.  348. 
Policy  of  insurance,  i.  645 ;  ii.  348. 
interest,  ii.  348. 
wager,  ii.  348. 
open,  ii.  348. 
valued,  ii.  349. 
public,  ii.  349. 
Political,  ii.  349. 

assembly,  i.  131. 
liberty,  ii.  44. 
offices,  ii.  259. 
rights,  ii.  484. 
Poll,  ii.  349. 
Pollicitation,  ii.  349. 
Polls,  ii.  349. 

challenge  to  the,  i.  217. 
Polyandry,  ii.  349. 
Polygamy,  ii.  349.    V.  Bigamy. 
Polygarchy,  ii.  349. 


Pond,  ii.  349. 

Pone,  ii.  349. 

Pontage,  ii.  349. 

Pool,  ii.  349. 

Pope,  ii.  350. 

Pope's  folly,  ii.  350. 

Popular  action,  ii.  350.    V.  Qui  torn* 

assembly,  i.  131. 
Port,  ii.  350. 

reeve,  ii.  350. 
toll,  ii.  350. 
Portatica,  ii.  350. 
Porter,  ii.  350.    V.  Carrier*. 
Portion,  ii.  350. 

marriage,  ii.  137. 
Portoria,  ii.  350. 
Portsales,  ii.  350. 
Positive,  ii.  350. 

condition,  i.  263;  ii.  350. 
fraud,  i.  547  j  ii.  350. 
law,  ii.  12. 

evidence,  i.  485 ;  ii.  350. 
Posse,  ii.  350. 

comitatus,  ii.  350,  467* 
Possessed,  i  416,  ii.  351. 
Possessio  fratris,  ii.  351. 
Possession,  i.  406;  ii.  351. 
kinds  of,  ii.  351. 
of  personal  property  is  evidence  of 

title,  ii.  590. 
when  adverse,  i.  78. 
immemorial,  i.  606. 
a,  differs  from  a  dependency,  i.  406 ; 
ii.  351. 
Possessor,  ii.  352. 
Possessory  action,  ii.  352* 
Possibility,  ii.  353. 
Possible  condition,  i.  263. 
Post,  ii.  353. 

date,  ii.  353. 
diem,  ii.  353. 
disseisin,  ii.  353. 
entry,  ii.  353. 
facto,  ii.  353. 
litem  motam,  ii.  353. 
mark,  ii.  353. 
mortem,  ii  353. 
notes,  ii.  353. 
nati,  ii.  353. 
natus,  ii.  353. 

nuptial,  ii.  353.    V.  Voluntary  conveyance. 
obit,  ii.  353. 
office,  ii.  354. 

writ  of  entry  in  the,  i.  470. 
Postage,  ii.  355. 

on  letters,  n.  2,  ii.  355;  n.  5,  357. 
newspapers,  n.  3,  ii.  356 ;  n.  5,  357. 
other  printed  matter,  n.  3,  ii.  356. 
stamps,  ii.  357. 
Postea,  ii.  357. 
Posteriores,  ii.  358. 
Posteriority,  ii.  358. 
Posterity,  ii.  358. 
Posthumous  child,  i.  226  j  ii.  358. 

quasi,  ii.  414. 
Postils,  ii.  358. 
Post ili minium,  ii.  358. 
Postman,  ii.  358. 
Postmaster,  ii.  358. 

general,  ii.  359. 
Post  nati,  ii.  359. 
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Postulatio,  ii.  359. 
Pot-de-vin,  ii.  360. 
Potentate,  ii.  360. 
Potestas,  ii.  361. 

patri,  ii.  361. 
Potestative  condition,  i.  264. 
Pound,  weight,  ii.  361. 

a  prison,  ii.  361. 

money,  ii.  361. 
Poundage,  ii.  361. 

Pourparler,  i.  286 ;  ii.  361.    V.  Communingi. 
Poursuivant,  ii.  361. 
Power,  ii.  361. 

inherent,  n.  1,  ii.  361. 

derivative,  n.  2,  ii.  361. 

of  revocation,  n.  5,  ii.  361. 
appointment,  n.  5,  ii.  361. 

relating  to  land,  n.  7,  ii.  362. 

appendant,  n.  8,  ii.  362. 

in  gross,  n.  9,  ii.  362. 

collateral,  n.  10,  ii.  362. 

general,  n.  12,  ii.  362. 

particular,  n.  12,  ii.  362. 

mediate,  ii.  153. 

primary,  ii.  337. 

of  attorney,  ii.  362.  V.  Letter  of  attorney. 
Poyning's  law,  ii.  362. 
Practice,  ii.  362. 
Precipe,  ii.  362. 
Prada  bellica,  ii.  362. 
Praedial,  ii.  362. 
Praedium  dominans,  ii.  262. 

rusticum,  ii.  363.  * 

serviens,  ii.  363. 
nrbanum,  ii.  363. 
Praefectus  vigilum,  ii.  363. 
Praemunire,  ii.  363. 
Praetor,  ii.  363. 

Pragmatic  sanction,  ii.  363,  467. 
Prayer,  ii.  363. 

of  process,  ii.  363. 

for  relief,  ii.  363. 
Preamble,  ii.  364. 
Precarious  right,  ii.  364. 
Precarium,  ii.  364. 
Precatory,  ii.  364. 
Precedence,  ii.  364. 
Precedent  condition,  i.  263. 
Precedents,  ii.  364.    V.  Reaum. 
Precept,  ii.  365. 
Precinct,  ii.  365. 
Preciput,  ii.  365. 
Precludi  non,  ii.  365. 
Precognition,  ii.  365. 
Precontract,  ii.  365. 
Predecessor,  ii.  365. 
Preemption,  ii.  365. 
Prefect,  ii.  366. 
Preference,  ii.  366. 

who  entitled  to,  ii.  381. 
Pregnancy,  ii.  366. 

concealed,  n.  3,  ii.  366,  368. 
signs  of,  n.  4,  ii.  366. 
duration,  n.  16,  ii.  367. . 
laws  relating  to,  n.  17,  ii.  368. 
Pregnant,  pleading,  ii.  369. 
negative,  ii.  209. 
Prejudice,  ii.  369 
Prehension,  ii.  369. 
Prelate,  ii.  369. 
Prelevement,  ii.  369. 


Preliminary,  ii.  370. 
Premeditation,  ii.  370. 
Premises,  ii.  370. 

estates,  ii.  370. 
in  conveyancing,  ii.  370* 
equity  pleading,  ii.  370. 
Premium,  ii.  370. 

pudicitiae,  ii.  370. 
Prender,  ii.  371. 
Prenomen,  ii.  371. 
Prepense,  ii.  371. 
Prerogative,  civil  law,  ii.  371. 

English  law,  ii.  371. 
court,  ii.  371. 
Prescriptible,  ii.  371. 
Prescription,  ii.  371.    V.  Limitation* 
Presence,  ii.  372. 

constructive,  i.  372. 
Present,  ii.  372. 
Presentation,  ii.  372. 
Presentee,  ii.  372. 

Presentment  of  a  grand  jury,  i.  567 ;  ii.  372. 

bill  of  exchange,  ii.  373. 
to  whom  made,  n.  4,  ii.  373. 
when  to  be  made,  n.  5,  ii.  373. 
for  acceptance,  n.  6,  ii.  373. 

payment,  n.  6,  ii.  373. 
excuses  for  want  of,  n.  7,  ii.  373. 
waiver  of,  n.  10,  ii.  374. 
how  stated  in  an  indictment,  i.  624. 
Preservation,  ii.  374. 
President,  ii.  374. 

of  the  United  States,  ii.  374. 
force  of  proclamation  of,  ii.  388. 
electors  of,  i.  462. 
salary  of,  ii.  492. 
Press,  ii.  375.    V.  Liberty  of  the  Preu. 
Presumption,  ii.  375. 

legal,  ii.  375. 
artificial,  ii.  375. 
natural,  ii.  376. 
of  mere  law,  ii.  376. 
law  and  fact,  ii.  376. 
payment  by  lapse  of  time,  ii.  609* 
right  by  lapse  of  time,  ii.  609. 
Presumptive  heir,  i.  583 ;  ii.  376. 

evidence,  i.  486. 
Pret  a  usage,  ii.  376. 
Pretences,  false,  i.  555. 
Pretention,  ii.  376. 
Pretention,  ii,  376. 
Pretext,  ii.  376. 
Pretium  affectionis,  ii.  376. 
Prevarication,  ii.  376. 
Prevention,  ii.  377. 
Price,  ii.  377,  492. 

current,  ii.  377, 
qualities  of,  ii.  492. 
differs  from  value,  ii.  620. 
inadequate,  i.  616. 
Prima  facie,  ii.  377. 

tonsura,  ii.  377. 
Primage,  ii.  377. 
Primary,  ii.  377. 

evidence,  i.  485 ;  ii.  377. 
obligation,  ii.  377. 
powers,  ii.  377. 
Primate,  ii.  377. 
Primer  election,  i.  469 ;  ii.  378. 

seisin,  ii.  378. 
Primitive  obligation,  ii.  255. 
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Primogeniture,  ii.  378. 
Primogenitus,  ii.  378. 
Primum  decretum,  ii.  378. 
Prince,  ii.  378. 
Principal,  ii.  378. 

contract,  i.  307 ;  ii  378,  380. 
obligation,  ii.  255,  380. 
when  liable  for  acts  of  agent,  ii.  413. 
agency  revoked  by  acts  of,  ii.  477. 
in  crime,  ii.  380. 

in  first  degree,  ii.  380. 
second,  ii.  380. 
differs  from  accessary,  i.  44. 
accomplice,  i.  46. 
Principle,  patent  cannot  be  taken  for,  ii.  286. 
Principles,  ii.  380. 
Printing,  ii.  381. 
Priority,  ii.  381.    V.  Privilege. 

of  invention,  right  of,  ii.  304. 
Prisage,  ii.  381. 
Prison,  i.  554;  ii.  381. 

breaking,  ii.  381. 
Prisoner,  ii.  38 1. 

of  war,  ii.  382* 
Private,  ii.  382. 

law,  ii.  12. 
partnership,  ii.  294* 
sale,  ii.  495. 
signature,  ii.  535. 
statute,  i.  62 ;  ii.  546. 
writings,  how  proved,  i.  488. 
Privateer,  ii.  382. 
Privement  enceinte,  ii.  382, 415. 
Privies,  ii.  382. 

rights  of,  i.  482. 
Privilege,  ii.  382. 

or  preference  in  payment  of  debts,  ii. 

383. 
in  maritime  law,  ii.  383. 
prerogative,  ii.  383. 
from  arrest,  i.  121,  201 ;  ii.  383. 
of  members  of  congress,  ii.  154. 
bill  of,  i.  180. 
Privileged  communication,  ii.  384. 
Priviligium  clericale,  ii,  384. 
Privity,  ii.  384. 

•  of  contract,  ii.  384. 
estate,  ii.  384. 
Privy,  ii.  385. 

council,  ii.  384. 
seal,  ii.  384. 
verdict,  ii.  384,  622. 
Prize,  ii.  384. 

actions  respecting,  i.  385. 
court,  i.  327,  642 ;  ii.  384. 
Pro,  ii.  385. 

and  con,  ii.  385. 
confesso,  ii.  385. 
curators,  ii.  385. 
eo  quod,  ii.  385. 
indiviso,  ii.  385. 
querente,  ii.  385. 
rata,  ii.  385. 
re  nata,  ii.  385. 
tanto,  ii.  385. 
tutors,  ii.  385. 

rata  parte  itineris,  freight,  i.  549. 
Proavus,  ii.  385. 
Proamita,  ii.  385. 
Probability,  ii.  385. 
Probable,  ii  385. 


Probable  cause,  ii.  385. 

when  presumed,  ii.  626. 
Probate  of  a  will,  ii.  385. 
Probation,  ii.  386. 
Probator,  ii.  386. 
Probatory  term,  ii.  386,  579. 
Probi  et  legales  homines,  ii.  386. 
Probity,  ii.  386. 
Procedendo,  ii.  386. 
Proceeding,  ii.  386. 

executory,  ii.  386. 
ordinary,  ii.  386. 
summary,  ii.  386,  443,  558 
Proceres,  ii.  387. 
Proces  verbal,  ii.  387. 
Process,  u.  387. 

original,  ii.  387. 
final,  ii.  387. 
when  patented,  ii.  387. 
mesne,  ii.  157,  387. 
of  garnishment,  ii.  387. 
interpleader,  ii.  387. 
judicial,  ii.  387. 
bailable,  i.  153. 
executory,  i.  495. 
obstructing,  ii.  257. 

consequences  of  acting  under  void,  ii.  635. 
Processioning,  ii.  388. 
Prochein,  ii.  388. 

amy,  ii.  388. 
ami,  ii.  229. 
Proclamation,  ii.  388. 

in  practice,  ii.  388. 
of  exigents,  ii.  388. 
rebellion,  ii.  388. 
military  chief  declaring  martial 
law,  does  not  suspend  the  habeas 
corpus  act,  i.  575. 
Procreation,  ii.  388. 
Proctor,  ii  388. 

Procuration,  ii.  388.    V.  Authority 
Procurations,  ii.  389. 
Procurator,  ii.  389. 

in  rem  suam,  ii.  389. 
Procuratorium,  ii.  389. 
Prodigal,  ii  389. 
Proditorie,  ii.  389. 
Producent,  ii.  389. 
Proenomen,  ii.  371. 
Profane,  ii.  389. 
j  Profanely,  ii.  389. 
|  Profaneness,  ii.  389. 
Profectitus,  ii.  389. 
Profert  in  curia,  ii.  389. 

how  made,  i.  383. 
Profession,  ii.  389. 
Profits,  ii.  389. 

a  prendre,  ii.  390. 
rendre,  ii.  390. 
whether  insurable,  ii.  390. 
effect  of  taking  part  of,  ii.  390. 
purchaser  when  entitled  to,  ii.  391. 
gross,  ii.  391. 
net,  ii.  391. 
mesne,  it  151 

and  losses,  how  divided  by  partners,  i.  129. 
maritime,  ii.  107. 
violent,  ii.  629. 
Progression,  ii.  391. 
Prohibition,  ii.  391. 
Prohibitive  impediments,  ii.  391. 
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Projet,  ii.  301. 
Proles,  ii.  391. 
Proletarian,  ii.  391. 
Prolicide,  ii.  391. 
Prolixity,  ii.  391. 
Prolocutor,  ii.  391. 
Prolongation,  ii.  391. 
Prolytae,  ii.  391. 
Promatertera,  ii.  391. 
Promise,  i.  570;  it  391.    V.  Undertaking. 
of  marriage,  ii.  109,  392. 
to  pay,  effect  of  new,  ii.  220. 
Promises  to  obtain  a  confession,  effect  of,  ii.  892. 
Promisee,  ii.  392. 
Promisor,  ii.  392. 
Promissory  note,  ii.  392. 
Promoters,  ii.  393. 
Promulgation,  ii.  393. 
Promutuuro,  ii.  393. 
Pronepos,  ii.  393. 
Pronotary,  ii.  393. 
Pronurns,  ii.  893. 
Proof,  ii.  393. 

Proper,  it  208,  394.  V.  Ntuttary  and  proper. 
Property,  ii.  394. 

absolute,  ii.  394. 

personal,  ii.  333,  394. 

real,  ii.  394,  422. 

neutral,  ii.  212. 

paternal,  ii.  318. 

qualified,  ii.  394. 

now  lost,  ii.  394. 

in  goods  when  changed,  ii.  550. 

incorporeal,  i.  619. 
Propinquity,  ii.  395. 
Propios,  or  proprios,  ii.  395* 
Proponent,  ii.  395. 
Proposal,  iL  395. 
Proposition,  ii.  395. 
Propositus,  iL  395. 
Propound,  ii.  395* 
Propres,  ii.  395. 
Propria  persona,  ii.  395. 
Proprietary,  ii.  395. 
Proprietate  pobanda,  ii.  392. 
Proprietor,  ii.  392. 
Proprio  vigore,  ii.  395. 
Propter  affectum,  i.  217 ;  ii.  395. 
defectum,  i.  217 ;  ii.  395. 
delictum,  i.  217;  ii.  395. 
Prorogated  jurisdiction,  ii.  396. 
Prorogation,  ii.  396. 
Proscribed,  ii.  396. 
Prosecution,  ii.  896. 

malicious,  ii.  98. 
Prosecutor,  ii.  396. 

private,  ii.  443. 

when  liable  to  an  action,  ii.  98. 
inquiry  into  motives  of,  ii.  192. 
Prospective,  ii.  396. 

law,  ii.  12. 
Prostitution,  ii.  396. 
Protection,  ii.  396. 

government,  ii.  396. 
English  laws,  ii.  396. 
Protest,  maritime,  ii.  397. 
legislative,  ii.  397* 
of  bills,  ii.  397. 
for  better  security,  ii.  397. 
Protestando,  ii.  397. 
Protestation,  ii.  398. 


Prothonotary,  ii.  398. 

Protocol,  ii.  398. 

Protutor,  ii.  398. 

Prout  patet  per  recordum,  ii.  398. 

Province,  ii.  398. 

Provision,  ii.  399. 

Provisional  seizure,  ii.  398. 

Provisions,  ii.  399. 

Proviso,  ii.  399. 

Provocation,  ii.  399. 

effect  of,  ii.  105. 
Provost,  ii.  399. 
Proxenets,  ii.  399. 
Proximity,  ii.  399. 
Proximate  cause,  what,  i.  211* 
Proxy,  ii.  399. 
Prussian  code,  i.  237. 

patents,  ii.  316. 
thaler,  value  of,  ii.  585. 
Puberty,  ii.  399. 
Public,  ii.  400. 

act  or  statute,  i.  62;  ii.  546. 
agent,  powers  of,  i.  84. 
authority,  bow  executed,  i.  146. 
debt,  ii.  400. 
employment,  i.  513. 
enemy,  ii.  400. 
.  companies,  ii.  294. 
domain,  ii.  198. 
passage,  ii.  400. 
policy,  ii.  349.. 

contract  against,  ii.  349,  634. 
sale,  ii.  495. 
verdict,  ii.  622. 
Publican,  ii.  400. 
Publication,  ii.  400. 

of  slander,  ii.  529. 
speech,  when  libelous,  ii.  541* 
will,  required,  ii.  652. 
letters,  when  restrained  by  injunc- 
tion, i.  635. 
Publiciana,  ii.  401 . 
Publicity,  ii.  401. 
Publisher,  ii.  401. 

how  far  responsible,  ii.  401. 
Pudicity,  ii.  401. 
Pudzeld,  ii.  401. 
Puer,  ii.  401. 
Puerility,  ii.  401. 
Puffer,  ii.  401. 

a  fraud  on  bidders,  i.  141. 
Puis  darrein  continuance,  plea,  ii.  343,  401. 
Puisne,  ii.  401. 
Punctuation,  ii.  401. 
Punishment,  ii.  401. 

of  death,  i.  203 ;  ii.  403. 
arbitrary,  i.  114. 
Punters,  i.  513. 
Pupil,  ii.  403. 
Pupil  larity,  ii.  403. 
Pur,  ii.  403. 

autre  vie,  ii.  403. 
Purchase,  ii.  403. 

money,  ii.  48,  404. 

interest  on,  i.  653. 
Purchaser,  ii.  403, 492. 

who  may  be,  ii.  403,  492. 

cannot  be,  ii.  403. 
obligations  of,  ii.  403. 
quasi,  ii.  414. 
when  to  pay  for  conveyance,  i. 
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Pure  debt,  ii.  404. 

obligation,  ii.  255,  404. 

plea,  ii.  405. 
Purgation,  ii.  405. 
Purlieu,  ii.  405. 
Purparty,  ii.  405. 
Purport,  ii.  405. 
Purpresture,  ii.  405. 
Purse,  ii.  405 
Purser,  ii.  405. 
Pursuer,  ii.  406. 
Purveyor,  ii.  406. 
Purview,  ii.  406. 
Put,  to,  ii.  406. 
Putative,  ii.  406. 

father,  ii.  406. 

when  entitled  to  his  child,  ii.  250. 
marriage,  ii.  406* 
Putting  in  fear,  ii.  406. 

Q. 

Quack,  ii.  407. 

Quadrans,  ii.  407. 

Quadrant,  ii.  407. 

Qnadriennium  utile,  ii.  407. 

Quadripartite,  ii.  407. 

Quadroon,  ii.  407. 

Quadruplication,  ii.  407. 

Quae  est  eadem,  ii.  407. 

Quaere,  ii.  407. 

Quserens  non  invenit  plegium,  ii.  407. 

Quaestro,  ii.  407. 

Quaestor,  ii.  408. 

Quakers,  ii.  408. 

Qualification,  ii.  408. 

Qualified,  ii.  408. 

fee,  i.  516,  ii.  408. 
indorsement,  i.  626 ;  ii.  408. 
property,  ii.  394. 
right,  if.  483. 
Quality  of  persons,  ii.  408. 
things,  ii.  408. 

chattel   when  not  warranted  by  the 
seller,  i.  581 j  ii.  643. 
Quamdiu  se  bene  gesserit,  ii.  408. 
Quando  acciderint,  ii.  408. 
Quanti  minoris,  ii.  409. 
Quantity,  ii.  409. 
Quantum  damnificatus,  ii.  409. 
meruit,  ii.  409. 
valebat,  ii.  409. 
Quarantine,  commercial,  ii.  409. 
of  a  widow,  ii.  409. 
Quare,  ii.  410. 

clausum  fregit,  ii.  410. 
ejecit  infra  terminum,  ii.  410. 
impedit,  ii.  410. 
obstruxit,  ii.  410. 
Quarrel,  ii.  410. 
Quarry,  ii.  410. 
Quart,  ii.  410. 
Quarter,  ii.  410. 

day,  ii.  410. 
dollar,  ii.  410. 
eagle,  ii.  410. 
seal,  ii.  410. 
sessions,  ii.  411. 
to,  ii.  410. 
year,  ii.  411. 
Quartering  of  soldiers,  ii.  411* 
Quarteroon,  ii.  411. 


Quarto  die  post,  ii.  411. 
Quash,  to,  ii.  411. 
Quasi,  ii.  411. 

affinity,  ii.  411. 
contractus,  ii.  411. 
corporations,  ii.  412. 
delict,  ii.  413. 
deposit,  i.  406,  525. 
mandate,  it  211. 
offence,  ii.  413. 
partners,  ii.  414. 
posthumous  child,  ii.  414. 
purchase,  ii.  414. 
tradition,  ii.  414. 
Quatuorviri,  ii.  414. 
Quay,  ii.  414. 
Que  est  meme,  ii.  414. 

estate,  ii.  414. 
Quean,  ii.  414. 
Queen,  ii.  414. 
Querela,  ii.  414. 
Question,  punishment,  ii.  414. 
evidence,  ii.  414. 
practice,  ii.  415. 
of  law,  ii.  415. 
fact,  ii.  415. 
Questor,  ii.  415. 
Qui  tarn,  ii.  415. 
Quia  timet,  ii.  415. 

emptores,  ii.  415. 
bill,  i.  174. 
Quibble,  ii.  415. 
Quick  with  child,  ii.  368,  415. 
Quickening,  ii.  366. 
Quid  pro  quo,  ii.  416. 
Quidam,  ii.  416. 
Quiet  enjoyment,  ii.  416. 

covenant  for,  i.  349. 
landlord  warrants,  ii.  4. 
Quietus,  ii.  416. 
Quintal,  ii.  416. 
Quintb  ezactus,  ii.  416. 
Quit  claim,  ii.  41 6. 

in  contracts,  ii.  416. 
rent,  ii.  416. 
notice  to,  ii.  243. 
Quo  animo,  ii.  416. 

jure,  writ  of,  ii.  417. 
minus,  ii.  417. 
warranto,  ii.  417. 
Quoad  hoc,  ii.  417. 
Quod  computet,  i.  47,  679 ;  ii.  417. 
cum,  ii.  417. 
ei  deforciat,  ii.  418. . 
permittat,  ii.  418. 

prosternare,  ii.  418. 
prostravit,  ii-  418- 
recuperet,  i.  679;  ii.  418. 
partitio  fiat,  i.  680. 
partes  replacitent,  i.  680. 
Quorum,  ii.  418. 
Quot,  ii.  418. 
Quota,  ii.  418. 
Quotation,  ii.  418. 

practice,  ii.  418. 
Quousque,  ii.  418. 


Rack,  ii.  419. 

rent,  ii.  419. 
Radoub,  ii.  419. 
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Railway,  ii.  419. 
Rain  water,  ii.  419. 
Range,  ii.  419. 
Rank,  ii.  419. 
Ranking,  ii.  419. 
Ransom,  ii.  419. 

bill,  ii.  420. 
Rape,  criminal  law,  ii.  324,  420. 

division  of  a  country,  ii.  420. 
Rapine,  ii.  420. 
Rapport  a  succession,  ii.  420. 
Rascal,  ii.  421. 
Rasure,  ii.  421. 
Rate,  ii.  421. 

of  exchange,  ii.  421. 
Ratihabition,  ii.  422. 
Rationalibus  divisis,  writ  de,  ii.  422. 
Ratification,  ii.  4^1. 

of  treaties,  ii.  421. 
Rats,  damage  done  by,  ii.  330. 
Ravished,  ii.  422. 
Ravishment,  ii.  422. 

of  ward,  ii.  422. 
Reading,  ii.  422. 

effect  of  false,  to  a  blind  man,  i.  605. 
Real,  ii.  422. 

actions,  ii.  422. 

assets,  i.  133. 

contracts,  i.  307 ;  ii.  422. 

covenants,  i.  346. 

estate,  when  stock  is,  ii.  521. 

to  pay  a  mortgage,  ii.  320. 

obligation,  ii.  256. 

property,  i.  607 ;  ii.  394,  422. 

statute,  ii.  547. 

injury,  i.  637. 
Reality  of  laws,  ii.  423. 
Realm,  ii.  423. 
Realty,  it.  423. 
Reason,  ii.  423. 
Reasonable,  ii.  424. 

act,  ii.  424. 
time,  ii.  424* 
Reassurance,  ii.  424. 
Rebate,  ii.  424. 
Rebel,  ii.  424. 
Rebellion,  ii.  424. 

commission  of,  i.  246;  ii.  424. 
Rebouter,  ii.  424. 
Rebut,  to,  ii.  424. 
Rebutter,  ii.  424. 
Rebutting  evidence,  ii.  424. 
Recall,  to,  ii.  425. 

a  judgment,  ii.*425. 
Recapture,  ii.  425. 
Recaption,  ii.  425. 
Receipt,  ii.  425. 
Receiptor,  ii.  426. 
Receptus,  ii.  426. 
Receive,  to,  ii.  426. 
Receiver,  ii.  426. 

of  stolen  goods,  ii.  427. 
ne  unques  son,  ii.  207. 
Recession,  ii.  427. 
Recidive,  ii.  427. 

Reciprocal  contract,  i.  306 ;  ii.  427. 
Reciprocity,  ii.  427. 
Recital,  ii.  427. 
Reclaim,  ii.  428. 

Recognition,  ii.  ,428.    V.  Ratification. 
Recognitors,  ii.  428. 


Recognizance,  ii.  428. 

form  of,  ii.  428. 
how  taken,  i.  484. 
Recognizee,  ii.  429. 
Recognizors,  ii.  429. 
Recolement,  ii.  429. 
Recommendation,  ii.  429. 

letter  of,  ii.  33. 
Recompensatioh,  ii.  429. 
Recompense,  ii.  429. 

of  recovery  in  value,  ii.  429. 
Reconciliation,  ii.  429.    V.  Condonation. 
Reconduction,  ii.  429. 
Reconvention,  ii.  429.    V.  Cross-bill* 
Record,  ii.  429. 

to,  ii.  430. 

effect  of,  ii.  430. 

of  nisi  prius,  ii.  430. 

how  proved,  i.  488. 

authenticated,  i.  143,  539. 

failure  of,  i.  510. 

stealing  or  falsifying,  i.  512. 

court  of,  i.  327 ;  ii.  202. 

matter  of,  ii.  123. 

plea  of  nul  tiel,  ii.  249. 

trial  by  the,  ii.  604. 

may  be  amended  during  the  term,  i.  98 ; 
ii.  579. 
Recordari  facias  loquelam,  ii.  430. 
Recordatur,  ii.  430. 
Recorder,  ii.  430. 
Recordeurs,  ii.  430. 
Recoupe,  to,  ii.  430. 
Recoverer,  ii.  431. 
Recovery,  ii.  431. 

actual,  ii.  431. 
common,  i.  252;  ii.  431. 
Recreant,  ii.  431. 
Recrimination,  ii.  431. 
Recruit,  ii.  432. 
Recto,  ii.  432. 
Rector,  ii.  432. 
Rectory,  ii.  432. 
Rectus  in  curia,  ii.  432. 
Recusants,  ii.  432. 
Recusation,  ii.  432.    V.  Challenge* 
Recuperatores,  ii.  432. 
Reddendo  singula  singulis,  ii.  432. 
Reddendum,  ii.  432. 
Redemption,  ii.  433. 
Redemptiones,  ii.  433. 
Redhibition,  ii.  433. 
Redidit  se,  ii.  433. 
Reditus  albi,  ii.  433. 

nigri,  ii.  433. 
Redraft,  ii.  433. 
Redress,  ii.  433. 
Red  libbers,  ii.  433. 
Redundancy,  ii.  433. 
Reentry,  ii.  433. 
Reeve,  ii.  435. 
Reexamination,  ii.  435. 
Reexchange,  ii.  435. 
Refalo,  ii.  435. 
Refection,  ii.  435. 
Referee,  ii.  435. 

Reference  or  arbitration,  ii.  435. 
mercantile,  ii.  435. 
to  a  master,  ii.  435. 
Referendum,  ii.  435. 
Reform,  ii.  435* 
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Reformation,  ii.  436. 
Refresh,  to,  ii.  436. 
Refund,  to,  iL  436. 
Refuge,  house  of,  i.  591. 
Refusal,  ii.  436.    V.  Dissent. 
Regency,  ii.  436. 
Regent,  ii.  436. 
Regiam  majestatem,  ii.  436. 
Regicide,  ii.  436. 
Regidor,  ii.  436. 
Regimiento,  ii.  436. 
Register,  ii.  436. 

common  law,  ii.  437. 

or  registrar,  ii.  437. 

for  the  probate  of  wills,  ii.  437* 

of  writs,  ii.  437. 
Registrarius,  ii.  437. 
Registrum  brevium,  ii.  437. 
Registry,  ii.  437. 
Regnant,  ii.  487. 
Regrating,  ii.  437. 
Regress,  ii.  437. 
Regular  deposit,  ii.  437. 

and  irregular  process,  ii.  437. 
Rehabilitation,  ii.  438. 
Rehearing,  ii.  438. 
Rei  interventus,  ii.  438. 
Re-insurance,  ii.  488. 

issuable  notes,  ii.  438. 
Rejoinder,  ii.  488. 
Relapse,  ii.  438. 
Relation,  ii.  438. 

civil  law,  ii.  438. 

contracts,  ii.  438. 

kindred,  ii.  439. 

challenge  to  a  juror  on  account  of  being 
a,  ii.  439. 

legacy  to,  ii.  22. 
Relative,  ii.  439. 

powers,  ii.  439. 

right,  ii.  439,  475. 
Relator,  i.  173;  ii.  439. 
Release,  ii.  439. 

of  action,  ii.  439. 

kinds  of,  ii.  439. 

effect  of,  ii.  440. 

of  estates,  ii.  440. 

differs  from  acquittance,  i.  62. 

of  goods,  effect  of,  ii.  550. 
principal,  discharges  surety,  ii.  564. 
Releasee,  ii.  440. 
Releasor,  ii.  440. 
Relegation,  ii.  440. 
Relevancy,  ii.  440. 
Relevant  evidence,  ii.  440. 
Relict,  ii.  440. 
Relicta  verificatione,  ii.  441. 
Reliction,  ii.  441. 
Relief,  feudal,  ii.  441. 

by  chancery,  ii.  441. 
against  accidents,  i.  45. 
Religion,  ii.  441. 
Religious  test,  ii.  441. 
Relinquishment,  ii.  441. 
Relocation,  ii.  441. 
Remainder,  ii.  441. 

vested,  ii.  441. 
contingent,  i.  303  j  ii.  442. 
man,  ii.  442 
formedon  in,  i.  543. 
Remand,  to,  ii.  442. 


Remanding  a  cause,  ii.  442. 
Remanent  pro  defectu  emptorem,  ii.  442* 
Reroanet,  ii.  442. 
Remedial,  ii.  442. 

statute,  ii.  546. 
writ.  i.  634. 
injunction,  i.  634. 
Remedy,  ii.  442. 

at  law,  n.  2,  ii.  442 
in  equity,  n.  2,  ii.  442. 
by  action  of  assumpsit,  n.  5,  ii.  443* 
debt,  n.  6,  ii.  443. 
covenant,  n.  7,  ii.  443. 
detinue,  n.  8,  ii.  443. 
replevin,  n.  8,  ii.  443. 
trover,  n.  8,  ii.  443. 
preventive,  n.  11,  ii.  443;  n.  17,  ii.444. 
compensatory,  n.  12,  ii.  443 ;  n.  18,  ii. 

444. 
which  has  punishment  for  its  object,  n. 

13,  ii.  443. 
private,  n.  15,  ii.  443. 
public,  n.  19,  ii.  444. 
specific,  n.  20,  ii.  444. 
cumulative,  n.  20,  ii.  444. 
civil,  i.  232. 

of  seamen  for  wages,  ii.  504. 
in  personam,  i.  615. 

rem,  i.  615. 
for  waste,  ii.  645. 
Remembrancers,  ii.  444. 
Remise,  ii.  444. 
Remission,  i.  40 ;  ii.  444. 
Remit,  to,  ii.  445. 
Remittance,  ii.  445. 
Remittee,  ii.  445. 
Remitter,  ii.  445. 
Remittit  damna,  ii.  445. 
Remittor,  ii.  445. 
Remittitur  damnum,  ii.  445. 
of  record,  ii.  445. 
Remonstrance,  ii.  445. 
Remote,  ii.  445. 

cause  when  insufficient,  i.  211. 
when  damages  are  too,  i.  361. 
Removal  from  office,  iL  445. 
Remover,  ii.  445. 
Remuneration,  ii.  445. 
Render,  ii.  445. 
Rendezvous,  ii.  445. 
Renewal,  ii.  446. 
Renounce,  to,  ii.  446. 
Rent,  ii.  446. 

differs  from  annuity,  ii.  446. 
charge,  ii.  446. 
service,  ii.  446. 
seek,  ii.  446. 

when  due,  i.  434 ;  ii.  446. 
roll,  ii.  446.    • 
rack,  ii.  419. 

how  to  be  demanded,  ii.  434. 
when  to  be  demanded,  ii.  434. 
where  to  be  demanded,  ii.  434. 
forfeiture  of,  how  waived,  ii.  434. 
effect  of  tender  of,  ii.  434. 
may  be  apportioned,  i.  110. 
for  what,  a  distress  may  be,  i.  432. 
when  house  is  burned  down,  i.  527. 
interest  on,  i.  653. 
Rental,  ii.  466. 
Rente,  ii.  446. 
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Rente,  fonciere,  ii.  446. 

viagere,  ii.  446.    V.  Annuity, 
Renunciation,  ii.  446. 

of  country,  when  required,  ii.  201. 
of  titles,  when  required,  ii.  201. 
of  agent,  i.  83. 
Repairs,  ii.  447. 

who  to  make,  ii  447. 
Reparation,  ii.  447. 
Reparatione  facienda,  ii.  447 
Repeal,  ii.  447. 
Repertory,  ii.  448. 
Repetition  ii.  448. 

civil  law,  ii.  448. 
Scotch  law,  ii.  448. 
Repleader,  ii.  448. 

difference  between  judgment  non  ob- 
stante veredicto  and,  ii.  449. 
when  allowed,  ii.  449. 
Replegiare,  ii.  449. 
Replevin,  ii.  449. 

for  what  property,  ii.  449* 
interest  of  plaintiff  in,  ii.  449. 
for  what  injury,  ii.  449. 
pleadings  in,  it.  450. 
judgment  in,  ii.  450. 
when  proper,  ii.  450. 
Replevy,  ii.  450. 
Repliant,  ii.  450. 
Replication,  ii.  450* 

kinds  of,  ii.  450. 
form  of,  ii.  450. 
quality  of,  ii.  450. 
Report,  ii.  450. 
Reporter,  ii.  450 
Reports,  ii.  450 

American,  ii.  452. 
English  and  Irish,  ii.  456. 
are  evidence  of  the  law,  ii.  535. 
Represent,  to,  ii.  461. 
Representation  of  facts,  ii.  461. 

persons,  ii.  461 
regulated,  i.  548. 
in  Scotch  law,  ii.  461 
Representative,  i.  591 ;  ii.  460. 
personal,  ii.  461. 
democracy,  i.  402 ;  ii.  461 
Reprieve,  ii.  461.    V.  Pardon. 
Reprimand,  ii.  462. 

Reprisals,  ii.  462.    *V.  Letters  of  Ma*pu. 
general,  ii.  462. 
special,  ii.  462. 
letter,  ii.  33. 
Reprises,  ii.  462. 
Reprobate,  i.  112. 
Reprobation,  ii.  462. 
Republic,  ii.  462. 
Republican  government,  ii*  462* 
Republication,  ii.  462. 
Repudiate,  ii.  463. 
Repudiation,  ii.  463. 
Repugnancy,  contract*,  ii.  463. 
rejected,  ii.  236. 
pleading,  ii.  463. 
Repugnant,  ii.  463. 

condition,  i.  263 ;  ii.  463. 
Reputation,  ii.  463.    V.  Character. 
Request,  ii.  464. 

notes,  ii.  464. 
letters  of,  ii.  34. 
Reguisites  to  secure  a  patent,  ii*  312. 


Requisition,  ii.  464. 
Res,  ii.  464. 

gesta,  ii.  464. 
integra,  ii.  464. 
inter  alios  acia,  ii.  464. 
judicata,  i.  488 ;  ii.  465. 
mancipi,  ii.  465 
nova,  ii.  465. 
publics,  ii.  586. 
universatis,  ii.  465,  586. 
nullius,  ii.  465,  586. 
perit  domino,  L  527 ;  ii.  456.    V.  SaU. 
Resale,  ii.  465. 
Resceit,  ii.  466. 

Rescission  of  a  contract,  ii.  466. 
Rescissory  actions,  i.  67. 
Rescous,  ii.  467. 
Rescript,  ii.  467\ 

or  counterpart,  i.  324. 
apostolical,  i.  195. 
Rescription,  ii.  467. 
Rescripts,  ii.  467. 
Rescue,  ii.  467. 

of  ships,  ii.  467. 
Rescuer,  liability  of,  ii.  467. 
Rescussor,  ii.  467. 
Reservation,  ii.  467. 
Reset  of  theft,  ii.  46a 
Resetter,  ii.  468 
Resiance,  ii.  468. 
Residence,  ii.  468.    V.  Domicil. 

what,  required  to  become  a  citizen,  iL 

201. 
non,  ii.  236. 
Resident,  a  minister,  ii.  468. 
persons,  ii.  468. 
justices,  i.  688. 
Residuary  legatee,  ii.  468. 

legacy,  ii.  19. 
Residue,  ii.  275,  468.    V.  Surp  us. 
Resignation,  ii.  468. 
Resignee,  ii.  468. 

Resistance,  ii.  468.    V.  Self-defence, 
Resolution,  a  judgment,  ii.  469. 

civil  law,  ii.  469. 
Resolutory  condition,  i.  263 ;  ii.  469. 
Resort,  ii.  469. 
Respectable  witness,  ii.  469. 
Respiration,  ii.  469. 
Respite,  ii.  469. 

criminal  law,  ii.  469 
Respondeat  ouster,  ii.  469. 
Respondent,  ii.  470. 
Respondentia,  ii.  470. 
Respondere  non  debet,  ii.  470. 
Responsa  prudentum,  ii.  470. 
Responsalis,  ii.  470. 
Responsibility,  ii.  470. 

penal  is  always  personal,  ii.  470. 
of  sea  captain,  i.  204. 
Restitution,  ii.  429,  471. 

writ  of,  ii.  471.     . 
of  conjugal  rights,  ii.  471 
Restore,  to,  ii.  471. 
Restraining,  ii.  471. 

powers,  ii.  471. 
statute,  ii.  546. 
Restraint,  ii.  471. 
Restrictive  indorsement,  i.  673. 

interpretation,  i.  660. 
Resulting  trusts,  ii.  471. 
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Resulting  use,  ii.  472. 

Resumption,  ii.  472. 

Retail,  ii.  472. 

Retailer  of  merchandise*  ii.  472. 

Retain,  to,  ii.  472. 

Retainer,  ii.  472. 

by  a  client,  ii.  472,  474. 
an  executor,  ii.  472. 
Retaining  fee,  ii.  474. 
Retaking,  ii.  474. 
Retaliation,  ii.  474. 
Retention,  ii.  474. 
Retorno  habendo,  ii.  474. 
Retorsion,  ii.  474. 
Retract,  to,  ii.  474. 
Retraxit,  ii.  475. 
Retribution,  ii.  475. 
Retrocession,  ii.  475. 
Retrospective,  ii.  475. 

law,  ii.  12. 
Return,  ii.  475. 

day,  ii.  475. 
of  writs,  ii.  475. 
false,  i.  511. 
Reus,  ii.  475. 
Revendication,  ii.  476. 
Revenue,  ii.  476.    V.  Money  bills. 
Reversal,  ii.  476. 

Reverse,  to,  ii.  476.    V.  Reoocatur* 
Reversion,  ii.  476. 
Reversioner,  ii.  476. 

may  divine  the  reversion,  L  110* 
Reversor,  ii.  477. 
Reverter,  ii.  477. 

formedon  in,  i.  543. 
Review,  ii.  477.    V.  BUI  of  Review. 
bill  of,  i.  172. 

bill  in  the  nature  of  a  bill  of,  i.  173. 
Revival,  ii.  477. 
Revive,  ii.  477. 
Revivor,  ii.  477. 

bill  of,  i.  171. 

bill  in  the  nature  of  a  bill  of,  i.  172. 
Revocation,  ii.  477. 

express,  n.  2,  ii.  477. 

implied,  n.  3,  ii.  477. 

of  will,  n.  5,  ii.  477. 

of  agency,  n.  6,  i.  83;  ii.  477. 

by  acts  of  principal,  n.  7,  ii.  477. 

agent,  n.  8,  ii.  478. 
by  death,  n   11,  ii.  478. 

change  of  circumstances,  n.  12,  ii. 

478. 
extinction  of  subject  matter  of  the 
agency,  n.  14,  ii.  478. 
of  authority,  i.  146 ;  ii.  477. 

license,  when  lawful,  ii.  45. 
when  cancelling  is  a,  i  200. 
of  warrant  of  attorney  by  death,  ii. 
642. 
Revocatur,  ii.  479.    V.  Reversed. 

judgment  of,  i.  677. 
Revolt,  ii.  479. 
Reward,  ii.  479. 

when  it  will  make  witness  incompetent, 
ii.  659. 
Rhode  Island,  acknowledgment  of  deeds  in,  l.  59. 
letters  testamentary  in,  ii.  38. 
limitation  of  actions  in,  ii.  70. 
government  of,  ii.  479. 
Rhodian  law,  ii.  15,  483. 


Rial  of  plate,  ii.  483. 

Riband,  ii.  483. 

Rider,  ii.  483. 

Ridiculous,  when  to  render  a  man,  is  slander,  ii. 

528. 
Riding,  ii.  483. 
Rien,  ii.  483. 

en  arrere,  ii.  483. 

passa  par  le  fait,  ii.  483. 
Right,  ii.  483. 

perfect,  n.  3,  ii.  483. 

imperfect,  n.  3,  ii.  483. 

absolute,  n.  5,  ii.  483. 

qualified,  n.  5,  ii.  483. 

relative,  n.  10,  ii.  484 

natural,  n.  6,  ii.  484. 

political,  n.  7,  ii.  484. 

civil,  n.  8,  ii.  484. 

legal,  n.  11,  ii.  484. 

equitable,  n.  11,  ii.  484. 

of  division,  ii.  484. 
discussion,  ii.  484. 
habitation,  ii.  484. 

patent,  ii.  484. 

writ  of,  ii.  484. 

of  relief,  ii.  484. 

never  dies,  ii.  50. 

when  suspended,  ii.  567. 
merged,  ii.  156. 

of  search,  ii.  505. 
Rightful  executor,  i.  497. 
Rights  of  sea  captain,  i.  204 
Ring  dropping,  ii.  484. 
Ringing  the  change,  ii.  485. 
Riot,  ii.  485. 
Riotously,  ii.  485. 
Ripa,  ii.  485.    V.  Banks  of  Rivers, 
Riparian  proprietors,  i.  150,  360;  ii.  485,  646. 
owner,  to  what  entitled,  i.  667. 
right  to  islands,  i.  667. 
Ripuarian  law,  ii.  486. 
Replevin,  judgment  in,  i.  679. 
Respondeat  ouster,  judgment  of,  i.  679. 
Retraxit,  judgment  of,  i.  680 
Risk,  ii.  486. 

in  marine  insurance,  ii.  486. 
fire  insurance,  ii.  486. 
insurance  on  lives,  ii.  486. 
on  sales,  ii.  487. 

of  baggage  to  be  borne  by  carrier,  i.  100* 
River,  ii.  487. 

public,  n.  3,  ii.  487. 

private*  n.  7,  ii.  487 

navigable,  n.  4,  ii.  205,  487. 

north  western  territory,  ii.  487. 

not  navigable,  n.  5,  ii.  487. 

in  Pennsylvania,  n.  8,  ii.  487. 

banks  of,  i.  157 ;  ii.  485. 
Rix  dollar,  ii.  488. 
Rixa,  ii.  488. 
Rixatrix,  ii.  488. 
Road,  ii.  48a 

public,  ii.  488. 

private,  ii.  488. 

now  to  travel  on,  i.  524. 

driving  on  wrong  side  of,  ii.  216. 

for  ships,  ii.  488. 
Roaring,  ii.  488. 
Robber,  ii.  488. 
Robbery,  ii.  488. 

of  mail  punished,  ii.  93 
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Robbery,  violence  required  to  constitute,  ii.  629. 

Rod,  ii.  489. 

Rogatory  letters,  ii.  34,  489. 

Rogue,  ii.  489. 

Role  d'equipage,  ii.  489. 

Roll,  ii.  489. 

Roman  law,  ii.  8. 

authority  of,  ii.  535. 
patents,  ii.  316. 
Rood  of  land,  ii.  489. 
Root,  ii.  489. 

in  genealogy,  i.  190. 
Roots  of  trees,  ownership  of,  ii  600. 
Roster,  ii.  489. 
Rouble,  ii.  489. 
Rout,  ii.  489. 
Routously,  ii.  489. 
Royal  honors,  ii.  489. 
Rubric,  ii.  489. 
Rudeness,  ii.  489. 
Rule,  ii.  490. 

of  court,  ii.  490. 
law,  ii.  490. 

to  show  cause,  ii.  490. 

of  the  war  of  1756,  ii.  490. 

term,  ii.  490. 

to,  ii.  490. 
Rules,  ii.  490. 

of  practice,  ii.  490. 
Rumor,  ii.  490. 

Runaway,  i.  550.    V.  Fugitive, 
Runcinus,  ii.  491. 
Running  days,  ii.  491. 

of  statute  of  limitations,  ii.  491. 
with  the  land,  ii.  491. 
away  with  the  vessel  punished,  i.  159. 
Rupee,  ii.  491. 
Rural,  ii.  491. 
Ruse  de  guerre,  ii.  491. 
Ruta,  ii.  491. 


Sabbath,  ii.  492. 
Sabinians,  ii.  492. 
Sacramentum,  ii.  492. 
Sacquier,  i.  120 ;  ii.  492. 
Sacrilege,  ii.  492. 
Scevetia,  ii.  492. 
Safe  conduct,  ii.  492. 

pledge,  i.  265 ;  ii.  492. 
Said,  ii.  492. 

Sailing  instructions,  ii.  492. 
Sailors,  ii.  492.    V.  Mariner. 

bound  to  obedience,  ii.  254. 
Saisie-execution,  ii.  492. 
forainp,  ii.  492. 
gagerie,  ii.  492. 
immobiliere,  ii.  492. 
Salary,  ii.  492. 

differs  from  honorarium,  ii.  492. 
Sale,  ii.  492. 

parties  to  a,  n.  4,  ii.  492. 
object  of  a,  n.  5,  ii.  492. 
price,  n.  7,  ii.  492. 
consent  required  to  a,  n.  9,  ii.  492. 
absolute,  n.  16,  ii.  495. 
conditional,  n.  16,  ii.  495. 
voluntary,  n.  18,  ii.  495. 
forced,  n.  18,  i.  681 ;  ii.  495. 
public,  n.  18,  ii.  495. 
private,  n.  18,  ii.  495. 


Sale  of  real  estate,  rules  as  to,  n.  19,  ii.  495* 

note,  ii.  495. 

and  return,  ii.  496. 

bill  of,  i.  180. 

by  bulk,  i.  195;  ii.  496. 

conditional,  differs  from  a  mortgage  ii.  190. 

conditions  of,  i.  264. 

when  property  passes  by,  i.  397. 

judicial,  i.  681. 
Sales,  account  of,  i.  50. 
Salique  law,  ii  496. 
Salvage,  ii.  496. 

actions  respecting,  L  339, 
charges,  ii.  496. 
loss,  ii.  496. 
Salvors,  ii.  496. 
Sample,  ii.  496. 
Sanction,  ii.  496. 
Sanctuary,  ii.  496. 
Sane  memory,  ii.  497. 
Sang,  ii.  497.     V.  Blood, 
Sanity,  ii.  497. 
Sans  ceo  que,  ii.  497. 

nombre,  ii.  497. 

recours,  ii.  497. 
Satisdaction,  ii.  497. 
Satisfaction,  ii.  497. 

in  practice,  ii.  497. 
in  equity,  ii.  497. 
piece,  ii.  498. 
Satisfactory  evidence,  ii.  498. 
Scandal,  ii.  498. 
Scandalum  magnatum,  ii.  498. 
Schedule,  ii.  498. 
Schoolmaster,  ii.  498. 
Sciendum,  ii.  499. 
Scienter,  ii.  499. 
Scilicet,  ii.  499. 
Scintilla  juris,  ii.  499. 
Scire  facias,  ii.  499. 

ad  audiendum  errores,  ii.  499. 
ad  disprobandum  debitum,  ii.  499. 

feci,  ii.  499. 

fieri  inquiry,  ii.  499. 
Scire,  ii.  500. 
Scold,  ii.  500. 

common,  i.  252 
Scot  and  lot,  ii.  500. 
Script,  ii.  500. 

or  part,  i.  226. 
Scrivener,  ii.  500. 
Scroll,  ii.  500.    V.  Seal. 
Scutage,  ii.  501. 
Scyregemote,  ii.  501. 
Se  defendendo,  ii.  501.    V.  Self  drfenct. 
Sea,  ii.  501. 

brief,  ii.  298,  501. 

letter,  ii.  298,  501. 

shore,  ii  501. 

weed,  ii.  501. 

worthiness,  ii.  501. 
arm  of  the,  i.  119. 

captain,  i.  204. 
Seal,  ii.  502. 

office,  ii.  503. 

of  the  United  States,  ii.  503. 

of  foreign  state,  how  proved,  i.  539. 
court,  how  proved,  i.  539. 
admiralty  court,  i.  539. 

of  medical  institution,  how  proved,  i.  423. 

when  contract  under,  is  changed  byparol,i.9C 
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Sealing  of  a  verdict,  ii.  503. 

Seals,  ii.  503. 

Seamen,  ii.  503.    V.  Sailors* 

remedy  for  wages,  ii.  504* 
Seamen's  fund,  ii.  504. 
Search,  in  criminal  cases,  ii.  505. 
of  ships  on  shore,  ii.  505. 

at  sea,  ii.  505 
right  of,  ii.  505. 
for  liens,  ii.  505. 
warrant,  ii.  505. 
Searcher,  ii.  506. 
Seek,  ii.  506* 
Second,  ii.  506. 

deliverance,  ii.  506. 
surcharge,  ii.  506. 
Secondary,  ii.  $06. 

evidence,  i.  485,  539 ;  ii.  506. 
obligation,  ii.  255. 
Seconds,  ii.  506. 

Secrecy  to  be  observed  by  grand  jury,  i.  566. 
Secret,  ii.  506,  507. 
Secretary,  ii.  507. 

of  legation,  ii.  507. 
the  navy,  ii.  507. 
state  of  U.  S.,  ii.  507. 
the  treasury  TJ.  S.,  ii.  507* 
war,  ii.  508. 
Secta,  ii.  508. 
Section  of  land,  ii.  508. 
Sectores,  ii.  508. 
Secure,  to,  ii.  508. 
Securities,  bill  to  marshal,  i.  173. 
Security,  ii.  508. 

for  costs,  i.  211 ;  ii.  508. 
Secus,  ii.  509. 
Sedition,  ii.  509.    V.  Rebellion;  Revolt. 

punished,  ii.  195. 
Seduction,  ii.  509. 
Seeds,  ii.  509. 
Seignor,  ii.  509. 
Seigniory,  ii.  509- 
Seisin,  h.  509. 
,  livery  of,  ii.  80. 

to  entitle  husband  to  curtesy,  there  must 
have  been  a,  i.  478. 
wife  to  dower,  there  must  have 
been  a,  i.  479* 
Seizure,  ii.  510. 

how  to  be  made,  i.  523. 
Selecti  judices,  ii.  510.    V.  Jury. 
Selectmen,  ii.  511. 
Self  defence,  ii.  510. 

against  animals,  i.  442. 
justified,  i.  162 
right  of,  i.  689. 
Seller,  ii.  511. 

when  to  stop  goods  in  transitu,  ii.  550. 
Semble,  ii.  512. 
Semi  proof,  ii.  512. 
Seminaufragium,  ii.  512. 
Semper  paratus,  ii,  512. 
Sen,  i.  512. 
Senate,  i.  271 ;  ii.  512. 

when  a  court,  i.  328. 
organization,  i.  328. 
jurisdiction,  i.  328. 
Senator,  ii.  512. 
Senatus  consultum,  ii.  512. 
Seneschallus,  ii.  513. 
Senility,  ii.  513. 


Senior,  ii.  513. 
Sense,  common,  i.  262. 
Sentence,  ii.  513. 
Separaliter,  ii.  513. 
Separate  estate,  ii.  513. 

maintenance,  ii.  513. 
trial,  ii.  513. 
Separation,  ii.  513. 
Sepulchre,  ii.  514. 
Sequester,  to,  ii.  514. 
Sequestration,  i.  406;  ii.  514. 

in  contracts,  ii.  514. 
Louisiana,  ii.  514. 
Sequestrator,  ii.  516. 
Serf,  ii.  516. 
Sergeant,  ii.  516. 

at  arms,  ii.  516. 
Seriatim,  ii.  516. 
Serjeanty,  ii.  516. 
Servants,  negro,  ii.  516. 

in  Louisiana,  ii.  516. 
menial,  ii.  517. 
legacy  to,  ii.  24. 

when  roaster  not  liable  for  acts  of,  L 
513. 
Servi,  ii.  517. 

Service  or  employment,  ii.  517. 
in  feudal  law,  ii.  517. 
of  process,  ii.  517. 
Servient,  ii.  517. 
Servitudes,  ii.  517. 

natural,  ii.  518. 
persona],  ii.  518. 
Servitus,  ii.  518. 

luminum,  ii.  518. 
still icidii,  ii.  518. 
tigni  immittendi,  ii.  518* 
Session,  ii.  518. 

court,  ii.  518. 
Set,  ii.  518. 

aside,  to,  518. 
off,  ii.  519. 

in  the  civil  law,  i.  255. 
Settle,  to,  ii.  519. 
Settlement,  domicil,  ii.  519. 
contracts,  ii.  519. 
ante-nuptial,  ii.  519. 
accounts,  ii.  520. 
post  nuptial,  ii.  353. 
Sever,  to,  ii.  520. 
Several,  ii.  520. 

covenant,  i.  348. 
fisheries,  i.  528. 
obligation,  ii.  256,  532. 
Severalty,  ii.  520. 

estate  in,  i.  480 ;  ii.  520. 
tenant  in,  ii.  574. 
Severance  in  pleading,  ii.  520. 
defence,  ii.  520. 
of  estate,  ii.  520. 
machinery,  ii.  520. 
Sewer,  ii.  520. 
Sex,  ii  520.    V.  Gender. 
Shaking  hands,  when  sign  of  consent,  i.  078. 
Shall,  how  construed,  ii.  150. 
Sham  plea,  ii.  343,  521. 
Share,  ii.  521. 
Sheep,  ii.  521. 
Shelly 's  case,  ii.  521. 
Sheriff,  ii.  521. 

duties  of,  ii.  521. 
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Sheriff,  how  far  liable  for  acts  of  his  deputy,  ii. 

413. 
Sheriffalty,  ii.  921. 
Shifting  use,  ii.  521. 
Shilling,  ii.  522. 
Ship,  ii.  522.     V.  Ships. 
broker,  i.  194,  ii.  522. 
damages,  ii.  522. 
's  husband,  i.  500,  594;  ii.  522. 
duties  of,  ii.  522. 
papers,  ii.  523. 
general,  i.  224,  558. 
abandonment  of,  i.  14. 
chartered,  i.  224. 
destroyed  by  rats,  ii.  330. 
effect  of  detaining,  by  embargo,  i.  464. 
Shipper,  ii.  523. 
Shipping  articles,  ii.  503,  523. 
Ships,  names  of,  ii.  198.    V.  Ship. 
collision  between  two,  i.  241. 
how  transferred,  i.  180. 
Shipwreck,  ii.  523. 
Shire,  ii.  523. 

Shop  book,  ii.  523.    V.  Original  entry. 
Shore,  ii.  523. 
Short  entry,  ii.  524. 
Si  facerit  te  secarem,  ii.  524. 
Sickness,  ii.  524. 

last,  ii.  7. 
Side  bar  rules,  ii.  524. 
Siens,  ii.  524.    V.  Branch. 
Sigillum,  ii.  524.    V.  Scroll;  Seal. 
Sight,  ii.  524.    V.  Bill  of  Exchange. 
Sign,  ii.  524. 

a  measure,  ii.  525. 
to,  ii.  525. 

judgment,  ii.  525. 
mercantile,  ii.  525. 
Signs,  ii.  525. 
Signature,  ii.  525. 

ecclesiastical,  i.  195 j  ii.  525. 
private,  ii.  535. 
required  to  a  will,  ii.  652. 
when  initials  make  a,  i.  633. 
Signification,  ii.  526. 
Significavit,  ii.  526. 
Silence,  effect  of,  ii.  524,  526. 
Silva  caedua,  ii.  526. 
Similiter,  ii.  526. 
Simony,  ii.  526. 
Simple,  ii.  526 

contract,  ii.  526. 
assault,  i.  131. 

interest,  when  allowed,  i.  652. 
larceny,  ii.  527. 
obligation,  ii.  527. 
trust,  ii.  527. 
Simplex,  ii.  527. 

obligatio,  i.  186. 
Simpliciter,  ii.  527. 
Simul  cum,  ii.  527. 
Simulation,  ii.  527. 
Sine  die,  ii.  527,  657. 
Sinecure,  ii.  527. 
Single,  ii.  527. 

bill,  i.  181 ;  ii.  527. 
entry,  ii.  527. 
obligation,  ii.  256. 
Singular,  ii.  527. 

Sinking  fund,  i.  552  $  ii.  527.    V.  Funding  sys- 
tem. 


Sire,  ii.  527. 

Sister,  ii.  527. 

Situs,  ii.  528. 

Skeleton  bill,  ii.  528.    V.  Blank. 

Skill,  ii  528. 

Slander,  ii.  528.    V.  Libel. 

nature  of  accusation,  n.  3,  ii.  528. 

falsehood  required  in,  n.  9,  ii.  529. 

publication  of,  n.  10,  ii.  529. 

when  lawful,  n.  11,  ii.  529. 

malice  in,  n.  12,  ii.  529. 

of  a  class,  effect  of,  i.  233. 

council,  when  responsible  for,  ii.  45. 

in  what  language,  ii.  5. 

infant  is  liable  for,  i.  629. 
Slanderer,  ii.  529. 

Slanderous  words,  when  justified,  i.  689.    V.  De- 
bate. 
Slave,  ii.  529. 

trade,  ii.  530. 
abandonment  of,  i.  14. 
cruelty  to,  i.  356. 
how  considered,  ii.  333. 
soundness  of,  ii.  534. 
when  not  a  competent  witness,  ii.  660. 
Slavery,  ii.  530. 
Slight  fault,  i.  514. 

Small  pox,  duty  of  one  infected  with,  i.  302. 
Smuggling,  ii.  530. 
So  help  you  God,  ii.  530. 
Socage,  ii.  530. 

guardian  by,  i.  572. 
Socer,  ii.  530. 
Socida,  ii.  530. 
Societas  leonina,  ii.  531. 
Societe  en  commendite,  ii.  531. 
Society,  ii.  531. 
Sodomite,  ii.  531. 
Sodomy,  ii.  531. 
Soil,  ii.  531. 

Soit  droit  fait  al  partie,  ii.  531. 
Sokemans,  ii.  531. 
Solar  month,  ii.  187. 
Sold  note,  ii.  531.    V.  Bought  note. 
Soldier,  ii.  531. 
Sole,  ii.  531. 
Solemnity,  ii.  531. 
Solicitation  of  chastity,  ii.  532. 

to  commit  perjury,  now  punished,  ii. 
554. 
Solicitor,  ii.  532. 

of  the  treasury,  ii.  532* 
Solido,  in,  ii.  532. 
Solitary  imprisonment,  ii.  532. 
Solution,  ii.  532. 
Solvency,  ii.  533. 
Solvent,  ii.  533. 
Solvere,  ii.  533. 
Solvit  ad  diem,  ii.  533. 

post  diem,  ii.  533 
Soxnbrer,  ii.  204. 
Somnambulism,  ii.  533. 
Son,  ii.  533. 

in  law,  ii.  533. 
assault  demesne,  ii.  533. 
mulier,  ii.  192. 
Sound  mind,  ii.  533. 
Sounding  in  damages,  ii.  533. 
Soundness,  ii.  534. 
Sources  of  the  law,  ii.  534. 
Sous  Ming  prive,  ii.  535 . 
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Sooth  Carolina,  lien  of  judgment  in,  ii.  48. 

letters  testamentary  in,  ii.  38. 
acknowledgment  of  deeds  in,  i.  59. 
limitation  of  actions  in,  ii.  71. 
government  of,  ii.  535. 
Sovereign,  ii.  537. 

a  coin,  ii.  537. 
Sovereignty,  ii.  537. 

what  are  acts  of,  i.  183* 
Spadones,  ii.  537. 
Sparsim,  ii.  537. 
Speak,  to,  ii.  537. 
Speaker,  ii.  537. 
Speaking  demurrer,  ii.  537. 
Special,  ii.  538. 

agent,  powers  of,  i.  84. 
assumpsit,  ii.  538. 
authority,  i.  145. 
hail,  i.  151 ;  ii.  538. 
constable,  ii.  538. 
damages,  i.  367 ;  ii.  538. 

for  slander,  ii.  528. 
demurrer,  i.  403;  ii.  538. 
deposit,  i.  406 ;  ii.  538. 
executor,  i.  497. 
errors,  ii.  538. 
guaranty,  i.  571. 
imparlance,  ii.  538. 
injunction,  i.  634  ;  ii.  538 
issue,  i.  669;  ii.  538. 
jury,  ii.  538. 
monition,  ii.  186. 
non  est  factum,  ii.  538. 
occupant,  ii.  539. 
partnership,  ii.  294. 
plea  in  bar,  ii.  343,  539. 
pleader,  ii.  539. 
pleading,  ii.  539. 
property,  ii.  539. 
reprisals,  ii.  462. 
request,  ii.  464,  539. 
rule,  ii.  539. 
traverse,  ii.  539. 
trust,  ii.  540. 
verdict,  ii.  540,  622 
when  a  declaration  is,  i.  383. 
Specialty,  ii.  540. 

when  changed  to  a  parol  contract,  i. 
95. 
Specie,  ii.  540. 
Specific  legacy,  ii.  17,  540. 

interest  on,  i.  654. 
performance,  ii.  540. 
articles,  tender  of,  ii.  571. 
Specification,  ii.  540.    V.  Confusion. 

by  change  of  matter,  ii.  540. 
a  statement  of  particulars,  ii.  541. 
of  charges,  ii.  541. 
required,  ii.  304. 
requisites  of,  ii.  304. 
Specimen,  ii.  541. 

to  be  deposited  in  patent  office,  ii.  541. 
Speculation,  ii.  541. 
Speech,  ii.  541.    V.  Liberty  of  speech. 

publication  of,  when  libelous,  ii.  541. 
Spelling,  ii.  541 .    V.  Idem  sonata. 
Spendthrift,  ii.  541. 
Sperate,  ii.  541. 
Spes  rec operandi,  ii.  541. 
Splitting  a  cause  of  action,  ii.  541. 
Spinster,  ii.  541. 

Vol.  II.— Y  y 


Spoliation,  ii.  542. 
Sponsalia,  ii.  542. 
Sponsions,  it.  542. 
Sponsor,  ii.  542. 
Spring,  ii.  542. 
Springing  use,  ii.  542. 
Spy,  ii.  543. 
Squatter,  ii.  543. 
Stab,  to,  ii.  543. 
Stagnum,  ii.  543. 
Stakeholder,  ii.  543. 

revocation  of  authority  of,  ii.  639. 
Stale  demand,  what,  ii.  543. 
Stamp,  ii.  543. 
Stand  to,  ii.  543.  > 

seised  to  uses,  ii.  543. 
Standard  in  war,  ii.  543. 

measure,  ii.  543. 
Standing  mute,  effect,  ii.  195. 
Staple,  ii.  543. 

statute,  ii.  548. 
Star  chamber,  ii.  544. 
Stare  decisis,  ii.  544. 

in  judicio,  ii.  544. 
State,  a  community,  ii.  544.    Y.  States. 
of  a  person,  ii.  545. 
District  of  Columbia  is  not  a,  ii.  544. 
courts,  when  actions  to  be  removed  from, 

i.  336. 
civil,  i.  232. 
future,  i.  553. 
foreign,  i.  536. 

pamphlet  laws  of  a,  when  evidence,  i.  539. 
to,  ii.  545. 
Statement,  ii.  545. 
States,  ii.  546. 
Station,  ii.  546. 
Stating  part  of  a  bill,  ii.  546. 
Statu  liberi,  ii.  546.    V.  Slave. 
Status,  ii.  546. 
Statute,  ii.  546. 

force  of,  ii.  546. 

public,  ii.  546. 

private,  ii.  546. 

declaratory,  ii.  546 

remedial,  ii.  546. 

enlarging, 'ii.  546. 

restraining,  ii.  546. 

temporary,  ii.  546. 

perpetual,  ii.  546. 

affirmative,  ii.  546. 

negative,  ii.  546. 

penal,  ii.  547. 

personal,  ii.  547. 

real,  ii.  547. 

mixed,  ii.  548. 

staple,  ii.  548. 

merchant,  ii.  548. 

of  frauds,  i.  547. 

law,  ii.  12. 

how  cited,  i.  230. 

suspension  of  a,  ii.  567. 

effect  of  a  repealed,  ii.  447. 

of  Tork,  ii.  669. 
Statutes,  ancient,  ii.  626. 
Statuti,  ii.  547. 
Stay  of  execution,  ii.  547. 
Staying  proceedings,  ii.  547.    V.  Stet  processus. 
Stealing,  ii.  548. 
Stellionate,  ii.  548. 
Step-daughter,  ii.  548. 
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Step-father,  ii.  548. 
mother,  ii.  548. 
son,  ii.  548. 
Stere,  ii.  548. 
Sterility,  ii.  548. 
Sterling,  ii.  548. 
Stet  processus,  ii.  548. 
Stethoscope,  use  of,  ii.  367. 
Stevedore,  ii.  548. 
Steward  of  all  England,  ii.  548. 
Stews,  ii.  548. 
Stillicidium,  ii.  548. 
Stint,  ii.  548. 

Stipulated  damages,  ii.  548. 
Stipulation,  ii.  548. 
Stirpes,  ii.  548. 
Stock  of  a  merchant,  ii.  550. 
corporation,  ii.  550. 
or  family,  ii.  550. 
bank,  i.  156. 
brokers,  i.  194. 
real  estate,  when,  ii.  521. 
Stocks,  ii.  550. 

Stoppage  in  transitu,  ii.  476,  550. 
Store,  bill  of,  i.  181. 
Stores,  ii.  551. 
Stouthreiff,  ii.  551. 
Stowage,  ii.  551. 

Stranding,  ii.  551.    Y.  Shipwreck* 
Stranger,  ii.  551.    V.  Mien. 
Stratagem,  ii.  551. 
Stratocracy,  ii.  551. 
Stream,  ii  551. 
Street,  ii.  551. 

when  dedicated  to  a  public  use,  i.  3S6 ; 
555. 
Strict  settlement,  ii.  552. 
Strictissimi  juris,  ii.  552. 
Strictum  jus,  ii.  552. 
Struck,  ii.  552. 

jury,  ii.  552. 
off,  ii.  552. 
Strumpet,  ii.  552. 
Stultify,  to,  ii.  552. 
Stupidity,  ii.  552. 
St u pram,  ii.  552. 
gub-agent,  ii.  552. 
Subaltern,  ii.  553. 
Subdivide,  ii.  553. 
Subinfeudation,  ii.  553. 
Subject,  ii.  553. 

matter  of  a  contract,  ii.  553. 
of  a  government,  ii.  553. 
Subjection,  ii.  553. 

of  inferiors  to  superiors,  ii.  553. 
Sublease,  ii.  553.    V.  Underlease, 
Submission,  ii.  553. 

contract*,  ii.  553. 
Sub  modo,  ii.  554. 
Subnotations,  ii.  467,  554. 
Subornation  of  perjury,  ii.  554. 
Subpoena  to  a  witness,  if.  554. 
in  chancery,  ii.  554. 
duces  tecum,  1.  452 ;  ii  554. 
Sub  pede  sigilli,  ii.  554. 
potestate,  ii.  554. 
silentio,  ii.  555. 
Subreption  ii.  554. 
Subrogation,  ii.  554. 
Subscribing  witness,  ii.  555. 
Subscription,  ii.  555. 


ii. 


Subscription  list,  ii.  555. 
Subsequent,  condition,  i.  263. 
Subsidy,  ii.  555. 

Substance,  i.  542 ;  ii.  555.    V.  Form. 
Substitute,  ii.  555.    V.  Delegation. 

revocation  of  power  of,  ii.  477. 
Substituted  executor,  i.  497 
Substitutes,  ii.  555. 
Substitution,  ii.  555,  556. 
Substraction,  ii.  556. 
Sub-tenant,  ii.  556. 
Subtraction,  ii.  556. 

of  conjugal  rights,  ii.  556. 
Succession,  ii.  556. 

in  descents,  ii.  556. 
corporations,  ii.  557. 
Successor,  ii.  557. 
Sue,  to,  ii.  557. 
Suffrage,  ii.  557. 
Suffrance,  ii.  557. 

bill  of,  i.  180. 
estate  at,  i.  480. 
Suggestio  falsi,  ii.  557.    V.  Supprtssio  vert. 
Suggestion,  ii.  557. 

Suggestive  interrogation,   ii.   557.      V.   Leading 
question. 
question,  ii.  415. 
Sui  juris,  ii.  378,  557. 

covenantor  must  be,  i.  949. 
Suicide,  ii.  557. 

whether  one  insane  can  commit,  ii.  557. 
when  complete,  i.  642. 
Suit,  ii.  558,  626. 

commencement  of,  i.  245  ;  ii.  79. 
fresh,  i.  550. 
Suite,  ii.  558. 
Suitor,  ii.  558. 
Sultan,  ii.  558. 
Summary  proceedings,  ii.  386,  558, 443. 

convictions,  i.  312. 
Summing  up,  ii.  558. 
Summon,  to,  ii.  558. 
Summoners,  ii.  559. 
Summons,  ii.  559. 

and  severance,  ii.  520,  559. 
Summum  jus,  ii.  559. 
Sumptuary  laws,  ii.  559. 
Sunday,  what,  ii.  84, 559. 

arrest  when  may  be  made  on,  i.  132, 153. 
attachment  cannot  be  made  on,  i.  137. 
Super  altum  mare,  ii.  559. 

visum  corpore,  ii.  559. 
Supercargo,  ii.  559. 
Super  fetation,  ii.  559. 
Supernumerary,  ii.  560. 
Superstitious  us*,  ii.  560. 
Superficiariu8,  ii.  559. 
Superficies,  ii.  559. 
Superior,  ii.  560. 
Supersedeas,  ii.  560. 
Supervisor,  ii.  560. 
Supplemental,  ii.  560. 

bill,i.  171;  ii.  560. 

in  nature  of  a,  i.  173. 
Supplicavit,  ii.  560. 
Supplicium.  ii.  560. 
Supplies,  ii.  560. 
Support,  ii.  560. 

Suppressio  veri,  ii.  561.    V.  Suggestio  falsi* 
Supra  protest,  ii.  561. 

acceptance,  i.  43. 
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Supremacy,  ii.  561 . 

Supreme  court  of  U.  S.,  i.  328;  ii*  561. 
organization,  i.  328. 
jurisdiction,  i.  215,  329. 
civil,  i.  329. 

original,  i.  329. 
appellate,  i.  329. 
criminal,  i.  331. 
judges  of,  ii.  561. 
Sur,  ii.  562. 

cui  ante-  divortium,  ii.  562* 
Surcharge,  ii.  562. 
Surety,  ii.  562. 

differs  from  a  guarantor,  ii.  562. 

bail,  ii.  562. 
of  the  peace,  ii.  563. 
for  good  behaviour,  ii.  563. 
when  he  becomes  a  principal,  ii.  563. 
may  be  substituted  in  the  place  of  a  cre- 
ditor, ii.  556. 
discharged  by  indulgence  to  principal,  i.627. 
Suretyship,  ii.  563. 

how  contracted,  ii.  563. 
discharged,  ii.  564. 
Surgery,  ii.  565. 
Surname,  ii.  565. 
Surplus,  ii.  265,  575. 
Surplusage,  ii.  565. 

in  pleading,  ii.  565. 
accounts,  ii.  565. 
Surplusagium  non  nocet,  ii.  565. 
Surprise,  ii.  565. 

relief  against  ii.  565. 
Surrebutter,  ii.  566. 
Surrejoinder,  ii.  566. 
Surrender,  ii.  566.    V.  Release. 
of  criminals,  ii.  566. 
Surrenderee,  ii.  566. 
Surrenderor,  ii.  566. 
Surrogate,  ii*  566. 
Survey,  ii.  566. 
Survivor,  ii.  566. 

when  to  sue,  ii.  284. 
Sus  per  coll,  ii.  567. 
Suspender,  ii.  567. 
Suspense,  ii.  567. 
Suspension,  ii.  567. 

of  a  right,  ii.  567. 

statute,  ii.  567. 
in  Scotch  law,  ii.  567. 
letters  of,  ii.  567. 
an  ecclesiastical  censure,  ii.  567. 
of  arms,  ii.  567. 
Suspensive  condition,  i.  264 ;  ii.  567. 
Suspicion,  ii.  567. 
Sutler,  ii.  567. 
Swainmote  court,  ii.  567. 
Swear,  to,  ii.  567. 
Swindler,  ii.  567. 
Symbol,  ii.  568. 

use  of,  i.  42. 
Symbolical  delivery,  i.  397 ;  ii.  595* 
Synallagmatic  contract,  ii.  568. 
Syndic,  ii.  568. 
Syngraph,  ii.  568. 
Synod,  ii.  568. 

Tabellio,  ii.  569. 

Tableau  of  distribution,  ii.  569. 

Tables,  ii.  569. 

Tabula  in  naufragio,  ii.  569. 


Tacit,  ii.  569. 

law,  ii.  569. 
Tack,  ii.  569. 
Tacking,  ii.  569. 
Tail,  ii.  570. 

general,  ii.  570. 
qualified,  ii.  570 

alter  possibility  of  issue  extinct,  estate,  u 
479 ;  ii.  573. 
Take,  ii.  570. 
Taking,  ii.  570. 

felonious,  ii.  570. 

what  actions  lie  for,  property,  ii.  571. 
to  make  larceny,  ii.  6. 
Tale,  Chinese  money,  ii.  571. 

a  declaration,  ii.  571. 
Tales,  ii.  571. 

de  circumstantibus,  ii.  571. 
Talionis,  lex,  ii.  40. 
Tallage,  ii.  571. 
Tallies,  ii.  571. 
Talzie,  heir  in,  ii.  571. 
Tangible  property,  ii.  571. 
Tarda  venit,  ii.  571. 
Tare,  ii.  571.    V.  Tret. 
Tariff,  ii.  571. 
Tavern,  ii.  572. 
Tax  on  patents,  ii.  312. 
Taxes,  ii.  572. 

states  restricted  in  laying,  ii.  544. 
Taxing  costs,  ii.  572. 
Teamster,  ii.  572.       • 
Technical,  ii.  572. 

language,  ii.  572. 
words  when  requisite,  ii.  330. 
Teinds,  ii.  573. 
Teller,  ii.  573. 
Temporary,  ii.  573. 

statute,  ii.  546. 
Tenancy,  ii.  573. 
Tenant,  ii.  573. 

in  fee,  n.  3,  ii.  573. 

by  the  curtesy,  n.  4,  ii.  573. 

in  dower,  n.  5,  ii.  573. 

tail  after  possibility  of  issue  extinct, 
n.  6,  ii.  573. 
for  life,  n.  7,  ii.  573. 

years,  n.  8,  ii.  573. 
from  year  to  year,  n.  11,  ii.  573. 
at  will,  n.  12,  ii.  574. 

suffrance,  n.  14,  ii.  574.    - 
in  severalty,  n.  15,  ii.  574. 
common,  n.  16,  ii.  574,  297. 
may  distrain,  i.  433* 
joint,  n.  19,  ii.  574. 
to  the  praecipe,  n.  20,  ii.  574. 

demesne,  ii.  574. 
by  the  manner,  ii.  574. 
paravail,  ii.  574. 
right,  ii.  574. 

for  life  may  distrain,  i.  433. 
when  to  make  repairs,  ii  447. 
rebuild,  i.  45. 
entitled  to  fixtures,  i.  530. 
Tenants,  joint,  i.  674. 
Tender,  ii.  574. 

of  rent,  ii.  434. 

by  principal  discharges  surety,  ii.  564 
Tenement,  ii.  575. 
Tenement,  frank,  i.  546. 
Tenendas,  ii.  576. 
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Tenendum,,  ii.  576. 

Teneri,  ii.  576. 

Tennessee,  lien  of  judgment  in,  ii.  48. 

letters  testamentary  in,  ii.  38. 
acknowledgment  of  deeds  in,  i.  59. 
limitation  of  actions  in,  ii.  71. 
government  of,  ii.  576. 
Tenet,  ii.  577. 
Tenuit,  ii.  578. 
Tenor,  ii.  578.    V.  Pvrfort. 

executor  to  the,  l  498. 
Tense,  ii.  578. 
Tenure,  ii.  578. 

non,  ii.  236. 
of  office,  ii.  259. 
Terce,  ii.  578. 
Term,  a  word,  ii.  578. 

time  granted,  ii.  578. 
an  estate,  ii.  579. 
of  a  court,  ii.  579. 
attendant,  ii.  579. 
probatory,  ii.  579. 
of  years,  ii.  579. 
rale,  ii.  490. 
non,  ii.  236. 
Terminum,  ii.  579. 
Terminus  a  quo,  ii.  579. 

ad  quern,  ii.  579. 
Termor,  ii.  579. 
Terre-tenant,  i.  216;  ii.  579. 
Terrier,  ii.  579. 
Territorial  courts,  ii.  580. 
Territory,  ii.  580. 

is  not  a  state,  ii.  544. 
Terror,  ii.  580.    V.  Riot. 
Test,  ii.  580. 
Tertius  interveniens,  ii.  580. 

who  is,  1.  169. 
Testacy,  ii.  580.    V.  Intestacy. 
Testament,  ii.  580,  652. 

civil,  n.  4,  ii.  581. 
common,  n.  5,  ii.  581. 
ab  irato,  i.  14 ;  ii.  581. 
mystic,  ii.  581. 
nuncupative,  ii.  581. 
olographic,  ii.  581. 
Testamentary,  ii.  582. 

guardians,  i.  572. 
heir,  i.  583. 
Testate,  ii.  582. 
Testator,  ii.  582. 

who  may  be,  ii  652. 
intention  of,  ii.  652. 
must  be  free,  ii.  652. 
Testatrix,  ii.  582. 
Testatum,  writ,  ii.  582. 

in  a  deed,  ii.  582. 
Teste,  ii.  582. 
Testes,  ii.  582. 
Testify,  to,  ii.  582. 
Testmoigne,  ii.  582. 
Testimonial  proof,  ii.  582. 
Testimony,  ii.  582. 

requisites  of,  i.  350. 
bill  to  perpetuate,  i.  170. 
take,  i.  170. 
Texas,  ii.  582. 

Text  writers,  authority  of,  i.  145. 
Thainland,  ii.  585. 
Thaler,  ii.  585. 
Theil,  ii.  585. 


Theft  bote,  ii.  585. 

Theodosian,  code,  i.  238. 

Theocracy,  ii.  585. 

Thief,  ii.  585. 

Thing  adjudged,  ii.  585.    V.  Jfes/i 

Things,  ii.  585. 

real,  ii.  585. 

personal,  ii.  585. 

in  patrimonio,  ii.  586. 

extra  patrimonium,  ii.  586. 

corporeal,  ii.  586. 

incorporeal,  ii.  586. 

public,  ii.  586. 

common,  ii.  586. 

belonging  to  cities  or  bodies  politic,  ii.  586. 

no  one,  ii.  586. 
sacred,  ii.  586. 
religious  ii.  586. 
sanct,  ii.  586. 
Third  parties,  ii.  587. 

persons,  misnomer  of,  ii.  170. 
Thirlage,  ii  587. 
Thoroughfare,  ii.  587. 
Thought,  ii.  587. 
Thread,  ii.  587. 
Threat,  criminal,  ii.  587. 

confession  obtained  by,  i.  266 ;  ii.  587. 
effect  of,  on  contracts,  i  454 ;  ii  155. 
when  equal  to  violence,  ii.  488. 
Throat,  ii.  587. 
Tick,  ii.  587. 
Tide,  ii.  587. 
Tie,  ii.  588. 
Tie],  ii.  588. 
Tiempo  inhabil,  ii.  588. 
Tierce,  ii.  588. 
Tigni  immittendi,  ii.  588. 
Timber  trees,  ii.  588. 

waste  to,  ii.  644. 
Time,  in  contracts,  ii.  588. 
pleading  of,  ii.  588. 
now  computed,  i  259. 
reasonable,  ii.  424. 

effect  of  lapse  of,  ii.  609.  V.  Twenty  years, 
how  laid  in  an  indictment,  i.  624. 
Tippling  house,  ii.  589. 
Tipstaff,  ii.  589. 
Tithes,  ii.  589. 
Tithing,  ii.  589. 
Title  of  estates,  ii.  589. 
good,  ii.  589. 
marketable,  ii.  589. 
doubtful,  ii.  590. 
bad,  ii.  590. 
how  acquired,  ii.  590. 

lost,  ii.  590. 
possession  of  personal  property,  evidence  of, 

ii.  590. 
in  legislation,  ii.  591. 
of  acts,  ii.  591. 

persons,  ii.  591. 
division  of  a  book,  ii.  591. 
of  a  book,  ii.  591.  ' 

newspaper,  ii.  591. 
a  declaration,  ii.  591. 
to  property  how  acquired,  ii.  258,  333* 

lost,  ii.  394. 
of  goods,  warranty  of,  ii.  643. 
brief  of,  i.  193. 

of  nobility,  states  not  to  grant,  ii.  544. 
when  hereditary,  to  be  renounced,  ii.  201. 
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To  wit,  ii.  591. 
Tolt,  ii.  591. 
Togati,  ii.  591. 
Token*  in  contracts,  ii.  591. 
commerce,  ii.  591. 
false,  i.  511. 
Toleration,  ii.  593. 
Toll,  ii.  592. 

to,  ii.  592. 
Tolls,  ii.  592. 
Ton,  ii.  592. 
Tonnage,  ii.  592. 
Tontine,  ii.  592. 
Took  and  carried  away,  ii.  592. 
Tools,  ii.  592. 

when  not  distrainable,  i.  435. 
Tort,  ii.  593. 

when  merged,  ii.  156. 
mil,  ii.  249. 
Tortfeasor,  ii.  593. 
Torture,  ii.  593. 
Total,  ii.  593. 

loss,  ii.  84,  593. 
Totality,  ii.  593. 
Toties  quoties,  ii.  593. 
Touch  and  stay,  ii.  593. 
Toujours  et  uncore  prist,  ii.  593. 
Tour  d'echelle,  ii.  593. 
Tout  temps  prist,  ii.  593. 
Towage,  ii.  594. 
Town,  ii.  594. 
Trade,  ii.  594. 

marks,  ii.  108,  594. 
balance  of,  i.  155. 
with  enemy,  when  licensed,  ii.  46. 
when  a  public  nuisance,  ii.  248. 
usage  of,  ii.  615. 
Trader,  ii.  594. 
Traditio  brevis  manus,  ii.  595. 
Tradition,  ii.  595. 

quasi,  ii.  414. 
Traffic,  ii.  595. 
Traitor,  ii.  595. 
Traitorously,  ii.  595. 
Transaction,  ii.  595.    V.  CompromlH. 
Transcript,  ii.  596. 
Transfer,  ii.  596. 
Transferee,  ii.  596. 
Transference,  ii.  596. 
Transferor,  ii.  596. 
Transgression,  ii.  596. 
Transhipment,  ii.  596. 
Transire,  ii.  596. 
Transitory,  ii.  596. 

actions,  ii.  596. 
Transitus,  ii.  596. 
Translation,  ii.  596. 

of  language,  ii.  596. 
from  a  place  to  another,  ii*  597. 
of  a  legacy,  ii.  597. 
copy  right  may  be  had  of  a,  ii.  597. 
Transmission,  ii.  597. 
Transportations,  ii.  597. 
Travail,  ii.  597. 
Traveller  may  enter  an  inn,  i.  470,  638. 

goods  of,  not  distrainable,  i.  435. 
Traverse,  criminal,  ii.  597. 

in  pleading,  ii.  597. 
upon  a  traverse,  ii.  597. 
differs  from  issue,  ii.  597. 
common,  i.  253. 


Traverse,  general,  i.  558. 
special,  i.  539. 
Treason,  ii.  598. 

adhering  to  enemy  is,  i.  69. 
when  levying  war  is,  ii.  40. 
Treasure-trove,  ii.  598. 
Treasurer,  ii.  598. 

of  the  mint,  ii.  598. 
U.  S.,  ii.  599. 
Treasury,  ii.  599. 

secretary  of  the,  ii.  507. 
Treaty,  ii.  599. 

force  of,  ii.  534,  599. 
personal,  ii.  599. 
real,  ii.  599. 
of  peace,  ii.  599. 
Treble  costs,  ii.  599. 

damages,  ii.  600. 
Trebucket,  ii.  600. 
Tree,  ii.  600. 

when  real  property,  ii.  600. 

personal  property,  ii.  600. 
ownership  of,  ii.  600. 
extent  of  roots  of,  ii.  489. 
what  is  a  timber,  ii.  588. 
who  may  enter  to  get,  i.  470. 
tenant  cannot  cut  down  ornamental,  ii.  645. 

fruit,  ii.  645. 
Tresaile,  ii.  600. 
Trespass,  torts,  ii.  600. 

remedies,  ii.  601. 
ab  initio,  i.  12. 

quare  clausum  fregit,  i.  233 ;  ii  602. 
when  merged  in  a  felony,  ii.  156. 
judgment  in,  i.  680. 
de  bonis  asportatis,  ii.  602. 
on  the  case,  ii.  692. 
vi  et  armis,  ii.  602. 
Trespasser,  ii.  602. 
Tret,  ii.  602. 
Trial,  ii.  602. 

by  jury,  ii.  602. 
certificate,  ii.  603. 
the  grand  assize,  ii.  603. 
inspection,  ii.  603. 
the  record,  ii.  604. 
wager  of  law,  ii.  604. 

battel,  ii.  604. 
witnesses,  ii.  604. 
ordeal,  ii.  268. 
when  new  is  granted,  U.-221. 
list,  ii.  604. 
Tribe,  Indian,  i.  621. 
Tribunal,  ii.  604. 
Tribute,  ii.  605. 
Trinepos,  ii.  605. 
Trinity  term,  ii.  605. 
Triors,  ii.  605. 

oath  of,  ii.  605. 
duty  of,  i.  217 ;  ii.  605. 
Tripartite,  ii.  605. 
Triplication,  ii.  605. 
Tritavus,  ii.  605. 
Triumviri  capitales,  ii.  605* 
Trivial,  ii.  605. 
Tronage,  ii.  605,  647. 
Trover,  ii.  605. 

when  a  proper  remedy,  ii.  443. 
judgment  in,  i.  680. 
Troy  weight,  i.  148 ;  ii.  606. 
Truce,  i.  120  •  ii.  606. 
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True  bill,  i.  181 ;  ii.  606. 
Trust,  ii.  607. 

express,  ii.  607. 
implied,  ii.  607. 
executed,  i.  494. 
Trustee,  ii.  607. 

process,  ii.  607. 
surviving,  ii.  566. 
may  distrain,  when,  i.  434. 
Trustees,  joint,  i.  674. 
Truster,  ii.  608. 
Truth,  ii.  608. 
Tub,  ii.  608. 

man,  ii.  608. 
Tumbrel,  ii.  608. 
Tun,  ii.  608. 

Turbary,  common  of,  i.  248. 
Turnkey,  ii.  60S. 
Turnpike,  ii.  608.    V.  Highways* 
Turpis  causa,  ii.  608. 
Turpitude,  ii.  608. 
Tutelage,  ii.  608. 
Tutor  ii.  608. 

alienus,  ii.  609. 
proprius,  ii.  609. 
Tutorship,  ii.  609. 
Tutrix,  ii.  609. 
Twelve  tables,  ii.  609. 

months,  what,  ii.  187. 
Twenty  years,  ii.  609. 

effect  of,  on  specialties,  ii.  609. 
adverse  possession,  ii.  609. 
user,  ii.  371. 
lapse  of,  ii.  155. 
Tyburn  ticket,  ii.  609. 
Tyranny,  ii.  609. 
Tyrant,  ii.  610.    Y.  Despotism. 

differs  from  usurper,  ii.  610. 

u. 

Uberrima  fides,  ii.  610. 
Ukaas,  ii.  610. 
Ullage,  ii.  610. 
Ultimatum,  ii.  610. 
Ultimum  supplicium,  ii.  610. 
Ultimus  haeres,  ii.  610. 
Umpirage,  ii.  610. 
Umpire,  ii.  610. 
Una  voce,  ii.  610. 
Unalienable,  ii.  610. 
Unanimity,  ii.  610. 
Uncertainty,  i.  213;  ii.  610. 
Unconditional  heir,  i.  584 ;  ii.  610. 

contract,  ii.  610. 
Unconscionable  bargain,  ii.  611. 
Unconstitutional,  ii.  611. 
Uncore  pfit,  ii.  611. 
Unde  nihil  habet,  ii.  611. 
Underlease,  ii.  611. 
Underlessor,  right  of,  ii.  611. 
Under-sheriff,  ii.  6 1 1 .    V.  Sheriff. 

tenant,  ii.  611. 
Undertook,  ii.  611. 
Undertutor,  ii.  612. 
Underwriter,  ii.  612. 
Undivided,  ii.  612.    V.  Entire. 
Unica  Taxatio,  ii.  612. 
Unilateral  contract,  i.  307 ;  ii.  612. 
Unintelligible,  ii.  612. 
Unio  prolium,  ii.  612. 
Union,  ii.  612. 


Union  of  descent,  ii.  612. 
United  States,  ii.  612. 

constitution  of,  i.  283. 
courts  of,  i.  328. 

when  entitled  to  preference,  ii.  381. 
where  to  sue,  i.  335. 
Unities  required  in  estates  in  common,  i.  481. 

joint  tenancy,  i.  480. 
Unity  of  estates,  ii.  613. 

possession,  ii.  613. 
Universal  legacy,  ii.  19,  613. 

partnership,  ii.  294,  614. 
University,  ii.  614. 
Unjust,  ii.  614. 

Unknown,  ii.  614.    V.  Quidam, 
Unlawful,  ii.  614. 

assembly,  i.  131 ;  ii.  614.    V.  Riot. 
Unlawfully,  ii.  614. 
Unliquidated  damages,  i.  367  j  ii.  614. 
Unques,  ii.  614. 

Unsound  mind,  ii.  99,  614.  * 

Unsoundness,  ii.  614. 
Unwholesome  food,  ii.  614. 
Uplifted  hand,  ii.  615. 
Urban,  ii.  615. 
Usage,  ii.  615. 
Unwritten  law,  ii.  12. 
Usage  of  trade,  effect  of,  i.  286;  ii.  615. 

commissions  when  regulated  by,  i.  247. 
Usance,  ii.  615. 
Use,  ii.  615. 

and  occupation,  ii.  616. 
civil  law,  ii.  616. 
contingent,  i.  303. 
springing,  ii.  542. 
Useful,  ii.  616. 

invention,  what,  ii.  304. 
Usefulness  required  in  an  invention,  ii.  304. 
User,  non,  ii.  236. 
Usher,  ii.  616. 
Usucaption,  ii.  616. 
Usufruct,  ii.  617. 
Usufructuary,  ii.  617. 
Usurpation,  ii.  617. 
Usurped  power,  ii.  617. 
Usurper,  ii.  617. 

differs  from  a  tyrant,  ii.  610. 
Usury,  ii.  617.    V.  Interest. 
Utah,  territory  of,  ii.  580. 

court  of,  i.  343. 
Uterine  brother,  i.  194;  ii.  618. 
Uti  possidetis,  ii.  618. 
Utter,  to,  ii.  618. 

barrister,  ii.  618. 
Uxor,  ii.  618.    V.  W\fe. 

V. 

Vacancy,  ii  619. 
Vacant  possession,  ii.  619. 
goods,  i.  563. 
succession,  ii.  619. 
Vacantia  bona.  ii.  619. 
Vacate,  to,  ii.  619. 
Vacation,  ii.  619. 

barrister,  i.  159. 
Vaccaria,  ii.  619. 
Vadium,  ii.  619. 

moTtuum,  ii.  619. 
vivum,  ii.  619. 
Vagabond,  ii.  619. 
Vagrant,  ii.  619. 
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Vagueness,  ii.  619. 

Valid,  ii.  619. 

Valuable  consideration,  i.  378 ;  ii.  619. 

Valuation,  ii.  619. 

differs  from  price,  ii.  620. 
of  goods,  how  made,  i.  160* 
Value,  ii.  620.    V.  Price. 
received,  ii.  620. 
differs  from  price,  ii.  620. 
how  ascertained,  i.  70,  564. 
Valued  policy,  ii.  349,  620. 
Variance,  ii.  620. 
Vassal,  ii.  620. 
Vectigalia,  ii.  620. 
Vejours,  ii.  620. 
Venal,  ii.  621. 
Vendee,  ii.  621. 

when  entitled  to  fixtures,  i.  530. 
Vendition,  ii.  621. 
Venditioni  exponas,  ii.  621. 
Vendor,  ii.  621. 

of  real  estate  must  disclose  encumbrances, 
i.  619. 
when  entitled  to  fixtures,  i. 
530. 
Venire  facias,  ii.  621. 

juratores,  ii.  621. 
de  novo,  ii.  621. 
Vente  a  remere,  ii.  621. 
Venter,  ii.  621.    V.  In  venire  sa  mire. 
inspicicndo,  ii.  368,  621. 
sa  mere,  legacy  to  child  in,  ii.  20,  21* 
Venue,  ii.  338,  621. 

how  stated  in  declaration,  i.  382. 
indictment,  i.  624. 
Veray,  ii.  622. 

tenant,  ii.  622. 
Verbal,  ii.  622. 

note,  ii.  622. 
process,  ii.  622. 
injury,  i.  637. 
Verdict,  if.  622. 

kinds  of,  ii.  622. 
special,  ii.  540. 
Verification,  ii.  623. 

Vermont,  acknowledgment  of  deeds  in,  i.  60. 
letters  testamentary  in,  ii.  39. 
limitation  of  action*  in,  ii.  72. 
government  of,  ii.  623. 
Versus,  ii.  625. 
Vert,  ii.  625. 
Vessel,  ii.  625. 

how  to  sail,  i.  548. 
Vest,  to,  ii.  625. 
Vested  legacy,  ii.  18. 

remainder,  ii.  626. 
Vesture  of  land,  ii.  626. 
Vetera  statuta,  ii.  626. 
Veto,  ii.  626. 
Vexation,  ii.  626. 

Vexatious  suit,  ii.  626.    V.  Malicious  prosecution. 
Vexed  question,  ii.  627. 
Vi  et  armis,  ii.  627. 
Via,  ii.  627,  647. 
Viable,  ii.  627. 
Viability,  ii.  627. 
Vice,  ii.  627. 

admiral,  ii.  627. 
chancellor,  ii.  627. 
consul,  ii.  627. 
president,  i.  462 ;  ii*  627. 


Vice  versa,  ii.  628. 
Vicecomes,  i.  244 ;  ii.  628. 

non  misit  breve,  i.  303 ;  ii*  628. 
Vicenage,  ii.  628. 
Vicenetum,  ii.  628. 
Vicontiel,  ii.  628. 
Videlicet,  ii.  628. 
View,  ii.  628. 

demand  of,  ii.  628. 
Viewers,  ii.  628. 
Vigilance,  ii.  628. 
Vill,  ii.  629. 
Villain,  ii.  629. 
Villein,  ii.  629. 
Villeinous  judgment,  ii.  629 
Vinculo  matrimonii,  divorce  a,  ii.  629. 
Vindication,  ii.  629. 
Vindictory  damages,  i.  361. 
'  Violation,  ii.  629. 
I  Violence,  ii.  629. 

effect  of,  on  contracts,  i.  445. 
what,  required  to  make  robbery,  ii.  488. 
Violent  profits,  ii.  629. 
Violently,  ii.  629. 
Virga,  ii.  629. 

Virginia,  acknowledgment  of  deeds  in,  i.  60. 
letters  testamentary  in,  ii.  39. 
limitation  of  actions  in,  ii.  76. 
government  of,  ii.  629. 
Virilia,  ii.  633. 
Virtute  officii,  ii.  633. 
Vis,  ii.  633. 

impressa,  ii.  633. 
major,  ii.  633. 

effect  of  collision  by,  i.  241. 
Visa,  ii.  633. 
Visitation,  ii.  633. 
Visiter,  ii.  634. 
Visne,  ii.  634. 
Viva  voce,  ii.  634. 
Vivary,  ii.  634. 
Vivum  vadium,  ii.  634. 
Vocatio  in  jus,  ii.  634. 
Vocatia,  ii.  431. 
Void,  ii.  634. 

covenant  when,  i.  348. 
Voidable,  ii.  635. 

contract  of  infant  is,  i.  629. 
Voir,  ii.  635. 
Voluntary,  ii.  635. 

conveyance,  when  good,  ii.  519,  630. 
deposit,  i.  406;  ii.  636. 
escape,  i.  474 ,  ii.  636. 
jurisdiction,  i.  302 ;  ii.  636. 
nonsuit,  ii.  636. 
partition,  ii.  291. 
sale,  ii.  495,  636. 
waste,  ii.  636,  644. 
Volunteers  in  contracts,  ii.  636. 
the  army,  ii.  637. 
Vote,  ii.  637.  •  V.  Suffrage. 

a  tie,  ii.  588. 
Voters,  ii.  637. 

rule  as  to  a  majority  of,  ii.  96. 
Vouchee,  ii.  637. 
Voucher  in  accounts,  ii.  637. 

common  recoveries,  ii.  037. 
to  warranty,  ii.  637. 
Voyage,  ii.  637. 

de  conserve,  ii.  637. 
Vulgar  purgation,  ii.  405. 
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W. 

Wadset,  ii.  638. 
Wadsetter,  ii.  638. 
Wage,  to,  ii.  638. 
Wager  of  battel,  ii.  638. 

law,  ii.  604,  638. 
policy,  ii.  348,  638. 

may  be  cancelled,  ii.  637. 
Wagers,  ii.  639. 
Wages,  ii.  639. 

remedy  of  seamen  for,  ii.  504. 
Waifs,  ii.  639. 
Waive,  ii.  639. 

to,  ii.  639. 
Waiver,  ii.  639. 

of  wrong,  effect  of,  i.  964. 
i Wakening,  ii.  640. 
Wall,  ii.  640. 

party,  ii.  297. 
Wantonness,  ii.  640.    V.  Battery. 
Wapentake,  ii.  640. 
War,  ii.  640. 

rights  of,  i.  184. 

when  an  excuse  for  not  presenting  a  bill,  H. 

373. 
when  an  excuse  for  not  paying  debts,  i.  655. 
secretary  of,  i.  508. 
Ward,  a  pupil,  ii.  640. 
district,  ii.  640. 
watch,  ii.  641. 
in  chancery,  ii.  641. 
Warden,  ii.  641. 
Wardship,  ii.  641. 
Warehouse,  ii.  641. 
Warehouseman,  ii.  641. 
Warrandice,  ii.  641. 
Warrant,  ii.  641. 

bench,  ii.  641. 
search,  ii.  505,  642. 
of  attorney,  ii.  642. 
soundness,  ii.  534. 
Warrantee,  ii.  642. 
Warrantia  charta,  ii.  642. 
Warrantor,  ii.  642 
Warranty,  ii.  642. 

in  sales  of  land,  ii.  642. 

chattels,  ii.  643. 
in  contract  of  insurance,  ii.  643. 
voucher  to,  ii.  643. 
collateral,  i.  240. 

differs  from  representation,  ii.  461. 
Warren,  free,  i.  548. 
Waste,  ii.  644. 

voluntary,  n.  3,  ii.  644. 
permissive,  n.  12,  ii.  645. 
remedy  for,  n.  13,  ii.  645. 
books,  ii.  645. 
forfeiture  for,  i.  540. 
impeachment  of,  i.  609. 
prevented  by  injunction,  i.  635* 
plea  of  null,  ii.  249. 
Watch,  ii.  645. 

and  ward,  ii.  645. 
Watchman,  ii.  645. 
Watchmen,  powers  of,  i.  162. 
Water,  ii.  646. 

bailiff,  ii.  646. 
course,  i.  667 ;  ii.  646. 
ordeal,  ii.  647. 
rain,  ii.  419. 


Water  not  to  be  impeded,  i.  150. 
Waveson,  ii.  647. 
Way,  ii.  647. 

bill,  ii.  647. 
of  necessity,  ii.  208. 
going  crop,  ii.  647. 
Ways  and  means,  ii.  647. 
Wear,  ii.  647. 
Wed,  ii.  647. 
Week,  ii.  647. 

days  of  the,  i.  370. 
Weighage,  ii.  647. 
Weight,  ii.  647. 

avoirdupois,  ii.  648. 
troy,  ii.  648. 
of  evidence,  ii.  648. 
gross,  i.  569. 
Welch  mortgage,  ii.  648. 
Well,  ii.  648. 

knowing,  ii.  648. 
Were,  ii.  649. 
Wergild,  ii.  649. 
Wether,  ii.  649. 
Whaler,  ii.  649. 

how  navigated,  i.  419. 
Wharf,  ii.  649. 
Wharfage,  ii.  649. 
Wharfinger,  ii.  649. 
Wheel,  ii.  649. 
Whelps,  ii.  649. 
When,  it  649. 

and  where,  ii.  649. 
Whereas,  ii.  649. 
Whipping,  ii.  650. 
White  persons,  ii.  650.    V.  Inhabitant 

rent,  ii.  650. 
Whole  blood,  i.  184 ;  ii.  650. 
Wholesale,  ii.  650. 
Widow,  ii.  650. 

*s  chamber,  ii.  650. 
may  distrain  for  rent,  i.  433. 
of  deceased  applicant  for  naturalization  to 
be  a  citizen,  ii.  202. 
Widowhood,  ii.  650. 
Widower,  ii.  650. 
Wife,  ii.  650. 

's  equity,  ii.  651. 

domicil  of,  i.  444. 

when  woman  presumed  to  be,  i.  239. 

entitled  to  dower,  i.  448. 

when  not  entitled  to  support,  i.  463. 

when  presumed  to  act  by  coercion,  i.  238. 

rights  of,  to  acquets,  i.  61,  254. 

may  contract,  when,  i.  350 ;  ii.  207. 

when  unable  to  contract,  ii.  283. 

elopement  of,  ii.  207. 

when  to  sue  alone,  ii.  286. 

may  sue  in  equity,  when,  ii.  289. 

her  husband,  ii.  289. 
how  to  defend  in  equity,  ii.  290. 
cannot  be  a  witness  for  or  against  her  hat- 
band, ii.  659. 
Wild  animals,  ii.  652. 

Wilful,  to  make  perjury  the  oat    must  be,  ii.  390. 
Wilfully,  ii.  652. 
Will  or  intention,  ii.  370,  652. 
testament,  ii.  652. 
requisites  of,  ii.  652. 
kinds  of,  ii.  653. 
must  be  signed,  ii.  652. 

published,  ii.  652. 
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Will  form  of  a,  i.  418. 
how  proved,  ii.  386. 
republication  of,  ii.  462. 
how  revoked,  ii.  477. 
of  personal  estate,  unlimited,  ii.  28. 
when  check  considered  a,  i.  225. 
cancelling  a,  i.  200. 
estate  at,  i.  480. 
tenant  at,  ii.  574. 
Winchester  measure,  ii.  653. 
Window,  ii.  653 

when  not  to  be  stopped,  ii.  339. 

ancient,  what,  i.  101. 

right  to  ancient,  i.  89, 101. 
Windfalls,  ii.  645. 
Wisconsin,  ii.  653. 
Wista,  ii.  657. 
Wit,  to,  ii.  657. 

With  strong  hand,  i.  535 ;  ii.  657. 
Withdrawing  a  juror,  ii.  657. 
Withernam,  ii.  657 
Without,  ii.  657. 

day,  ii.  657. 

recourse,  ii.  658. 

impeachment  of  waste,  ii.  657. 

reserve,  ii.  658. 

this,  that,  ii.  658. 
Witness,  ii.  658. 

character  of,  ii.  658. 

quality  of,  ii.  658. 

incompetency  of,  ii.  63,  659,  660. 

child  may  be  a,  ii.  659. 

infamous,  ii.  661. 

aged,  ii.  661. 

going,  ii.  661. 

instrumentary,  ii  661. 

competent,  i.  256. 

subscribing,  ii.  555. 

disinterested,  i.  430. 

exempt  from  arrest,  i.  121  j  ii.  383. 
Witnesses,  trial  by,-  ii.  604. 
Women,  ii.  661.    V.  Feme. 

excluded  from  office)  ii.  520. 
Woodgeld,  ii.  661. 
Woods,  ii.  661. 

Wood,  what,  tenant  may  cut  down,  ii.  644. 
Word,  ii.  661.    V.  Language. 
Words,  actionable,  ii.  529. 

construction  of,  i.  285* 
Work  and  labor,  ii.  662. 
Workhouse,  ii.  662. 
Working  days,  i.  369  j  ii.  662. 
Workman,  ii.  662. 
Worthiest  of  blood,  ii.  663. 
Worship,  ii.  662. 
Wound,  ii.  662. 
Wreck,  ii.  662. 
Writ,  ii.  663. 

de  bono  et  malo,  ii.  663. 
of  conspiracy,  ii.  663. 

deceit,  ii.  663. 
de  ejectione  firms,  ii.  663. 

haretico  cotnburendo,  ii.  663. 

homine  replegiando,  ii.  663. 


Writ  de  otio  et  atia,  ii.  663. 
of  covenants,  ii.  664. 
debt,  ii.  664. 
detinue,  ii.  664. 
dower,  ii.  664. 
ejectment,  ii.  664. 
entry,  i.  470 ;  ii.  664. 
error,  i.  474 ;  ii.  664. 

coram  nobis,  ii.  664. 
execution,  ii.  665. 
exigi  facias,  ii.  665. 
inquiry,  i.  640 ;  ii.  665. 
judicial,  ii.  665. 
of  formedon,  ii.  665. 
mainprise,  ii.  665. 
mesne,  ii.  665. 
original,  ii.  273,  665. 
of  replevin,  ii.  666. 

praecipe,  i.  525 ;  ii.  666. 
prevention,  ii.  666. 
rationabili  parte  bonorum,  ii  666. 
restitution,  ii.  666. 
second  surcharge,  ii.  506. 
right,  ii.  666. 
pro  retorno  habendo,  ii.  666. 
of  process,  ii.  666. 
proclamation,  ii.  666. 
quare  impedit,  ii.  666. 
recaption,  ii.  667. 
trespass,  ii.  667. 

on  the  case,  ii.  667. 
tolt,  ii.  667. 
waste,  ii.  667. 

superseded,  ii.  645 
remedial,  i.  634. 
judicial,  i.  634. 
Writing,  ii.  667. 

obligatory,  ii.  667. 
Writings,  how  proved,  i.  488. 
Written  law,  ii.  12. 

will,  ii.  652. 
Wrong,  ii.  667. 

doer,  ii.  668. 
Wrongfully  intending,  ii.  668. 

T. 

Yard,  measure,  ii.  668. 

estate,  ii.  668. 
Tardland,  ii.  668. 
Year,  i.  259 ;  ii.  668. 

from  year  to,  i.  573. 
and  day,  ii.  668. 
books,  ii.  669. 
Years,  ii.  669.    V.  Estate  for  yean. 
estate  for,  i.  480. 
tenant  for,  ii.  573. 
term  of,  ii.  579. 
Yeas  and  nays,  ii.  669. 
Yeoman,  ii.  669. 
Yielding  and  paying,  ii.  669. 
York,  statute  of;  ii.  669. 

Young  of  animals,  to  whom  they  belongs  L  518;  ii 
669. 
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